This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


^MREFERBICEU8E0M.V 


igitized  by  Google 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


REPORTS 


0W 


CASES 

ABGUBD  AND  S&TBBMIMBD 

StJPREME  COURT  OF  APPEALS. 
VIRGINIA. 

Volume  nti 


te  WtUJAM  MUNFOiet^.H;;^ 


PYBLmCD  IT  t  RlLBT,  VO.137  WlUJlM  StiBtff. 

Taa  Winkkit  WU«y.  PriMets. 

1816. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


REPORTS 


ow 


CASES 


ABGUBD  AND  tfiTEBMlMED 


.        /•       * 


iSd66 


in  Tnit 


SUPHEMM  COURT  OF  APPEALS, 


Ot 


VIRGINIA. 


Volume  rxk 


PYBLIIIED  it  I.  RlLXTi  VOw  37  WlLLUM  STtCft. 

Taa  WSnkl*it  Wll«y.  Priliteri. 
1816. 


Digitized  by  VjOOQIC 


VIrtliilMtt 

K 
^33783 

\%\\  :•.  -^^  • 

9B  IT  RESIBMBfifliBD,  tfiftt  on  the  twenty-first  dnj  of  August,  in  the  forfy^ 
first  Tear  of  the  Independence  of  the  Ignited  States  of  A  meriea,  Isato  Riley,  of  the 
nid  distriety  hath  deposited  in  this  offioe  the  title  of  a  book,  the  right  whereof  he 
elaims  atf  proprietor^  m  the  word^  foHowing,  to  wk: 

**  Reports  of  Cases  argued  and  determined*  in  the  Supreme  Cbart  Of  Appeills  Of 
Virginia.    VoLIII.    By  William  MunVord.*' 

In  eonformity  to  the  aet  of  the  Congress  of  the  United  Stiites,  entitled,  <*  An  act  for 
ifce  encouragement  of  learning,  bv  seeurtpg  the  eopiesof  maps,  eharts,  and  hook«  t6 
the  author*  and  proprietors  of  sueh  copies,  during  the  times  herein  mentioned  ;" 
and  also  to  an  aet  entitled,  *'  An  act  supplemental^  to  an  ac  entitled  bo  aet  for 
the  encouragement  of  learning,  by  securing  the  CGt>ies  of  maps  charts  and  bonk*  to 
Che  authors  and  prop^ietbr8  of  vuch  copies  during  the  times  therein  mentioned  and 
extending  the  benefits  thereof  to  the  arta  of  designing,  engra«  ing,  and  etching  histo- 
fieal  and  other  prints.'* 

.  TtaERON  RUDD, 

Clerk  of  the  Soutlieni  Dfiktriet  of  Ncw*ToHL 
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ARGUED  AND  DfiT£RMlNBD 

IN  TBI 

SUPREiME  COURT  OF  APPEALS 

Of 

VIRGINIA: 

At  the  term  coinmeDcing  in  October,  1811. 

Uf  TBB  THIKTT-8IXTU  YEAR  OF  THC   GOJCMOlf  WEALTH. 


Robertson  against  Kwell.  rSSS^i 

October  dd. 

This  was  an  action  of  detinue,  for  a  negro  woman     j^  ^^  ^^^^ 

slave  Hannah^  and  her  child  jSi//y,  instituted  in  the  year  *»t«  w^.of 

180]>  in  the  Northumberland  District  Court  by  JameM  by  an  execu* 

Ervelly  senior^  against  Robert  Monroe  Robertson^     Plea  TcnheieM 

non  detinet  and  issue.     At  the  trial,  the  jury  found  a  ^^n'the^ 

special  verdict,  the  material  parts  of  which  were,  in  sub-  fA^H^^u 

stance,  that  the  said  slave  Hannah^  was  the  property  oi^^^^^^  ^ 

Andrew  Robertson,  (father  of  the  defendant',  who  depart-  *<>  iegteet^^ 

ed  this  life  in  the  year  1795,  having  duly  made  his  last  tort  mnd pur- 

will  and  testament,  ip  which  he  appointed  his  widow 

executrix,  and  his  son-in-law^  yam«  Eweliijun^^  and  the  ^hctfirlT** 

defendant,  his  executors,  of  whom  the  said  Erveli  and  the  •***•  *7  •"    - 
'  '  ^  ^        executor,    of 

widow  qualified,  that  the  said  James  EwelL  jun^  being  «/afetboloiig- 
,  «r  «  .^  ^^  ^^  ^^ 

possessed  of  the  said  negro  woman  and  her  child,  as  exe*  mte  of  hittet- 

Utop  for  the 
purpose  •/ 
ps^ng^  a  private  debt  of  hi*  own  to  the  pttrchater^  be  wd  at  to  retidttary  iegatee%  upon 
fts  appearifig  Uiat  the  peraoiial  asteta  were  tafiioieut  (exelu«ive  of  alaves)  for  payiog  the 
deMs  and  expenaea,  and  that  the  porehaser  knew  in  what  right  the  exeeutor  held  the  pro* 
pertj  tlMNigh  he  might  not  have  known  the  state  of  the  aaieti. 

S.  It  ia  not  neeeMaiT  in  a  speoud  ver^et,  that  Jraud  be  (bund  expre99ljf,  eo  nMldne  /  (f 
facU  amomuing  to  fiaud  in  lejal  eonttrmction  be  found. 

Vol..  III.  A  r^^^^T^ 
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Hupreme  Court  of  Appeals, 

0CT6BSR,  cutor  as  aforesaid,  did,  on  the  16th  day  of  November^  1 798^ 
by  a  bin  of  sale,  sell  the  said  slaves,  (and  abo  one  by  the 
name  of  Peter,  which  he  held  by  a  gift  from  the  tcsutor 
m  his  lifetime,)  to  die  plaintiff  in  this  acdon,  "  to  pay 
and  satiafy  a  debt  or  debts  due  from  the  said  James 
Ewell,  jun.,  to  the  said  plaintiff;''  that  it  "  was  well 
known  to  the  plaintiff,  at  the  time  of  his  making  the  said 
purchase,''  "  that  the  said  Hannah  and  Billy  had  been  the 
property  of  the  said  testator^  and  that  the  said  James 
Ewelly  jun.,  held  the  same  as  one  of  his  executors;  that  the 
testator,  at  the  time  of  his  deaths  lefi  personal  property* 
more  than  sufficient  to  pay  his  dfbts  ;"  but  whether  tMs  last- 
mentioned  circumstance  was  known  to  the  pkdnt^ff  was 
not  found. 

It  was  further  found,  by  the  verdict,  thatyflnie*  Ewell^ 
jun.y  at  the  time  he  made  the  said  bill  of  sale,  delivered 
the  said  negro  Peter  to  the  plaintiff  in  the  name, of  all  the 
negroes  mentioned  therein ;  but  retained  the  said  slaves 
Hannah  and  Billy  in  his  possession  until  Aprils  1801,  when 
he  lost  them,  and  they  came  hito  the  possession  of  the 
defendant;  that,  in  the  year  1800,  the  defendant  demand- 
ed the  said  negroes  of  James  Ewell^  jun.y  telling  him 
that  he  understood  he  intended  selling  them  out  of  the 
country,  which  the  said  James  denied,  and  begged  -he 
might  keep  them  till  the  end  of  the  year,  when  they  would 
be  returned. 

It  was  also  found  that  James  Ewell,jun.,  was  possessed 
of  a  negro  girl  by  the  name  of  Peggy,  delivered  before 
the  death  of  the  testator ;  and  also  of  a  negro  girl  named 
Maria,  who,  at  the  testator's  death,  was  a  part  of  his  es- 
tate ;  "  Tvhich  said  Maria,  he  the  said  James  Ewell,  jun.^ 
carried  off  with  him  when  he  left  this  part  of  the  coun- 
try." The  bill  of  sale  (being  found  i^  hccc  verba)  convey- 
ed two  negro  girb,  Peggy  and  Maria,  as  well  as  the 

*  AVfe.     The  jary  probably  meitnt  <<penoiial  property  exclusive  o/ 
f/otwf/'  batthistli^oinitU}dloexprt«t 
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skives  before  mentioned :  but  the  verdict  did  not  state    ^*^ig,""*^ 
that  the  Peggy  delivered  to  Jamts  Ewellyjun.^hefovt  the 
death  of  the  testator^  and  the  Maria  whom  he  carried  off, 
were  the  ssme  Peggy  and  Maria  mentioned  in  the  bill  of 

It  was  found  that  the  defendant  was  one  of  the  legatees 
of  the  testator,  by  whose  wiU>  (which  was  found  in  hcec 
verbuy^  he  was  constittited  one  of  four  rcMtduary  legatees ; 
the  slaves  in  question  being  not  specifically  bequeathed* 

Upon  this  special  verdict,  the  District  Court  gave 
judgment  for  the  plaintiffV  to  which  a  writ  of  supersedeas 
was  awarded  by  this  court ;  the  grounds  for  reversal 
stated  in  the  petitios,  being,  K  Because  the  sale  of  the 
slaves  was  illegal,  and  contrary  to  the  duty  of  the  said 
y antes  E%ytll\  jun*^  and  that  with  the  knowledge  of  the 
plaintiff;  Rev.  Code.  Vol.  1.  ch.  170.  sect.  2.  p.  320 ;  and, 
2.  Because  the  plaintiff 's  permitting  the  said  James  Ewell  * 

jun*  to  remain  in  possession  of  the  said  slaves,  «^fter  his 
purchase,  and  contrary  to  the  tenor  of  the  bill  of  sale, 
-wvtfi  frauduknt  as  to  the  petitioner  and  those  interested 
in  the  esute. 

In  support  of  the  first  point,  Wickham  observed,  it  is 
not  found  that  the  executor  applied  the  money^  for  which 
the  slaves  were  sold*  to  payment  of.  the  testator^s  debts, 
or  that  the  estate  was  any  way  benefited  by  the  sale, 
being  not  necessary  for  payment  of  debts,  it  was  ^re- 
for«  void  under  the  act  of  assembly.     I  do  not  contend, 
that  if  an  executor  sells  slaves  for  ready  money,  or  on 
credit,  the  purchaser  is,  in  all  cases,  bound  to  see  to  the 
application  of  the  purchase  money  ;  but  if  the  sale  be, 
expressly y  to  pay  the  executor's  own  proper  deht^  the  pur- 
chaser buys  at  his  peril,  and  ought  to  be  liable,  if  it  turn 
out  that,  in  fact,  it  was  not  necessary.     Even  in  EngJand,  (a)  Sngden:$ 
where   there  is  no  such  act  of  parliament,  it  has  been  dort.p.si^ 
held  that,  if  an  executor  sells  a  specif  c  legacy,  to  pay  his  JJJj^  iSr©***^ 
awn  debt,  the  legatee  may  recover  it  back.^a)  ~''"^ 
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^<5J<>»«»»        Another  circumstance  has  great  weight  in  this  casc^ 
There  were  several  executors,  of  whom  my  client  was  one.  • 
It  was  the  business  of  the  purcj^aser  to  inquire   of  the 
other  executors  whether  they  assented  to  the  sale. 

"""^"""^  2.  The  purchase  was  a  direct  fraud  upon  the  persoim 
interested  in  the  estate.  The  bill  of  sale  was  absolute^ 
yet  possession  remained  with  Eweli^  the  executor.  If 
the  slaves  had  been  his  own,  a  sale  in  this  manner  wou^d 
have  been  fraudulent  per  se  against  creditors*"^  We 
arc  his  creditors  for  the  negroes  themselves.  Here  false 
colours  were  hung  out.  The  negroes  were  demanded  by 
the  defendant,  after  the  bill  of  sale  ;  and  the  executor 
promised  to  deliver  them  at  the  etid  of  die  yean 

BottSy  contra*  The  plaintiff,  who  bought  of  the  ex- 
ecutor, was  not  to  be  presumed  connusant  of  the  state  of 
the  assets.  It  is  not  found  that  he  was  ;  and,  from  tht 
nsfture  of  things,  the  contrary  is  rather  to  be  inferred* 
He  had  a  right  to  presume  that  the  executor  had,  out  of 
his  own  funds,  nmde  advances  to  his  testator's  creditors, 
to  the  value  of  the  slaves  in  question,  beyond  so  much 
of  the  assets,  (made  liable  by  law  before  slaves,)  as  had 
come  to  his  hands;  in  which  case,  he  had  a  clear  legal 
title  to  sell  them  for  his  reimbursement;  or,  indeefd,  to 
(a)  ToBet's  convert  them  to  his  own  use  as  compen8ation.(tf)  A 
£xvt.pui8«i.  8tj^te«of  things  might  have  existed  to  justify  the  sale. 
How  was  the  purchaser  to  know  it  ?  Was  he  to  call  on 
the  executor  for  a  previous  account  of  assets  ?  The  ex- 
ecutor, if  so  disposed,  might  easily  have  imposed  upon 
him.  If  the  principle  now  contended  for  should  be 
established,  no  person  would  buy  of  an  executor.  Is 
suit  to  be  brought  by  the  executor  against  the  legatee, 
for  settlement  of  his  administration  account,  before  he 
can  sell  any  slave  belonging  to  bb  testator's  estate? 
Was  ever  such  a  suit  heard  of  ? 

»  jr^te.   See  Mexand(ft  ▼.  DMeale,  8  Jll«|/W*d,  p.  Ml. 
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Why  should  the  purchaser  be  the  loser  ?  Is  it  not  ^7^***» 
die  better  nde  to  leave  the  executor  md  bis  securities 
responsible  to  persons  injured,  in  case  he  sells  impro* 
perly ;  but  let  the  tale  stand  good,  rather  than  hamper  all 
sales  by  executors  with  such  insuperable  difficulties? 
IX>es  the  discount  of  the  executor^s  private  debt  make 
any  difference  i  If  he  had  sold  the  slaves  for  cash^  he 
ini|;ht  have  paid  away  the  money  immediately  in  dis- 
char^  of  his  own  debt.  Is  a  court  of  law,  on  the  plea 
of  7um  detinet^  in  an  action  of  detinue  depending  on  a 
sale  by  an  executor,  to  examine  his  administration 
account,  and  this,  too,  when  the  residuary  legatees  are 
not  parties  to  the  suit}  Is  this  laborious  investigation 
to  be  made  on  the  sale  of  every  article  of  property  ?  ' 

All  the  cases  in  *Sugd^  were  in  equity  ;  and  many  of 
them  turned  on  fraud  committed  by  the  purchaser  :  but 
such  as  wore  decided  by  Lord  HardwickeAct)  are  in  my    («i.'^*'^<^ 
fovoor.  The  case  determined  by  Lord  Kenyon.(Jf)  was  on  Atk.  4as.;iind 
Tery  different  ground,  and  did  not  impeach  the  authority  o^ery,  a'^ 
of  Lord  Hardwkke.      The  other  overruling  cases  c)  ^^(^b^i  Bonny 
arc  alj  since  our  revolution,  and  by  judges  of  inferior  T'  J^'^^^^r' 
talents  (o  Hardwiciej  or  not  touching  the  point  decided  Ca«er  458. 

.      ,.       ^  or  {c)>^ndrew 

by  him.^  T.  Wrijrley,  4 

The  provision  in  our  Act  of  Assembly  is  only  manda-  ,et*i<»5.,  jrji 
tory  to  the  executor ;  making  him  responsible  for  dis-  p^^^JI^Jj/j 
obedience ;  but  not  declaring  the  sale  void.  "j^  ^©'J  ▼• 

»••  f         «•«       Tyler  f^Jjiev* 

2«  As  to  the  charge  of  frauds  it  is  not  found  in  the  73i. 
speckd  verdkt^  and  is  not  to  ht  presumed*  The  bill  of 
a^e  could  be  considered  fraudulent  against  creditors  only. 
It  IB  not  found  that  Ewell  was  in  debt;  nor  that  his  bond 
and  security  was  not  amply  sufficient  to  indemnify  the 
legatees. 

Wkkham^  in  reply.     I  said  that,  in  general^  the  pur- 
diaser  from 'an  executor  is  not  bound  to  see  to  the  appU- 

•  JVWtf.    But  see  Crone  ▼.  Drnke,  2  Vernmh  Ci6. 
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V. 

Bwell* 


^  Svpreme  Court  of  Appeals. 

^^mV^*  cation  of  the  purchase  m<Hiey  j  but  ibc  aalea  being  for 
the  express  purpose  of  paying  his  own  debi^  make*  the 
diflference.  A  constituent  part  of  thin  contract  was,  that 
the  money  should  go,  in  the  first  instance^  to  pay  the 
executor's  private  debt.  This  circumsunce  made  the 
purchaser  particepe  critninis.  Since  the  borrower  is 
always  slave  to  the  lender,  a  door  is  open  to  frauds  in- 
numerable, if  an  executor  may  sell  to  pay  his  own  debt ; 
making  that  part  of  the  contract  of  sale.  If  money  had 
been  paid  by  the  purchaser,  the  executor  would  have  had 
a  choice^  to  pay  it,  afterwards,  in  discharge  of  his  own 
debt,  or  not.  This  makes  all  the  difference  in  the  world. 
There  is  no  more  difficulty  in  examiaing  the  adminis- 
tration account  in  detinue  thau  in  debt^  in  which  it  is 
often  done  upon  the  plea  of  plene  adminiatravtt. 

The  modern  authorities  in  England  are  in  my  favour, 
and  entitled  to  more  respect  than  the  more  ancient  de- 
cisions. The  science  of  jurisprudence  is  progressive, 
and  daily  receiving  improvement.  The  modern  judges 
have  the  advantage  of  Lord  Hardtvicke^a  knowledge, 
and  their  own  too. 

Fraud  in  the  purchaser,  where  sufficient  facts  appear, 
may  be  examitn^d  at  laxvy  as  well  as  in  equity.  Where 
the  bill  of  sale  is  absolute,  and  possession  remains  with 
the  grantor,  the  conveyance  is  void,  not  against  creditors 
only,  but  against  all  persons  having  a  legal  or  equitable 
title  to  the  property. 

3.  The  very  act  of  selling  the  slaves,  made  the  executor 
a  debtor  to.  the  estate;  and  here  the  purchaser  assisted 
him  to  deceive  the  legatees.  We  had  a  right  to  defend 
ourselves,  by  maintaining  our  possession,  and  ought  not 
to  be  turned  round  to  the  executor's  securities*  Inno- 
cent persons  ought  not  to  be  made  to  suffer,  when  the 
Vvrong  may  be  prevented,  or  w  hen  the  wrong  doer  him- 
self may  be  made  responsible. 

Monday^  March  9/A,  1812,  the  President  delivered  the 
unanimous  opinion  of  the  Court,  (consisting  of  Judges 
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* 

Fleming,  Roane,  Brooke,  and  Coalter,)  "  that  the   ^T^j"' 


title  of  the  appellee  to  the  slaves  in  question,  being 
under  an  absolute  bill  of  sale  by  an  executor,  who  was  R«*jrt«» 
nevertheless  permitted  to  retain  the  po^sesMton  thereof^  Eweii 
the  same  ought  to  be  considered  as  fraudulent  and  void, 
as  to  the  appellant,  (a  distributee,)  under  the  true  con- 
struction of  the  act  ^  to  prevent  frauds  and  perjuries  ;' 
that  act  not  only  being  in  affirmance  of  the  principles  of 
the  Common  Law,  which  equally  extend  to  the  case  of 
distributees^  as  of  creditors  ?Lnd  purchaser  s^hMt  the  former 
description  of  persons  being  also  equally  comprehended, 
with  the  latter,  under  the  provisions  of  the  said  statute* 
On  this  ground  the  Court  is  of  opinion  to  reverse  the 
judgment,  with  costs,  and  enter  it  for  the  appellant.'' 
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'jvSaSday,        Taylor's  Administratrix,  with  the  will  annexed, 
i8!i*.  agdimt  Richards  and  Co. 


l.Ifanexecu- 
eutor  or  ad- 
minittrator 


b  "^  ^i£ed^}'  ^^^  appellant,  in  the  district  court  of  Fredericksburg. 
Tnut,  that     The  declaration 


The  appellees  instituted  an  action  of  assumpsit^  against 

the  district  court  of  Fredericksburg. 

contained  the  usual  counts  for  good^, 

certain   pro-  , 

pertj  in  hit    Wares,  and  merchandise,  sold  and^delivered  to  the  testator 

DoTtobT'eon-  in  his  life  timej  leaving  the  time  of  delivery  blank*     The 

«filt[he  muit  defendant  pleaded  **  non  assumpsit  by  the  testator^^  and 

tCT^c^Dd  *^^^  pleas  (special  and  general)  of  plene  administravit  ; 

oannotgiTe  it  upon  all  which,  issues  were  joined. 

under  a  plea       On  the  trial  of  the  cause,  the  defendant  offered  in  evi- 

mrmittered/'    dence,  the  account  of  her  administration  settled  by  com- 

not^mendon*  missioners,  and  confirmed  by  the  Court  of  Probate ;   in 

*&  A  defend-  ^hich  account  sundry  slaves  conveyed  by  a  deed  of  trust, 

ant  cannot     executed  bv  the  testator  to  Doctor  Charles  Taylor^  and 

have  the  ad*  ^  r 

^nuge  of  the  duly  recorded,  to  secure  large  sums  of  money,  were  ex- 

a  limitation  of  cluded  from   the  estimate  of  assets,  and  a  balance  of 

aH^oM^am^  433/.  Os»  Sd.  was  stated  in  favour  of  the  administratrix; 

coontaT^'M-  *^®^  *  ^^PV  of  the  said  deed;  but  the  court,  on  the  plain- 

wt  fading'  tiff's  motion,  rejected  the  same,  because  it  was  not  plead* 

not  being  di-  ed* 

eanae  nieh  The  defendant  also  moved  the  court  to  disallow  and 

bMn'of  more  reject,  from  the  account  exhibited  by  the  plaintiffs^  all 

^^^•'^nd-  *^^^  items  as  were  of  more  than  one  year's  standing; (a) 

ing»  in  ineh  <i  ^hich  the  court  refused  to  do,  because  the  imitation  of 
aeeoanti  to  be  '  •^ 

9xpungtdiw  store  accounts  was  not  pleaded.*^    To  which  opinions  of 
to  irutrueS  •        ,   r      i  «        r..,        .  <.        • 

tbeyvpy  to    the  court  the  defendant  excepted.      Ihe   jury    found 

^em^rad  the  *^  that  the  said  George  C*  Taylor  deceased,  did  assume 


'^^red^'*  upon  himself,  as  the  plaintiffs  have  declared,  and  assess- 
l^^^      cd  their  damages  to  127/.  5s.  4d.   They  also  found,  **  that 


them,  with'     the  defendant  had  not  fully  administered ;  and  that  she 

9ut  aphfu  ^ 


j^  ▼.  Wrifki,  odmimUtraHr  ^  IMans^  IKU  M>  SHt  wui  Mr99h^9  < 
tmv. aMfy, in.^M.  S6S. 

(ft)  ••tBtr.QsO^litfstp-lOS.cli.  7(.ieei.7,  fl^«iid9. 
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had  assets  sufficient  to  satisfy  the  several  judgments  and 
debts,  in  her  first  pka  mentioned,  and  to  pay  the  balance 
stated  in  the  second  plea  to  be  due  to  herself,  and  also 
goods  and  chattels  to  the  value  of  500/."  Whereupon, 
judgment  for  the  plaintiff  was  entered ;  and  the  defend- 
ant appealed. 


Botts^  for  the  appellant ^  insisted  that,  under  the  plea 
of  fully  administered,  the  first  matter  to  be  settled  by 
evidence  was  the  nature,  extent,  and  kinds  of  assets  re- 
ceived by  the  administratrix :  of  course,  the  deed  in 
question  was  equally  admissible  :  to  prove  that  certain 
negroes  were  not  assets,  as  a  bill  of  sale  to  the  testator, 
or  the  birth  of  a  negro  child  would  have  been  to  increase 
the  assets. 

2.  That  as  the  dates  of  the  Items  do  not  become  part 
of  the  plaintiff  ^8  case,  until  he  shows  his  account  in  evi* 
dcnce:  so  that  it  would  be  irregular  for  the  defendant  to 
anticipate^  and  meety  such  evidence  by  a  plea;  and  as  the 
words  of  the  statute  (a)  apply  exclusively  to  the  account  {a)Ida€et.9. 
when  shown  in  evidence^  there  was  error  in  principle,  as 
well  as  upon  authority^  (b)  in  excluding  the  operation  of  ^)  Beah  r. 
the  statute  in  this  case.  ciS^M^siil 

517. 

Williams^  contra..  The  District  Court  did  right  in  re- 
jecting the  deed :  since  the  defendant  had  not  pleaded  it, 
and  thereby  enabled  the  plaintiffs  to  reply,  and  prove  its 
having  been  kept  up  by  fraud,  or  that  no  such  debts 
were  justly  due  from  the  testator. 

The  court  did,  also,  right,  in  refusing  to  striie  out  the 
items  in  the  account  of  more  than  one  year's  standing. 
The  act  imposing  the  limitation  of  one  year  upon  actions 
on  Store  accounts,  is  not  like  the  act  which  makes  it  the 
du^  of  the  court  to  cause  to  be  expunged,  such  items  as 
apDcar  to  have  been  due^r^  years  before  the  death  of  the  Code,  itt  vol 
tesnitor  or  intestate.(c)     As  the  court  is  not  directed  in  5!Ut  «.***^  *'* 

Toi..  Uf.  B 
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OcTOBBt,  i}|e  first  of  these  acts,  to  cause  the  items  to  be  expunged  ; 

s^rs^'^  the  limitation  must  be  pleaded^  as  in  other  cases. 

^•^I®*  Saturday,  March  7th,  1812,  the  opinion  of  this  court 

Riehardt.  y^^^  pronounced  that  the  judgment  be  affirmed. 


t^\/(^^V^'        Shobe's  Executor's  against  Carr  and  wifc% 

0^15,  loll*  j  ■'  ^ 

I.  Interest  THE  appellees,  Conrad  Carr^  and  MagdaUne^  his  wife, 
laiowed  oo^a  j^  February^  1794,  filed  their  bill  in  Chancery,  in  the 
(uo  oertiia     Countv  Court  of  Harduy  against  Rudolph  Shohe  and 

time  for  pay-  ^         w  ^  # 

ment  being  Leonard  Shobcy  executors,  and  the  said  Rudolph  and  Leo* 
from  "the  end  nard  Shobe^  devisees  of  Martin  Shobe.  deceased,  stating 
fL^^eKe^  that  the  said  decedent,  after  having  made  and  duly  pub- 
uior'i death;  Ughcd  his  last  will  and  testament,  died,  some  time  in  the 

and  to  a  len* 

tee  in  remain,  year  1791,*  leaving  four  sons  and  one  daughter,  to  wit, 
end'  of  tbe  Martin  Shobe^  Rudolph  Shobe^  Leonard  Shobe^  Jacob 
the  tenant  for  Shobe^  and  Magdaline^  the  wife  of  the  complainant.  Con* 
^^  *  rod  Carr  ;  that  the  testator,  among  other  things,  devised 
dclii!  m^  as  follows ;  H  I  give  and  bequeath  the  one  third  of  aU 
of  hit  iont,     my  estate  to  my  beloved  wife  Elizabeth^  durine  her  life, 

certain  lands,      '  "^  .    . 

ratedataeer-  and  at  her  decease,  to  be  equally  divided  among  my 

tain  «im,  aU 

to  pay  hit^o-  *  J^Qte,  Probably,  this  is  a  roisUke  in  both  bill  and  answer.  See  the  sub* 
ther  obiklren  sequent  statement  of  the  answer. 

3ual    shares 
that  sum, 
br  instalments}  foeh  deriiees,  and  those  claiming  under  them^  are  tersenally  responsible, 
(in  proportion  to  tlieir  respective  esutes,)  for  the  pa)  ment  uf  such  instalments,  with  law- 
ful interest  from  the  times  when  payable ;  and  {in  aid  of  such  responsibility,)  tlie  laiuu  a» 
devised  are  liable. 

&  If  a  tender  be  made  of  a  less  sum  than  is  justly  due,  a  refusal  to  receive  it  is  no  bar 
to  the  subsequent  recovery  of  interest,  on  the  sum  so  tendered,  from  the  time  of  the  tender. 

4.  A  testator  having  put  his  daughter*s  husband  into  possession  of  a  lessehoM  tract  of 
lan^Mtnd  delivered  him  the  lease }  permanent  improvements,  also,  bein^  made  by  the  soq- 
in-lt^.  with  the  assistance  of  the  family  ;  and  parol  declarations,  by  the  testator  that  he 
hi^  r'ven  him  the  land,  in  consideration  of  his  having  married  his  daughter,  and  to  pre- 
vent nis  moving  to  Kentucky,  being  proved;  it  was  decided  that  the  son-iu'law  had  an  eoui» 
title  title  to  the  land,  for  the  time  the  lease  had  to  run  an4  to  a  release,  of  tlie  legal  title» 
from  the  heirs  or  erecutsrt^  according  as  the  interest  conveyed  by  the  lease  might  be  greats 
er,  or  les^.  ft  was  aim  decided,  that  the  legtd  title  to  the  land,  ^whieh  was  not  exproNly 
mentioned  in  the  will,)  was  Aot  intended  to  pass  by  a  residoaiy  devne. 
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ehildren  ;  and  as  to  my  lands^  I  give  and  bequeath  to  my  OcToiiit, 
son,  Rudolph  Shobe^  the  place  whereon  he  now  lives  ;  I  also 
give  and  bequeath  to  my  son,  Leonard  Shohe^  all  the  rest 
of  the  land  I  own  ;  (except  a  tract  lying  on  Cheat  River ^ 
which  I  give  and  bequeath  to  my  son,  Jacob  Shobe  i 
the  above-mentioned  lands  to  be  rated  at  sixteen  hundred 
pounds :  the  possessors  of  said  land,  after  a  division  being 
made,  shall  be  allowed  four  years  to  pay  off  the  other 
legatees,  paying  a  fourth  part  each  year,  till  all  is  paid  ; 
and  my  moveable  estate  I  devise  to  be  added  to  the  price 
of  the  lands,  and  each  of  my  children  to  receive  an  equal 
share  of  the  whole :"  by  which  devises  the  complain^ 
intSy  Carr  and  wife,  became  entitled  to  one  fifth  of  the 
aforesaid  value  of  the  said  land,  as  also  the  one  fifth  of  the 
said  moveable  estate,  to  be  paid  by  the  defendants^  re- 
spectively, as  devisees  and  executors :  but  Martin  Sksbe^ 
junr.^  one  of  the  devisees,  (though  mentioned  in  the  btU^) 
was  Hot  made  a  defendant. 

The  bill  further  stated,  that  some  years  ago,  the  com^ 
plainant,  Conrad^  being  about  to  move  to  Kentucky^  the 
testator  promised  him  that,  if  he  would  not  move  to  Ken* 
tucky.  With  his  daughter^  he  would  give  him  the  lease* 
hold  land  which  he  (the  said  testator)  leased  of  Lord 
Fmrfax^  and,  accordingly,  put  the  complainant  in  pos* 
sessien  of  the  same^  and  delivered  him  the  leassy  which  he 
thought  was  a  sufficient  transfer  of  the  same :  that,  since 
the  death  of  the  said  testator,  Leonard  Shobe^  one  of  the 
defendants,  had,  by  some  means^  got  possession  of  the 
said  lease,  and  claimed  the  said  lease^hold  lahd  by  vir* 
tue  of  the  will.  The  complainants  therefore  prayed  a 
decree,  to  compel  the  said  Leonard  to  deliver  up  the 
said  lease  to  them,  with  a  proper  assignment ;  and  for 
general  relief. 

The  defendants,  Rudolph  and  Leonard  Shobe^  filed 
tbair  answer,  admitting  the  will,  the  death  of  the  tesU- 
tor  in  1T92,  and  the  number  and  names  of  his  children; 
hot  stating  that  Jacob  Shobe  died  in  the  year  1 79 1 ,  shortly 
sfitr  his  father  ;  ^omitttng^  however y  to  mention  whether 
helefiany  children.)  They  denied  any  knowledge  oHhc  ^^Googlc 
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October,  promise,  alleged  in  the  bill,  with  respect  to  the  lease- 
hold land ;  averring  that  they  did  not  believe  that  any 
such  was  ever  made  ;  or  that  the  complainant  ever  had 
any  such  intention  of  going  to  the  Western  Country; 
as  they  never  heard  of  it,  although  they  lived  in  his  im- 
mediate neigbbourhood«  Leonard  Shobe  insisted,  that 
Carr  delivered  the  lease  to  Aim,  after  the  death  of  the 
testator,  without  mentioning  any  claim  whatever  to  the 
same  ;  that,  about  a  month  thereafter,  he,  the  said  Xeo- 
nard^  sent  to  the  said  Carr^  (for  the  purpose  of  paying 
him  the  money  due  him  under  the  will,)  upwards  of  one 
hundred  pounds,  which  he  refused  to  receive^ 

To  this  answer  the  complainants  replied  generally ; 
and  several  depositions  were  taken,  proving  parol  decla- 
rations, at  sundry  times,  hy  the  testator,  that  he  had 
given,  to  Carr  th^  lease«hold  land,  on  which  he  lived,  in 
consideration  of  his  having  married  his  daughter ;  and 
to  prevent  his  moving  away  ;  and  one  of  the  witnesses 
said,  he  declared  he  had  given  it  to  him  ^^for  ex>erJ^  It 
was  also  proved  by  a  wimess,  that  the  defendant,  Leo* 
nard  Shobe^  said^  that  he  had  promised  the  complainant 
to  make  him  such  a  title  to  the  said  land  as  he  had  him- 
self; and  that  he  had  heard  his  father  say,  that  he  had 
given  the  same  land  to  the  complainant*  Another  wit* 
ness  stated  a  conversation  with  the  complainant,  in  which 
he  gave  an  account  of  his  right  to  the  said  land,  cor* 
responding,  in  substance,  with  the  foregoing  depositions^ 
but  expressing  his  fears  that  he  should  lose  the  lamd, 
^  because  he  had  not  a  scrape  of  a  pen  to  show  for  it«^ 
It  was  also  in  evidence,  that  the  complainant  delivered 
the  lease  to  Leonard  Shobe^  not  because  be  did  not  con- 
ceive hxnkstXi  justly  entitled  to  the  land,  but  because  be 
thought  his  title  bad  in  /ou;,  without  a  deed.  A  tender 
was  also  proved,  of  eighty  pounds,  by  the  defendant, 
Leonard  Shobe,  to  the  complainant,  which  he  refused  to 
receive.  The  County  Court  decreed,  ^'  that  the  de* 
fendants  pay  unto  the  complainants  the  sum  of  eighty 
pounds^  (being  that  proportional  part  of  the  product  of 
the  esute  of  Martin  Shobe^  deceased,  that,  under  the  will 
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of  the  8aid  Martin^  the  aaid  complainaiiU  were  entitled   Oot(^e»» 
ta^  at  the  time  &/  the  exhibition  9f  the  billj)  -withatit  costs  ; 
and  that  so  much  of  the  said  bill  as  prays  for  a  delivery 
of  the  lease,  and  for  a  deed  of  assignment  thereof,  be 
dismissed.'* 

From  that  deeree,  the  complainants  appealed  to  the 
Superior  Court  of  Chancery  for  the  Staunton  District. 

The  Chancellor^  (DaowN,)  without  affirminj^  or  re- 
versing the  decree,  in  the  first  place,  appointed  com- 
missionera  to  inquire,  and  report,  "  what  other  lands, 
and  of  what  estate,  was  the  appellee,  Leonard  ^hobe^ 
entitled  to,  hy  the  devise  to  him ;  and  of  what  value 
were  such  lands ;  what  was  the  value  of  the  lands  de- 
vised to  Rudolph  and  Jc^ob  Shobe ;  what  children  had 
the  testator  living  at  the  time  of  making  bis  will,  and 
death  ;  what  permanent  improvement  v^if  any)  did  the 
appellant,  Carr^  make  on  the  lands  in  controversy,  during 
the  testator^s  life ;  and  what  was  the  amount  of  his  per- 
sonal t  state  t" 

The  commissioners  reported  that  Leonard  Shobe  was 
in  possession  of  land,  (includiug  five  acres,  of  which 
Carr  forcibly  held  possession,)  to  the  value  (at  the  death 
of  the  testator)  of  951/-  15s,;  that  Conrad  Carr  conti- 
nued in  possession  of  lands  amounting  to  240/* ;  the  per* 
manent  improvtments  thereon  being  valued  at  60A  ;  which 
impro^mments  were  made  by  him^  with  the  assistance  of  Leo- 
nor d  Shobe y  and  the  testator'^ sfmnul J  ;  that  since  the  death 
of  the  testator,  Carr  had  removed  a  grist-mill  from  the  pre- 
mises to  an  adjoining  survey;  that  a  tract  of  land,  belonging 
to  the  testator,  in  Harrison  County,  was  worth  100/.  /  that 
they  valued  the  tract  in  Rudolph  Shobe'^s  possession  at  500/.^ 
of  which  he,  the  said  Rudolph^  had  paid  40/. ;  that  the  tract 
■  devised  to  Jacob  Shobe^  (said  to  lie  on  Cheat  River,)  was 
a&  entry  for  which  no  title  had  ever  been  obtained  ;  and 
diatthe  whole  personal  estate  of  the  testator,  after  discharg- 
ing bis  debts,  amounted  to  422/.  109.  9</.,  to  one  third  of 
which  bis  widow  was  entitled.  They  stated,  moreover, 
Ihat  the  widow  was  still  living;  that  Jacob  Shobe  died 
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ocTOBBB,  some  time  in  Januaryj  1794;  that  the  complainant  was 
his  admmistrator,  and  retained  his  personal  estate,  un- 
settled. 

The  Chancelior,  at  July  Term,  1806,  pronounced  his 
opinion,  *'  that  the  appellants,  \Carr  and  w'ffe^)  are  en- 
titled to  the  original  lease,  under  the  agreement  with  the 
testator,  Martin  Shobe^  and  to  a  release  from  the  appel- 
lee, Leonard  Shobe  of  his  right  to  the  lease-hold  estate, 
mentioned  in  the  proceedings,  on  their  paying  unto  the 
appellees,  all  taxes  and  quit  rents  which  they,  or  any  of 
them>  have  paid,  in  respect  of  said  lease*hold  lands, 
since  the  testator^s  death ;  and  also  paying  to  such  of 
the  appellees,  as  may  have  paid  the  same,  all  such  costs 
and  charges  of  suit,  or  such  proportion  thereof,  as  the 
appellants  are,  in  justice,  bound  to  refund,  for  defending 
the  said  lease -hold  estate  against  the  Greens  and  others.^ 
And  that  the  appellants  are  now  entitled,  under  the  will 
of  said  Martin  S/iobe^  to  one  fifth  of  two  thirds  of  the 
real  and  personal  estate  of  the  testator  ;  and,  at  the  death 
of  the  widozVj  to  one  fifth  of  her  one  third  of  said  estate 
real  and  personal ;  (she  not  having  renounced  the  will, 
so  as  to  give  her  an  absolute  right  to  one  third  of  the 
personal  estate  ;)  that  the  appellants  are,  moreover,  en- 
titled to  an  interest,  to  be  computed  after  the  rate  of  five 
per  centum  per  annum,  on  the  money,  from  the  time  the 
several  payments  ought  to  have  been  made,  according  to 
the  direction  contained  in  the  said  will ;  except  as  to  the 
80/.  which  they  might  have  received^  but  refused  so  to  do  ; 
{on  that  sum  no  interest  is  to  be  allowed^  ofter  the  time  it 
wets  tendered;)  that,  to  ascertain,  as  well  the  amount  of 
the  value  of  the  said  real  and  personal  estate  as  the 
amount  of  the  taxes  and  quit  rents  paid,  by  the  appcl- 
]<^es,  in  respect  of  the  said  lease-hold  lands,  since  the 
testator,  Martin  Shobe^s  death,  and  the  amount  of  costs 

*  JVb/e.  The  report  of  (be  Coromissionert  tuted  that  Leonard  Shobe 
hiid  paid  the  manor  reot  aud  taxes,  at  weft  as  costs  of  suits  brougfht  by  the 
WootlM  and  Gree'ia,  to  recover  the  lands  now  in  possession  of  the  legatees; 
which  suits  were  not  finally  dcoided. 
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and  charges  paid  by  the  appellees  for  defending  the  said    ^TP?*** 
lease-hold   lands    against  the   Greens   and  others^   and 
i^hether  any  of  the  estate  hath  been  recovered  by  any 
claimant,  or  otherwise  lost  or  abandoned  since  the  death 
of  the  said  testator,  and  also  what  payments  have  been 
made  by  the  appellees  to  the  appellants,  on  account  of 
their  legacy,  commissioners  ought  to  be  appointed   to 
examine  and  state  an  account  of  the  several  matters  and 
things  above  mentioned  ;  but,  in  taking  such  estimate, 
and    stating  such  account,  the  ralue  fxed  on  the  land 
by  the  testator  is  not  to  be  altered;   and  if  any  part  of 
the  same  has  been  iost^  not  its  real  value,  but  its  compa^ 
raiive  value,  with  the  testator's  other  lands,  is  to  be  as« 
certained,  to  show  in  what  proportion  each  legatee  is 
bound  to  contribute,  under  the  direction  of  the  will  of  the 
testator,    Martin*     The    Chancellor  was    moreover  of 
opinion,   that  the  appellants  were  entided  to  their  costs^ 
expended  in  prosecuting  their  suit  in  the  said  County 
C6urt ;  and  that  the  decree  is  erroneous,  in  not  having 
given  the  said  costs ;  and  also  in  not  deciding  the  other 
matters  in  controversy  agreeably  to  the  principles  and 
opinions  above  expressed.'^     He   therefore  reversed  the 
decree,  with  costs,  and  remanded  the  cause  for  further 
proceedings  ;  whereupon  the  defendants  appealed  to  this 
Court. 


Williamsy  for  the  appellants.     Be  the  fact  as  it  may,  in 
reladon  to  the  gift  of  the  pease-hold  land,  the  appellees 
cannot  claim,  both  againsty  and  under  the  will  ;(a)  and     (a)TAtf^- 
thercfore,  if  they  claim  the  legacy  left  to  the  female  ap-  jj^l^'  \^*ve. 
pellee,  they  cannot  recover  that  land;  but  must  take  their  *^»  ^^'  **^' 
fifth  part  of  the  value  of  the  lands  as  fixed  by  the  testa- 
tor, and  one  fifth  part  of  the  personal  estate,  subject  to 
the  rights  of  his  widow.     It  may  be  said,  that  it  does 
not  appear,  explicidy,  from  the  will,  that  the  land  in 
question  was  in  contemplation  of  the  testator :  but  the 
blU  admits  it  was  devised  by  the  will ;  for  it  admits  that 
Lew/tHfd  Sh0be  h  entitled  to  this  land  under  the  devise^ 
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OoTo»«»,  by  priymg  that  he  may  be  decreed  to  make  the  convey* 
arice»  Again  ;  the  commissioners  make  the  value  of  all 
the  lands  in  the  possession  of  the  testator^s  children, 
{including  the  tract  held  by  Carr^)  to  be  about  1,791/.  15^* ; 
which  is  not  widely  different  from  the  sum  of  1,600/. 
estimated  by  the  testator  himself  as  their  value. 

2.  The  proof  is  not  sufficient  to  entitle  the  appellees  to 
the  land.  None  of  the  witnesses  were  present  at  con- 
versations between  Carr  and  the  testator ;  for  all  of  them 
testify,  only,  as  to  what  they  said  when  apart  from  each 
other.  It  does  not  appear  that  Carr^  in  the  lifetime  of 
the  testator,  ever  claimed  a  title.  If  there  was  a  gift,  it 
may  have  been  for  the  term  of  the  testator's  life  only. 

Munford^  for  the  appellees.  ^  There  is  no  clashing  be- 
tween Carres  claim,  and  the  dispositions  made  by  the  will ; 
for  it  does  not  appear  from  the  will  that  the  testator  in* 
tended  to  devise  the  lease-hold  land  at  all.  The  differ- 
ence between  the  estimates  by  the  commhsioners^  and  by 
the  testator^  of  the  value  of  all  the  lands  collectively, 
(say  191/.  15s.)  is  sufficiently  near  to  the  240/.,  which 
they  suppose  to  be  the  value  of  that  tract,  to  authorize  a 
conclusion  that  it  may  not  have  been  comprehended  in 
his  estimate.  Besides,  in  the  opinion  of  a  witnessy  the 
value  of  the  lease-hold  land  was  far  inferior  to  240/. 

2.  The  proof  of  the  contract  is  certainly  strong  enough 
to  give  the  complainant  an  equitable  title  to  the  land. 
The  consideration  for  the  testator's  making  the  gift,  was 
sufficient;  viz.  the  preventing  his  son-in-law  from  re- 
moviBg,  with  his  daughter,  to  Kentucky,  by  which  he 
would  have  lost  the  comforts  of  her  society  in  his  old 
Cm)lM,  vd  age.  In  Rowton  v.  Sowian^(a)  the  majority  of  the  Court 
^*'  was  against  establishing  the  title  of  Jjseph  JSawtonj  jun. 

to  the  land ;  because  the  evidence  was  contradictory^ 
and  the  agreement  between  him  aad  his  father  was  not 
sufficiently  proved :  but  it  was  agreed  by  all  the  judges, 
that  if  the  agreement  had  been  fully  proved,  it  would 
have  been  aupportcdi  as  founded  on  adequate  considera* 
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tion ;  and  its  being  parol  oiily^  would  not  have  over-  November, 
thrown  it.     It  is  admitted  on  all  hands  that  Carr  was 


put  in  possession  of  the  land  ;  and  that  the  lease  was  de- 
livered to  him.  He  saysy  It  was  delivered  as  the  evi- 
dence of  the  title.  This  is  denied  on  the  other  side. 
But  if  the  lease  was  not  given  to  him  by  Martin  Shobe^ 
for  the  reason  assigned  in  the  bill,  what  other  reason  can 
be  assigned  ?  If  there  was  any  other,  the  defendants 
•ugh^  to  prove  it. 

The  incorrectness  of  Carr'^s  opinion,  at  first ^  that  the 
delivery  of  the  lease  was  sufficient  to  give  him  a  title,  or 
his  subsequent  fears  that  he  should  lose  the  land  for 
want  of  a  deed,  can  neither  of  them  affect  his  equitable 
right,  or  vary  the  facts  upon  which  it  is  founded.(a)     (a)  See 
The  depositions  prove  repeated  declarations  by  Martin  J^^^J;^ 
Shobe^  that  he  had^iW/i  him  the  land,  without  express-  »«"*tioo».  in 
ing  any  limitation  as  to  time  ;  and  one  of  the  witnesses  Jiovton,  i  m 
My»>    ^for  eoerr     This  testimony^v  coupled  with  the 
other  circumstances,  particularly,  with  his  having  made 
permanent  improvements  to  the  value  of  60/.,  (with  the 
Msistance,  too,  of  one  of  the  defendants^  and  the  testa- 
tor's family,)  is  conclusive  to  establish  his  title,  in  equi- 
ty^ to  a  conveyance  of  such  title  as  Martin  Shobe  had  by 
tirtue  of  the  lease. 

Williams^  in  reply.  The  testator's  intention  was,  evi- 
dently, to  make  an  equal  division  among  his  children. 
No  reason  can  be  assigned  for  his  giving  his  daughter 
the  leasehold  land,  and,  moreover,  an  equal  share  of  the 
rest  of  the  estate.    The  circumstance,  that  Carr  was  in  » 

possession^  has  no  weight;  for  Leonard  Shobe  and  the 
o&cr  sons  were  also  in  possession  of  the  lands  given 
then*  by  the  wilL  The  witness  who  mentions  the  word 
**/«rffpifr/'  must,  have  been  mistaken ;  because  the  tes- 
tator himself  had  not  a  fee-simple. 

Vou  UL  C 
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NovmiEii,  Thurtdoy^  January  16ih^  18J3.  Judge  Ro4ii£  pro* 
nouDced  the  following  opinion  of  the  Court,  consisting 
of  Judges  Roane,  Bkoo^e^  and  Cabell. 

*'  The  coilrt  is  of  opinion,  that,  under  the  willof  Martin 
Shobe^  in  the  proceedings  mentioned,  the  appellees  were 
entitled  to  one  fifth  part  of  two  thirds  .of  the  estate  of 
the  said  Martin  Shobe^  (exclusive  of  his  lands^  with  in- 
terest thereupon  from  the  end  of  dne  year  from  the  death 
of  the  said  testator  ;  as  also  to  one  fifth  part  of  the  re- 
maining third  of  the  same  estate,  (which  was  bequeathed 
to  the  wife  of  the  said  Martin  Shobe^)  from  and  after  the 
time  of  her  death,  with  interest  thereupon,  in  like  manner, 
from  the  end  of  the  year  in  which  she  shall  have  died  ;^' 
that  they  were  also  entitled  to  one  fifth  part  of  the  value 
of  the  testator's  lands  devised  to  his  sons  Rudolph^  Leori'^ 
ardy  and  Jacob  Shobe  ;  rating  the  same  at  the  price  of  six* 
teen  hundred  pounds ;  and  holding  each  of  the  devisees 
aforesaid,  and  those  claiming  under  them,  chargeable 
to  the  appellees,  in  the  proportion  that  their  several  divi- 
dends, under  the  will  aforesaid,  respectively  bear  to  the 
said  sum  of  sixteen  hundred  pounds ;  with  interest  on 
the  respective  quotas,  from  the  expiration  of  one,  twq, 
three,  and  four  years  from  the  testator's  death ;  to  th« 
payment  of  which  ^in  aid  of  the  personal  responsibility  of 
the  said  several  devisees  aqd  those  claiming  under  them) 
the  lands  afortsaid  ought  to  be  held  severally  liable." 

**  The  court  is  further  of  opinion,  that  it  appears^  from 
thetcitimony  in  this  cause,  that  I  he  appellee,  Conracf  Carr^ 
was  equitably  entitled  to  the  leasehold  land  in  the  pro- 
ceedings mentioned  ;  the  legal  title  whereof  was  not  con- 
templated by  the  testator  in  the  residuary  devise  of  his 
lands  to  his  son,  Leonard  Shobe^  but  descended  upon  his 
four  sons,  Leonard,  Rudolphy  Afartin,  and  Jacob  Shobcy 
and  the  appellee,  Mrs.  Carr,  or  passed  to  the  executors 

•  Note.    Thcie  ii  no  evidence  in  the  record  of  the  death  of  Uie  vidow^ 
V  ho  vas  IhJDg  March  Utii,  1805,  when  the  commissioners  made  iheir report. 
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of  the  said  testator,  according  as  the  interest  of  that  lease  ''®^"*** 
might  be  greater  or  lesser  s  (a  fact  which  is  not  disclosed 
to  the  court  by  the  present  proceedings  j)  and  that  the 
parties  aforesaid,  respectively,  as  the  case  may  be,  should  , 
be  decreed  to  release  the  legal  tiile  aforesaid  to  the  said 
appellee,  Conrxjd  Carr.     On  this  irround,  the  court  is  of 
opinion  that  the  County  Court  should  have  decreed  in 
favour  of  the  appellees,  according  to  the  principles  above 
•tated,  had  there  teen  ^ro/^cr  and svj^cfeni parties  ht fore 
the  court ;  which  this  court  i\of  opinion  is  not  the  case: 
both  because  all  the  heirs  of  the  testator  arc  not  before 
the  court,  so  as  to  be  decreed,  eventuallyi  to  release  as 
aforesaid ;    and  because  all  the  other  distributees  under 
the  will  of  the  said  Martin  Shobe,  are  not  also  parties ;  so 
as  to  avoid  circuity,  and  make  an  end  of  the  distribution 
of  the  said  estate,  in,  and  by  one  suit  dr  action  ;  and  that 
the  said  decrees  are  erroneous,  both  because  of  the  want 
of  proper  parties  as  aforesaid,  and,  also,  because   the 
principles,  now  stated  to  be  correct  by  this  court,  have 
not  been  observed  in  and  by  either  of  the  said  decrees.*^ 
Both  decrees  were  therefore  reversed,  wiih  costs;  and 
it  was  ordered  that  the  cause  be  remanded  to   the  said 
Court  of  Chancery,  and  from  thence  to  the  County  Court, 
to  be  finally  proceeded  in,  pursuant  to  the  principles  of 
this  decree* 
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4t?"ind  5thi       Armistead  and  others  against  Dangerfield  and 

1 81 1,  decided.  .^ 

AVr.   Iith,  Wife, 

1319: 

1.  A  devUe      John  Armistead^  of  the  county  of  Caroline^  by  his  last 

^rto^tbc  ^*^'»  ^^^^^  7^^^  25th,  and  proved  Jw/y  21st,  1788,  after 

^^dSldfln,^    sundry  devises  of  his  lands  to  his  widow  and  sons^  direct- 

doej  not  eom-  ed  "  the  slaves  which  should  remain  after  payine  his 

prehend  •         ,   .  -  .  . 

pouhumtms     dcDts,  to  be   equally    divided  between  his  widow  and 

prevent  it  ^  ^  children^  share  and  shart  alike,  but  to  be   kept  toge- 

iB^d^^e  ^^^^^  ^^^  worked   on  his  lands,  or  part  hired  out,  at 

b?  MAMte'*  ^^^  discretion  of  his  executors,  for  the  general  support 

fmuedhj  Um  and  maintenance  of  his  widow  and  ^ children;^  and  that, 

as  his  sons  respectively  came  of  age,  and  his  daughters 

does  the  tei-  married  or  came  of  age,  his  or  her  share  or  proportion 

ingTtt  "the^"  thereof  be   allotted  and   given    up   to   them,   and   the 

i^e*h?i^iL^"  residue  to  be  considered    as  undivided,  until    his  soa 

that  hit  wife  Addison  arrived  of  age,  when  he  desired  a  division  of  his 

make  any  dif>  slavcs  to  be  made  between  his  widow,  and  such  of  the 

^Doe  u       children  as  had  not  had  their  dividend  or  proportion  of 

3.  A  post-  ^hem.     Item^  he  gave  to  his  children  his  personal  estates 

SS'"ro*tid^**"**  (slaves  not  included)  in  the  counties   of  Prince  WilRam 

for  by  settle-  and  Loudoun.  equally,  and  to  be  kept  together,  and  al- 

mentandpre-  ,  ,  ,,  ,.,  <»i.i 

tcrmitted  by    lotted,  as  directed  m  the  case  of  his  slaves;  except  that, 

its^^ttthen^ifl     when  his  son  Addison  should  come  of  age,  and  had  taken 

8hanB**'of%ie  ^**  share  thereof,  the  residue  be  sold,  and  the  money  di- 

rea/  esute,     yided  equally  between  those  *  childrer^  who  had  not  had 

notwithsund-  *        ' 

ing  wcfi  child  a  sharc  of  the  personal  estate. ' 

tcrXxsA  itap.      At  the  time  of  making  this  will,  the  testator  had  six 

vlif^'thiTihc  sons,  and  two  daughters,  namely,  John  Baylor,  Williamy 

lendidto^Jive  Addison,  George,  Lewis,  Walter,  Frances,  and  Mary,  of 

his  *?»»"    ^^  whom,  Mary  was  not  mentioned  by  name,  in  the  will. 

4.  Sach.po«thumoDB  child  is  entitled  to  snoh  share  of  the  real  and  pertonal  estate,  atJt  voaU 
have  been  entitled  to,  if  the  father  bad  died  intesute  ;  ineludijig  profitM  of  landM^  hSre9  of  isr* 
groet,  and  interetis  and  prqfits  of  other  pertonal  estate. 

5.  The  portion  of  such  posthamous  child  ia  not  to  be  raised  by  a  div'tMi^H  of  the  ettate  iQt« 
equal  parts,  but  by  a  proportionable  contributivn  by  the  deviwet  and  legateeo  and  thooo^ 
tlaimlng  under  them. 

A.  Porchasers  from  the  doTisees  and  legatees  are  not  exempted,  from  •ODtribating  t* 
make  up  the  pgrtioa  of  lueh  posthumous  claM,  by  thefar  hafing  porchaaod  witlMmt  nociee  of 

•"*'"='»''»•  Digitized  by  kjOOgie 


I 


Jh  the  d6th  year  of  the  Commonwealth.  31 

He  had  also  a  daughter  in  ventre  sa  mere^  who  was  ^^Xg}^"** 
born  after  his  death,  baptized  by  the  name  of  Eleanor^    v.^-v-^ 
and  became  the  wife  of  John  DangerfieU,  who,  there-    ^^'^ 
upon,  filed  his  bill,  in  her  right,  in  the  Superior  Court  of  P^pgc^cM- 
Chancery  for  the  Richmond  District,  against  Lucy  Ar^ 
misiead^  the  widow  and  executrix,  John  B.  Armisteady 
and  others,  devisees  and  legatees,  of  the  said  testator,  and 
William  Hemdon^  and  others,  purchasers,  of  sundry  lands 
from   the  said  devisees ;  claiming,  by  virtue  of  the  act 
of  assembly   in  favour   of  posthumous   children,(a)  as     («)  See 
for  a  child  pretermitted  in  the  will,  sut  h  portion  of  the  real  eh.  6i.  leet  3. 
and  personal  estate  of  the  decedent  as  she  would  have  code,  lit  toI. 
been  cntided  to  if  her  father  had  died  intestate.    The  p^iet.'^**'  *" 
prayer  of  the  bill  was  that  the  said  devisees  and  execu- 
trix should,  severally,  set  forth  what  parts  of  the  said 
estate  had  come  to  their  hands  and  possession  respective- 
ly I   that  the  other  defendants  should  set  forth,  and  dis- 
cover, what  portions  they  respectively  held,  and  from 
whom  their  titles  were  derived ;  that  a  division  and  par- 
tition be  made,  ^^  so  as  to  compel  each  legatee  and  devi- 
see to  abate proportionably  for  the  purpose  of  making  up 
the  portion  of  the  plaintiff." 

Lucy  Armistead^  the  widow,  in  her  answer,  averred, 
that  **  her  late  husband  was  not  informed  that  she  war 
enseint  of  that  childy  at  the  time  of  making  his  wi//."  Her 
deposition  was  also  taken,  in  which  she  swore  that  he 
left  home  in  an  extreme  bad  sute  of  health,  in  March^ 
1788,  for  Philadelphia^  accompanied  by  their  son,  John 
B.  Armistead:  that  the  account  of  his  funeral  expenses, 
transmitted  to  her  from  Philadelphia,  was  dated,  June 
ft7th,  1788;  and  that,  on  the  3d  day  of  September^  1788, 
the  plaintiff  Eleanor  was  bom. 

yohnB.  Armistead^  in  his  answer,  said,  that  he  accom- 
panied his  father  to  Philadelphia,  and  was  with  him  at  the 
time  of  his  death ;  and,  from  what  was  said  by  him  during 
die  joomey,  and  in  Philadelphia,  ^  this  defendant  is  cer«> 
his  father  -was  acquainted  with  the  pregnant  state  of 
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^"^i8*r**'  MI5  defendant's  mother^  at  the  time  he  published  and  de- 

v.^'v-^^  clared  his  ^aid  last  M'ill  and  testament.*^     The    respon- 

Armiatead     j^^j  j^jg^  g^ore  that  he  was  himself  a  duly   certificated 

J>angerfieM.    bankrupt,  and,  therefore,  had  no  interest   in  the  event  of 

the  present  suit. 

In  the  answers  of  William  Herndon  and  others,  pur- 
chasers of  lands  of  which  the  testator  died  seised,  it  was 
alleged,  that  they  severally  purchased  without  notice  of  the 
plaintiff  *8  claim*  Thomas  Newman^  one  of  them,  said,  that 
*•  he  had  been  advised  that  the  said  Eleanor  had  no  right  to 
any  share  of  the  said  lands  under  the  last  will  of  her  said 
father,  whose  intention  appears  to  have  been  to  devise  his 
landed  propertij  to  his  sons^  in  exclusion  of  his  daughters^ 
and  to  provide  for  all  his  daughters  out  of  his  other  es- 
tate,  being  possessed  of  many  slaves  and  oihtr personal  es* 
tate.  At  the  time  of  making  his  said  last  will,  Ihis  defend- 
ant believes^  and  so  he  alleges,  that  the  said  testator  well 
knew  that  his  wife  Lucy  was  far  advanced  in  pregnancy^ 
and,  in  case  a  daughter  should  be  born,  that  the  expres- 
sions used  in  his  will  did  include  hcr^  as  well  as  his 
daughter  Manj^  who  is  not  named  therein ;  but,  in  case  a 
son  should  be  born,  that  he  would  share,  under  the  law 
of  Virginia,  a  part  of  his  lands,  with  his  brothers.** 

The  cause  came  on  to  be  heard  the  12th  of  February^ 
1811,   when  Chancellor  Taylor  was  of  opinion,  that 
"  this  case  presents  the  naked  question  of  a  posthumous 
child,  who  was  neither  provided  for,  nor  disinherited,  but 
only  pretermitted  by  the  testator's  will,  and  is  the  very 
case  contemplated  by  the  Act  of  Assembly ;  and,  not- 
withstanding the  case  of  Reeve  v.  Long^  reported  in  1st 
Salkeld,  p.  227.,  the  rule  is  tkis,  that,  where  a  testator 
speaks  of  children^  generally^  he  is  to  be  understood  as  re- 
ferring to  those  either  livings  and  in  esse^  at  the  time  of 
making  the  testament^  or  at  his  deaths  as  circumstances ^  to 
be  collected  from  his  xuillf  may  justify  ;  and  not  of  those 
who  are  in  ventre  sa  mcre,^^    He  therefore  decreed  that 
certain  ^'  commissioners  do  divide  the  slaves  and  ether 
personal  estate^  late  of  ^ohn  Armistead^  deceased,  (after 
2 
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the  payment  of  his  debts,)  at»d  the  land^  whereof  he  died    ^^J"jU"'^ 

seised  and  possessed,  into  nine  equal  parts,  and  allot  and 

assign  to  the  plaintiffs,  in  right  of  the  plaintiff,  Eleanory 

one  of  those  parts,  for  her  share  of  the  said  estate ;  and 

that  the  defendants  do  respectively  make  up  an  account 

of  the  rents  and  profits  of  the  said  real  estate,  from  the 

periods  they  severally  came  into  the  possession  thereof/' 

From  which  decree  the  defendants,   on   iheiTr   motion, 

were  allowed  an  appeal.(^)  r^^^ft:.^!!- 

p.  S7S.  cli. 
2vi3,  sect.  I. 

Botta^for  the  appellants^  contended  that  the  plaintiff, 
E^eanor^  was  not  disinherited^  or  pretermitted,  but  actual  y 
provided  for  by  the  will,  under  the  word  *"  ch'  dren,'^ 
which  comprehended  a  child  in  ventre  sa  were  ;  in  sup- 
port of  which  position,  he  cited  AliHer  v.  Turner,  1  Ve- 
-zey^  sen^r.  86.,  Doe  v.  Carke,  2  //.  HI.  399.,  and  Doc 
V.  Lancashire^  5  T»  R.  61.  From  these  cases  it  appears 
that  such  a  child  is,  in  generaK  considered  as  born  for 
alt  purposes  which  are  for  his  benejit.  It  may  be  said, 
that,  in  the  case  now  before  the  Court,  it  is  more  bene- 
ficial for  the  infant  to  claim  under  the  statute  than  un- 
der the  will :  but  the  question  m  concerning  the  fair  in- 
tention of  the  testator.  The  right  under  the  will  cannot 
■  be  altered,  but  the  rule  of  construction  must  be  the  same 
as  if  the  statute  had  not  passed. 

There  is  a  class  of  cases  where  the  devise  is  not  to  the 
children  of  the  testator^  but  of  some  other  person,  in 
which  it  has  been  decided,  that  not  only  posthumous  chil- 
dren, but  all  born  after  the  making  of  the  wily  have  been 
excluded.  There  are  other  cases  conflicting  with  these. 
But  there  is  no  case  establishing  such  a  rule,  where  the 
devise  is  to  the  childrefl  of  the  testator*  His  reason  for 
devbiogtohis  iroMerV  children,  may  be  particular  affec- 
tion for  those  living  at  the  time  of  making  the  will ;  but 
it  wotild  be  unnatural  and  preposterous  to  make  a  dis- 
tinction between  a  posthumous  child  of  his  own  and  his 
other  cbilflren.  Besides,  if  a  devise  to  a  brother's  chil- 
c}|rei»  were  to  be  construed  as  extending  to  all  after-born 
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OcTOBBa,  children,  the  distribution  might  be  delayed  for  mahy 

v^-v-^     years  :  but,  in  the  case  of  a  posthumous  child  of  the  tes- 

Annistead    tator,  it  can  be  only  for  nine  months. 

ikDgcrfieW.  I  anticipate  the  only  argument  on  the  other  side ;  that 
"""^  this  testator  might  not  contemplate  his  having  a  posthu- 
mous child.  But  this  is  not  to  be  presumed,  and  the 
contrary,  indeed,  must  be  inferred  in  this  c^sc  ;  Mrs. 
Armistead  having  gone  three  months  with  child  when  he 
went  to  Philadelphia.  The  assertion,  in  her  answer, 
being  contrary  to  the  nature  of  things,  is  not  to  be  regard- 
ed ;  especially,  when  pointedly  contradicted  by  the  an- 
swer of  John  B.  Armistead. 

2.  I  contend  that  the  testator  intended  his  personal 
estate  on'y,  and  not  his  lands,  or  any  part  thereof,  for  his 
daughters.  Frances  and  Mary  were  excluded  from  par- 
ticipating in  the  landi ;  and,  surely,  the  posthumous 
daughter  ought  not  to  be  preferred  to  them.  The  act  of 
Assembly  is  founded  on  the  presumption  that  the  tesu- 
tor  would  revoie  so  much  of  the  will  as  pretermits  his 
posthumous  child.  It  ought,  therefore,  to  be  applied  to 
revoke  it,  only  so  far  as^  would  have  revoked  it. 

3.  The  purchasers  of  *  e  kgal  title  to  the  lands  ought 
not  to  be  disturbed  by  the  decree. 

4.  The  Chancellor  has  erred  in  giving  Mrs.  Danger^ 
Jield ont  nintii,  without  directing  that  each   devisee  and 

legatee  shall  contribute  proportionally  to  make  up  her 
portion. 

Williams^  and  Wickham^  for  the  appellees.  The  ques- 
tion turns  on  the  intention  of  the  testator.  If  he  did 
not  intend  to  provide  for  the  posthumous  child,  this 
court  cannot  make  a  will  for  him.  The  court,  in  constru- 
ing a  will,  is  not  to  regard  the  obligations  of  natural  af- 
fection, or  what  will  the  testator  ought  to  have  made,  but 
otkly  what  children  he  had  actually  in  contemplation 
when  he  made  it.  This  will,  especially,  was  made  in 
prospect  of  speedy  death;  not  to  provide  for  future  oc^ 
currences  which  might  take  place  in  his  life^time.  Front 
the  will  itself,  it  may  be  inferred,  that  he  intended  to  oro- 

igi.  ize     y  ^ 
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vide  only  for  chUdren  then  in  esse.    A  distinctioQ  is  made    Of  tobib, 
between  sons  and  daughters.     If,  then,  he  meant  to  pro-     v^^^-sji^ 
vide  for  a  posthumous  child,  would  he  not  have  adhered     Armituwl 
to  his  rule,  and  kept  up  his  distinction  ?  He  would  have    DwagerBeW. 
said,  that,  if  a  son^  it  should  share  with  the  sons;  if  a  ^ 

daughter^  with  the  daughters.  This  circumstance  dis- 
tinguishes this  will  from  all  the  cases,  and  shows  he  meant 
by  "  children^'  generally,  only  the  children  then  living  ; 
so  that,  even  if  other  children  had  been  afterwards  born 
in  his  life  time,  they  would  not  have  been  provided  for, 
without  a  new  will. 

But,  according  to  the  authorities,  where  the  devise  is 
to  **  children*^  generally^  without  using  words,  de  futurOy 
such  as   '*  to  fill  the  children  who  shall  be  living  at  hu 
deathy"*  the   will  is  to  be.  understood   as  speaking  at  the 
time  when  it  was  made,  and  none   bom  afterward  are  to 
be  let  in. (a)     It  is  laid  down  in  2  Stra.  1093.  Andrews     (a)  4  B%e. 
v.  Fulham^  that  a  devise,  ^rr  verba  defuturo,  to  an  infant  in^  Dyer,  m, 
en  ventre  sa  tnere^  will  take  effect;  and  in  Powell  on  De*  u^'i^ferf*^* 
vises,  p.  332.  that,  "  where  any  express  words  are  used,  p^jyjf^t^ 
,  or  facts  adverted  to  by  a  testator  exercising  his  bounty  ^^ez.**. 
toward  such  infant,  from  whence  an  implication  or  in- 
ference can  be  drawn,  that  he   was  aware  the  devisee 
could  not  take   immediately,'*  the  devise  will  be  good. 
But,  without  such  words,  or  facts,  it  would  seem  that  an 
infant  en  ventre  sa  mere  could  not  take  by  devise.     The 
cases  referred  to  by  Mr.  Botts  do  not  contradict  this  po- 
sition.    Miller  V.  Turner^  1  Vczey^  sen.  86.  is  a  case  of 
a  marriage  settlement;  in  construing  which,  children  are 
considered  as  purchasers ;  and  children  to  be  bom  after 
the  settlement  are  always  in  contemplation  of  the  parties. 
la  Doev.  Clarke  2  H.  B  .  399.  verba de  futuro  were  used; 
•  the  devise  being,  ^'to  such  child,  or  children,  of  B.  ets 
I  shall  be  living  at  the  time  of  his  death.^'*    The  posthumous 
child  of  B.  was  considered  as  living  for  the  purpose  of 
receiving  the  benefit  of  this  devise.     But  that  case  is  not 
like  this,  zn^Doev.  Lancashire's  T.  ^.  61    is  yet  more 
dissimitax;  the  only  point  decided>  being  that  a  subse- 
Vok.  lU.  ^  n  \ 
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OcTOBBK,    quent  marriage  and  birth  of  a  posthumous  child  amount 
v^^jy-^     to  an  implied  revocation  of  a  will  of  lands. 
Armistead         jjj  jj^jg  case,  if  the  testator  had  intended  to  provide  for 
Dangerfield.    the  posthumous  child,  he  would  have  done  it  in  verba  de 
"""''~**^  futuro.     But  he  failed  to  provide  for  it,  because   he  was 
not  informed  of  his  wife's  pregnancy ;   or,  perhaps,  be- 
cause he  knew  that  the  law  provided  for  it.     According 
to  the  case  of  Smith  and  wife  v.  Chapman^  1  //.  and  /)/• 
240*  every  man  making  a  will  must  be  supposed  to  be  in- 
fluenced by  the  existing  laws. 

2.  Mr.  Dolfs  second  point  cannot  be  supported,  if  he 
fails  in  his  first.  We  insist  that  the  posthumous  child  is 
9\to^tlhe,Y  pretermitted  by  the  wilU  If  so,  she  must  take 
under  the  act  of  Assemby^  and  not  under  the  will;. and 
therefore  must  take  a  share  of  the  real  as  well  as  the 
personal  estate. 

3.  We  are  not  going,  in  this  case,  against  purchasers 
without  notice.  I'hey  were  bound  to  tuke  notice  of  the 
plainttff"*s  legal  title  ;  for  they  bought  iif  devisees;  and, 
at  their  peril,  were  to  see  that  the  devise  was  sufficient  in 
law  to  enable  the  vendors  to  sell.     But,  as  to /e^a/ rights, 

(«)  Wilcox  y.  want  of  notice  does  not  protect  a  purchaser  (d) 
WaUfh  ii*  ^'  ^^^  chancellor's  decree  is  to  be  understood  with  re- 

ference to  the  act  of  assembly ;  so  as  to  be  carried  into 
effect  conformably  to  it.  There  is,  therefore,  no  error  in 
that  part  which  gives  the  plaintiff  one  ninth  part  of  the 
real  and  personal  estate. 

Botts,  in  reply.  The  construction  contended  for  by  the 
gentlemen  amounts  to  this,  that  when  a  testator  pro- 
vides, expressly,  for  his  children^  w'thout  restriction^  he 
does  not  mean  to  provide  for  all  his  children !  They  would 
even  make  the  legislature  guilty  of  the  absurdity  of  mak- 
ing a  law  to  provide  for  posthumous  children,  leaving  all 
the  children  bom  after  the  making  of  the  will,  except 
posthumous  children  unprovided  for;  since  Mr  Wtckham 
contends,  that  children  bom,  after  the  making  of  the  will, 
in  the  lifetime  of  the  testator,  cannot  take  under  a  devise 
to  children  generally!  He  was  righ||i^afne^y$0(5^jaking 
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this  Ground  ;   for  there  can  be  no  distinction  between  a    OcroBEm* 

1811. 

posthumous  child,  and  such  children  as  are  born  after  the      s«^-v-^ 
making  of  the  will.  Armistead 

The  authorities  cited  in  4  Bac.  341,  do  not  even  touch  l>«ngcrficU. 
the  subject.  There  in  nothing  concerning  it  in  Dyer^  — — . 
171*  and  Co.  L\tU  1X2.  b.  Preccd.  Chan.  ^77.  {Northey  v. 
Burbage^  applies  to  real  estate  only.  In  I  P.  lVms»  340, 
(^Northry  v.  Strange.)  the  devise  was  not  to  children^ 
•imply,  but  also  to  grandchildren;  giving  each  grand- 
child an  equal  share  with  the  children,  per  capita^  and 
not  per  stirpes:  that  was,  therefore,  a  compound  case,  not 
resembling  ths.  And  in  2  Fern.  105.  (Garbland  v. 
3/ayotj)  cited  in  the  same  page  of  Bacon^  it  was  deter- 
mined, when  A*  devised  20/.  a  piece  to  all  the  children  of 
his  sister,  that  a  child  born  after  the  making  the  will,  and  « 

before  the  death  of  the  testator,  should  take ;   the  word 
**  children^'^  comprehending  all. 

The  plain  question  is,  whether  Mrs.  Dangerfield 
was  provided  for  by  the  will  at  all.  If  she  took  antf 
thing  under  the  wM^  she  can  take  nothing  under  the 
statute. 

November  12th,.  1812.  Judge  Roane  pronounced  the 
following  opinion  of  the  court. 

^  The  court  is  of  opinion  that  there  is  no  error  in  so 
much  of  the  decree,  rendered  in  this  case,  as  considers 
the  female  appellee  to  have  been  a  pretermitted  child  of 
the  testator,  yohn  Armistead^  according  to  the  true  con- 
atmctton  of  the  act  in  such  case  made  and  provided  ;  nor 
in  so  much  thereof  as  decrees  to  the  appellee,  ^ohn  Dan* 
gerjield^  in  right  of  his  wife,  one  ninth  part  of  the  real  and 
personaF  estate  (after  the  payment  of  his  debts)  of  which 
the  said  testator  died  seised  and  possessed,  together  with  * 
the  rents  and  profits  of  the  said  real  estate ;  but  that  the 
same  is  erroneous  in  not  having  provided  that  the  said 
portion,  or  ninth  part,  should  be  raised  by  a  proportion* 
able  contribution  by  the  devisees  and  legatees  in  the  said   ^ 
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October,   testator's  will  mentioned,  and  those  cJaiming  under  them^ 

s^,s^^      as,  in,  and  by,  the  said  act,  is  further  provided  and  re* 

Armiftead     quired;  and,  also  in  this,  that  no  provision  is  made,  in 

thngei^eld.    and  by  the  said  decree,  in  favour  of  the  appi^llees,  for 

the  hires  of  negroes^  and  interest  an  J  profits  of  the  per^ 

sonai  estate,  which  may  eventually  be  found  due  to  them 

under  the  principle  of  this  decree.     The  said  decree  is 

therefore  reversed,  but  without  costSj  the  appellees  being 

the  party  substantially  prevailing,*  and  remanded  to  the 

Court  of  Chancery,  be  reformed,  and  finally  proceeded 

in,  pursuant  to  the  principles  of  this  decree.^' 

*  Kote.  See  Mentz  y*  Hendlty^  9H,&M  318. 
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.Sheppard's  Executor  against  Starke  and  Wife.  rrd*iy 

JVVv.  iUm 
JOHN  STARKE  and  Elizabeth  his  wife,  filed  their  ,.    a.  deoree 
bill,  in  the  Superior  Court  of  Chancery  for  the  Richmond  jn^in  iJtple"^ 
District,  against  Philip  Sheppard^  executor  of  Joseph  f.^p,{;^J^  ^^^ 

served   to  the 
rtiesy  or  either  of  them,  to  resort  to  the  Court  for  its  further  interpntitiony  if  it  &houid  be 
^oand  Bece«s«7,"  may  be  anieTtded,  mi  moixon,  m  a  aunnnary  %sij,  or  by  bill  of  revievh 

9.  If  it  appear,  oo  the  face  of  the  reo(»rtf,  that  proper  parties  lo  the  suit  a^e  wanting,  the 
deeree  will  he  revei'aed,  uaUaa  the  objeciioa  waa  axprctsljf  relinquUhed  in  the  Court 
below. 


Z 


3. 
of  each 


Bee  Hooper  and  wife  ▼  RoytUr^  1  Munford,  U9.  pL  8. 

All  the  residuary  legatees  or  distributees,  togetlier  with  the  executors  or  administrators 

ich  as  have  died  since  the  testator  cfr  intestate,  "ought  to  be  parties  to  a  suit  for  division  of 

Si  fesiihmnu     See  S.  P    fCichartiMnt   fxeciUor  v    Muut,  *  Mun/ord,  148.    See  ^sf , 
JSranch'a  adminittratHx  ?  Booker' t  udministrator. 

4.  The  Court  cannot  decree  a  distribution,  in  favour  of  persons  not  parties  to  the  aante. 

5.  Under  the  prayer  for  general  relief,  the  plaintiff  in  equity  cannot  recover  a  claim  dia* 
Unci  from  that  demanded,  V  put  in  issue,  by  his  bill.    £(ee  the  Kote  t6  1  Mutt  for  d,  5d4. 

fL  A  deeree,  against  an  exeeutoi*  or  administrator,  for  a  balance  doe  on  hit  admluistratSon  ' 
Accocint  ought  not  to  be,  *<  that  he  pay  tlie  same  out  of  the  estate  in  his  hands  to  be  admin- 
istered ;'*  but  as  hU  omn  proper  debt-    See  ^foore^a  executrix  ?.  F6r^ru9on,  S  Mv^ford^ 
4il.  and  BoTT  ▼,  Jiarr'a  admhmtrator,  -i  M  U  M.  i%.  S,  P. 

7.  In  thi$  oaae,  a  commission  cX  five  per  cent  on  the  moneys  received  by  the  eicootar, 
was  allowetd  him,  in  lieu  of  all  experuet ;  such  commission  to  >ie  deducted  from  the  balance 
due  the  estate  at  the  end  of  each  year.    See  Fitzgerald  v.  Jonea,  1  Mimfird,  150.  pi.  3. 

t.  When in/eretr  is  charged,  against  aa'exeontor  or  administrator,  (in  settlhtg  his  adminis« 
tration  account,)  on  baUmces  due  at  the  end  of  each  vear  it  ought  not  to  be  carried  to  the 
accounts  of  the  succeeding  years  so  as  to  convert  it  into  principal  and  make  it  bear  interest ; 
nor  to  be  deducted  from  the  payments  made  in  such  sueceediiig  years.  See  -S.  P.  GranbeT' 
rya  executor  v   Granberry,  1  fVash.  ^iy, 

9.  An  executor  ought  not  to  be  compelled  to  make  distiibution  of  a  residuum^  mtil  bond 
and  aeenrity  be  gjven  by  the  distributees,  as  required  by  tlie  act  of  Assembly  in  the  case  of 
an  adminiatrator  See  Rev.  Code,  vol.  I.  p.  166.  sec  51.  and  Stovall  a  Executor  v.  Hood* 
tan  aitd  -mfef  8  Munford,  306. 

10.  An  acknowledgment  by  a  feme  covert  is  not  sufficient  to  establish  an  aeeovat  against 
bar  husband,  though  it  be  for  artieles  fomisbed  her  before  the  marru^e* 

11.  In  a  division  of  aiavea  among  legatees,  if  those  allotted  to  some  of  them  be  valned  at 
more,  and  to  others  at  leaa,  than  theii*  respective  shares  *,  and  the  Com nussioners  making  the 
dtviiioa  direct,  that  each  person  whose  allotment  is  too  large  shall  i>ay  a  aurfdua,  mithont. 
deaigncUing  to  whom  /  it  seema,  that  such  payments  ai-e  to  be  made  to  the  executor,  and  by 
Jiim  to  the  other  legatees,  so  as  to  make  the  division  equal ;  and  he  is  accounts blei/A^  deliver, 
ihe  aiavea  allotted  to  any  legatee^  without  roeeiviug  the  surplus  payable /rem  him  oi;  he^.* 

•  Ab/e  hy  the  Reporter,  In  such  eaae^  if  the  Comknisaoners  were  to  deaignate  ih%  legatees 
whose  allounents  are  deficient,  as  the  persons  to  whom  the  payments  are  to  be  made  hy  those 
i^Dsponsilile  for  anrplua  sums  ;  would  it  stilt  be  the  duty  <^  the  executor  to  withhol '  the 
^ATesy  mitn  payment  of  the  money  ?  or  irotild  the  legatees  be  oompelled  to  look  to  eack 
otkwforsatii&etiQnl  ittd  if  toy  of  then  should  make  away  with  the  property  and  prove 
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OcTOBBR,    Sheppard^  deceased,  for  settlemem  of  his  adminlstratioQ 
isit.  .      , 

account,  and  division  of  a  residuum  of  the  estate  of  bts 

testator,  among  his  brothers  and  sisters;  their  names  {as 

set  forth  ifi  the  bill)  being  Elizabeth^  the  plaintiflF.  Philip^ 

the  defendant,  PoUy^  the  wife  of  Austin  Morris^  Susanna^ 

the   wife  of  Edmund  jfameSy  Lucy^  the   wife  of  Austin 

Leake^  Mosby  Sheppard^  John  Sheppard^  an  infant,  and 

Anne  Sheppard^  an  infant  ;  amounting  to  eight  ;  William 

Sheppard  (the  nin/A)   having   died  since    the  death  of 

the  testator,  intestate,  and  without  issue. 

The  defendant,  by  his  answer,  made  no  objection  to 
the  plaintiffs*  having  failed  to  make  the  other  brothers 
and  sisters  parties  to  the  suit,  but  declared  himself  ready 
to  render  an  account  of  his  administration  ;  holding 
himself  at  liberty  to  charge  the  plaintiffs  with  a  negro 
of  the  value  of  25/.,  with  certain  articles  furnished  for 
the  said  Elizabeth  before  her  marriage ;  and  with  100 
dollars  received,  (as  he  alleged,)  by  the  plaintiff  John^ 
as  his  proportion  of  the  houses  and  lots  belonging  to  the 
estate. 

The  Court  referred  the  accounts  between  the  parties 
to  Commissioners,  who  reported  a  balance  of  803/.  ^s. 
10d.y  in  favour  of  the  estate,  after  giving  the  executor 
credit  for  sundry  expenses,  in  the  course  of  administra* 
tion,  amounting  to  37/.  14*.  for  which  no  vouchers  were 
produced,  and  as  to  which  the  Commissioners  expressed 
doubts,  being  of  opinion  that  commissions  ought  to  be 
allowed  on  all  moneys  received  by  the  executor.  The 
Court,  on  the  25th  of  May,  1804,  confirmed  the  report^ 
(except  as  to  the  said  sum  of  37/.  14«.)  and  allowed  the 
defendant  commissions  in  lieu  thereof;  but,  inadvertent- 


imolvtfitt,  wliat  vonld  be  the  remedy  ?  It  teerm  to  me,  that,  in  all  tuoh  oases,  tlie  slarea 
ought  not  to  be  delivered  to  any  legatee,  from  whom  a  surptai  is  due,  antil  it  be  paid,  or 
iffeured,  to  the  aatisfaction  ot'  the  legatee  or  legatees,  to  whom  the  same  is  payable ;  unless 
tneh  legatee  or  legatees,  attent  to  sooh  deliverv  without  secuiity.  Dut  if  the  CommtBton- 
«r«  tkemtebtet  deliver  the  skves  aoeording  to  their  allotment,  without  reijuiring  the  money, 
or  security,  and  without  the  assent  of  the  legatees  to  whom  the  surplus  sums  are  payable, 
I  eoneeife  the  executor  would  not  be  responiibla.  But  the  remedy  for  the  injured  legatees 
would  be  by  exeepting  to  the  repott  of  the  Commissioners,  and  preventing  a  confirmation  of 
the  diviflioa  oiade  by  tliem ;  or  by  moving  the  Codrt  to  compel  the  other  legateos  to  pay 
lk»  money,  or  to  give  iccurity^  u  might  seem  e^oiudile. 
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ly,  did  not  deduct  the  said  commissions  from  the  above-    Ogtobbk, 

1811. 

mentioned  balance  $   the  decree  being,  **  that  the  said     v^-v^ 
executor  distribute  the   839/,  2*.  lOd.  appearing  to  be    Sheppard'i 
now  due  from  him « to  balance  the  account  reported  by  ▼• 

the  Commissioners,  among  the  testator  s  brethren  and       Wife, 
sisters,  upon  their  givitig^  security  against  future  demands  — — 
of  creditors  ;  and  liberty  was  reserved  to  the  parties,  or 
cither  of  them,  to  resort  to  the  Court  for  its  further  in- 
terposition, if  it  should  be  found  necessary.** 

To  this  decree  the  defendant  exhibited  a  bill  of  review,' 
on  three  grounds,  viz.  Ist.  That,  before  distribution, 
his  commissions,  at  five  per  cent.,  ought  to  be  deducted 
from  the  balance  of  830/.  2*.  lOd. ;  2dly.  That  the  de- 
cree  had  not  stated,  precisely,  hoiv  the  distribution  was 
to  be  made  ;  or,  in  other  words,  into  how  many  parts 
the  balance  should  be  divided  ,  that  the  testator  had 
nine  brothers  and  sisters,  and  the  part  of  William^  (who 
died  intestate,  and  without  wife  or  child,)  having  de- 
volved on  his  father,  Benjamin  Sheppardy  who  survived 
him,  the  distribution  should,  therefor«r,  be  into ni'/z^ parts; 
3dly«  That,  against  the  ninth  part,  to  which  Starke  and 
Wife  were  entitled,  the  executor  should  have  had  credit 
for  S7L  7s.  1  Id.  nXtU  interest ;  being  the  amount  of  his  ac-  ' 
count  for  articles  furnished  the  said  Elizabeth  before  her 
marriage.  In  this  biU  of  review,  (which  was  received. 
by  the  Chancellor,  July  12th,  1804,)  nothing  is  said  of 
the  negro,  valued  at  25/.  and  the  100  dollars  claimed  in 
the  answer  to  the  original  bill.  With  respect  to  the 
latter,  there  was  no  evidence  in  the  record ;  no  account 
having  been  taken,  by  the  Commissioners,  relative  to  the 
houses  and  lots  devised  by  the  testator,  except  as  to  the 
rents  thereof;  and  no  division  of  such  houses  and  lots 
appearing  to  have  been  made.  In  obedience  to  an  order 
of  the  high  Court  of  Chancery,  (a  copy  of  which,  with* 
out  a  datCy  was  in  the  transcript  of  the  record,)  the  slaves 
thereof  the  testator  died  possessed,  were  divided  in|o 
€ight  parts  ;  in  which  division,  a  negro  boy,  at  the  price 
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Ogtobbr,    of  %5l.  was  allotted  to  Elizabeth  Shefipard^  and  she  wa^ 
K^^>^^      to  receive  the  sum  of  19/,  1(X».  to  make  up  her  share. 
B*l^lTutor*        ^  answer  to  the  bill  of  review,  StarAe  and  wfe  did 

^     ▼•  not  admit  that  the  executor  had  really  incurred  the  ex- 

SU>ke  and  .  ,  .;,,,,., 

wa^.        penses  amounting  to  3.7/.  14^.;  and  alleged  that.ms  de- 
"  mand  of  commissions^  if  allowed,  would  be  far  short  of 

the  interest  on  the  large  balance  in  his  hands,  m  hich  in- 
terest ought  to  have  beep  decreed  against  him.  They 
'admitted  that  the  testator  left  nine  brothers  and  sisters, 
but  alleged  that  William  Sheppard*s  share  was  to  be 
equally  divided  among  the  eight  survivors ;  because 
their  father,  Benjamm^  who  inherited  that  share,  was 
since  dead,  and  had,  by  his  la$t  will,  directed  the  resi- 
due of  bis  estate,  ;in  which  his  right  to  the  said  share 
"was  included,)  to  be  so  divided.  They  did  not  admit 
the  account  exhibited  by  the  executor,  for  57L  7s.  lid* 
as  ^foresaid,  to  be  just;  except  17U  II*.  iox  wedding 
clothes  ;  part  of  the  remaining  charges  in  the  said  account 
being  dated  at  a  time  when  the  said  E  izabeth  was  about 
12  or  13  years  of  age,  and  while  her  father  was  living; 
and  the  whole  of  them  before  she  attained  the  age  of 
17  f  alleging,  that  she  had  a  guardian  alter  the  death 
of  her  father,  who  left  her  property  for  her  maintenance  ; 
^  thftt  she  lived  with  her  mother,  with  whom  Philip  Shep- 

pard^  the  executor,  also  lived,  &c. 

A  general  replication  was  filed,  and  Commissioners  to 
take  depositions  were  awarded,  in  October,  1801.  In 
October f  1 805,  on  the  motion  of  Starke  and  Wj'e^  the 
C^ort  directed  on^  of  its  Commissioners  to  examine^ 
state,  and  settle,  and  to  the  Court  report,  all  accounts 
between  the  parties.  In  obedience  to  this  order,  the 
Commissioner,  being  prevented,  by  the  executor's  re- 
fuaiDg  to  produce  his  vouchers,  from  going  into  the  ad- 
ministration account  de  novo^  contented  himself  with  re- 
forming the  same,  by  giving  the  executor  credit  for  com- 
miaaioiis,  (a^  a  compensation  for  his  trouble  and  expense,) 
to  themsottnt  of  173U  13*« ;  (not  allow4ng  the  S7l.  Us.) 
by  making  a  just  debit  to  the  estate  for  money  paid  In 
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satiafactioii  of  a  legacy  to  the  widow  ;  and  by  charging    Ogtobu^ 
tAc  executor  with  interest  on  the  balances  which  annually      s^^v^ 
remained  in  his  himds,  *'  not  from  the  respective  dates    ^eXJJU]^^' 
at  which  he  received  the  moneys  of  the  estate,  but  from    g^[;      . 
dates  at  which  he  closed  his  annual  accounts  ;  whereby        Wife. 
he  had  the  use  of  considerable  sums,  during  the  greater   "■■■■■■*-""^ 
part  of  each  year,  without  interest  i^  whereupon  it  ap* 
peared,  that  a  balance  of  910/.  \5e.  WcL  was  due  from 
the  executor  to  the  estate.    The  Commissioner  conceived 
it  unnecessary  to  divide  the  said  balance  into  nine  parts ; 
^  there  being  a  sufficiency  of  personal  estate  of  Benja* 
nun  Sheppardy  the  father,  to  discharge  his  debts;  the 
part  to  which  he  was  entitled  by  inheriunce  from  Wil^ 
Kam^  his  son,  being  therefore  not  wanting  to  pay  Aem ; 
and  the   widow  of  the  said  Benjamin  relinquishing  her 
claim.''     He  therefore  proceeded  to  state  the  claim  of 
Starke  and  w^fe^  as  entitled  to  one  eighth  part  in  her 
right,  and   to  another  eighth  by  an  assignment  or  order^ 
in  their  favour^  drawn  by  Edmund  Jamrs,  in  right  of 
his  wife  Susanna* 

In  stating  the  first  of  these  claims^  the  Commissioner 
gave  Philip  Sheppard  credit  l^  ir/«  1  i^.,  being  so  much 
of  the  account,  annexed  to  his  bill  of  review,  as  was  for  ' 

ivedding  clothes  furnished  by  him  to  Starke^s  wife  ;  and 
disallowed  the  rest  of  the  said  account  i  he  charged  Aim, 
as  executor y  with  the  sum  of  19/.  10#.,  to  make  up  her 
share  of  the  slaves  as  aforesaid ;  with  interest  on  that 
aom  from  the  Sd  of  November^  If 95  i  with  113/.  17 s.  as 
one  eighth  part  of  the  above-mentioned  910^.  I5s.  ltd.; 
and  with  interest  thereon  from  the  3d  of  April^  IBOl  ; 
malting  the  balance  due  to  Starie  and  Wife^  in  their  own 
right,  amount  to  147/.  10*.  2A,  on  the  3d  of  yanuary^ 
i  1S06;  bearing  interest  on  IIB/.  14t.  6<A  (part  thereof) 
from  that  day. 

In  stating  the  administration  account,  the  isUereH  du9 
upon  the  balances  of  the  respective  years,  was  carried  htta 
t%e  account  of  the  succeeding  years^  so  as  to  iaaxm^e  the 
Tofc-ia  » 
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Oct  OB  BR,    amount  of  the  subsequent  balances,  on  which  interest 

s^-v-w     was  charged.     And  payments  were  applied  to  the  dis* 

Sbeppftnl't    charsre  of  the  interest  in  the  first  p  ace.     A   balance  of 

Executor  o       ^  ^  i  r    y*.  j 

▼•  56/.  14*.  9d.  was  stated  as  due  on  account  of  Edmund 

Wife.        yaww'*  assignment ;  of  which  45/.  \7s,  carried  interest 
'        — —  from  the  3d  of  January^  1806- 

To  this  report  sundry  exceptions  were  filed,  but  over- 
ruled. And,  on  the  6th  of  September^  1807,  the  Chan- 
cellor decreed,  "  that  the  said  executor,  out  of  the  estate 
of  his  testator  in  his  hands  to  be  administered^  pay,  to  the 
^2\di  Starke  and  Wife,  204/.  4s.  11</.,  with  interest  on  164/. 
11*.  6rf.,  part  theret/f,  from  the  said  3d  day  of  January, 
1806,  and  costs;  wthout  directing  bond  and  security  to 
be  given  to  answer  future  claims  against  the  estate  :^^  to 
this  decree,  a  writ  of  supersedeas  was  awarded  by  a  Judge 
of  this  Court. 

IVtrtf  for  the  appellant^  (after  observing  that  none  of 
the  legatees,,  except  Elizabeth  Starke  and  Philip  Shep' 
pard^  were  parties  to  the  original  bill,  and  that  the  plain- 
tiffa  claimed,  in  that  hill,  only  Elizabethans  eighth  part, 
saying  nothing  of  the  assignment  by  Edmund  Jomes^  or 
of  their  right  to  William  Sheppard^s  share,)  proceeded  to 
rely  on  tiie  following  points  : 

I.  Proper  parties  to  the  suit  were  wanting. 
1.  The  other  claimants  on  the  residuary  fund  shouUl 
have  been  parties,  for  the  purpose  of  avoiiding  muUtpli- 
city  of  suits  ;  the  rule  being,  that,  although  the  claimaat 
of  a  pecuniary  legacy  may  sue  alone,  all  the  residuary 
legatees  must  be  parties  to  a  bill  for  a  share  of  the  resi^ 

ia)  Coop.  Eg.  duum*(a) 

Ch^  ca9e9t  *  2.  William  Sheppar^'s  personal  representative  should 
have  been  a  party.  >It  is  ti-ue  that  Phirtp  Skeppard  (the 
defendant)  was  his  administrator ;  but  he  was  not  sue4 
as  such  s  and  it  was  certainly  wrong  to  draw  out  of  his 
hands '^^om^*  dividend^  without  giving  him  an  oppor* 
^unitj?  to  wtabUsh  \n%  set-ojs^  (which,  according  to  hb 
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exceptions  to  the  Commissioner's  report,  appeared  con-    Octobkb, 

aiderable,)  against  the  estate  of  the  said  intestate.  ^^-v-^ 

3.  Austin   Morrisy  executor   of  Benjamin  Sheppard^     ^rtSIIJ^* 
who  was  heir  of  William^  is  also  a  proper  party.     In  his 
depo^it'on  filed  in  this  cause^  he  claims,  in  his  capacity  as 
executor,  the  balance  due  from  Philip  Sheppardy  as  ad* 
xninistrator  of  William* 

II.  The  decree  is  wrong  in  confirming  the  Commis- 
sioner's last  report. 

1.  The  dividend  of  Edmund  y am es  ought  not  to  have 
been  decreed,  upon  his  ass  gnmenU  The  executor  had  a 
right  to  demand  bond  and  security  from  Edmund  J ameSy 
to  answer  debts  accruing  thereafter.  Besides,  James 
was  himself  a  debtor  to  the  executor. 

2.  Mrs.  Starke  was  not  entitled  to  draw  her  own  di- 
vidend, without  paying  what  she  owed  on  account  of  the 
articles  furnished  her  before  her  marriage.  The  executor 
maintained  and  clothed  her  three  years  after  her  father's 
death.  She  lived  with  Ivmy  and,  in  consideration  of  the 
services  she  rendered  by  needlework,  he  charged  her 
nothing  for  food  and  raiment  generally,  but  only  for 
fnoney  advanced  for  substantial  and  necessary  purposes  ; 
such  as  cash  paid  for  inoculat'ony  to  a  midwife  for  at« 
tending  a  negro  woman,  &c.  I'he  deposition  of  Austin 
Morris  says,  she  admitted  {since  her  marriage)  the  ac- 
count to  hcjmt.  In  a  case  like  this,  her  acknowledg- 
ment (though  made  by  a  feme  covert)  ought  to  be  re- 
ceived as  evidence  ;  because  they  who  are  seeking  equity 
ought  to  do  equity. 

3.  Interest  is  not  properly  charged  on  the  balances 
from  the  end  of  each  year  ;  since  the  executor  was  con- 
tinually paying  current  claims,  as  appears  from  the  ac- 
count. 

4.  The  Commissioner  ought  to  have  opened  the  ad- 
ministration account  again  ;  the  order  being  only  to  settle 
the  accounts  between  the  parties. 


Munfordy  for  the  appellees.    The  objection,  for  want 
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OcTOBBR,   of  proper  parties^  ought  not  to  be  supported,  when  it  10 
made,  for  the  first  time,  in  the  appellate  Court,  and  it 


8^«PP»"**«  does  not  appear  that  additional  parties  are  requiste  to 

▼•  thtJ9istice  of  the  case.     Such  objection  might  have  been 

Wife.  made,  in  the  Court  below,  by  demurrer^{a)  or  by  plea.{V) 

rTTTTT"  But  this  was  not  done.    The  defendant  to  the  original 

185.  bill  consented  to  render  the  account  of  his  administra- 

te) /d  9S9i 

tion,  and  to  have  a  settlement  with  the  parties  now  be- 
fore the  Court ;  and  even  in  his  bill  of  review  he  made 
no  complaint  that  proper  parties  were  wanting.  The 
Chancellor's  decree  directed  a  division  among  aU  the 
legatees^  in  the  same  manner  as  if  they  had  been  parties ; 
evidently,  regarding  them  as  such;  probably,  because 
they  were  all  named  in  the  bill.  It  appears  probable,  too, 
that  they  considered  themselves  parties  to  this  suit; 
since  they  brought  no  other  for  satisfaction  of  their 
claims.  The  appellate  Court  ought,  therefore,  to  pre- 
sume that  the  executor  on  the  one  side,  and  the  several 
legatees  on  the  other,  were  content  to  abide  by  the  settle- 
ment of  the  administration  account,  intended  to  be  had, 
in  this  suit,  for  the  benefit  of  all  parties  interested.  The 
maxim  that  consent  takes  away  rrror^  emphatically 
applies  in  thi9  case.  Philip  Sheppard  had  every  oppor- 
tunity he  could  have  desired  of  establishing^  before  the 
Commissioner,  his  set-offs,  as  administrator  of  IftUiam 
Sheppard ;  but  he  exhibited  no  proof.  His  exceptions, 
on  that  ground,  were  therefore  properly  disallowed. 
The  claim  of  Austin  Morris^  as  exef  utor  of  Benjamhi 
Sheppard^  was  considered  by  the  Commissioner;  but, 
very  correctly,  he  was  of  opinion,  diat  the  money  ouglfl 
not  to  be  paid  over  to  him^  merely  for  the  purpose  of  his 
paying  it  back  to  the  legatees':  there  being  no  debts  <£ 
his  testator  to  which  it  riiould  be  applied ;  and  the  widow 
irelinquishing  her  claim.  Surely,  in  such  a  case,  there 
ican  be  no  reason  for  withholding  the  mon^  from  dit 
legatees  in  the  first  instance. 

'  2.  As  to  the  allowiinee  of  Mdmund  Jameses  asiigii* 
meQti  the  prayer>  for  gmeral  reU^^  at  &e  condisiMof 
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the  origioal  biO^  vas  sufficient  to  comprehend  tt»    If  not,    Octobib^ 
it  will,  nevertheless,  appear  in  the  record^  that  that  claim     wviw 
was  demanded  and  recovered  by  Sialic  ;  and  this  will    Sheppard^ 

Exeoator 
be  a  bar  to  any  future  suit  for  the  same  thing,  by  James  ▼• 

himself,  or  his  assignee.      A  Court  of  Equity  ought  to       wife. 

regard  the  substantial  merits  of  thc^  case,  and  not  to  aa»  ""^ 

crifice  justice  to  formal  and  captious  ot^ections.  There 
could  be  no  reason  for  requirmg  bond  and  security  to 
be  given  by  Edmund  James^  or  the  other  legatees  i  be- 
cause the  executor  did  not  require  it  in  his  answer  to 
the  original  bilL  He  might,  therefore,  be  considered  as 
waiving  such  demand* 

The  set-off  claimed  by  him,  on  account  of  a  bond 
given  by  James^  for  property  purchased  at  the  sale  of 
the  estate,  u  allowed  by  the  Commissioner  in  i-.is  report ; 
after  deducting  which,  the  balance  of  56/.  149.  9^.  ap- 
pears to  be  due ;  so  that  Mr.  Wirt  is  mistaken  in  saying 
duit  James  was  a  debtor  to  the  executor. 

The  claim  of  the  executor,  for  articles  furnished  Mrs. 
Starke  before  her  marriage,  was  rejected  by  the  Commis- 
sioner for  very  good  reasons  set  forth  in  the  report. 
Mr.  Wirt  is  mistaken  in  supposing  that  she  lived  in  his 
house.  The  fact,  as  stated,  is,  that  she  lived  with  her 
mother;  and  the  advances  made  were  such  as  an  affec* 
tionate  brother  would  naturally  make,  as  presents^  to  his 
mfrr,  who  was  then  a  young  girL  The  wedding  clothes 
were  allowed  on  the  ground  of  the  admission  of  her 
kusband ;  but  evidence  of  her  acknowledgment  when  a 
fnne  covert^  that  the  account  was  just,  could  no  more 
kind  Aim,  than  her  assumption  would. 

3.  The  mpde  of  charging  interest,  in  the  administra- 
tion account,  on  the  balances  due  at  the  end  of  each  year, 
vras,  in  this  case,  highly  Ja^ourdble  to  the  executor  i 
mnce  it  appears,  that  *^  he  had  the  use  of  considerable 
auma,  during  the  greater  part  of  each  year,  without  in- 
terest 1''  and,  if  it  was  not  strictly  correa  to  carry  the 
iattrestf  dua  upon  each  balance,  into  the  accounu  of  the 
iMoing  iftisg^  \X  will  be  louiidt  on  calculaiiooi  thft  thia 
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October,    error  of  the  Comnaissloner.  fif  it  was  one,)  makes  so 

1811.  '    \  -  '/.  '^ 

v^^.^^      sHg^t  a  diiFcrence  ia  the  amount  due,  that  it  ought  not  lo 

^Execuiw*    ^^  regarded  as  sufficiently  important  to  shake  a  decree, 

T-      .    by  which  a  controvcrs3\  so  tedious  and  troublesome,  will 

Starke  airf     /  ,     .  "^  ' 

Wife  be  settled. 
"  "  "■—  4,  The  executor,  having  filed  a  bill  of  review  to  set 
aside  the  original  adjustment  of  his  account,  in  some 
respects,  in  which  he  considered  it  injurious  to  himself, 
was  bound,  by  the  principle,  that  he  who  seeks  equity 
mufft  do  equity^  to  permit  such  alttrat'^ons  as  were  neces- 
sary* to  do  justice  to  the  other  party.  The  Commission- 
er  therefore  rightly  understood  the  the  order  as  aU' 
thorizhig  him  to  go  into  the  VLCcounts^  generally  ;  as  well 
between  the  executor  and  the  estate  of  his  testator,  as 
between  him  and  Starke  and  Wife*  But,  in  fact,  the  ob- 
fitinacy  of  the  executor,  in  refusing  to  produce  his  vouch- 
ers, prevented  the  order  from  being  carried  fully  into 
effect.  The  account  was  not  opened  de  novo^  but  only 
reformed  in  some  particulars. 

It  may  be  said,  however,  (as  the  executor,  in  his  ex- 
ceptions, contends,)  that  he.should  not  have  been  charged 
with  the  sum  of  19/.  IO5.,  to  make  up  Mrs.  Starke*s 
share  of  the  sUves  j  part  only  of  which  share  she  re- 
ceived. He  insists,  that  he  was  not  responsible  for  the 
surpluses,  payable  from  certain  distribute^:s  who  received 
-  too.muchy  to  others  who  received  too  little*  But  this  caiv- 
not  be  right.  It  was  his  duty,  as  executor^  to"  make  t'  e 
division  equally^  and,  therefore,  not  to  deliver  to  any  one 
a  negro  valued  at  more  than  his  share,  until  such  legatee 
should  have  paid  the  surplus,  either  to,  or  for  the  benefit 
of,  the  legatee,  or  legatees,  to  whom  the  same  was  pay** 
able.  The  object  of  the  application  to  the  Court  of 
Chancery,  for  a  division,  was  to  settle  the  controversy, 
and  not  to  give  birth  to  a  multiplicity  of  other  suits^ 
which  might  be  necessary,  if  the  legatees  were  to  have 
recourse  against  each  ^other  for  pans  of  their  respective 
shares ;  especially,  in  this  case,  in  which  the  Commis^ 
MQn«r»  did  not  designate  s^ny  particular  person,^  jpi;rr 
2 
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sons,  to  whom  the  kgateeSf  who  received   too  much,  Octobbr,  ' 

were,  respectively,  to  make  payment.     Of  course,  it  was  v^^^^,.^^ 

intended  by  them,  that  payment  of  the  several  surplus  ^^^^J^[^p' 

sums  should  be  made  to  the  executor^  and  by  him  to  the  ^     v. 

.  Starke  and 

legatees  respectively  entitled  to  satisfaction  for  deficien-         Wife. 
cics.     Of  this,  in  his  answer  to  the  original  bill,  he  seems   ' 
sensible ;  for  he    holds  himsetf  at  liberty  to  charge  the 
complainants  with  the  negro  they  received ;   from  which 
it  is  evident  that  he  considered  them  as  having  received 
that  negro  of  himself, 

Hay^  in  ref)ly.     Objections  for  want  of  parties  may  be 
made  in  the  appellate  Court,  though  not  suggested  in  the 
Court  below,  a)     Mr.  Munford  says,  that  a  defendant  {a)  Ricfiard- 
may  waive  this  objection.     I  admit  he  may,  it  he  please  ;  tor  v    Hunt, 
but  the   question   is,   whether  ShepparcTs   executor  has  143. 
-waived  it,  or  not.     There  is  nothing  in  this  record  show- 
ing that  he  has.      The  decree,  therefore,  must  be  re- 
versed for  the  want  of  proper  parties. 

But  the  Court  may  examine  the  record  to  settle  other 
points. 

The  plaintiff  must  recover,  acccrdi?ij  to  the  al'eSations 
in  his  bUL{b)  Here,  the  plaintiffs  recover  tl\e  share  of  (A)  Coop.  Eg-. 
Edmund yames^  and  part  of  the  share  of  WiUiam  Shep-  ^  reg^iii^ 
pard ;  neither  of  which  is  mentioned  in  their  bill. 
Their  claim,  as  to  Wiitiam^f  share,  is  not  against  the 
executor  of  Joseph  Sheppard^  but  of  Benjamin^  who  was 
heir  of  William.  Benjamin  Sheppard  m-ght  have  died 
largely  indebted;  and  whether  such  was  the  case  or  not> 
does  not  judicially  appear ;  the  mere  assertion  of  the 
Commissioner  being  not  satisfactory. 

The  mode  of  charging  interest,  adopted  in  this  case, 
is  wrong  in  principle.  It  is  a  hardship  that  an  execu- 
tor should  be  made  liable  for  interest,  when  he  has  not 
Bnadeuse  of  the  money.(c)  The  only  cases,  in  which  he  (c)  2  f^nk. 
ought  to  pay  it,  are  where  he  appears  to  have  made  it,  or  ^  '  ""^^^  ^^' 
kis  retained  money>  for  a  length  of  time,  when  he  might 
hvft  pot  it  (6  interest  for  tke  benefit  of  the  estate.  -But, 
at  any  rate,  if  charged  against  him  on  the  balances  at  the  ^OOglc 
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ooTOMs*  end  of  each  year,  it  *'  ought  to  be  carried  to  the  account 
s,^iv^  of  the  succeeding  years,  in  order  to  deduct  the  same 
^B*ecui^'*  yrpm  the  payments  made  in  such  succeeding  year8.''(a) 

T. 

Starice  and 

Wife.  Friday 9  March  6th,  1812,  the  president  pronounced 

rTort^^  the  following  opinion  of  the  Court,  consisting  of  Judges 
rf9E3eeut9r  Fleming,  Roane,  Brooke,  and  Coalter. 
i9Faih.M.*      *^  The  Court  is  of  opinion,  that  although  either  of  the 
parties  to  the  original  decree  pronounced  in  this  cause, 
might,  in  a  summary  way^  have  resorted  to  the  Court  of 
Chancery  for  its  further  interposition,  if  deemed  necessary , 
(under  the  special  reservation  in  the  said  decree  contain- 
ed,) they  might  ako  proceed  by  bill,  as  was  done  in  the 
present  instance ;  that  mode  being  equally  justified  by 
the  terms  of  the  reservation  aforesaid,  and  beneficial  to 
die  parties;  and  that  a  final  decree  having  been  pro- 
nounced in,  and  upon,  the  charge  made  in  the  bill  afore-- 
said,  it  was  competent  to  the  appellant  to  evoke  the  same, 
by  way  of  appeal^  to  this  Court.     But  the  Court  is  of 
opinion,  that  both  the  said  decrees  of  the  Superior  Court 
of  Chancery  are  erroneous,  in  the  following  particulars ; 
first.   In  proceeding   to  decree    in   the  cause  without 
making  the  other  distributees  of  the  estate  of  Joseph 
Sheppardy  deceased,  including  the  appellant,  in  his  cha- 
racter of  administrator  of  William  Sheppardy  deceased^ 
(one  of  those  distributees,)  as  also  the  executors  of 
Benjamin  Sh$ppard^  the  father  and  heir^  as  is  suggestedt 
of  the  said  William  Sheppardy  parties  to  the  said  suit ; 
the  same  being  necessary,  not  only  on  the  ground  of 
doing  complete  jusUce  between  all  parties,  and  of  avoid- 
ing a  multiplicity  of  suits,  but  also,  for  the  purpose  of 
enabUng  the  i^pellant  to  establish  his  just,  discounts,  if 
any,  against  such  last-mehtioned  parties  respectively  : 
secondly,  In  decreeing  to  the  appelleea  a  turn  of  moneys 
in  the  character  of  assignee  of  Edmund  Jameses  share  of 
the  said  Jp^^k  Sheppord^s  estate,  and  in  that  of  distri** 
butee  of  Wilkam  Sheppardy  deceased,  when  neither  at 
d»e  said  claima  are  demanidedtarputtaisstteibythebiU: 
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tad,  thirdlj^  in  conjinin^  the  recorfery^  in  the  said  deciree^,  Ofc-rbBm, 
to  the  goads  of  the  said.  Joseph  Sheppard^  the  intestate^  v-g^irv-*^^ 
instead  of  making  it  the  proper  debt  of  the  appellant,  *vIc?uior' 
his  administrator ;  the  sum  so  decreed  being  established  v-  ' 
as  due  by  him  on  account  of  his  administration  of  the  Wife. 
estate  aforesaid."  ' 

"  The  Coui  c  is  further  of  opini6n«  that  the  said^r^^ 
decree  is  also  erroneous;  first,  in  decreeing  the  sum 
therein  mentioned  to  be  distributed  in  favour  of  person^ 
not  parties  to  the  said  cause ;  secondly,  in  not  ascertain-^ 
iog,  particiilarly,  into  how  many  parts,  or  portions,  the 
said  sum  was  to  be  distributed;  and,  thirdly,  in  not  al- 
lowing the  appellant  his  commissions  for  admitilstering 
the  estate  aforesaid,  at  the  same  time  that  it  refused 
pa}*ment  of  an  account  for  his  necessatx  expenses  con- 
ceming  the  same.  And  the  Court  is  furth^  of  opinion^ 
that  the  said  last  decree  is  also  erroneous ;  first,  in  car- 
rying  the  interest,  due  upon  the  balances  of  the  respec- 
tive yearsj  into  the  accounts  of  the  succeeding  years, 
thereby  converting  that  interest  into  principal,  and 
making  it  bear  interest,  instead  of  letting  the  balance$  ' 

due  at  the  end  of  each  year,  as  aforesaid^  (exclusive  of 
such  interest,)  carry  interest  up  to  the  time  of  payment ; 
and  also  in  applying  the  payments  to  the  discharge  of 
the  interest,  and  not  of  the  principal,  contrary  to  the  ruld 
settled  by  this  Court  in  the  case  of  Grahberry  against 
Granbtrry  /  which  interest,  the  Court  is  of  opinion, 
ought  to  be  paid  by  him^  beeause  it  appears'  there  wer^ 
considerable  balances  in  his  hands  at  the  end  of  eacH 
year,  which,  under  ih€  circumstances  of  this  case,  it  was 
improper  in  him  to  have  retained;  and,  secondly,  iii 
omitting  to  compel  the  appellees  to  giife  bond,  to  refund^ 
in  cases  of  debts  afterwards  appearing  against  the  estate^ 
according  to  the  provisions  of  the  act  in  such  case  madd 
end  provided*^^ 

*  Kote.   The  -nrortU  of  tlie  Aot  of  Anerabl^r  apflf  mAf  to  m  a/MMtiogr* 

rou  m.  p 
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OcToB<R»        ^<  It  was  therefore  decreed,  &c.  that  both  decreet  be 

1811 

\.^^\r^  reversed  with  costs,  and  that  the  cause  be  remanded,  for 

SbeppMid's   ^ii^  purpose  of  making  the  parties,  deemed  necessary  «a 

",_▼•     ^    aforesaid  ;  of  amending  the  bill,  so  as  to  embrace,  and 

Wife.       be  commensurate  with,  the  whole  subject  now  decreed 

N  as  aforemdd  ;  and  to  be  finally  proceeded  in  pursuant  to 

the  principles  before  declared. 

*^  And,  for  the  purpose  of  preventing  further  litiga- 
tion,  in  a  cause  already  much  protracted,  the  Court  is  in- 
duct to  add,  diat  it  approves  the  principles  of  the  kiat 
decree^  except  as  is  before  excepted ;  and,  particulaiiyv 
,  of  the  rejection  of  aU  the  articles  contained  in  the  ap^ 
pcUant's  account  against  the  female  appellee^  while  an  is^ 
fant  and  unmarried,  (except  the  items  (or*  wedding' 
ehiheSf  admitted  by  the  other  appellee  i)  the  same  being 
neither  established  by  testimony^  nor,  probably,  of  a  cha^ 
racter,  under  all  the  circumstances  of  the  case,  to  form 
a  ji^t  charge  in  the  present  instance*  The  Court  also 
approves  the  allowance  in  this  case  of  a  commission  o£ 
five  per  cent*  in  lieu  of  all  expenses  /  as  allowed  in  die 
report  made  in  this  cause ;  the  same  being  property 
charged^  upon  the  sum  received  in  each  yeaVi  ond  deimc^ei^ 
in  sta^it^  the  balances  at  the  end  thereof.^' 
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Branch's  a^inistnEitrix,  and  others^  agaimi         Monday, 
Booker^s  administmtor.  ^rchM^ 

William  BRAKCB,sen.y  of  the  county  of  Chesterfield^  U  — *'*nf 
by  his  last  will  andVe8tametit»  having  devised  to  hi^  soa  a  caiutor^ 
W^iam^  a  tract  of  land,  and  certain  slaves  and  stock,  then  raanM*Vhiii 
io  his,  Ae  said  WiRiam\  possession,  ^barrmgaU  claims  te^^^^Jt^ 
in  future  afi:ain8t  the  testator's  estate,*'  and  to  his  sons  fo^  one  and  the 
9tph^  Henry y  Thomas^  and  PrancUyBnd  his  daughters  ^«-  »t  die  wTerai 
i/ith  and  Martha^  certain  Unds ;  iMtty^  **  to  his  beloved  any  one  or  ^ 
wife  Judi4h^  he  gave  the  land  on  which  he  resided,^  iter  na*  SkiMren  thaii 
mral  life,  as,  also,  all  ^her  Ms  lands  and  other  pr^perty^  JhS*Smi^ 
90  long  «t  the  family  should  live  entire  with  her^  but  when  **'!|k  "^J?" 
•ny  one  of  his  children  should  wish  to  separate  from  the  legatect  be 

^      ,  f  •*  made   parties 

jomiiyy  and  should  obtain  her  consent^  then  they  should  to  eacb  suit  to 
kave  a  right  to  demand  the  land  above  devised  them^  aft  adivi^;buit 
Also  VkdtildU  share  of  the  slaves  and  personal  property^  Stlij*?^^! 
which  child^s  lot  should  be  ascertained  by  his  neitrhbours,  ?.p?^  '•*  J^ 

•^  o  »  aiTmon    then 

Thomas  Watkins  and  George  Evans^  or  the  survivor,  «« ««<?*<«•»*. 
should  either  of  them  die.     It  was  his  wish,  that  there     fi*  Qudrre.if 
be  no  appraisement  or  inventor}'^  and  that  his  wife  yti*  reet  that  each 
£th  have  power  to  act,  as  to  the  personal  property,  as  he  Sreu!  upon  ae- 
should  himself,  were  he  in  being,  in  all  respects.^'  the'^f^uJT' 

aball  bnTe  a 
*  chUd^i  thare* 
Mthe  ferarmal  property,  it  it  to  be  sach  part  at  be  or  the  would  bave  been  entitled  to  \n 
eate  ot  tbe  father* t  intettucy  ^  or  it  Uie  -who  e  to  be  dh-ided  among  the  cHldren  excludinr 
the  widow?  ot  aoaoug  the  children  and  the  widow,  in  ti^olt  manner  as  to  give  her  a  chiUTe 
part?* 

3.  In  such  eate  tbe  marriage  of  a  dangbter,  (with  the  widow*t  jDonsent,  if  ^neb  consent  be 
reqoifite  ander  tbe  will,)  it,  ^peofuc'o.  tncb  a  tcparation  from  the  family,  as  entitlet  her  hnt- 
baiftd  t9  demand  ber  ihare  of  the  er  ate  :  and  tl;us,  althoagh  the  continue,  until  her  death,  to 
retide  with  the  widow,  and  no  demsind  of  an  allotment  of  her  thare  be  made,  during  ber  life. 
Be  is  also  ei^tltieid  to  tjie  profitt  received  upon  tucb  thare,  from  the  day  of  the  marriage,  or 
a  reaaooable  time  thereaAer;  witli  interett  thereupon;  and  it,  in  like  manner,  chargeable 
wHh  her  proportion  of  the  expeote  of  inaintaiuiug  toch  slaTet  at  pi*oduce  no  profit. 

•  JWre.  The  Uwt  of  these  modet  of  dtvition  wat  adopted  in  this  eate,  and  tanctiooed  by  this 
eoert,  on  the  ground  of  acquieecenoe  and  content  ot  partiet »  no  exception  to  the  report  of 
the  eotnmitsioners  having  been  taken  in  tbe  court  below;  and  a  previnue  division,  on  tbe  same 
priodpley  hiring  been  made  without  objection  by  any  party  intcrette,d. 
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OcTOYEB,       G^org^e  E9€ms  and  Tkomaa  Watkifu  were  catted  tm^  hy 

K^^^y^^t^  Mrs.  Br0ich  to  allot  to  three  of  his  ebiklren^  to  wk, 

admldtui'ttifc  i5fe»fyt  ^^^A.  «nd  fvdUh^  who  had  married  7Aamo9 

▼.         Liffffonj  their  'proportions  of  the  slaves  left  by  her  d«- 

fHimlnistnitor.  ceased  husband.     This  thef  proceeded^to  do,  on  the  Sd 

r.       -iw--  Qf  January y  IfW.     Tbt  negroes  were  valued  by  them 

to  1410(«  which,  when  divided  into  9ix  «qoAl  parts,  gave 

to  each  235{. 

Martka^  the  other  daughter  of  the  testator^  having-  in* 
termarried  with  Jamts  B^er^  and  afterwards  departed 
this  life,  the  said  yarned  qualified  as  adaninistrator  of  his 
deceased  wife,  and,  in  that  character,  filed  his  bill,  in  the 
Superior  CJourt  of  Chancery  for  the  Richmond  Distric€| 
against  JuSth  Branfh^  adipinistratrix,  with  the  will  an* 
nested)  of  the  said  WiUiam  Branchy  deceased,  and  7%mm« 
jPrnnch  and  Henry  Branchy  defendants;  charging  that 
he  had  married  the  said  Martha^  if  ith  the  caiMtnt  of  the^ 
defendant,  Juflithy  and  thereby  became  entitled,  in  light 
of  his  wife,  to  the  said  ^^  cbild^s  part,^^  as  the  marriage 
of  said  Martha  was,  itaelft  >  aeparathn  ot  ktr  from  the 
fainily :  that,  some  time  aftf^r  the  marriage,  he  proposed 
inoving  his  resideiiee  frqm  the  house  of  the  said  Jtuiith^ 
which  was  assented  to  by  her,  and  she  appeared  quite 
willing  that  he  should  have  his  wife's  proportion  of  the 
personal  estate  of  William  Branch  allotted  to  him ;  bu^ 
|>efore  this  took  place,  his  \^ife  was  taken  sick  and  died, 
and  then  ftf  rs.  Branch  refused  to  let  him  have  any  part 
of  said  estate,  of  which  she,  together  with  Thomas 
Brahch  and  Henry  Branchy  {who  were  the  only  defendants 
to  the  billy)  held  possession. 

The  bill  further  stated,  that  Francis  Branchy  son  of  the 
testator,  died,  an  ipfant,  under  the  age  of  la  years,  anc} 
without  issue ;  that  the  division  and  allotment,  by  Evana 
and  Watkinsj  was  made  after  the  death  of  the  said  Fran^ 
cisf  when  the  testator  had  but  ^ve  children,  who  were 
alive,  or  had  left  issue;''*  and  of  course  the  mode  of  di- 

*  JVbre.  Tbere  appear  to  have  been  fix  ttviog ,  after  tbe  death  of  FraneU^ 
it'  tnUiam  were  included  in  the  iiumber ;  but  it  seemti  that  he  was  not  eonnt- 
ed^  ha>iug;  recciTed  hit  fall  share  in  the  lifetime  of  the  te^toir* 
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viston  resorted  to  by  those  gentkinei&  wm  perfectly  toi>   pcrossm, 
rect»  durirtgr  t^  life  of  the  defendam  Judith.''^    Tte  >.„^^v^ 
pUuQtiff  prayed  the  court  to  decree  hun  such  proportite  ^^*|2j^ 
of  the  personal  estate  of  the  teatator  ^  as  be  was  entitled     ^   ^v. 
to  by  vutue  of  die  premises."  «diniuittratoi% 

The  defendant,  yudith  Branchy  in  her  answer,  denied  "^""^  ^ 
having  consented  to  her  daughter's  n^arriage  with  the 
pkintiff,  previously  thereto ;  *^  further  than  this ;  that, 
when  her  consent  wa^  asked,  bfefore  it  took  place,  she 
positively  refused  it,  and  endeavoured  to  persuade  both 
the  parties  to  thinjc  no  more  of  it,  and  to  jbr^i^k  it  off; 
kut,  they  having  persisted  in  it,  she  told  them,  that  if 
such  was  thefr  4eterniination,  they  ought  not  to  run  away, 
but  ffc  marripd at  her  how**  She  al|o  aUeged,  ^^ that 
tho  ^aid  Martha  neyer  ^tparattd  herself  from  the  family 
pf  the  defendant;  they  having  continued  to  live  in  the 
house  of  this  defendant,  from  the  time  of  the  said  mar-* 
riage,  for  eight  or  nine  months,  until  her  death ;  that  they 
never  proposed  to  separate  from  her  fainily,  nor  ever  de^ 
fiumded  any  share  of  the  said  testator's  estate  upon  the 
idea  of  such  separation." 

'file  defendant*  Henry  Branchy  1^  his  answer,  denied 
his  having  possession  pf  any  of  the  estate,  ^^  for  which  the 
plainti^'ii  now  suing*"  Thomae  ^ranch  declared  that 
he  continued  to  live  with  his  mother,  and  had  never  re- 
ceived  his  share* 

Many  depositions  were  taken;  the  result  of  which  was, 
that  Mrs.  Branch  appeared,  for  some  time^  to  have  ob- 
jections to  the  marriage,  but,  at  length  consented^  and  gave 
the  parties  a  wedding. 

It  was  also  prqved,  by  a  witness,  that,  in  the  fall  of 
1802,  after  the  marriage  had  taken  place,  the  deponent 
was  at  the  house  of  Mrs.  Branph^  and  heard  her  express 
a  wish  that  the  plaintiff  would  let  his  negroes,  that  he  got 
by  his  wife^  remain  on  the  plantation  she  lived  on  ano* 

•  ^ot^.  Tbe  d^yidhig  of  the  skitet,  fce.  hAo  Hx  parti,  wlien  tl^re  w«re, 
oaStjfive  children,  seems  to  hate  been  for  tile  purpose  of  leeTng  cm  mmA 
fmn,  to  the  -widew  j  Under  the  sapposkkm  that  the  vrw  entitled  to  a  cMTi 
^mrtfor  I'^e. 
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^*i2i***  ^^^  y«ir;  ttaitthc  estate  was  somewhat  embarrasaed, 

v-^"v*^-^  £fom  which  another  crop  would  probably  relieve  them  ;*• 

,  idoiinistntrix  Bot  910  demand^  by  the  plaintiff,  or  his  wife,  to  have  het 

Booker's  *»*•€  aH^cd,  was  proved. 
.admiaiitmtoy.  The  cause  was  heard  June  19th,  1809 ;  whereupon  the 
chancellor  decreed,  that  **  Thomas  Watkins  and  George 
Evan*  do,  forthwith,  proceed  to  allot  to  the  plaintiff,  In 
.right  of  his  late  wife,  one  sixth  part  of  the  slaves  and 
other  personal  estate  of  the  testator,  with  the  projits 
thereof,  since  the  ficAntiff^s  marriage  ^  and  make  re- 
port, &c.  for  a  final  decree.^ 

{n  obedience  to  this  decree,  the  commissioners  report- 
ed that  the  twelve  slaves^  formerly  left,  (when  they  made 
the  first  ajlotment,)  in  the  possession  of  the  administra- 
trix, had  increased  to  twenty-five,  wliich  they  now  valued  at 
900/; — of  which  they  ^Hotted  to  the  phrintlff  onr  third;* 
that  {three  sixth  of  the  cattle  having  before  becQ  allotted 
CO  Henry,  Joseph  and  Judith^  children  of  the  testator,} 
they  now  gave  the  plaintiff  0;}^  third  of  the  ,cattie  remain* 
ing  coihand  ;  that  the  hogSy  toother  with  the  furniture 
and  plantation  utensils^  not  having  been  divided  before, 
they  allotted  to  the  plaintiff  one  sixth  part  thereof  ;r— that 
of  the  Aor^tf^,  the  plaintiff  admitted  he  had  already  ren- 
ceived  his  full  proportion ; — and  there  remained  none  of 
the  sheep  to  allot  to  him.  As  to  the  promts  pf  the  slaves, 
and  other  personal  estate  of  the  testator,  since  the  mar- 
riage of  the  plaint(ff\  they  reported  that,yro»t  the  first  of 
January y  1803,  which  was  the  commmencement  of  the 
year  sticceeding  the  marriage^  (the  same  having  taien 
place  in  August^  1€03,)  up  to  the  first  of  January^  18iO, 
the'said  profits  amounted,  with  interest  thereon^  to  292/. 
15*.  They  credited  the  plaintiff,  in  account  with  the 
defendant,  Judith^hy  one  third  of  that  sum,  being  971.  Its. 

*  Note.— This  wai)  .eoroplying  wUb  the  spirit  of  the  decree,  as  netrij.  «| 
practkable  ;  by  giving  the  plantHTon^  <A^r</of  the  slaves  remaining  after  the 
Jir$i  0ll$meniy  iasImkI  of  one  Uxth  9/ ike  vh^U^  there  beiftg  only  three  per- 
•0M(iiifiluiili*s  the  wid»w)  amoag  whom  fhe  ^kIsio^  in  fi^lMtaitce,  yas 
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&£;  wd  by  his  share  of  the  Ibnii^te  and  ftsntatidli  ITovxicbxr 
utensils,  (left  in  her  hands  by  consent  of  partiesy)  amount-   v^i!!Vl^ 
ifig  to  8A  16«.  8^.    They  stated  the  ^fgme  attending  tke    j8raneh*t 
raiHng  of  negro  childreny  including  every  charge  for  food,       *»»J^tr« 
clothing,   fees  to  physiciana  and  midwives,  with  the  in-  tdm^^JS^Jor 
ierest  thereon^  310/.  Is.  Id.    They  debited  the  plaintlflr  — ^ 
*with  one  third  of  that  sum,  viz.  lOSA  7s*  4d* 

To  which  they  added,  '*  excess  in  hisl         -^  ^    q^^ 
allotment  of  slaves,"  J 

And  amount  of  sundry  sums  of  money  ^ 

paid  bj^the  defendant  for  the  bane&t  of  the 
plaintiff,  with  the  interest  thereon^  (which 
was  admitted  by  the  plaintiff,  and  re- 
quested by  the  parties  to  be  made  a  part 
of  the  report)  92i  11^.  2^. 

200/.  IBs^'eid. 
So  that,  after  deducting   the    aggregate 
of  the  credits  above  mentioned,  viz.  106/.  Ss.  id. 

A  cash  balance  appeared  due  from  the 
plaintiff  to  the  defendant  amounting  to       94/.  tOs.  2^d. 

Chancellor  Taylor  approved  and  confirmed  this  report, 
*•  to  which  there  was  no  exception^  and  decreed,  that  upon 
pajnnent  of  the  sum  ^^  appearing,  thereon,  to  be  due,  by 
the  plaintiff  to  the  defendant  Judith^  or,  if  she  will 
not  receive  it,  then,  upon  the  payment  thereof,  into  the 
Bank  of  Virginia,  to  die  credit  of  the  clerk  of  this 
court,  for  her  lise,  that  she  forthwith  deliver  to  the 
pkuntiffthat  portion  of  the  estate  of  her  testator  allottdU 
to  him  by  the  sard  report.**  And  he  further  decreed, 
^  that  she  pay  the  costs  of  suit  out  of  die  estate  of  her 
testator,  if,  &c« — if  not,  out  of  her  own  estate.** 

From  diis  decree  the  defendants  appealed. 

Wickhamtfor  the  appellants^  in  the  first  place,  contended, 
that,  under  the  will,  the  plaintiff,  James  Booker ^  was  not 
entitled  to  any  part  of  the  estate ;  at  least  during  the  life 
of  the  widow;  since  his  Irife  never  separated  from  the 
Csuaily.    There  is  no  odier  devise  of  the  slaves^  but  in  the 
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OcToBBR,    clause   in  ivhich  the  widow  it  authorized  to  HdLd  poske*^ 

s,^p^v-«^^  sioD  of  all  the  property,  until  the  event  of  the  removal  of 

admbk^teU  •  ^^^'^  ^^^  ^^^  consent.     As  that  event,  with  respect  to 

BfM^r'      -^^'*^j  th®  plaintifTs  wife,  never  happened,   it  tnay  be 

«dminntnitar.  said  that  her  share  of  the  slaves  sunk  into  the  residuum^ 

•  But,  if  that  be  the  case,  it  cannot  be  claimed  during'  the 

lifeoftheividow. 

%.  If  the  plaintiflp  be  entitled  to  his  wife's  share  tmme* 
lately t  he  can  claim  (under  the  words  ^  a  child*s  part^^) 
only  one  sixth  part  of  ttoo  thirds  of  the  whole* 

Any  other  construction  would,  when  the  last  child  goes 
away,  deprive  the  widow  of  the  whole  j"^  which  could 
not  be  the  testator's  intention.  He  certainly  meant,  by  a 
tfnUPspcarty  such  part  as  each  child  would  be  entitled  to 
incase  of  in/^«f£icy;  which  always  leaves  the  widow's 
third  undisturbed. 

3*  All  the  children  should  have  been  made  parties  to  the 

suit*    This  may  be  supposed  unnecessary,  because  some 

of  them  have  rircdv^^  their  shares  :  but  that  may  be  a 

point  in  controversy,  and  is  not  to  be  taken  for  granted. 

f  ^Hd^  '**  ^^^^^^^^^^^^    Executor  and   Himty{a)  it  appeared 

that  some  of  the  children  had  received  their  shares :  yet 

it  was  determined,  that  they  ought  to  have  been  parties, 

for  the  purpose  of  ascertaining  whether  they   agreed  to 

that  division;  and  that  they  might  be  bound  by  the  decree. 

4*  Profits,  in  this  case,  ought  not  to  be  allowed  ;  notf 

5*  Interest  on  profits* 

Williams^  contra.  It  seems  to  me  that  each  daughter 
was  entitled,  on  her  tnarria^f  to  her  share.  The  object 
the  testator  had  in  view  was,  that  all  his  children  shoui4 
live  together  ;  that  his  widow  should  be  the  head  of  ihe 
family,  and  manage  every  thing  for  their  joint  benefit* 
Whenever,  therefore,  the  widow  became  no  longer  bound 

•Koto.  TlMSBeaisattiateke.  There bemg oe^j /m  cLikbwn,  ojn^iy^ 
ii|ftomlAeciitMt«n«wf«aifo,bj^fin9tbemeffffh««iap/A  puty  the  widoir 
wovU  retaiA  a  sUCh  part 
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ior  a  daughter's  support  the   contingency   contempIate4   Octo»eb> 
by  the  testator  arrived. 


2.  The  intention  of  the  testator  was  to  irivc  his   chil-    j®.'^'*^''. 
dren  his  iiaves  and  Other  personal  estate^   equally   among  ▼• 
them,  but  to  postpone  the  separate  enjoyment  until  certain  a4iiuiii8(rator. 

events.     Though  the  wife  is  entitled  to  a  third  part,   in  ' 

case  of  intestacy,  yet  the  husband,  by  a  will,  may  deprive 

her  of  it ;  in  which  case,  her  only  remedy  is  to   declare 
her  intention  not  to  abide  by  the  will. 

3.  As  to  parties.  The  division  here  was  not  to  take 
place  at  once^  but  at  different  times  ;  and  the  testator  ap- 
pointed the  two  men  who  were  to  allot  to  each  child  his 
or  her  share.  The  testimony  proves  that  the  shares  of 
three  of  them  have  been  allotted;  that  they  have  long 
acquiesced,  and  have  no  interest  in  the  subject  now  in 
controversy.  There  is  no  reason,  then,  for  making 
tbem  parties  s  if  they  were,  they  would  recover  costs. 

4.  Instead  of  any  profits  arising  to  the  plaintiff  from 
the  decree,  he  is  made  to  pay  the  widow  for  raising  yx)ung 
negroes.  If  the  profits  be  not  allowed,  neither  ought  the 
charge  for  raising  negroes  to  be  made,  which  amounts  to 
more  than  the  profits  ;  at  least,  Qne  ought  to  stand  against  . 
the  other. 

5.  The  same  observation  applies  to  the  interest  on  the 
profits.  If  both,  added  together,  do  not  exceed  the  sum 
charged  for  maintaining  young  negroes,  the  court  ought 
not  to  disturb  the  decree  on  that  account.  But  according 
to  the  decision  in  paries*  Executor  v.  ^larles  and  oth* 

ers^  (6)  Mrs.  Booker^  from  the  time  of  her  mxirriagey  when  C*V  saf  "^ 
her  right  to  maintenance^  out  of  the  estate,  generally^ 
ceased^  was  entitled  to  the  profit^  received  by  the  admin- 
istratrix, on  the  share  which  should  have  been  allotted  to 
her,  and  also  to  interest  on  the  profits  from  the  time  of 
the  receipt  thereof  by  the  administratrix* 

Wicihamj  in  reply.  I  admit  the  will  is  to  be  followed  j 
Imt  I  contend  that  the  plaintiff  and  his  wife  Were  not  cn- 
txded  to  profits  from  the  time  of  the  marriage,  nor  from 
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OcTOBSB,   the  first  of  January  thereafter ;  hwt  from  a  demand  made^ 
v^^-v-^-^  and  no  demand  is  proved. 
Branch's         2,  A  "  cMUPs  part*'  has  aleeal  technical  meaning;  sig- 

Adnunisirainz  ,       .  •  . 

V.  nifying  such  proportion  as  each  child  is  entitled  to  in  case 

•dministnitor.  of  intestacy. — Otherwise,  it  would  be  altogether  uncer* 
.       tain. 

3.  The  circumstance,  that  the  children  were  to  take  at 
different  times,  does  not  prevent  its  being  necessary  to 
make  them  all  parties.     There  seems  to  be  some  plausi- 
bility in  Mr.  Williams^s  argument ;  but  it  has  been  re* 
peatedly  overruled.     Rkhardson^s  Executor  v.  Hunt^  is 
exactly  like  this  case,  or  rathar  stronger.     The  failing  to 
(c)   SJiep-  make  the  objection  in  the  answer  makes  no  difference.(c) 
t^v*  Starke  The  Commissioners  swearing,  that  the  first  allotment  was 
«nciw/e,aote.  ^yjjf^  ^^^^  jo^g  ^Qt  bind  the  parties  who  arc  not  before 
the  Court.     They  might  file  a  bill  to  set  it  aside,  and  if 
it  should  appear  not  to  have  been  fair,  they  would  foe 
compensated  out  of  the  part  now  in  controversy 

4  and  5.  It  is  a  most  unreasonable  doctrine  that  char- 
ges for  maintenance  of  negroes,  where  no  profit  could  be 
received  from  them  ought  not  to  be  allowed.  The  cir- 
cumstance then,  that  the  expense  of  maintaining  the 
young  negroes  exceeds  the  profits  of  all  the  slaves  col- 
lectively, with  interest,  does  not  weaken  my  objections 
to  the  allowance  of  such  profits  and  interest. 

.    Friday^  March  20th^  the  Jtidges  pronounced  their  opi- 
nions. 

Judge  Brooke.  The  general  rule,  that  all  persons  in- 
terested in  the  division  of  the  same  subject  ought  to  be 
parties  in  a  suit  brought  by  one  or  more  of  them»  does 
•  not  apply  to  the  present  case :  the  division  here  could 
not  be  made  at  one  and  the  san^e  time,  in  pursuance  of 
the  will  of  the  testator,  but  at  the  several  periods  when 
any  one  or  more  of  his  children  should  separate  from  the 
Tamily  with  the  consent  of  the  mother;  nor  will  I,  after 
a  division  has  been  made,  as  to  one  or  more  of  the  chil. 
dren,  without  complaint  on  their  V^^^P^^Vf^^/^i^f^^^y 
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are  dbsatisfied,  orhftve  received  an  unequal  share.  A  Kotbmbsb^ 
contrary  rule,  in  the  present  case,  would  tend  to  harass  ***^' 
^e  persons  interested  by  a  multiplicity  of  suits;  inas- 
much 9»^  under  its  operation,  they  would  aii  be  made 
parties  whenever  any  one  of  the  children  separated  from 
the  family,  and  claimed  its  share  under  the  will.  For 
these  reasons,  and  because  all  parties  appear  to  have  ac- 
.  qweaced  in^  and  consented  to,  a  division  of  the  estate  into 
iix  equal  parts,  according  to  the  number  of  children^ 
(without  deciding  on  the  effect  of  the  words,  "  child*9 
parti'*  in  the  will,  which,  probably,  would  have  produced 
a  different  rule  of  division  from  the  one  adopted  by  the 
parties,)  I  am  of  opinion  the  decree  of  the  chancellor  is 
correct,  and  ought  to  be  aflirmed. 

Judges  CoALTER  and  Roane  were  of  the  same  opi- 
nion. 

Decree  unanimously  affirmed. 


Chancy  against  Saunders. 


Oc/.Sd,  1611. 


1.  Where 


AT  the  trial  of  an  action  of  trespass,  in  the  County 
Court  of   Wythe*  on  behalf  of  Stephen  Saunders  against  the   evidence 

^  ,  ,    .      .  ^  ,         .  spread  on  ti.e 

HeT^ekiah  Chaneyj  the  plaintiff,  to  support  the  issue  record  is  c(,n^ 
gn  his  part,  attempted  to  introduce  the  deposition  of  and  %vziil\ut 
a  certain  John  Rose,  to  which  the  counsel  for  the  de-  1,".;?^^^' ite 
fendant  objected,   1st.    **   Because  there   appeared  two  ^^^^^^ 

AppelUte 
Coot  (not  hfttfog  Ae  yr\tsvt*ttt%  perMonaUy  bAfora  it>  oaght  not  to  reverse  the  judgment  of 
lUt  eoBTt  which  had  lights^  (from  the  manner  of  ^fing  in  the  testimony,  and  other  extra- 
leireumBtaneci,)  whioh  the  Saperior  Court,  initf  appellate  oharacter,  doet  not  posseM^ 


Si  if  two  aetions  be  pending  between  the  same  parties,  and  in  the  same  ooart,  quart,  whe- 
^hir  a  d«fo«tion,  taken  by  virtue  of  a  notice  in  whieh  the  partioular  aetiou  is  not  distiucU^ 
apeeified,  ean  be  read  as  evidence  in  either  action  I 

S.  tf  the  time  appointed  for  taking  a  deposition  *  be  between  the  hours  of  twelve  and  one  ;" 
mugn,  whether  k  can  be  read  npon  a  eertiffoate  stating,  merely,  that  it  is  taken  *<  afte*'  19 

See  BUncoe  t.  Berkeley^  1 .  Call  401;  and  Munfiallr  Fritth,  t  Murf  J47. 


> 


Digitized  by  V^OOQIC 


Supreme  Court  tf  Appeals. 

strits  on  the  docket,  ready  for  trial,  brought  by  Ae 
plaintiff  against  tlie  defendant ;  and  it  did  not  appear 
that  the  defendant  who  resided  at  the  distance  of  fifty 
miles  from  the  place  of  taking  the  deposition)  had  notice 
in  whkh  action  the  evidence  was  to  be  read ;  and,  2dly, 
Because  the  notice  stated  that  the  deposition  was  to  be 
taken  at  Abingdon  in  the  court  house,  in  Mr*  Sttsselts 
toom,  between  the  hours  of  twelve  and  one  hi  the  after- 
noon,'and  the  deposition  stated  it  to  hare  been  taken  in 
the  court  house  of  Washington  County  after  the  hour  of 
twehe  o^clocV^  The  court  overruled  these  objections  ; 
whereupon  the  defendant  excepted,  a&d  a  biB  of  except 
tions  was  signed  and  sealed. 

A  further  objection  to  the  reading  of  the  deposition  was  . 
then  taken,  on  the  ground  that  Nicholas  Smith,  the  mater- 
nal grandfather  of  die  said  yohn  Sose  was  a  negrs*  A 
number  of  witnesses  were  introduced  to  support  and  re^ 
pel  this  obfection,  and  the  whole  of  their  testimony  spread 
on  the  records  o&  considering  which,  the  court  refused 
to  permit  the  reading  of  the  deposition*  Hie  platntiJT 
then  excepted,  and  his  bill  of  exceptions  was  signed  and 
sealed*  A  verdict  was  found,  and  judgment  entered  for 
the  defendant,^hich,  upon  an  appeal  to  the  District  Court* 
was  reversed,  and  the  cause,  by  assent  of  parties,  re- 
tained there  for  a  new  triaL  In  the  District  Court,  (the 
original  papers  in  the  cause  having  been  brought  up  by 
a  writ  of  subpcma  duces  tecum^)  the  same  deposition  was 
again  offered  as  evidence  to  the  jury.  The  defendant 
again  objected,  and  a  great  variety  of  viva  voce  md  writ- 
ten testimony  was  introduced  to  impugn^  or  support,  the 
competency  of  yohn  Rose  to  be  a  witness  against  a  white 
man.  The  District  Court  was  of  opinion  that  he  was  a 
competent  witness,  and  directed  the  deposition  to  be  read 
to  the  jury,  wlio^  thereupon,  found  a  verdict  for  the  plain- 
tiff for  450  dollars  damages,  and  judgment  was  entered 
accordingly.    The  defendant  appealed  to  this  court. 

Wickham^  for  the  appellant. 
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Bay^  for  the  appellee. 

Wednetdatfy  November  9th,  1811.    l^p^president  pro- 
nomiced  the  following  opinion  of  the  court.  * 

^'Tbit  court,  not  deciding  whedier  the  opinion  of  the 
Cotnty  Court,  mentioned  in  tfai  first  bill  of  exceptions, 
oYetniling  an  exception  to  die  deposition  of  John  Rose, 
en  die  ground  therein  stated,  was  correct  or  not^  (the  ef- 
fect diercof  being  done  away  by  the  decision  stated  in  the 
second,  l^  which  the  deposition  aforesaul  was  withheld 
from  .the  jury,)  and  not  deciding,  absolutely,  upon  the 
weight  of  ^  evidence  stated  in  the  said  second  bill  of 
exceptions,  which  (to  say  the  least)  is  extremely  contra- 
dictory, and  emphatically  involved  the  credibility  of  the 
witnesses,  is  of  opinion  to  affirm  the  decision  of  the 
County  Court  therein  contained  i  that  Court,  in  examin* 
ing  the  witnesses  aforesaid,  having  had  lights,  arising 
froift  the  manner  of  giving  the  testimony,  and  odier  ex« 
traneous  circumstances,  which  neither  this  cou^  nor  the 
District  CoiM't,  in  its  appellate  character,  possessed  in  an 
^equal  degree. 

^  On  these   grounds,  the  judgment  of  the  District 
Court  is  reverted,  and  that  of  the  County  Court  affirmed." 


* 
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OCTOBVKt 
IKU. 


mdnetdiw,      Bullitt's  Executors  against  Songster's  Admini^ 

JVov.«7Ui, 

1811.  trators. 

AN  agreement  under  seal,  dated  April  13th,  1791,  be- 
agreeinentuo-  tween  Cuthbert  Bullitt  and  Thomas  Songster^  stated^ 
tlJL^the*'  *'  that  the  said  Bullitt  having  sold  the  said  Songster  one. 
^'r^tCTof  •  thousand  acres  of  land  in  Nelson  County,  (^Kentucky,)  upon 
tract  of  Und,  ^\^^  waters  of  Ash*s  and  Simpson^s  creek,  for  the  sum  of 

it  be  covenant*  ' 

ed»thatifanjr  300/.,  of  which  sum  the  said  Songster  had  paid  the  said 
ahould  be  re-  Bullitt  33/*^  and  assigned  Sampson  Turley^s bond  for  IITL 
SSmAe pur^  ^ouic  shillings,  and  given  him,  the  said  BulUtt,  his  own 
*''Sdor  wiufl-  ^^^f  ^^^^  7^^^  Ktncheloe  security,  for  150/.,  toward 
batCf  or  re-  jhe  payment  for  the  same ;  now  the  said  Bullitt  agreed. 

fundf  in  pro*  *■    ^  ,  w  ^ 

portioii;  and  that  if  any  part  of  the  said  lands  should  be  recovered  by 
^^bring  wit,  law  from  the  said  Songster^  he,  the  said  Bullitt^  would 
^^thcT  m«>  ^^^'^  ^^  refund^  in  proportion,  for  the  land  so  recovered; 
chaae  moner,  mjj  ^j^^t  he  would  not  bring  suit  upon  the  said  bond 

imtUtheqoaii-  ^  ^ 

Utjr  of  Und  given  by  the  said  Songster  and  Ktncheloe^  until  the  quan^ 
ehawr  it  to  tity  of  land  be  ascertained  thflt  he  was  to  get;  provided 
Sued,  proti-  he  prosecutes  a  suit  for  that  purpose  in  a  reasonable  time  : 
oh?ie?p^  and  the  said  Songster  agreed  to  be  at  all  the  legal  ex- 
SSr*u!w2  P^"^^*  f^""  ^^^  ^^^^  '^*^  ^^^  ^^  terminate  as  it  might.** 
in  reMooaUe      Jq  the  year  1793,  Songster  brought  a  suit  in  chancery. 

times  a  court  .      -,  ,  .  nr^ti'         nt     7        >       >  «         . 

of  equity  wiu  m  Kentucky^  agamst  William  alack  and  others^  charging 

ujancSoo/  L  that  BuUttt  had  made  two  entries,  and  obuined  an  inclu* 

SoJur/  nUt  **^^  patent  for  the  said  one  thousand  acres  of  land,  and 

Sd*tf  u^**-  conveyed  the  same  to  him,  the  plaintiff,  and  that  the  de* 

pear  that  the 

parchater 

proaecated  has  tail  in  reasonable  time,  and  eoald  not  recover  the  Und,  the  eoart  will  decree 

that  the  ii^aoctioo  be  perpetual ;  that  whatever  money  hat  been  paid  be  refunded  i  Chat  tho 

bond  be  lorreiidered  and  caaoeUed,  and  the  contract  rescinded. 

f.  In  such  ease,  if  the  purchaser  assigned  to  the  vendor  a  bond  of  a  third  person,  in  part 
payment,  the  court  will  decree  that  such  bond  be  Returned,  or  (if  he  fall  to  return  it)  the 
▼endqr  pay  the  purebater  the  amount  thereof  with  interest ;  no  equity^  in  &vonr  of  the  fOA- 
dor,  appearing  to  exempt  him  from  such  responsibility. 

S.  The  executor  Of  mdtmmUtrater,  and  net  the  heir,  of  the  purchaser,  it  estUledie  re* 
Ue^  in  caie  thAsuUonthe  b«ftd  be  agaiaHthc  executor  «  adjuiiustmtr. 
2 
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fendants,  &c.  had  improperly  obtained  patents  founded  on  Octobbr» 
surveys,  comprehending  parts  thereof;  which  surveys,  as      s^^/.^/ 

he    alleged,  were  not  justified  by  their  locations ;  and  exeouiorm 

that  they  threatened,  at  a  future  day,  when  he  should  be  ^     ▼•   . 

deprived  of  the  testimony  of  his  witnesses,  to  institute  adiBiiiistia- 


suits  against  him ;  praying  therefore  that  they  be  decreed 
to  convey  and  release  to  him  so  much  of  the  said  land  as 
they  held  under  the  said  patents ;  but  not  charging  that 
they  had  interrupted  his  possession  ;  or  that  their  patents 
comprehended  the  whole  of  the  said  thousand  acres* 

In  1801,  the  District  Court,  in  Kentuciyy  pronoxinctd 
an  opinion,  ^  after  examining  the  bill,  answers,  connected 
jplaty  and  other  exhibits,"  that  the  complainants'  claim 
could  not  be  supported,  against  older  grants^  by  any  ra* 
tional  rule  of  construction  ;'*  and  therefore  dismissed  the 
bill  with  costs.  Songater^s  widow  and  heirs  (in  whose 
behalf  the  suit  had  been  revived  upon  his  death)  having 
appealed,  the  Court  of  Appeals  of  Kentucky^  in  Aprils 
1803,  concurred  in  opinion  with  the  District  Court,  ^^  that 
the  entry,  under  which  the  complainants  claim,  and  the 
entry  on  which  it  depends,  are  too  vague  to  be  established 
against  the  title  claimed  under  older  grants,'^  and  affirmed 
the  decree* 

In  Aprtlj  1804,  the  administrators  o{  Songster  filed  the 
a  bill  in  the  Superior  Court  of  Chancery  for  the  Rich- 
mond District,  setting  forth  the  agreement  and  proceed* 
ings  aforesaid  ;^  and  alleging  that,  be/ore  the  quantity 
of  the  said  land  was  ascertained^  according  to  the  terms  of 
the. said  agreement^  Bullitfs  executors  had  commenced  a 
suit  at  law  against  the  said  administrators^  upon  the 
bond  given  by  him  and  John  Kincheloe  for  XbdL — The 


*  Kote.  TA>«  bill  stated  thtt  William  Blacky  and  Uie  odier  defendants  to 
the  suit  io  Keotuekj,  elakned,  and  inekided  in  their  patent,  the  wAo^  ot'  the 
Mid  one  tboasaBd  aeres  •€  land,  vbieh  therefore  was  toCaUy  lost  to  S^furHer 
hf  the  decisio&  ag^nst  him  i  and  this  allegation  appeared  to  be  rerified  by 
a  wwrtj  made  in  that  tait  by  o^der  oC|tbe  Court ;  a  eepy  of  tlie  plat  and  eer* 
tifioate  of  whieh  was  exhibited  and  dnlj  antfaentieated  as  part  of  the  reoerd 
frooaKeatoekyt 
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Songiter'i 
admmSstra- 


ecTOBss,  compIainantSf  thj&refore,  prayed  that  die  said  defiead* 
anU  be  decreed  to  refund  to  them  all  the  money  the  said 
BiUlin  received  in  his  life  time,  or  which  the  defendants^ 
or  either  of  them,  had  received  since  his  deaths  in  part 
payment  of  the  said  bond;  that  the  same  bond,  and  all 
other  papers  in  their  possession  relative  to  the  said  con^ 
tract,  for  the  sale  of  the  'said  landr  be  surrenderod  and 
cancelled,  and  the  said  contract  be  set  aside;  that  they 
be  perpetually  enjoined  from  proceeding  any  fttrdier  io 
the  suit  at  law^  &c* 

Buliitt^s  executors,  by  their  answer,  said,  ^^  they  are 
ignorant  of  the  facts  stated  in  the  bill,  but  are  adirised^ 
that  if  the  case  be  as  stated  therein,  the  complainants  can 
avail  themselves  of  the  same  in  a  4tfefwe  at  lawto  the  $aid 
suit;  znd  for  that  cause  in  partictdar^  pray  to  be  Asimss^ 
ed  with  their  costs.*^ 

The  Court  of  Chancery,  on  the  1 1th  oijuney  1  BOS,  de>» 
creed  the  injuoction  to  be  perpetual,  the  bond  in  soit  to 
be  delivered  up  to  be  cancelled,  the  money  paid  to  be 
refunded,  with  interest,  and  the  assigned  hood  to  be 
surrendered,  or,  in  default  thereof,  the  amount  to  be /hai</y 
with  interest,  and  that  the  defendants  pay  the  costs ; — 
from  which  decree  they  appealed* 


BottSyJbr  the  appeUaniSy  made  the  fdlowtng  points  ;-^ 
1  St  That  if  there  was  any  right  of  recovery,  it  belonged  to 
the  heirs  of  Songster^  and  not  to  his  necutors  :-^n  sup* 
port  of  which  position,  he  cited  3  Bac.  Abr*  91*  8  Le* 
vinz^  92.  Fenirisj  \7(f*  and  %  Cali^  tt.  Eppes  v.  De^ 
msviUe* 

2dly.  That  if  the  two  entries  in  the  name  of  BuUHt^ 
stated  in  Songster'*s  Kentucky  bill,*  were  the  same  which 
originated  the  title  meant  to  be  transferred  to  himb  it  is 


•JVW«.  Th«  tiro  eatriet  in  qncctimi  are  eaaih  for  900  m»m\  tiM  Sn«^ 
*«UMrtfii«iM»ft^^r*f«rawMTaiit<br^eOOMret  gnnMd  kim  Ite  nWfitity 
i0nn«e,  joiImis  JDovitf  Onyiftswt  CkaHet  Slmm,}tdl9Wi  totlieMHk  ti^kt* 
vard  «f  tke  Mid  Ort^Y"--<he  aMond,  <«^}qMb|^  Mow  ItooUitr  entry  mi 

Charlet  Simmt:' 
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sot  tbown  ^  any  legal  or  proper  evidence^  that  there  was  Octobsb» 
any  ioterfei-eiice  with  the  entries  of  the  defendants  in  that 
suit;  or,  if  any,  to  what  extent  the  interference  was.-^ 
The  conveyance  from  Bullitt  to  Songster y  though  the  best 
evidence,  is  not  filed ;  and  the  interferences  are  made  out,  i^im^ 
only  by  the  adndssion  of  the  bill,  w^ApoaMly  by  the  sur* 
▼ey,  annexed  to  the  record,  which  is  not,  to  this  purpose, 
intelligible  to  the  appellant's  counsel.  It  wab  just  as 
much  in  the  power  of  Songster  to  impeach  any  other  en- 
try made  by  Bullitt  in  Kentucky,  and,  without  proof,  tp 
indentify  it  with  the  title  conveyed  to  him,  as  it  was  to  im- 
peach, and  identify,  with  that  title,  the  entries,  mention* 
ed  in  the  bill. 

5.  That  If  the  plaintiffs  were  aggrieved,  their  remedy 
was  at  hcwy  by  an  action  of  covenant^  upon  the  agree- 
ment. 

4*  That  if  the  contract  was  to  be  rescinded,  it  should 
have  been  upon  terms  of  a  re-conveyance  of  the  land, 
yidding  back  the  possession  to  Buliiti^s  heirs,  and  ac- 
counting for  profits*^  And  this  the  more  especially,  as 
the  opinions  of  the  Couru  in  Kentucky  were  not  that 
BulRtfs  grant  was  void^  but  only  that  his  entries  were 
too  vague  to  prevail  against  prior  grants* 

5*  That  the  covenant  provided  only  for  the  case  of  an 
eviction  of  Songster^  by  a  suit  against  him,  and  not  for 
the  speculative  suit,  in  which  he  occupied  the  unfavour- 
able position  of  a  complainant,^  admitting  the  all  impor- 
tant, and  as  yet  unproved  fact,  that  the  entries  of  the 
Kentucky  defendants  covered  the  same  land  that  Bullitt 
bad  entered  and  sold ;  an  admission,  by  which  Songster 
mig^t  have  procured  a  decree,  against  himself,  in  favour 


*  A*<»l«.  It  does  not  appear  in  the  reeord  that  Songtter  vaa  ever  in  oetual 
pill  aiiiju  of  the  land«  or  re^ve^l  any  proJit9,  but  if  he  had,  the  Court 
vooiM  probably  not  have  eompelled  him  to  re-oonfey  Uie  land,  or  aeeount  for 
ai  die  title  eonteyed  to  him  being  totally  defeetiie^  and  the  benefit  of 
» (vhatever  it  Bigfat  ha?e  been,)  behig  lost 
tJVWau  IfrbJBotle  appears  to  hate  overlooked  that  part  of  the  agreement 
in  vkidiH  vaa  pMvided  tikat  £iwg9ter  aboiild  pr$9^imte  a  avit  ftr  the  land 
fm  a  retuomtbU  Hme. 
Voi-IU.  H  n  \ 
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OcTOBEK,  6f  any  other  disUnt  land  holders  he  might  please  to  sc- 

loll*  -  ^ 

lect. 


exM^M^         ®*  '^^^^  **  decree  was  erroneous  in  compelling  BmU 

fioo^er*     ^^^^  executor  to  pay  the  amount  of  the  assigned  bond,  in 

vdminuitni.   case  they  should  fail  to  surrender  it ;  because  they  wero 

\       hereby  precluded  from  showipg  that  it  made  part  of  th« 

record  of  a  suit  proving  the  obligor  insohtnU* 

Ns  Counsel  appeared  for  the  appeUees* 

Friday^  April  3d,  1813,  the  president  pronounced  the 
opimon  of  the  Court,  that  the  decree  be  affirmed* 

*  JVWtf.  There  was  no  tamestion  in  the  miwer  of  BuOitft  exeenton^  or 
in  an  J  other  part  of  the  record,  that  Sampson  Turlejf,  the  oUigor  in  ^  «► 
ligned  bond»  vas  iosolfeot 
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PattODy  administrator  of  Page,  against  Williams  and  ^^h^im^' 

Wife.  v^rU^ 

.  MANN  PAGE,  the  elder,  by  his  last  will  and  testa-  ^^^^"^ 
mcQ^  dated  the  7th  of  November,  ITKO,  directed  certain  to  the  exc€u» 
lots,  laid  off  for  a  towti  in  Hanover  County,  to  be  sold  to  dMightw'a 
pay  his  just  debts  and  legacies.  iSvUkd*  *a- 

Anothcr  clause  in  the  said  will  was  as  follows :— "  As  ^^bT^' 
it  has  pleased  God  to  deprive  me  of  my  daughter  ^a-  •  »««*  pf  "><>• 
4'uh  Burwilly  I  give  to  the  executors  of  Lcxvis  Burwell  five  conaidered  m 
hundred  and  seventy  pounds  current  money,  to  make  up  Mem^from  * 
her  fortune  fifteen  hundred  pounds ;  to  be  divided  be-  fathcr,tKot ' 
(ween  his  two  daughters  Judith  and  Alice;  having  paid  f/gVo  the^fT 
Mr.  Burwell  eight  hundred  pounds  on  his  marriage,  and,  J^*«  ^  t'*®*^ 
about  five  or  six  years  past,  one  hundred  barrels  of  corn,  viUitunding 
and  a  aegro  man  Jack^  value  one  hundred  and  thirty  the  bequest 
pounds ;  and  I  imagine  there  are  some  articles  still  to  be  ^nt  tuted  to 
carried  to  my  credit."  "ThXZ^S::?, 

fortune  i  part 

of  whieh  waa 

not  paid  in  lier  Ufetime,  nor  to  her  hoaband  after  her  death  * 

^  If  a  testator  '*  desire  that  no  interctt  shall  be  demanded  on  a  legaej,  bot  that  the  exe- 
cutor wt^l  pay  it  ofta»9«Qii  as  money  oan  be  raised  by  selling  eertsin  property,"  no  interest  ia 
ID  be  demautled  uiilil  a  reasotiaifle  time  for  raising  the  money  shall  have  elapsed ;  after  vhich, 
if  the  executor  improi>erly  withhold  payment,  &  it  chargeable  "with  intereet. 

S.  A  fund  appointed  by  a  will,  f  >r  payment  of  debts  and  legteies,  must  be  considered  mffi* 
eieot,  uoieas  Uie  eoatrary  be  proved. 

4.  A  parol  n|;reemcnt,  by  an  execato**,  to  pay  a  legacy  out  of  his  own  estate,  is  not  void  un- 
der the  act  to  prevent  fnuda  and  perjuries,  ifa  decree  was  previoosly  obtained  for  the  lega- 
cy to  be  satisfied  out  of  certain  property  appointed  by  tlie  tesUtor ;  for  Dart  of  which  pro- 
perly the  executor  wav  accountable  under  lite  decree,  and  rcopensUfle  ae  bonis  propriie  f 
and  soch  agreement  was  raatic  in  consideration  of  forbeunuice  toet\force  the  decree.^ 

•  la  this  case  there  was  no  proof  of  a  marriage  contract; — the  charge  in  BurmeWe 
books  not  being  evUIence  in  his  fa  our,  and  the  words  of  tlie  will  being  uncertain  in  that  re- 
spect; since  the  testator  might  have  tnteiuhd  to  mnke  up  his  daughters  fortnoe,  1500/.  with- 
out ^W  nj"  himself  to  do  BO.  But  gvare.  if  such  contract  had  been  ftovedy  would  not  the 
decision  have  been  different  ?— See  Chichester  9  executrix  ▼.  Fuss's  admimstrator, 
1  Munford,  p.  98.  pi.  4,  5. 

t  The  executor  being  require*!  by  the  decj^eo  to  render  an  nccount  of  the  money  he  had 
metved,  for  such  of  the  lou  in  Hanover  l^oWn  as  he  hod  sold,  and  also  forthe^o^/«of  them 
aU»  anse  the  death  of  his  testator,  would  liave  been  liable,  de  bonis  pfopriis,  by  the  final  de- 
cree, for  the  balance  which  might  have  been  struck  against  him  on  that  account.  Hce  JBarr 
▼.  JBarr's  admimstrator,  1  H.(J  M»it\  and  Moore^s executrix  v.  Ferguson^  5 Munford^ 
4^1.  Of  course,  if  the  lots  remaining  unsold  were  inugni&cant  in  valoe, '  which  probably  war 
tik«  case,)  the  greater  part  of  the  etaun  of  the  plaiatiffi<  might  be  eonsidere<l  as  due  frora'hioi* 
»f^personallj/.  Uis  agreement,  then,  was,  in  a  great  measure,  not  to  make  good,  outofhU 
9vn  estau,  a'dejicieuejf  ofuseets,  but  to  pay  He  09»  debt  to  the  eaute  of  Jhia  tettator. 
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•pTOBBK,       The  tesUtoTt  aba,  ^  desired  that  no  iniereit  Ao^M  be 
v^-v-w     demanded  for  the  legacies  left,  but  that  his  executors 
^^*^       would  pay  them  off  of  soon  as  money  could  he  raioed  by 
Wf^jM  ttid  celling  what  was  dinectedto  be  soid.'' 
■■■  The  real  and  personal  estates  devised  by  the  will  to 

the  widow  and  children  of  the  tesutor  were  yery  consid- 
erable. 

WilRam  C  WilKams^  having  married  Alice  Grymes  Bur* 
weU^  one  of  the  said  legatees,  and  as  agent  for  Judith  €• 
Burwell,  the  other  applied  to  John  Page^  the  onlj  surviv- 
ing executor  of  Lewis  Burwell,  for  payment  of  the  said 
5701.  whOf  in  a  letter  dated  February  15tb,  1795,  inform- 
cd  him  that,  ^  no  doubt,  the  executor  of  Mann  Page^  as 
soon  as  they  could  ascertain  what  proportion  of  his  debts 
was  to  be  paid  by  each  of  his  sons,  would  cheerfully  pay 
the  legacy  according  to  the  will ;  but  perhaps  the  credi- 
tors of  Lewis  Burwell  might  claim  it  as  a  debt  due  to 
him,  because,  in  his  books^  he  had  charged  it  as  such;  and 
that  the  claims  against  his  estate  were  large  enough' to 
consume  all  the  assets,  including  that  sum.    * 

A  suit  was  thereupon  brought  in  the  late  high  Court 
of  Chancery  by  the  said  legatees  against  Mann  Page^  the 
only  acting  executor  of  the  said  Mann  Page^  deceased, 
and  the  said  John  Page^  surviving  executor  of  Lewis 
Burwell,  to  recover  the  legacy  in  question;  and  the 
plaintiffs  prayed  that  Page's  executor  (having  used  die 
estay  of  his  testator,  and  not  paid  the  money  as  early  as 
it  ought  to  have  been)  might  be  decreed  to  pay  the  same 
tuith  interest* 

Pag^s  executor,  in  his  answer,  stated  that  SifMrt  of  the 
estate,  appointed  in  the  will  to  be  sold  fm*  the  paym^it  of 
the  debts  and  legacies,  remained  unsold^  and  submitted  to 
the  Court  whether  he  was  bound  to  pay  the  legacies  from 
any  other  fund  than  the  one  pointed  out  by  the  will. 
But  he  did  not  state  whether  die  fund  so  provided  was 
suffkient  or  not;.--*-or  how  much  diereof  renmtned  un- 
sold; or  assign  any  reason  for  having  failed  to  apply^  it 
sooner  to  the  objects  for  which  it  was  inieaded. 
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depoiilioiitf  were  taken.     The  canse  was  heard  on  the 
bill,  answer  of  the  defendant,  Mann  Page^  and  eichiiiUy       ^^^ 
and,  on  the  rth  October^   1799,  the  Chancellor  (Wythe)  wsww^t  n^ 
decreed^  that,  unlesa  the  defendant,  3hnn  PagCf  do  pay  «.........^-« 

nnto  die  plaintiffs,  WiUiam  €•  WiUiama  and  AHce  his  wife, 
(in  right  of  his  said  wife,)  and  JtuUtKCarter  Burwdl,  five 
hundred  and  seventy  pounds,  current  money  of  Virgi' 
nio,  being  the  amouiit  of  the  legacy  left  them  by  his  tcs* 
tator,  tviih  inters  thereon  from  the  first  day  cf  Janua- 
ry^ 1783,  and  their  costs,  out  of  the  fund  apfrof  rioted  by 
hie  testator  for  the  fiaytnent  of  hie  legacies^  on  or  before 
the  first  day  of  December  next  ensuing  the  date  of  the 
decree,  certain  commissioners,  after  advertising,  8(c« 
should  expose  to  sale  the  lots  laid  off  by  the  testator  for 
a  town,  (except  a  square  devised  by  him  to  his  son  Mat» 
thew  Page.)  and,  out  of  the  proceeds  thereof,  pay  to  the 
^intifis  their  demand  :  and,  in  case  the  defendant,  Mann 
Pc^,  shall  have  sold  the  said  lots,  that  he  render  an  aC' 
count  thereof,  with  the  application  of  the  money,  and  an 
account  oftheprofiu  of  the  lots  since  the  death  of  bis  tes- 
tator, which  accounts  were  also  directed  to  be  made  up 
before  the  same  commissioners. 

This  decree  was  affirmed  by  the  Court  of  Appeals^  the 
9th  of  November^  1801. 

On  the  3d  of  Juiy  following,  a  letter  was  address- 
ed by  the  plaintiff,  WiUiamey  to  the  defendant,  Mann  PagCf 
enclosing  copies  of  the  decrees,  and  declaring  his  willing- 
ness to  receive  intereet  annuaUyy  if  the  defendant  would 
secure  the  payment  of  the  principal,  in  any  reasonable 
time,  by  a  mortgage  on  property  ;  and  that  he  would  take 
upon  himself  to  pay  the  ether  legatee; — observing  that,  if 
the  defendant  would  not  accede  to  this  arrangement, 
^^  he  supposed  the  account  muet  be  eettled  according  to  the 
decree^'*'*'  •  What  answer  was  returned  to  this  letter  does 
not  appear*  But  it  seems  that  before  the  6th  of  Decem* 
ber,  1809^  the  defendant  had,  by  ^ro/  agreement,  assent- 
ed to  the  aaid  proposal }  for  on  the  last-meationed  day, 

Digitized  by  V^jOOQIC 


62  ^mffm  Court «/  Aifj)tai$4 

^^181?*^    the  phiittiff  sent  hUn  another  letter  enclofttDg  m  atfttwieot 

v.^^v'*^     of  the  cUinii  and  a  blaiik  otortgage,  w  wbicli  he  Dvqu^jftt- 

Pattern      ed  him  to  put  such  property  as  he  pleased,  and  to  muk^ 

Wiiikmt  and  the  time  of  paTttient  agreeabk  to  himself.     These  pape^m 

■     were  deli\ered  by  a  certain  y^hn  W.  Gre^^  who  a£ier-> 

wards  stated*  on  oath,  ^^  that  Mr.  Pag^  then  appeared  lao^ 

guid  and  indisposed,  and  said  he  had  been  very  unwell 

for  several  days ;  that,  after  having  ezamioed  the  papers^ 

he  returned  the  whole  of  them  (^exeept  the  letter)  to  ^e 

witness,  saying  they  were  aU  rights  and  that^  7»ken  h^ 

came  to  tovm,  he  would ^ii  up  and  execute  the  roongagu^ 

or  to  that  effect,  appearing  only  averse  to  finishing  the 

business,  at  thai  time,  on  account  of  his  ihifi  indisposi- 

tion." 

The  defendant  failed,  however,  to  ei^ecate  die  nu>rt«- 
gage,  and  departed  this  life,  some  time  in  the  year  1803, 
after  making  a  will,  dated  March  16th,  and  recorded^- 
tober  ISth^  in  which  he  subjected  all  his  esute,  both  reisl 
and  personal,  to  the  payment  of  hss  debts,  bequeathing  to 
his  executors  all  his  property,  of  what  nature  soever,  it^ 
Hanover  Texim^  the  town  of  Bath,  in  Berkley  Couatyt 
and  the  State  of  Tennessee,  together  with  his  personal 
property,  to  be  by  them  appUed,  in  the  Jir^t  place^  to  that 
purpose. 

On  the  19th  of  January^  180r,  George  Mile^^  who  had 
married  the  plaintiff,  JudHh  C.  Burweii,  by  a  writing  un- 
der his  hand,  ^'  in  pursuance  of  an  agreement  heretofore 
made,  and  money  received,  and  a  settlement  this  day 
made,  assigned,  transferred,  and  made  over,  to  IViiJiam  €• 
IViUiamSj  his  moiety  of  the  said  legacy*" 

On  the  1st  of  Mny,  in  the  9a  me  year,  a  bill  was  filed 
in  the  Superior  Court  of  Chancery  for  the  Richmond  Dis- 
trict, by  the  said  Williams  and  wife,  and  in  his  own  right 
as  assignee  of  George  JUilea,  against  Robert  Pattoriy  ad- 
ministrator, widi  the  will  annexed  of  the  said  JIfqnn  Pagt 
the  younger,  and  also  against  his  devisees;  setting  forth 
the  circumstances  above  stated,  and  praying  a  decree 
against  his  estate  for  the  amount  due  on  account  of  the 
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kgaey  oti  A^SAidsy  of  ymly^  i8Q2,  wkh  iatereftt  o&  tliftC   0«!^»V!» 
•om  4ill  pft^meiit,  accotding  to  ikt  agreement  aforesaid*     s^-n^ 
The  pbintafis  urged^  nmreover^  tbat  the  aaid  Mann  Page^       ^*^ 
^  conudering  the  pr9feriy  decreed  to  be  aaldfor  paytnent  W"*^*  ^ 
qfike  kgacy^  ae  completely  hie  awn  by  the  eaid  contraci^  ^ 

HmI  actuaJly  devised  the  same  ae  his  own  property .'*^ 

The  defendant,  Rabert  Patton^  10  his  answer,  said,  that 
tbe  lots  in  Hanover  Town  were,  under  the  will  of  Manm 
,  Page  the  elder,  chargeable,  in  the  first  place,  with  his  dehisi 
and  the  defendant  woidd  be  able  to  prove  that  those  debu 
greatly  exceeded  in  amount  the  value  of  the  said  lots; 
tkat  the  kgaeies  were  chargeable  on  no  fund,  except  the 
posa.iUe  residuum  of  .the  sales  of  those  lots>  after  paying 
the  debts;  and,,  of  course,  were  not  chargeable  upon  the 
testator's  representatives,  or  ypon  any  existing  portion  of 
his  estate :  that,  if  any  such  agreements  were  made  as 
those  stated  in  the  bill,  they  were  without  consideration 
valid  ia  law  or  equity,  and  therefore  void:  that  under 
the  aet  to 'prevent  frauds  and;  perjuries,  Mawi  Page^  the 
executor,^  xould  not  diarge  him^elf  individuaUy  with  the 
pajrment  of  the  legacy,  or  with  any  debt  of  the  estate 
managed  by  him,  without  a  note  or  memorandum  in  xvii- 
Ungi  which  act  of  assembly  the  defendant  relied  on  as 
fully  as  if  he  had  pleaded  the  same.  '^  How  far  the  said 
executor  had  committed  himself  on  this  subject  by  his 
own  will,  this  defendant  submits  to  the  Court :  being  in- 
formed,  that  if  it  contained  an  assumption  of  a  right  of 
ppoperty,  such  assumption  is  void,  and  probably  grew  out 
of  that  general  ignorance  of  the  state  of  his  own  affairs 
by  which  he  was  uncommonly  distinguished.'' 

jybim  Page^  one  of  the- devisees,  filed  an  answer,  mere- 
ly referring  to,  and  adopting  that  of  Patton.  The  other 
^viaees  never  answered^ 

A  nrritten  agreemei^  between,  the  plaintiff  and  the  coun* 
ael  for  the  defendant  was  filed  as  an  exhibit,  in  the  fol« 
lowing  words :  ^^  It  is  agreed,  that,  if  the  Court  should  b^ 
of  opinion,  that  the  amount  of  the  debts,  chargeable  by 
die  will  of  the  testator  on  the  Hanover  lot8|  should  be  of 
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64  Si^rtmi  Cawrt  of  Agpemis.  ^ 

•OoTomiK,    importance  to  be  atcertaiaed :  or  if  die  proportion  which 
those  debts  would  bear  to  the  value  of  the  lots  shoidd  be 


^^      imporUDt  in  the  decision  of  the  dwn,  then*  in  eidiep  of 
WMfai^  sod  diose  cases,  a  commissioner  may  be  directed  to  take  an 
account  of  those  debts>  and  of  the  value  of  the  said  lots^ 
to  be  evidence  in  the  cause." 

May  20th,  180/,  the  cause  came  on  to  be  heard,  as  to 
the  defendant  Pation^  by  consent  of  parties,  on  the  billy 
answers,  exhibits,  and  examination  of  John  W.  Grem^  the 
witness  aforesaid  ;  on  consideration  whereof,  the  Chan«> 
chellor  {Taylor)  ^^  was  of  opinion  that  the  testator  of  the 
defendant,  by  his  agreement  with  the  plaintiff,  was  bound 
for  the  legacieSf  (to  recover  which  the  former  suit  was 
instituted,)  as,  thereby,  the  plaintifis  in  that  suit  forbore 
to  proceed  under  the  decree  ;  and  ^the  plaintiff  WUUam  C. 
WiUiamt  hath,  also,  conformably  to  the  said  agreementf 
paid  to  George  Milea^t  one  half  of  the  legacy  aforesaid, 
to  which  he  was  entitled  in  right  of  his  wife,  who  was  a 
plaintiff  in  that  suit ;  and  that  the  statute  for  khe  pre- 
vention of  frauds  and  perjuries  is  no  bar  to  the  plaintiff's 
demand,  as,  in  this  case,  there  is  a  sufficient  considera- 
tion to  support  the  promise*"     He  therefore  adjudged, 
&c.  that  the  defendant,  Pattori^  out  of  the  estate  of  his 
testator  in  his  hands  to  be  administered,  do  pay  unto  the 
plaintiffs  nine  hundred  and  sixty-five  pounds  seventeen 
shillings  and  three  pence  three  farthings,  with  lawful  in- 
terest thereon  from  the  third  day  of  July,  1803,  till  pay- 
ment, and  the  costs  expended  by  them  on  this  occasion^ 
in  full  satisfaction  of  the  decree  above  referred  to." 
From  this  decree  the  defendant  Patton  appealed* 

Saturday^  Nov.  2d,  1811,  the  president  pronounced  the 
opinion  of  the  Court  that  tbe  decree  be  affirmed.  After- 
wards, viz.  December  20tli,  the  cause  was  reconsidered 
on  Bott9^  motion,  and  argued  by  him  and  Williams  ;  but 
on  Wednesday,  the  19th  of  February^  1812,  the  decree 
was  again  affirmed. 
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Rogers's  administratrix,    against   Chandlci^s  admi- 


OCTOBBS, 
1811. 


nistratnx.  Jan. ». 


IN  an  action  of  assumpsit,  in  the  County  Court   of  ?.Uponi» 

Fauquier,  on  behalf  of  Burton  Whatham  and  Anne  his  pie*  of "yiiS^ 

wife,  formerly  Anne  Chandler,  administratrix  of  Stephen  Sd,"  aT«rdiet 

Chandler^  deceased,  against  Joanna  Rogers^  administra-  Seni?^termii 

trix  of  Robert  Rogers^  deceased,  the  defendant  pleaded  ^Jf***^^ 

^non  assumpsit  by  her  intestate ^^  zxid  plene  administra^  w>dth«tM»eto 

^  ^  *  equal   to  the 

yit;  to  which  pleas  the  plaintiffs  replied  generally.     At  claim  of  the 

the  trial  the  plaintiffs  offered,  as  evidence  to  show  the  totheha^rS^ 

amount  of  assets^  an  appraisement  of  the  estate  of  Ro-  int,"tru^"r- 

hert  Rogers^  by  certain  persons  appointed  by  the   said  g^j^jj"**  "^J^" 

county  Court ;  'which  appraisement  was  made  on  oath,  j>»o«w   let 

,  forthj    with 

and  admitted  to  record,  qs  an  **  inventory  and  appraise'  tujfidetucer* 

ment;^  but  was  not  signed  by  the  administratrix.     The  portioBof  the 

Court  rejected  this  evidence  altogether ;  not  permitting  JJJ^e'  to  the 

the  jury  to  see  it;  to  which  opinion  the  plaintiffs  except-  haSd^wMim- 

cd.     Other  evidence  was  offered  which  satisfied  the  ju-  *^fi'"2^'^r 

'*        at  the  time  tf 

rVf  and  a  verdict  was  found  in  the  foUowincr  words  ;  *'  we  »«^V  ««'  the 

.  .  .     .  plaintiff ''e 

of  the  jury  find  the  issues  for  the  plaintiffs,  and  do  find  wn/. 

that  assets  equal  to  the  claim  of  the  plaintiffs  came  to  the  u    ntffideiu 

hands  of  the  defendants;  and  we  do  find  for  the  plain-  ^IJSioi^of  Uii 

tiffs  40/.  14*.  lOd.  damages.''    Judgment  was  according-  ^J^JJr,  J^^. 

ly  entered,  which,  upon  an  appeal,  was  affirmed  by  the  '^^  ^*  '^T^ 

District  Court  holden  at  Haymarket ;  whereupon  the  de-  ifotJtaoi. 

fendant  again  appealed  to  this  Court.  s.  An  ap- 

praisement of 
a    decedent's 

Friday,  January  lOth,  1812,  the  President  delivered  •S^^J^^Hy 
Ac  Court's  opinion,  that  "  the  verdict  of  the  Jury,  on  the  S^^^SntrtSt' 

second  plea  was  defective,  in  this,  that  it  did  not  find,  tor,  and  there- 

*^  '  '  ^     '  fore  not  to  be 

ivtth  sufficient  certainty^  what  portion  of  the  assets^  which  received  as  an 

1.     i_      J        r    J  n  ^    .    .  .inventory,    h 

came  to  the  hands  of  the  appellant,  were  unadmintstered  admissible  at 

•      •  •       •  /•      .  »  .       /.    .  ft  prima     Jofie 

ky  her^  at  the  ttme  of  suing  out  the  writ  of  the  appellees  /  evidenee   of 

the    value  of 
the     esute.— 

See  €UtiT*9ex€Cut9r  ?.  Anderion^  2K  UM36\,  and  AtweWt  adminietrutTi  t.  MUtm» 
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O^T0MMM,  and  that  die  appraisenieat  offered  in  evidence  by  the  ap* 
pelleea,  though  no  evidence  as  an  inventory  of  the  eetate  of 
the  appeilant'f  intestate,  it  not  having  been  signed  bf 
hen}  was  prima  facie  evidence  of  -the  nalue  thereof »  and 
ought  to  have  been  left  to  the  jury  as  such." 

The  judgment  was  therefore  reversed,  and.a  i^mh^for 
cias  de  new  awarded,  with  a  direction  that,  on  the  exe* 
Gution  thereof^  the  appraisement  stated  in  the  bill  of  esr 
ceptiotts  be  admitted  as  evidence  for  the  purpose  above 
mentioned* 


FHday,  TuHicr  agotftsi  Tumcn 

Jan,7th,lBit. 

1. Where*  THIS  was  a  suit  in  Chancery,  on  behalf  of  ^a9iif$ 
SmiSS^'^to*  Turner^  against  Bartholomew  Turner^  in  the  Count]r 
fct^irnOTr  Court  .f  Goschland. 

Se^  Twe^'  ^^^  object  of  the  bill  was  an  account  of  profits^  and 
ought  not  to  conveyance  of  the  title ^  of  a  tract  of  land,  for  which  a  deed 

be,  tn  general 

term9,    that   bad  been  n^ade  by  a  certain  William  Sampson  and  Bets^ 

payingthemo.  bis  Wife,  to  the  defendant.     The  plaintiff  alleged^  that  he 

tmttT  the**'  was  equitably  entitled  to  the  land,  by  purchase  of  the  said 

rt3?**SnYw  Sanson,'  that,  having  borrowed  the  sum  of  fifty  pounds 

to  him  the    of  the.  defendant,  he  caused  the  said  deed  to  be  made,  as 

nortng^  '  .  ,         •       .   ^      / 

prenuKS**     a  mortgage  to  secure  its  re>payment ;  that  the  defendant 

tut,   «that  ^     .  .  ^ :,        ,  , 

such  eouver  ^^  put  mto  possession,  and  by  the  use  and  occupation 

if  be.wiM!sa  ^^  ^^  ^^^  ^^^  moTt  than  satisfied  his  ^laim  of  the  mp* 
d^'roie'iih  "^y»  ^'^•^  interest.  The  defendant  contended  that,  die 
J2!™*l?*not  ''^''fiP*"  between  the  plaintiff  and  him,  was  originally  an 
that  he  Jle  absolute  Sale  of  the  land,  and  that  the  said  sum  of  fiitjr 
fU  eqoitj  of  pounds  was  paid  in  part  of  the  purchase  money  ;  but  be 
SS^^'that** the  admitted  that,  afterwards^  the  plaintiff  pressed  him  tQ 
preiJjiISrhe    8*v«  ^^^  ^^^  ^^  ^^V^y  ^b®  "^^^  ^^^^  interest,  and  to  take 

£)ld»**  See.  s 

See  DavUm  ▼.  WaiSh  «  ^iunf.  p.  537. 

9.  On  a  morUtcg9t'9  HU.  for  an  aceoant  of  pro6ta.  and  a  eonToranee  of  the  ntrtgafed  prt* 
miaet;  if  he  ttlR  he  indehtefl  on  the  mortgage,  hit  equitj  of  redemption  thoiUd  be  allovftf 
liims  but  the  e9^tf  of  auit  ahonld  he  deoiretHi  againK  him* 
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hi  Ike  SSHk  VUr  qf  the  C^tHmaMiealtk.  (j/t, 

b^k  the  land  ;   to  wkteh  he  assented,  end  gave  time  liU   a#T(YBB«» 
Ctimtmtt,  lf98«  and  ne  hngtr.     He  therefore  intiated  v^rs/-^^ 
that  the  last  arratogciBeot  made  the  contract,  n»t  a  mari^      Turner 
g^agr^  itH  a  c^ndi$i&nai  aale**^  Turner. 

By  consent  of  the  parties^  all  mattcm  in  difference  be*  -""——*-**• 
tweea  tbem,  rdacive  to  the  snitf  were  referred  to  certain, 
arbitratom^  whose  award  was  to  be  made  the  decree  of 
the  Court.  -  An  award  was  returned*  declaring  their  opi* 
mon  to  be  ^  tUattbe  endorsement  on  the.dced  in  question 
shall  operate  as  a  mortgage;'^'*  which  endorsement  was  in 
the  following  words ;  *  memorandum,  it  is  agreed  be« 
tween  the  within«-naihed  Bartholomew  Turner^  and  yamcs 
Titrnery  (who  in  this  case  represents  the  withia*named 
a^liam  Samps^nt)  that  if  be^the  said  y antes  Turner^  his 
heirs  or  assigns,  shall  pay,  or  cause  to  be  paid,  to  the 
said  BarthBlomrw  Tumety  his  heirs,  &c.  the  sum  of  fifty 
pounds^  current  money,  as  within  mentioned,  wHh  legal 
ittterest  thereon  from  the  date  of  19th  March  last^  and  to 
be  returned«on  or  before  the  25th  day  of  December  next 
ensuing  the  date  of  this  indenture,  then  this  indenture  it 
%9  be  considered  by  the  parties,  and  Ms  hereby  agreed 
by  the  sAid  Barthohmev^  Turner^  to  be  null  and  void  to 
all  intents  and  purposes.  'Tis  understood  by  the  par^ 
ties,  that  the  above  fifty  pounds,  with  interest  as  afore^ 
said,  is  to*be  paid  by  the  said  James  Turner  to  the  said 
Bartholomew  Turner^  on  or  before  the  25th  day  of  De" 
cember^  1798,  or  this  conveyance  is  to  be  considered  good 
and  valid."  The  arbitrators  awarded  **  that  on  the  said 
James  Turner^s  paying  the  said  Bartholomew  Turner 
fifty  pounds,  with  interest  from  the  19ih  March^  1798, 
the  land  shall  revert  to  the  said  James  Turner.^* 

The  award,  moreover,  set  forth  that,  **on  a  further 
examination  of  the  open  accounts  between  the  parties, 
there  appeared  to  be  a  balance  of  IL  4s*  9d.  iu  favour  of 
the  said  James  Turner.^ 

*  J^ote.  As  t9  the  difference  between  a  m9rtgag9  and  a  cgmliiiimaLgalsg 
aec  JTwi^  v.  AVwwaa,  «  Mu7{f,  W* 


Digitized  by  VjOOQIC 


09^ ,  Syprmne  Cowi  of  Appmb. 

OcTOBBB,  The  couoty  Court  decreed,  that,  upon  the  plakitiib- 
pa3ang  the  said  «un  of  Mty  poundst  with  interest  unlil 
payment,  the  said  Bartholomew  convey  to  hitn  the  land  bf 
deed  with  warranty  against  himself  and  those  cMming 
imder  him  ;  {but  appoiiUed  no  time  for  such  payment;) 
and  that  the  pbuntiflF  recover  coats  ;  which  decree  being 
affirmed  by  the  Superior  Court  of  Chancery,  die  defen** 
dant  appealed  to  this  Court. 

Frldajf^  January  lOih,  the  following  opinion  and  de- 
cree were  pronounced* 

^  It  is  the  opinion  of  the  conrt,  that  the  deeree  of  the 
Chancellor,  affirming  that  of  the  County  Court*  is  enro* 
neous ;  the  latter  decree  being  erroneous  in  this^  that 
a  time  should  have  teen  limited  within  which,  if  the  apel* 
lee  pai:d  the  money,  he  should  have  been  entitled  to  « 
conveyance  from  the  appellant ;  and  in  default  of  such 
payment,  be  foreclosed  of  all  equity  of  redemption,  and 
a  sale  directed  of  the  mortgaged  premises  ;-"-««s  also  m 
this,  that  although  the  appellant  was  entitled  to  hiace^Ce 
in  that  Court,  costs  aire  decreed  against  him**'-^ 

**  The  said  decrees  are  therefore  reversed  with  eostSy 
and  the  cause  remanded  to  be  proceeded  in  according  to 
the  principles  of  this  decree.'' 


Stockton  against  Cook. 
Jafi.i5.i8i5.      .pujg  ^^  ^^  application,  to  the  Stiperior  Court  of 
i-^oF^wT,  Chancery  for  the  Richmond  district,  by  John  Stockton^ 

-warrmuedby  purchaser  of  a  tract  of  land  from  William  and  fohn  Ro^ 
the  vendor  to  \  .1.1.* 

be  free  of  aU  bertSf  to  bc  relieved  agamst  his  bond  for  52L  10*.  part 

eneumbrancef 

Is  not  preeluded  from  relief,  ia  eqaity»  against  his  bond  for  the  purchase  monej,  bj  the  eii 

•amttanee  that  befiure  he  made  the  purehase,  he  was  fuliy  apprised  of  tbe  ensraliMkisSk . 

a.  The  aootgnee  of  the  bond  is  not  in  a  better  situation  tlum  the  aoiignor. 

(CT  See  JWrlfs  T.  Booe,  9  9Fak/h  S33.  i  tmAJPickett  ?.  .Mfrnf^  Id.  iSS,  aeotrdakt. 
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#f  the  purchase  moDejr,  on  the  ground  that  the  latid  was 
encumbered  by  a  previous  mortgage  for  64/.  11«.  8</.  from 
the  said  fFHSam  Roberts  to  y antes  Smith  &P  Company  f 
from  wbich  encumbrance  the  complainant  insisted  thut 
he  ought  to  be  exonerated,  because  the  original  written 
agreement  concerning  the  purchase,  bound  the  said  ffit* 
Uam  and  John  Roberts  to  make  him  a  title  ^  clear  of  any 
fraud  or  deceit;'*^  and  their  deed  to  him  contained  a 
clause  warranting  the  land  to  be^  at  the  time  of  granting 
th€  samey  free  and  clear ^  of  and  from^  alt  manner  of  en* 
cumbrancesy  and  from  the  just  claim  of  any  person  or 
persons  whatsoever*^ 

The  complainant,  in  his  biU  of  injunction^  did  not 
mention  whether  he  had  notice  of  the  encumbrance,  at  the 
ttme  of  the  purchase,  or  not.  He  alleged,  however, 
diftt,  having  paid  the  residue  of  the  purchase  moiley,  he 
advertised  his  said  bond,  forewarning  all  persons  from 
takifng  an  assignment  thereof;  notwithstanding  which, 
die  defendant,  Harmon  Cooky  bought  it  for  little  more 
tlwn  ^e  pounds,  and  afterwards,  as  assignee,  brought 
an  action  at  taw,  and  recovered  a  judgment  upon  it ;»» 
that  James  Smith  &P  Co.  had  commenced  a  stnt  in  Pitt' 
sjfhnmia  County  Court  to  foreclose  the  equity  of  redemp- 
tion ;  and  that  Wittium  (f  John  Roberts  were  insolvent. 

It  was  alleged  in  Coolies  answer,  and  proved  by  testi* 
mony,  that  the  complainant  knew  of  the  mortgage  before 
he  bought  the  land*  It  also  appeared  in  evidence,  that 
Cooky  before  he  bought  the  bondy  was  fully  informed  of 
Stockton^s  determination  not  to  pay  it  in  consequence  of 
diat  encumbrance.')'' 

The  late  Chancellor,  Wythe,  on  the  21st  of  Septem* 
bery  1803,  dismissed  the  bill  with  costs; — whereupon, 
in  October  following,  the  complainant  £led  a  biU  of  re« 
view,  alleging  the  said  decree  of  dismission  to  be  errO'^ 
neous  on  its  yace;— in  which  last-mentioned  bill  a  new 
averinent  was  inserted,  ^  that  the  complainant  was  igno' 

*  KOC0.  The  otUer  mtterial  cireuraitancef  are  aoticed  in  the  opiaion  ef 
Jsdgs  FsjiHiao. 
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OcTOBCKy  rmnt  cfthe  ^cumbrartce  at  the  time  &f  the  purdmse.^'^-^ 
But  this  alkgatioti  was  disproved  by  th«  deposition  of 
Samuel  Cdtiand^  who  stated  ^^that  he  was  aad  is  now  tfa« 
a§«t>F  of  Smth  &f  Company  f  that  amoog  their  papain  he 
discovered  a  deed  of  trust  or  mortgage  for  Robertas  land ; 
that  he  made  Stockton  acquainted  therewith,  who  made 
light  of  it,  and  plainly  intimated  to  the  deponent,  that  he^ 
Stockton^  believed  that  the  Bmtiok  debts  would  neter 
be  paid  ;  and  that  the  purchase  by  Stockton^  took  place 
after  this  information  was  given  him*'*  This  witness 
^ated,  farther,  that  be  brought  a  suit,  as  agent,  to  fore- 
close the  mortgage,  or  deed  of  trust,  and  obtained  a  de-» 
eree,  amounting  to  ninety-one  pounds,  wMch  Stocifon 
pmd. 

Chancellor  Wythe,  perceiving  no  cause  for  altering^ 
kts  decree,  affinned  it,  and  adjudged  and  decreed,  thaik 
the  bill  of  review  be  dismissed  with  costs  ;^^-*^hereupoa 
th»  eomplainant  appealed. 

Wednesday^  yarmary  15th,  18 IS,  the  following  -worn 
pronounced  as  the  opinion  of  this  Court,  (consisting  of 
Judges  FtEMiNO,  Brook,  Ca'bell,  and  Coaltee,) 
Judge  Flemiwo  dmenttng. 


<^  This  Coctrt  is  of  opinion,  that  the  said  decree  ia  erro« 
neous  :-  thereforev  it  is  decreed  and  ordered  diat  the  same 
be  reversed  and  annulled,  with  costs:  and  this  Courts 
proceeding  to  make  such  decree  as  the  said  Superior 
Court  of  Chancery  ought  to  have  pronounced,  is  of  opl^ 
nion,  that  the  decree  of  the  said  Courts  |>ronounted  the 
twenty-first  day  of  September^  1803,  and  sought  by  the 
biU  of  review  in  this  cause  to  be  reviewed  and  reversed^ 
is  also  erroneous :  therefore  it  b  further  decreed  and  or* 
dered  that  the  same  be  reversed  and  annulled ;  that  die 
hgunction  awarded  the  said  yohn  Stockton  to  stay  exeeo^ 
tton  of  a  judgment  recovered  against  him  by  the  said 
Barman  Coot  in  the  District  Court,  held  at  New^Loti'^ 
don  at  September  Term,  1 797|  be  perpetual  i  and  that  the 
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9ppel]^e«»  out  of  the  estate  of  tbe  wd  Eamum  Copi  in    OfiTOB«m» 
their  hmd»  to  be  admiiustered,  if  so  much  thereof  they 


bave^  f^y.  to  the  appellants  the  coats  expended  by  the  said  ^toektoa 
jfphn  Stocktcn^  as  well  ia  prosecutiog  his  suit  ou  the  biU       Cook, 
of  review^  as  in  prosecutiog  the  original  suit  in  the  said  ■ 

Cour^  of  Chancery*" 

.    Judge  Bjuk>kik  assigned  the  following  reasons  for  con* 
curring  ia  this  decree. 

I  concur  in  the  opinion  that  tbe  decree  of  the  Chancel*- 
lor  QUglit  to  be  reversed.  Though  Sutkton  ruas  appri* 
vd^^  mortgage  to  Smith  £sP  Co.  he  did  not  ccnseni  to 
tiif  the  iauf/i  with  that  encumbrance.  The  cof>enant  of 
the  vendors  does  not  except  it;  and  the  deed  to  the  ven** 
dee  coBtaii>s  an  express  warranty  and  covenant  against 
aU  tncjumbrancos*  The  vendors  evidently  preferred  to 
take  the  ^laim  of  Smifh  &P  Co.  upon  themselves  to  having 
its  amount  deducted  from  the  purchase  roon«y ;  tbcy  be* 
Ueved,  (no  doubt,)  that,  as  it  was  a  British  debt,  it  could 
iiever  be  recovered.  The  complainant  (the  vendee)  ha- 
Xipg  paid  off  the  mortgage^  has  an  equitable  title  to  have 
the  amount  deductisd  from  his  bond  to  the  vendors  /  sad 
their  assignment  to  the  defendant  does  not  place  Jiim  in  a 
better  situation  than  that  of  the  assignors^ 

,  Judgp  FL£MiiiG«-<-Wbenever  I  have  the  misfortune  to 
^differ  in  opinion  from  the  majority  of  the  Court,  I  feel 
^preat  diffidence  in  my  own  judgment;  though,  in  the  case 
before  us,  I  have  the  consolation  to  reflect  that  I  concur 
with  tl^e  venerable  Judge»  who  pronounced  the  decree, 
and  is  now  no  more.  Being  of  opinion  thai  the  decree^ 
dljpspssing  the  bill  of  the  appellant,  is  correct ;  and,  con«^ 
fCjiiiently,  differing  from  a  majority  of  this  Court,  I  shall 
fac^y  sute  4ome  of  the  grounds  on  which  my  opinion  is 
l^uaded;  and  must  premises  sound,  and  well-establish- 
^^axim^  that  whoever  comes  into  a  Court  of  equity,  to 
nak  felief  against  the  operation  of  the  law,  ought  to  ap» 
pear  with  a  pure  conscience,  and,  first,  do  equity  to  all 
,  paurties  concerned* 
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Let  U8  examine  whether  the  appellant  in  this  case  tias 
so  conducted  himself?  He  states  in  his  original  bill, 
that  the  land,  for  the  purchase  money  of  which  his  bonds 
were  executed,  was,  by  Roberts^  previous  to  his  said  pur- 
chase, mortgaged  to  yames  Smith  and  Co.  to  secure  the 
payment  of  a  considerable  sum  of  teoney.  But  finding, 
afterwards,  where  "  the  shoe  pinched^^^  and  that  the  sim* 
pie  fact  (though  literally  true)  was  insufficient  for  his  pur- 
pose, and  did  not  avail  him,  he,  in  his  bill  of  review^ 
«dded  a  very  important  assertion,  to  wit  that  **  o/this  cir- 
cumstance he  was  ignorant  at  the  time  of  the  purchase;'^ 
which  assertion  he  knew  to  be  false,  and  which  is  point- 
edly disproved  by  two  respectable  witnesses,  whote 
credibility  stands  fair  and  unimpeached. 

Summel  Calland  deposes  that,  about  the  year  ir86  or 
*«5r,  while  Stockton  and  Roberts  were  on  terms  for  the 
land,  the  former  applied  to  the  deponent,  who  was  ^bc 
agent  of  Smith  &  Co.  to  whom  the  land  was  under  a  deed 
of  trust  or  mortage ;  that  he  delivered  the  papers  re- 
specting the  land  to  Stockton^  who  kept  them  several 
weeks,  and  returned  them,  previous  to  his  contract  vntA 
the  Roberts^  and  made  light  of  it;  intimating  to  the  de- 
ponent that  he  believed  the  BHtish  debts  would  never  be 
paid ;  the  mortgage  having  been  made  to  secure  the  pay- 
ment of  a  British  debt.  In  answer  to  an  interrogatory, 
put  by  Stockton  by  the  witness,  he  said  that  he  understood 
the  bond  had  sold  for  an  inconsiderable  sum ;  but  that 
Stockton  had  damn'd  its  credit  by  advertising  it;  and 
another  reason  why  it  sold  so  low  was  that  it  was  not 
payable  until  more  than  three  years  and  a  half  after  the 
sale.  And  Cook^  in  his  answer,  says,  he  alwa  ysintended 
that  whatever  money  he  might  receive  on  the  bond,  more 
than  sufficient  to  discharge  Roberts^s  debt  to  him,  (to  se- 
cure the  payment  of  which  the  bond  wa^  pledged,)  should 
be  restored  to  Roberts* 

But  to  return  to  the  notice.  Drury  Cross  deposes  that  he 
had  bargained  with  the  Robertas  for  the  purchase  of  the 
land ;  when  Stockton  came  to  him  at  his  own  house,  and 
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informed  him  that  it  was  under  a  mortgage  to  James   October, 
Smith  &P  6b.    And,  wholly  from  what  Stockton  stated,  in 


regard  to  the  encumbrance  that  was  fixed  on  the  land,  he 
declined  his  bargain ;  and,  in  a  few  days  thereafter, 
Stockton  himself  became  the  purchaser.  Thus  did  he^  by  — — — * 
a  subtle  artifice,  defeat  Cross  of  the  purchsise,  in  order  to 
secure  it  to  himself;  for,  although  the  fact  was  true,  that 
the  land  was  under  a  mortgage  to  Smith  &P  Co,  yet,  as 
Iiis  motive  was  to  secure  the  purchase  to  himself,  (which 
fie,  no  doubt,  knew  to  be  an  advantageous  one  notwith- 
standing the  encumbrance,)  it  was  a  palpable /rozi^  prac« 
tjsed  upon  Cross.  And,  with  a  full  knowledge  of  all  these 
ciieumstances,  in  which  he  had  been  an  artful  and  a  prin* 
cipal  actor,  he  had  the  address  to  prevail  on  the  Roberts^s 
(either  from  their  ignorance,  or  their  necessities,)  to  co- 
venant, in  their  deed  of  October^  ITS 7,  (which  he,  no 
doubt,  bad  prepared  himself,)  that  the  said  land,  ^^a$ 
tAt^  tme^  was  free  and  clear  of  and  from  oil  manner  of 
encumbrances^  and  from  the  just  claim  of  any  person  or 
persons  whatsoever ;''  and,  as  such,  warranted  the  same 
to  the  purchaser^  who,  had  he  intended  upright  and  fair 
dealing  with  the  parties,  should  have  deducted  the  sum, 
lor  which  the  land  was  mortgaged,  out  of  the  price,  and 
psdd,  or  given  his  bond  or  bonds  for  the  balance ;  and  ta- 
ken a  special  warranty  for  the  land,  adapted  to  what  he 
well  knew  to  be  the  circumstances  of  the  case. 

It  appears,  too,  from  the  exhibits  and  evidence  in  the 
cause,  that,  notwithstanding  the  mortgage  which  Stock' 
tan  afterwards  discharged,  it  wa$  to  him  an  advan- 
tageoQs  purchase ;  for  it  appears  by  the  deed  of  trust,  or 
mortgage,  that,  in  addition  to  the  246  acres  purchased  by  , 

Stocktonj  there  was  a  tract  of  220  acres  adjoining,  (which 
liad  been  sold  by  Smith  &f  Co*  to  Roberts^  comprised  in 
the  deed;  making,  in  the  whole,  466  acres;  which  latter 
tract  of  220  acres  was  subject  to  contribute  in  due  pro- 
portioi^  to  discharge  the  sum  for  which  the  whole  was 
mortgaged,  to  wit,  64/.  l\s.  Aid.  And  it  is,  also,  in  evi- 
dence, diat  Stockton  6old  a  part  of  the  246  acres,  (but 
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1811.  * »  * 

five  hundred  dollars. 


Stockton  Bm^  however  that  may  be,  I  am  of  opinion  that,  if  Stocks 
Coo^       ton  would  avail  himself  of  the  warranty  in  the  deed  from 

^""""""^  the  Roberts's^  his  remedy  (if  any  he  hath, ;  is  against  them  : 
though,  according   to  the  principles  laid   down  by  the 

(a)  9  Mw^.  Judges  of  this  Court  in  the  case  of  Granlland  v.  Wight ^  {ay 
they  ought f  in  equity^  to  be  relieved  against  their  warran- 
ty*  The  case  alluded  to  was  this :  Wight  sold  to  Grant'- 
land  2L  piece  of  ground,  lying  on  a  street  in  Ricbmond« 
by  certain  metes  and  bounds,  marked  out  at  the  time  of 
sale,  which  lot  was  supposed,  and  publicly  advertised  by 
,  Wight^  to  extend  fifty  feet  on  the  street,  but,  on  measure- 
ment, it  fell  short  of  the  distance^  between  5  and  6  feet. 
Grantlandy  after  his  purchase,  and  with  full  knowledge  of 
the  deficiency  in  the  ground,  obtained  from  Wight  a  writ* 
ten  contract  to  make  him  a  title,  in  which  was  a  covenant 
that  the  ground  extended  fifty  feet  on  the  street ;  wjien, 
in  tact,  it  fell  short  upward  of  five  feet.  Grantland 
brought  his  bill  to  have  a  deduction  in  price  of  the  ground ; 
not  pro  rata^  according  to  the  deficiency,  but  claimed  an 
extra  deduction^  alleging  that  the  remainder  of  the 
ground  was  rendered  of  much  less  value,  on  account  of 
the  said  deficiency.  Wight  contended,  only^  that  the  de» 
duction  should  be  in  due  proportion  to  the  deficiency ; 
but  the  Judges  of  this  Court  were  unanimously  of  opi- 
nion that  Wigh^  would  have  been  relieved,  altogether^ 
against  his  covenant,  had  he  sought  such  relief;  although 
it  was  executed  under  his  hand  and  seal ;  because  Grani^ 
landwhs  apprised  of  the  boundaries  of  the  ground,  though 
not  of  the  quantity,  at  the  time  of  ttie  purchase  }  and  ac- 
quainted with  the  deficiency^  at  the  time  of  the  contracts 
In  the  case  before  us,  Stockton^  at  the  time  he  obtain- 
ed a  covenant  that  the  land  was  then  ftee  and  detr  of 
and  from  all  manner  of  encumbrances,  and,  as  such,  wai^ 
ranted  to  him,  had  perfect  knowledge,  (though  expreaaly 
denied  in  his  bill,)  that  it  was  under  a  deed  of  trust,  or 
mortgage  to  Smith  SsP  Co*  and  hi^i  de<^tfMl\y  availed  bi^a* 
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West 


self  ojf  that  knowledge  to  wreat  the  bargab  from  Crwts^  Octobbr» 
and  secure  it  to  himself.  The  two  cases  are  different  m 
circumstances)  but,  in  prineipki  sipftzr  to  me  the  same* 
There  is  abundant  evidence  in  the  record,  that  Sioci^ 
ton  was  a  litigious,  contentious  man ;  and  his  conduct, 
Aroughout  die  transactions  before  us,  appears  to  me  re- 
plete with  chicane,  artifice,  and  want  of  candour*  I  there- 
fore think  him  not  entitled  to  countenance  in  a  Court  of 
ejuiiff  ;  and  am,  upon  the  whole,  of  opinion,  that  the  de- 
cree is  just,  and  ought  to  be  affirmed ;  but,  a  majority  of 
the  Court  thinking  otherwise,  the  decree  is  to  be  re- 
versed with  costs,  and  the  injunction  made  perpetual* 


,  Blakey  against  West. 

IN  dus  case,  (which  was  a  bill  of  injunction,  £led  in 
the  Counj^  Court  of  ^ucibVi^Aam,)  on  the  defendant's  mo- 
tion for  dissolution^  it  was  ordered  and  decreed,  that  the 
motion  be  overruled  i  and  Q^in  order  that  an  appea^ 
nught  be  taien^  to  the  Superior  Court  of  Chancery,)  the 
iajunction  was  *^  by  consent  of  partiee^^  perpetuated. 
The  chancellor  reversed  the  decree,  and  directed  the  bill 
to  be  dismissed ;  whereupon  the  complainant  appealed. 

The  opinion  of  this  Court,  pronounced  Wednesday^  Jan^ 
vary  22d,  was  as  follows ;  *^  It  net  appearmg,  that  the 
iqunction  was  perpetuated,  by  the  act  of  the  County  Courts 
cor  tfiat  any  ^nat  judgment  was  rendered,  by  the  said 
court,  on  the  case,  although  (for  the  purpose  of  appeal- 
ing the  parties  consented  that  the  bill  should  be  perpe- 
ttliteds^^*-^i8  Court  is  of  opinion  that  the  appeal  did  not 
lia  m  the,  Superior  Court  of  Chancery;  and  that  that 

taken  Inr  (.  „ 
leatQfptrtiei*  Scesbo  J^CaU, t.  Feachif,  i  CtM.$S.  •&«  Clark t.  Cvnnaf,  i  Mxnfird,  i60^ 


Argaed 

Jan,    lOtL 
181S.      ^ 

Upon  s 
oounty  •ouit*! 
OTerrnHng  » 
moUoofordif- 
■olatUm  of  an 
iDjunoticm,  th^ 
partiet  eannot 
make  Uie  in- 
jonotioii  per- 
petnalyl^ycoit- 
tent,  iri  erder 
that  an  of- 
peal  magf  %e 
taken  /  but  to 
aatkorise  an 
appeal,  the 
eanie  must  be 
regalar^  pro* 
eeeded  m  to  a 
final  deewe.  ' 

SeeinJVbf^ 
ri$  ▼.  TomUne 
and  Orm,  £ 
Mutl/erd, 
S86.  another 
case  in  wkleh 
an  appeal 
eoaM  not  be 
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October,    court*  eoBsequently*  erred  in  reversing  the  said  decree^ 
and  dismissing  the  bill.     The  said  decree  of  reversal  is 


PiuUps      therefore  reversed  with  costs  ;  and  the  appeal  dismissed  ?. 
Mcison.      in^  order  that  the  case  may  be  proceeded  in,  from  the  de- 
cree overruling  the  motion  for  dissolution  as  aforesaid." 


Argued,  Jtfn.        Philips  and  Wife  against  Melson  and  Others. 
In     thit      ISAAC  MELSON,  of  the  county  of  Accomack,  by  his 

6A8e,  a  gene* 

rai  retidoory  last  wiU  and  testament,  dated  the  5th  day  of  Juncy  1784, 

viii  was'con- &i^<l  recorded  June  1st,   1785,  devised  his  land  to  his 

ci^nj*  Sc  ^*^f*^  *'  during  her  widowhood,  to  raise  his  four  youngest 

ter^w??   *^"  children  on*     He  gave  to  his  son  Levin  Melson^  one  large 

tote  in    the  iron  pot,  his  riding  saddle,  and  a  black  heifer :    to  his 

land;      there       .^  1  r  Jt  .  t-  ,  r      , 

being     other  Wife  and  four  youngest  children,  his  two  best  feather 
iwch'Xc tci-  heds  and  furniture;   to  his  daughter  Nancy^  one  safe; 
^^SJf/f^d  to  ^^  ^**8  daughter  Betty,  one  desk ;  and  to  his  daughter 
SSr^cbJsc;  ^^^^^'  °^^  square  walnut  table.     He  desired  the  rest  of 
mod  moreover,  fn's  estate  to  be  sold,  and  thff  money  to  be  eauallu  divided 

tiielife  estiite  ,  .     /.  „  ,  .,  .  ,  i         ^ 

in  the  land  be.  among  hisfour  smallest  children^  and  concluded  with  ap- 

the^^bcnefit  of  pointing  CharUs  Bagwell  executor,  who  refusing  to  act, 

iSS^t^hom  administration,  with  the  will  annexed,  was  granted  to 

^biSSSS  il/'J&r/  BonowelU    The  personal  estate  of  the  testator, 

•d:     It  was  in  possession,  at  the  time  of  his  death  (exclusive  of  the 

therefore  de*  .  ^ 

cided,     that  specinc  legacies  aforesaid)  was  worth,  according  to  the 

iSSoSTto  Ae  inventory,  42/.  9^.  lOd.    The  debts  paid  by  the  adminis- 

btTt    thIlt*Vt  trator,  and  necessary  expenses  of  funeral  and  adminis- 

wi  liw^*  tration,  amounted  to  42/.  15s.  10  U2d. 

See  Ken^      Rachel  Melson,  the  widow  of  the  testator,  by  a  "  bar- 

%  fion  T.  J^So* 
btrt  and  vife- 1  Wtuh.  Ill,  113.  where  it  was  laidy  that  a  teitatar. might  devise  lands  ib^ 
yeart  <* or  for  life,  and  limit  no  partieular  remainder;  and,  in  that  case,  ,the  rereraion  wit 
pass  in  thexesiduary  elaoses*'  but  the  xjeason  giTen  is,  that  mdh  appears  t9  be  the  tnteHt»»t 
of  the  testator.  A  ease^  therefore,  like  thit,  in  which  the  intention  of  the  testator,  vllecteti 

from  (he  lok^e  viU  tak^n  ioj^thi^^  appears  to  be  different,  maj  properly  be  eonsidered 
y.not  eonflieting  with  the  ^rmcip^  there  laid  down. 

See  Wymtty.  iSoiMZer't  iietrs,  1  Mwrfvrd^  537}  and  Johnson  and  othert  t.  J9/M$on*m 

.^'cJlns  mid  htit0.  Id.  540. 
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gtfin  with  Levin  Jdelsom^  his  eldest  son  and  heir  at  law^  Octobkr, 
oa  certaia  conditionsi  which  she  considered  benefici^  to 
herself^  gave  up  to  the  said  Levin^  possession  of  the  land 
devised  to  her  as  aforesaid.  She  died,  and  after  her 
death,  he  remained  in  possession  of  the  land,  and,  by 
his  last  will  and  testament,  dated  the  31st  day  of  March^ 
1795,  and  recorded  June  29th,  in  the  same  year,  devised 
it  to  his  wife  Nanny  MeUoriy  during  her  life  or  widow- 
hood ;  and  at  her  death  or  marriage,  part  to  his  son 
Noah  Wyat  Mekony  and  his  heirs  for  ever,  and  the  residue 
thereof  to  his  son  James  Milliner 9  and  his  heirs  for  ever. 

Matthias  Philips^  having  married  Nancy ^  the  only  sur- 
vivor of  the  four  youngest  children  of  Isaac  Melson^  (the 
other  three  having  died  unmarried,  and  without  issue,) 
laid  claim  to  the  whole,  or  a  considerable  part  of  the  said 
land,  contending  that,  by  virtue  of  the  clause  in  his  will, 
by  which  he  directed  the  **  rest  of  his  estate  to  be  sold, 
and  the  money  to  be  equally  divided  among  his  four 
youngest  children,'*  the  remainder  over,  after  the  widow's 
life  estate  in  the  land,  was  devised  to  the  said  youngest 
children. 

To  try  his  title,  he  instituted  an  action  of  ejectment 
againt  Nanny  Melson^  the  widow  of  Levin  Melson ;  in 
which  action  a  case  was  agreed,  stating,  among  other 
thmgs,  that  Betty  Melson^  one  of  the  said  four  young- 
est children,  died  in  her  father's  lifetime  ;  and  that  Caly 
Melson  and  Polly  Melson^  the  other  two,  departed  this 
life  after  having  survived  him  ;  and  ^'  that  the  said  Isaac 
Mekonj  at  the  time  of  his  death,  left  two  daughters  not 
mentioned  in  his  said  wiU,  to  wit,  Peggy  Wyatt,  who  is 
now  living,  and  Susanna  Smith,  who  has  died,  since  the 
death  of  the  said  Isaac  Melson^  leaving  issue,  who  are 
yet  alive." 

Judgment  was  entered  for  the  defendant  in  ejectment ; 
whereupon. i%t^/^«  and  imfe  filed  their  bill  in  the  Supe- 
rior Court  of  Chancery  for  the  Williamsburg  district, 
making  the  lawful  representatives  of  Isaac  and  Levin 
Melson  defendants,  and  praying  a  decree  for  the  land 
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itself,  or  part  thereof;  or,  if  the  Court  should  be  of 
opinion  that  it  must  be  sold^  under  the  words  of  the  will, 
then  for  the  money^  or  so  much  thereof  as  they  were 
entitled  to. 

^^  The  widow  and  children  of  Levin  MeUon  answered 
the  bill,  denying  the  right  of  the  plaintiffs  to  any  interest 
in  the  said  land ;  insisting  that,  at  the  death  of  the  widow 
of  Isaac  Meson^  a  remainder  over  did  not  pass,  by  the 
residuary  clause,  to  the  four  younger  children,  but  the 
reversion  vested  in  Levin  Melson^  the  heir  at  law ;  thete 
being  other  property,  which  the  testator  probably  liad  in 
contemplation  in  the  said  residuary  clause ;  and  not  the 
said  remainder  in  the  land.  The  iacts  contained  in  ,the 
case  agreed  at  law  were  admitted  by  the  counsel  on  both 
sides,  as  evidence  in  this  suit* 

Chancellor  Ttler  was  of  opinion,  that  the  residuaty 
clause  in  Isaac  MehorCs  will,  conveys  no  interest  to  the' 
plaintiffs  in  the  real  estate ;  that  there  are  no  ^ords  iii 
the  will  conveying  an  intention  in  the  testator  to  defeat 
the  heir  at  law ;  that,  as  the  testator  devised  his  land  to 
his  wife  for  life,ybr  her  henefit  and  that  of  the  ytmngtr 
children^  it  is  to  be  fairly  inferred,  that  he  had  given 
them  all  the  interest  in  his  land  he  intended ;  that  the 
implication  in  the  residuary  clause  is  too  weal  to  war- 
rant  the  exclusion  of  the  heir  ;  and  that,  therefore,  die* 
reversion  of  all  the  real  estate  of  the  said  Isaac  MeUoit 
went  to  his  heir  at  law,  Levin  Melson^  or  his  descend* 
anu«"  It  was  therefore  decreed  and  ordered,  that  the 
bill  be  dismissed  with  costs ;  from  which  decree  tb^ 
plaintiffs  appealed. 


Friday^    January^  24th»   1812,   Judge   RoAirs  pro- 
nounced the  opinion  of  this  Court,  (consisting  of  J^itfget' 
RoAKE,  Cabell,  and  CoalteEi)  that  t|te  djeqnec;.  .l{e 

Am&HED. 
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Purcell  against  Maddox. 


IN  a  suit  in  Chancery^  in  the  County  Court  of  Prince  b 'cheery; 
JTi/fiam,  on  behalf  of  yohn  Maddox  against  TAomas  Pur-  ^^^^,,J 
cell,  administrator,  de  bonis  non.  and  John  PurcelL  Wil'  «*aimed  « 

'^  share    of      % 

Bam  Purcelly  James  Purcelli  George  Purcell^  Charles  renduum,  m 
Purcell^  Elizabeth  Purcell^  and  Sarah  Purcell^  children  from  one  of 
•f  William  Purcell  deceased,  the  plaintiff  claimed  the  de-  {^c  ll^'Si 
Icndant  George  PurcelPs  share  of  the  decedcnt^a  estate,  ^^^Z»t  ^d 
by  purchase  for  a  valuable  consideration.  The  defend-  J^^J^  ®^|j' 
aat,  James  Purcell^  by  his  answer,  set  up  a  daim  to  the  tesutop  were 

,     ,  defeodimta  to 

same  share,  by  virtue  of  a  similar  bargain ;  contending  the  uu,   bu9 
that  the  pkuntiff   had  frauduleBdy   induced   the   said  ^^had^* 
Seorge  to  sell  his  share,  when  he  was  drunk,  and  for  a  2Sw  ^J^J  ^' 
very  inadequate  consideration  ;    but  that  his  own  pur-  J"*-  ^^]J^ 
dwse  was  fairly  made  for  a  reasonable  price.    Th  an-  ^^    phantiff 

purchaiedy 

swer  of  George  Purcell  supported  that  of  James;    and  Mod  aooUier, 
both  insisted  that,  according  to  the  contract  between  claimed  tho 
Maddox  and  George  Purcell^  either  party  had  a  right  to  JT^piSendSi 
iccant  within  a  certain  time;  which,  he  the  said  George  P^*****^*   "^ 

'    ^  '  **     appeanog 

had  offered  to  do ;  but  Maddox  had  refused  to  release  that,  by  adc- 

oree  m  a  wit 

hun  from  the  agreement.  »   behalf  of 

A  copy  was  exhibited  of  a  decree  in  Chancery,  in  a  trator  tu  bo- 

toit^hy  Thomas  Purcell  against  the  said  William  Purceli^s  Tiio^ii^^ 

•  repreftentatives,""^  by  which  a  residue  of  the  estate  of  J[J^^  ^^ 

die  said  decedent,  remaining  in  the  executor's  hands,  to  ^^7  ^^s«tees 
'  o  ,t      .  .      *"***  *****  •*'• 

me  amount  of  213/.  ISs.y  was  ordered  to  be  equally  divid-  reetcd»  aWi 

ed  among  Thomas  Purcell^  James  PurcelU  George  Purcell^  fendaDti  wm 
Binabeth  Purcell^  and  Sarah  Purcell,  who  (it  was  said  ^^,  ud 
diereui)  were  all  the  legatees  having  a  right  to  the  said  ^*"  ^o^ 

other  tho 
•  Kote.  ffho  were  made  defendants*  in  that  snit,  as  <*  representativet"  »^"^  «»  ^''••* 
of  WUHam  FurceU^  did  not  appear  in  the  transeript  of  the  decree.  ^^  determin- 

ed that  pro- 
eee^finga  should  have  been  had  against  tf/l  the  defendants ;  and  thejoanse  was  remanded  to 
th6  Coart  below  for  that  purpose. 

See  RichardifmU  Exeeutort  n  ffttnt,  8  Munfirdt  p.  148.  and  Ho9ptr  and  Wife  %^ 
Jhfftter  and  -mfet  i  Munfvrd,  119. 
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^^J^.V^^  ^^sidue ;  so  that  the  share  of  each  was  42/.  15^.  It  was 
stated  in  the  same  decree,  that  the  said  legatees  had  be- 
come the  purchasers  of  the  said  estate  ;  and  Jamee  Pur- 
cell  was  ordered  to  pay  to  George  the  sum  of  42/.  \Sa 
for  the  purpose  of  making  an  equal  division.  The 
'  right  of  the  plaintiff  Maddox  to  the  benefit  of  his  bargain 
with  George  Purcell^  appeared  established  by  deposi- 
tions. 

No  process  was  served  on  the  other  defendants^  who 
were  stated,  in  the  sheriff's  return,  to  be  *^  no  inhabitants 
of  his  bailiwick  ;'*  neither  was  any  order  of  publics^^n 
entered  against  them.  In  what  manner  the  cause  was 
set  for  hearing  is  not  set  forth  in  the  record.  But  on 
the  6th  of  Aprils  1808>  the  County  Court  decreed^  ^that 
the  plaintiff  recover  against  the  said  defendant^  jfamee 
JPurcelly  the  sum  of  42L  ISs.  with  interest  from  the  let 
of  January^  1803,  till  paid;  and  that  the  said  defend- 
ant pay  the  costs,  &c."  This  decree  was  affirmed  by 
,  the  Supreme  Court  of  Chancery  for  the  Skhmond  dis- 
trict;  whereupon  the  said  James  PurceU  appealed,  to 
this  Court. 

On  Monday f  the  3d  of  February^  1812,  the  President 
delivered  the  Court's  opinion,  that  the  decree  of  the 
County  Court  was  erroneous,  because  proceedings  were 
not  had  against  aU  the  defendants  to  the  bill  of  the  ap* 
pellee ;  although,  upon  the  merits  of  the  case,  (as  now 
disclosed,;  this  Court  inclined  to  approve  the  said  decree. 

The  decrees  of  both  the  Courts  below  were,  therefore, 
reversed ;  and  the  cause  remanded  to  the  said  Court  of 
Chancery,  and  thence  to  the  County  Court,  to  be  finally 
proceeded  in  a3  to  all  the  parties  aforesaid. 
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Davis  against  Johnson  &  Company.  *n-  «o,  isu. 

THIS  was  an  action  on  the  case  in  the  Fredericksburg  l.  In  tn  ae« 
District  court  on  behalf  of  Richard  Johnson  and  James  ^,^\^l 
Toungj  merchants  and  partners,  trading  under  the  firm  /Ij^/jj^ 
and  style  of  Richard  Johnson  i^  Company^  against  Isaac  y^jxeeotion, 
Davis^  \hAt  Sheriff  of  Oranre  County,  for  misconduct  in  on  the  exeou- 

i«.r-  ji.  ,  .        r    ^     .  lion  WM«  that 

office,  m  refusmg  and  neglecting  to  levy  a  wnt  of  fiert  there  were  na 
facias^  in  favour  of  the  plaintiffs,  against  a  ceruin  Benja-  ^IShthe^* 
1nm  Hyde^  which  lawfully  came  to  his  hands  to  be  execut-  j!tb6ed»*tho 
€d ;  the  plahitiff  averring  that,  **  at  the  time  of  the  deliv-  *^«> « 
ery  of  the  said  writ  of Jieri  facias  to  the  said  defendant,  plaintiff^ 
ted  afterwards,  and  before  the  return  of  that  writ,  that  is  Km^kmI  of 
to  say,  tm  the   .         day  of  ^  the  said  Benjamin  andtbsCoiir^ 

had  divers  goods  and  chattels^  within  the  "bailiwick  of  the  jf^J^S?^ 
said  declaration,  of  which  he  might  have  made  and  levied  ^.JJ^rttC 
the  debt,  interest  and  costs  aforesaid,  as  he  was  by  the  ^^'a^j^^ 
said  writ  commanded,  to  wit,  at  Orange  County  afore-  '•^'"wtihe 
said ;  of  which  the  defendant  then  and  there  Had  notice.'^  atmet  the  ju- 
The  defendant  did  not  expressly  state,  whether  any,  or  immbeat  <m 
wAdf,  return  was  made  on  the  writ  of feri facias*  m^^lSe*^*^ 

Plea  «  not  guflty,**  and  issue.  Ae"^!^  "^ 

On  the  trial  of  the  cause,  the  defendant  moved  the  court  i^n^tmed  in 

tkt     dtclofo* 

to  instruct  the  jury, "  that  it  lay  on  the  p/aintiji  to  prove  ami'' and n^ 
the  falsehood  of  the  return  mentioned  in  the  declaration  as  tfnctbf  tuued 
made  by  the  defendant^  on  the  plaintiff's  execution  against  ^^^fcj^ 
BenjtAnin  Hyde,  as  therein  set  out.  The  Court  instruct-  ^*^^nS!J2E 
ed  the  jury  that  it  lay  on  the  defendant  to  prove  the  truth  ^^  "J/™^ 
of  the  said  return.''  The  defendant  excepted  to  that  request.. 
opinion,  and  (a  verdict  and  judgment  having  been  ren- 
dered agaitisthim)  appealed  to  this  court. 

Tuesday,  February  11, 1812,  the  following  opinion  of 
the  court  (consisting  of  Judges  Roane ^  Cabell^  and  Coat" 
ter)  was  pronounced. 
,  Vol-  HI.  L 
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I  OcTOBBi^  «  The  Court  is  of  opinioni  that  the  appeUant  haring 
\^-s^  moved  the  court  below  to  instruct  the  jury  that  it  lay  on 
^J**  the  appellees  to  prove  the  falsehood  of  the  return  tnenm 
]M^Mcm  and  tioned  in  the  deciaration^  as  mad^  by  the  appelltot  on  the 
p..  appellee's  execution,  when  no  such  return  is  distinctty 
atated  in  such  declaration ;  the  said  court  ougbt  to  have 
declined  giving  any  ipstruetion  in  pursuance  of  sucb  re« 
quest.  The  Court  for  the  purpose  of  preventing  further 
litigation  in  this  case)  also  expresses  its  opkiion  to  be 
that^  if  the  return  to  which  the  iosmictioi^  in  question 
^as  applied^  had  been  that  there  was  no  efiects  with 
which  the  debt  of  the  appelleee  could  he  jsatisfiedt^ 
^such  instruction  was  also  erroneous;  as  eucb  retuns 
should  be  so  far  taken  to  be  true  as  to  dirow  the  burthca 
of  proof  on  the  advjerse  party  :-^«|idf  as  this  instructioi^ 
(though  probably  proceeding  from  the  mistake  of  both 
iJie  Court  and  the  piu-ties)  might  have  produced  injuvy 
to  the  appellant;  and  a^  the  said  judgment  for  the  r^iH 
00ns  aforesaid,  is  erroneous  j;«^it  19  constderedi  thai  tbft 
9ame  be  reversed,  8(c. ;  that  the  verdict  be  ^et  aaide^ 
and  a  i^ew  trial  be  had,  on  which  the  instruction  of  the 
Court,   if  required,  must  ^onforiii  %q  M^e  forej^oVBi^ 
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Lfgrand,  executor  of  Anderson,  agaimt  Francisco  gV^JJ^^* 
and  others.  ^^»  *»*  V 

IN  a  suit  in  Cumterhmd  eounty  Court,  between  ^amr*  t.  Where  * 
Jlnder$m9  an  infant,  by  Charks  A^ien,  l^s  guardian,  Peter  '^l^r}  htS 
F^ancMHCOy  ami  Suaannm^  his-wife^  and  Agnes  Anderson^  JJJ  wTr'^h  II 
an  infant^  by  WtUiam  Anderson^  her  next  friend,  plaintiffs.  *'^f^*"^ 
and  Thomas  Amfers^Hy  executor  of  Jamts  AndenfOn,  dc-  •;r«nn  him 
ceased,  defendant,  for  a  division  of  the  estate  of  the  pre«fa>iM  ucr- 
said  decadent  among  Ae  several  legatees,  according  to  ^  1,^"  "^^ 
hh  wilV;  and  the  pkintiffi  having  filed  their  bill,  and  ^J^  H 
the  defendant  kts  answer,  by  eonsent  of  parties,  commis^  ^  oommit* 

•  •lift  MoncTt       «|  - 

Blotters  were  appotnted*  who  made  a  report,  stating  a  di-  pointed  o 
vision  and  allotment  of  the  said  estate,  or  so  much  there*  couiit,  or  hut* 
of  "  as  W00  renderwd  ty  the  e^eeutar^^^  among  the  plain*  Ihlir'^Ldf 
titfs  and  the  defendant  |  whereupon,  at  March  Courc,  ^*^p,4'; 
iraS,  it  was  decreed  and  ordered,  that  the  said  division  S**^  *""* 

from    nmkng 

and  allotment  be  made  firm  and  stable  between  the  par-  tliit  ohjeoti^A. 

ties^  and  that  they  pay  equal  propprtions  of  the  costs  of  ^  Ji  $eem$ 
.„u  tliatatodde* 

««'^  ei«e,i»aMiit 

Ns  appeal  v>a9  taken  ;  Asr  hilt  of  rtoicw  fled  with  ^^  th?*5tS 

leave  of  the  court.     Susanna^  the  wife  of    Francisco.  ^^,^^^*^ 

,  ^^*  ottaie,  !• 

having  afterwards  died,  and  David  Mahne  having  inter-  »  ^^  to  a  bin 

married   with   Agnes  Anderson^  a  bill  was  filed  in  the  the  same  Mr* 

same  County  Court,  in  January^  1791,  by  Peter  Fran*  lexai    npre* 

ctJtcd^  administrator  of  Susanna  Francisco   his  late  wife,  tfiggestiiif 

James  Anderson^  David  Mahne^  and  Agnes  his  wife,  Skot  hwT*^ 

against  Thomas  Anderson^  executor  of  James  Anderson^  ^^^  ^^^ 

deceased,  charging  "  that  the  said  testator  left  on  Iris  plan-  property,  but 

tation,  at  the  time  of  his  death,  a  considerable  estate  of  that  tbit  whs 

^sonal  goods  and  chattels,  consisting  of  com,  wheat,  ^ince    iUtco^ 

oats,  tobacco,  horses,  hogs,  sheep,  and  stock  of  all  kinds,  ^hedM^^*^ 

with  a.  great  quantity  of  plantition  utensils,  and  which  J^y^.^^?*** 

came  lo  the  bands  and  possession  of  the  said  defendant, 

*  Note.    Saeh  a  bill  it  not  a  bin  oCtta^^w^  hfix  an  of^firm^  biUL    See  tkf  nste  |o  Sl'ssff 
t.  lane'*  txecutrUtf  %S,^Mi0i. 
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ecTOBEE,    and  uncmcounted  for^  hy  the  said  dtfendant  kcfort  She 

v^^v^     commissioners^  appoiuted  by  a  decree  ^f  the  jaid  Cotttttf 

Legrand      Couit  of  Cumberland^  to  divide  die  estate  of  the  said 

Franeisoa     testator,  according  to  his  last  will  and  testaaseat."    The 

,     *  plaintiff  therefore  prayed  that  a  new  accouQt  might  be 

rendered  of  the  defendant's  administrationi  and  a  iodl 

settlement  and  divi&ion  be  rnade^   hij  comssiseiooers'  to 

be  appointed  by  the  Court*     But  there  was  no  c9erme$U, 

in  this  bill,  that  the  new  matter  therein  set  forth  was  dit^ 

.    covered  by  the  plaintiffs  since  the  decree  in  Mardhy  If 68 1 

nor  that  the  said  decree  was  obtained  hy  fraud. 

,  The  defendant  not  having  answered,  an  order  of  ac- 
count was  made,  without  any  service  of  a^  decree  nisi. 
Thp  defendant  at  first  attended  the  Commisstotiers,  who 
made  a  report  on  the  7th  of  Mayy  1800,  stating  a  balanee 
of  107/.  13s.  6d.,  due  from  him  to  the  oompUdnant5«,'</*^r* 
reasons  appearing  to  the  Couri^^  this  report  was  set  aside$ 
and  another  account  directed  to  be  taken, by  the  same 
Commissioners.     The  defendant  had  notice^  butfaihdtm 
attend  them^  in  the  last  instance  9'  aod  in  January^  i^l, 
they  made  another   report,  whereupon  it  was  decreed 
and  ordered,  that  the  plaintiffs  recover  against  him  1^/* 
7s.  4d.f  with  interest  from  October^  17ar,  till  paid^  and 
the  costs* 

From  this  decree  the  defendant  appealed  to  the  Super 
rior  Court  of  Chancery  for  the  Richmond  district,  where 
(on  the  7th  of  March^  1803,)  the  Court,  *'  neither  ajirm^ 
ing  nor  reversing  the  decree  at  this  time^  referred  th^ 
accounts  between  the  parties  to  one  of  its.ov^p  Commis- 
sioners, to  be  by  him  examined,  stated,  se^ed,  afid  Mi 
the  Court  reported  :  the  appellant  was  permitted  to  am^ 
swer  the  bill  qf  the  appellees^  and  commissions  tx)  take 
depositions  were  awarded.''  The  appellant  then  &}ed| 
an  answer,  in  which  he  averred  that  he  hdd  gmtg  ixm  4S 
settlement  with  the  complainant,  un^  an  order  4of  Cmmi^ 
*  •  berland  County  Court,  and  fully  and.  fairly:  a^e^tmisd  (tM 
all  his  transactions  as  executor;    that  nothing  was  dair 
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from  him  to  the  complainants  ;  and  that  no  allowance    Octobi*, 
had  -ever  been  made  him  fbr  his  services  as  executor. 


A  report  was  afterwards  made  by  a  commissioner,  on  L«gran<i 
coBsiderifig  which,  together  with  sundry  examinations  of  Frandsea. 
witnesses,  the  Chancellor,  (Taylor,)  on  the  2d  of  ilfoy,  ■ 
i90fy  reversed  the  decree  of  the  County  Court,  and 
adjudged  and  decreed  that  JoMtah  Legrand^  (on  whose 
befaftlf»  as  appellsnt,  the  appeal  had  been  revived,  which 
dMifeed  by  his  death,)  ^*  out  of  the  goods  and  chattels  of 
Thoraias  Jmderst^n  deceased,  in  his  hands  to  be  adminis- 
tered, pay  to  each  of  the  appellees  53/.  4^.  1^.,  with  in- 
terest thereupon,  at  the  rate  of  five  per  centum  per  an- 
num, to  be  computed  from  the  first  day  of  November^ 
1803^  until  payment;  and  moreover,  out  of  the  same 
estate  in  <  his  hands  to  be  administered,  if  so  much  there- 
of he  hath,  and  if  not,  out  of  his  own  estate,  pay  to  the 
appellees  the  costs  by  them  expended,  as  well  in  prose- 
euCiDg  the  suit  in  the  said  County  Court,  as  in  defending  * 

die  said  appeaL" 

From  which  decree  JoBiah  Legrand  appealed. 

leighy  for  the  appellant.    The  decree  of  the  County 
Court  was  erroneous,  because  no  day  was  given  the  de- 
fendant to  show  cause  against  it ;  which  ought  always  to 
be  d^ne  where  the  decree  is  by  defau!t.(a)     Our  act  of    (a)  Ifmde's 
ae«w»bly(*)  does  not  alter  this  rule.    The  provisb,  **  that     (i)    Rev'd 
Ae  Court,  for  good  cause  shown,  may  allow  the  answer  f^sc/j^^**!' 
to  be  filed,  and  grant  a  further  day  for  the  hearing/' 
shows  the  meaning  of  the  act  to  be,  that  the  decree  must 
aot  be  absolute,  but  conditional ;  and  such  has  been  the 
constant  practice  of  our  country. 

'2.  The  Chancellor's  decree  was  also  erroneous.     The 
decree  of  March^  If  88,  between  the  same  parties,  and  in 
aeUtioQ  4o  the  same  subject  of  controversy,  was  a  com-  • 
pfcte  bar  to  this  suit,  (c)     A  bill  of  review  might,  indeed,  /^^  ^^a  £^, 
lliv«»i»«en  resorted  to  for  error  in  &w,  if  such  existed,  on  *''• 
SW'face  of  that  decree,  or  upon  new  matter  since  JiscQ* 
ured.(d)     But  this  was  not  a  bill  of  review-  .   j^'O  ^^^P  ^^ 
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October,  The  Chancellor  has  erred,  too,  with  respect  4o  c^«« 
He  reversed  the  county  Court  decree*  yet  gave  the  coett 
of  both  Courts  against  the  afipdiani^  If  the  At^et  was 
irregular,  the  appellant  ought  not  to  pay  the  eoaita  of  coi^ 
reeling  iu 

Wicihanij  on  the  same  iidct  observed  that  the  eoAtoef 
the  appeal  ought  not  to  have  been  decreed  to  b«  paid 
by  Josiah  Leg^and^  out  of  his  own  estate,  in  casd  that  of 
his  testator  should  be  deficient;  but  out  of  the  tstAXm^si 
the  testator  only  ;  because  the  testatt^r^  having  appealed, 
was  himself  the  cause  of  incurring  those  coats* 

Wirt,  for  the  appellees*  As  to  the  first  objection ;  where 
a  defendant  in  a  Court  of  equity  has^  attended  i^  the  ta- 
king of  depositions,  and  made  objections  tothe  Commts* 
sioner^s  proceedings,  he  ought  to  be  considered  as  a  party 
in  substance^  though  not  inform.  Tfivrnm  Anderson  was 
permitted  to  file  his  answer,  in  the  Superior  Court  of 
Chancery ;  and  the  whole  case  was  referred  to  Master 
Commissioner  Greenhow.  He  had  full  opportunity  of 
defence  before  that  Commissioner,  and  fully  avaikd 
himself  of  it. 

Our  second  Bill  in  the  County  Court  was  in  the  nature 
of  a  bill  of  review,  if  one  was  necessary ;  but,  in  fact 
such  a  bill  was  not  necessary  ;  our  only  object  being  ta 
charge  additional  facts  against  the  executor.    The  priot 
proceedings  are  no  where  pleaded  in  bar* 

Costa  are  discretionary  with  a  Court  of  equity.  The 
executor  withheld  the  estate  improperly ;  and,  since  hta 
misconduct  rendered  the  suit  necessary,  he  ought  to  pay 
the  coats. 

Wickham^  in  reply*  The  County  Court  decree  was  clears 
ly  erroneous.  There  was  no  direction  that  the  decree 
nisi  should  be  served  on  the  party,  widuMit  witiah^  it 
could  not,  with  propriety,  be  made  absolute.  The  defeti<X* 
snt's  attending  the  Commissioner  did  not  predu^o  him 
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Apvh  mtkiog  thk  i>bjecfi)Oii ;  at,  ia  Blincoe  r.  Btrkdeg^   Qorotst^ 

(1  Ca/4  AQi^y  the  at4>earaoce  of  the  adverse  party,  at 

the  taking  of  die  defiositiom  was  held  to  be  no  waiver 

of  his  o^fection  that  it  was  taken  under  a  commissiott 

iMued  without  notice  of  the  intended  application  for  it. 

The  principle  which  governed  that  decision  applies  to 

this  ease.     Thonum  Andtr^^^M  appearance  in  Court  was 

not  ondl  ajier  the  first  decree,  though  at  the  term  in 

whii^  it  was  pronounced ;  and  then  only  for  the  pur« 

pose  of  appeaiing.    It  was  no  appearance  to  the  cause. 

The  Chancellor^  upon  the  answer  filed  hefore  him,  ought 
to  have  determined  whether  the  decree  of  March^  1788^ 
was  a  bmr  or  not;  instead  of  doing  which  he  referred  the 
accounts  again.  That  decree  was  either  regular  or  irregu* 
kr*  If  irregular,  it  could  not  be  set  aside  but  by  appeal, 
writ  of  error,  supersedeas,  or  bill  of  review.  The  plaintiffs 
should  have  excepted  to  the  report  of  the  first  commis* 
sionera,  af  it  was  incomplete^  if  all  the  property  was  not 
psoduced  to  them  by  the  executor. 

The  bar  relied,  upon  in  the  answer  is  equally  good  as 
if  formally  pleaded.  He  says  in  the  answer  that  he  had 
fuUy  and  fairly  settled  all  his  accounts  as  executor  before 
those  commissioners. 

There  are  three  instances  in  which  a  party  may  over- 
haul a  decree  :  It  For  error  in  law  apparent  on  its  face; 
(which  is  not  pretended  in  this  case ;)  2.  Upon  discovery 
^  new  matter ;  and,  3.  Where  the  decree  was  obtained 
\sf  fraud s{a)  in  which  case  there  may  be  a  qiuisi  bill  of  ^^^^^^' 
review*  But  no  discovery  of  new  matter,  or  fraud  iu 
obtaining  the  decree,  is  suggested  here.  Again,  a  bill 
of  review  cannot  be  filed  without  leave  of  the  court J^ 
This  bill,  therefore,  was  not  a  bill  of  review ;  and  should 
have  been  dismissed,  being  barred  by  the  decree. 


Thursday^  February  \Zth^  1713,  the  president  pro* 

i 
*    K^tCh  *  A  biO  toiittpea^i  •  d«ere«  for  fmud  in  obtaiaing  k»  may  beJileU 
^M9mt  kave  rf  tht.C^urtt  aad  it  au  original  bilL    See  Cm»>.  Eg.  96,  97. 
t  P,  Wm9. 73.  Zayd  fi  JHoHHlk   See  alio  Bank$  i.  Anderion  and  «ther9, 

aie&«M.9a 
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Ogtobbb;  aouniced  the  opioion  of  the  Court,  that.the decrees  of  tbt 
Superior  Court  of  Chancery,  and  County  Coon,  were 
both  erroneous;  that  of  the  County  Court,  because^*  it 
was  rendered  against  the  testator  of  the  appellant  with* 
out  his  having  answered  the  bill,  or  the  nUi  decree  serv^^ 
ed  upon  him." 

Both  decrees  were  therefore  reversed,  **  without  decide 
ing  upon  any  other  points  made  or  occurring  in  this  causej^ 
and  it  was  ordered,  that  the  cause  be  remanded  to  the 
said  Court  of  Chancery,  and  from  thence  to  the  CounQr 
Court,  to  be  regularly  proceeded  in  from  the  nUi  decree 
of  the  said  County  Court,  so  as  to  let  the  appellant  avail 
himself  of  the  decree  of  that  Court  of  March^  ITSS,  io  a 
suit  between  the  same  parties,  which,  as  it  now  seemM  t9 
this  Courts  ought  to  be  conclusive^  or  to  make  such  other 
defence,  against  the  bill,  as  he  may  be  advised  is  rt]sht 
and  proper,  in  order  to  a  final  decree." 

*  Note.    SevertI  pointi  vere  su^geMed  in  the  argatneott  ^luth,  tiot  bdq^ 
beaded  by  the  Court,  are  aot  mentioned  hy  the  reporter. 


»«e« 


Fcbry.  isie.         Pitts,  exccutor  of  Rowzee,  against  Tidw^lL 


1.  Under      THOMAS  PITTS,  executor  of  Ra^ph  Rowzee^  d*- 
of  the  act  of  ceased,  having  brought  an  action  of  debt  in  the  County* 

January  tKHb, 

1804^  ooneeming  the  prooeedingt  in  Courts  of  Chancerj^  {Beifimd  Cadet  2d  vol.  p.  29.)  mm 
appeal  from  an  9r(ier  diitolving  an  injunction,  coald  not  be  taken,  but  onl/  from  the  diamia» 
Monofthe  bill. 

{^  B«t  tee  the  act  o£  January  SOth,  UlO,  acts  of  1809,  ch.  Ilth,  leet  9d. 

9.  It  it  not  competent  to  a  eompUinant  to  d'tmitt  his  own  bill,  and  then  object,  in  an  app^. 
bite  Court,  that  the  prayer  thereof  haa  not  been  decreed  in  hia  &f  our. 

S.  Where  an  h^unetioB  Si  vholl^  ditaolTed  in  a  County  or  Corporation  Court,  the  bill  ia  ooS 
to  ttand  ditraiased,  until  ttvo  tucceed'nff  Courts  have  been  held  thereafter  in  sm  h  County  cm* 
Corporation ;  and  the  appellate  Court  will  not  presume^  from  length  of  tme,  that  two  M»ift 
Courtt  w^re  held ;  but  thii  circumstance  must  expHcitly  appear  in  the  transcript  of  tb^, 
reeord. 

4.  Q^utre.  If  it  do  explicitly  appear,  that  two  ouch  Courts  were  heldf  and  it  de  itH 

appear  that  at  or  before  the  i^eeond  court,  any  cause  was  shown  agfinst  the  dissuasion  HtlObm 
U I  can  the  cierk*s  negiecting  to  enter  the  dismission  hive  the  effect  of  keeping  the  ciili«e 
00  the  docket  ?  -  .  .  «    * 
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Court  of  Wmimordand^  and  obtained  a  judgment  agaiBftt  OoToBim, 
Reuben  Tidwelk  upon  a  bond  for  d4{«  XOs.  \\d.y  executed 
to  the  said  Howzee  in  his  life  timei  a  bill  was  filed  on  the 
ehancery  side  of  that  Court,  and  injunction  granted,  to 
stay  proceedings  on  the  said  judgment.  The  equity  stated 
was,  that  Rowzee  had  been  guardian  of  the  complainant, 
from  the  time  of  his  being  very  little  more  than  14  years 
of  age,  until  he  attained  the  age  of  21  years;  shortly  af* 
ter  which  the  said  Rowzee^  who  was  uncle  to  the  com- 
f^inant,  taking  advantage  of  the  influence  he  had  over 
him,  in  consequence  of  having  (he^  entire  control  of  his 
person  and  property  so  many  years,  had  induced  "him  to 
enter  into  a  settlement  of  the  guardianship  account,  and, 
(through  his  ignorance  of  the  nature  of  accounts,  of  the 
annual  profits  of  his  estate,  and  of  the  disbursements 
which  had  been  made  for  him  by  the  said  guardian,)  had 
persuaded  him  to  execute  the  bond  aforesaid,  for  a  pre- 
tended balance  due  from  h<m ;  ^^  he,  the  said  Ruiph^  stat« 
bg,  that  he  never  intended  to  demand  any  thing  of  the 
complainant)  but  that  his  only  object  was  to  have^  the  ac« 
count  closed.** 

The  merits  of  the  case  need  not  be  farther  reported  | 
being  sufficiently  set  forth  in  the  opinion  of  Judge 
Flemino. 

l*he  County  Court,  on  considering  the  bill,  amended 
bill,  answer,  amended  answer,  and  exhibits,  at  February 
terin,  1806,  ordered  the  injunction  to  be  dissolved,  **  and 
that  the  defendant  recover  of  tl>e  f^mplainant  his  costs,*' 
&c.  J  from  which  decree  the  defendant  prayed  an  appeal 
to  the  Superior  Court  of  Chancery  for  the  Williamsburg 
district.  **  And  at  another  day,  to  wit,  at  a  Court  of 
quarterly  session  continued  and  held  for  Westmoreland 
County,  the  30th  day  of  Octeber,  1806,  came  the  com* 
plainant  and  dismissed  his  bill,  and  prayed  an  appeal  to 
the  Superior  Court  of  Chancery  for  the  Williamsburg 
district-** 

The  chancellor  {Tyler)  was  of  opinion  that,  instead 
of  the  County  Court*!  dissolving  the  injunction,  it  should 
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Rowzecj  during  the  whole  period  he  acted  as  guardiaa 
to  the  appellant,  with  any  other  accounts  which  may  since 
have  subsisted  between  them."  He  therefore  reversed 
the  decree,  and  ordered  the  cause  to  be  remanded  to  the 
said  County  Court,  for  that  Court  to  direct  the  accounts 
aforesaid,  to  be  taken;  giving  leave  to  the  parties  to 
take  further  testimony  as  they,  or  either  of  them,  may 
choose. 

From  this  decree,  Pitts^  executor  of  ^^wzf^,  appealed. 


Saturday^  February  22d,  1812,  the  following  was  pro- 
nounced as  the  opinion  of  this  Court. 

**  The  Court  is  of  opinion,  that  the  first  appeal  taken 
in  this  case,  being  from  an  order  dissolving  an  injunc- 
tion ;  and  it  neither  appearing  that  two  succeeding  courts 
had  been  A^A/ thereafter,  in  the  said  county;  (even  prior 
to  the  time  when  the  second  appeal  was  prayed;)  nor 
that  the  clerk  had  entered  a  dismission  of  the  bill^  pursuant 
to  the  3d  section  of  the  act  of  January^  1804,  entitled 
*'  An  act  concerning  the  proceedings  in  Courts  of  Chan- 
cery, and  for  other  purposes  ;'*  {pne^  or  both,  of  which 
were  necessary  to  make  the  decree  of  dissolution  &nal  i) 
the  said  order  was  not  of  a  character  to  authorize  an  ap- 
peal to  the  Superior  Court  of  Chancery.  And,  as  to  the 
appeal  prayed  upon  the  dismission  of  the  bill,  by  the  ap^ 
pellee^  in  October y  1806,  the  Court  is  further  of  opinion^ 
that  it  is  not  competeht  to  a  party  to  dismiss  his  bill,  and 
then  object  in  an  appellate  Court,  that  the  prayer  thereof 
has  not  been  decreed  in  his  favour. 

**  The  decree  of  the  Superior  Court  of  Chancery  is 
therefore  reversed  with  costs ;  and  that  of  the  County 
Court,  dismissing  the  appellee's  bill  at  his  own  instance, 
is  to  be  affirmed." 


Judge  Fleming,  dissenting  from  the  foregoing,  pro- 
nounced the  following  separate  opinion. 

Whenever  I  dissent  from  a  majority  of  the  court,  it 
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will  perhaps  be  expected,  and  I  think  it  incumbent  on 
me,  to  assign  some  reason  for  my  opinion ;   and  the  dif- 
ference on  this  occasion  being  merely  on  a  matter  of 
practice,  I  shall  briefly  notice,  that  on  the  2rth  of  Fe- 
bruaryy  1806,    TidivelPs  injunction  was  dissolved  by  the 
County  Court  of  Westmoreland^  on  which  he  prayed  an 
appeal,  which  was  allowed  him  on  the  usual  terms ;  but 
it  being  from  Vin  interlocutory  decree,  not  authorized  by 
law,  he  could  not  prosecute  it.     By  an  act  of  assembly, 
passed  thie  20th  of  January^  1804,  (ch.  29.  sect.  4.)  it  is 
enacted  that  "  where  an  injunction  is  wholly  dissolved  in 
an  inferior  Court,  the  bill  of  the  complainant  shall  sUnd 
dismissed  of  course,  with  costs,  unless  sufficient  cause  be 
shown  against  such  dismission,  at  or  before  thn  second 
Court,  let  the  same  be  monthly  or  quarterly  thereafter : 
and  it  shall  be  the  duty  of  the  several  clerks  of  the  said 
Courts  to  enter  such  dismission  on  the  last  day  of  the 
terms  aforesaid.'^ 

It  was  the  official  duty  then  of  the  clerk  of  Westmore^ 
land  County  to  have  entered  the  dismission  of  the  bill 
on  the  last  day  of  the  same  Court  after  the  injunction 
was  dissolved,  no  sufficient  cause  having  been  shown 
against  such  dismission.  At  the  October  Court  foUow* 
ing,  Tidwelly  finding  the  cause  still  on  the  docket,  did 
what  the  clerk  ought,  ex  officio^  to  have  done  before ;  as 
it  is  highly  presumable  that  two  Courts,  either  monthly 
or  quarterly,  had  intervened  between  February  and  Octo^ 
bery  when  Tidwell  dismissed  his  bill,  and  prayed  an  ap- 
peal (not  from  the  dismission  of  his  own  bill,  but)  from 
the  decree  dissolving  his  injunction,  which  then  had  be* 
come  final. 

There  appears  some  irregularity  in  the  proceedings, 
but  it  was  not  the  fault  of  the  appellee ;  and,  in  cases  of 
equity^  I  am  not  for  adhering  to  rigid  rules  of  practice  j 
but  would  relax  a  little  to  obtain  justice. 

With  respect  to  the  merits  of  the  cause,  it  appears  to 
me  that  the  decree  directing  an  account  to  be  taken  of 
the  guardianship  of  Rowzee  is  correct :   First,  because 
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OeroBER,    the  estate  of  his  ward  consisted  of  between  thirty  and 
forty  negroes  and  about  450  acres  of  good  land :  he  was 
sent  only  two  years  to  school  from  the  ag^  of  fourteen, 
when  Rowzee  became  his  guardian,  lived  chiefly  among 
his  relations,  was  meanly  clad,  and  had  large  sums  of 
money  to  pay  after  he  came  of  age,  for  necessariei^whilst 
he  was  under  the  guardianship  of  his  uncle  Rowzetm 
Secondly,  because   the  guardian  (conscious,  no   doubt, 
that  he  had  not  done  justice  to  his  ward^  but  had  neglect- 
ed his  interests)  showed  great  anxiety  to  have  the  ac- 
count of  his  guardianship  settled,  as  "^oon  as  his  vmrd 
came  of  agii   siiying,  at  the  same  time,  ^*  that  he  was 
fearful  unless  he  could  get  a  setdement,  that  he  should 
be  greatly  injured,  on  account  of  the  property  of  his  wctrd 
being  considerably  wasted  during  his  minority.**   ITiird- 
ly,   because,  after  the  settlement,  (when  or  how  it  was 
made  does  not  appear,)  he  took  the  bond  of  his  ward  for 
about  34/.,  but  drxlared  he  never  intended  to  receive  any 
money  on  it ;  but  only  meant  it  as  a  bar  against  any  claim 
which  his  ward  might  bring  against  him,  as  his  guardian ; 
and  it  is  in  evdence  that  great  waste  had  been  committed 
on  T'dwelts  property,  whilst  i?otf;2^^  was  his  guardian. 
And  lastly    because  by  our  act  of  Assembly  concerning 
^uaid  anss  orphans,  &c.  it  is  enacted,  that  every  orphan 
who  has  an  ^estate,  the  profits  •  f  which  shall  not  be  suffix 
cient  for  his  or  her  maintenance,  shall  be  bound  appren** 
tice,  &c.     Upon  these  grounds,  I  am  of  opinion  that  the 
decree  directing  an  accouLt  to  be  taken  of  the  guardian-- 
$hip  of  the  appeilant^s  testator  ou^rht  to  be  affirmed :  but 
H  majority  of  the  court  being  of  a  different  opinion,  the 
decree  is  reversed,  and  the  bill  of  the  appellee  disniissed 
irUb  costs* 
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Throckmorton  against  Cooper's  lessee.         March,  uia, 

IN  an  action  of  ejectment,  in  the  Superior  Court  of  Fre*  ^^^'  f^J^^J^  ^ 

derici  County,  the  d<^cIaration  contained  two  counts  \  the  «J««tmcot  on 

first  of  which  laid  the  demise  of  the  land  in  controversy,  »nd  •  yerdict 

(viz,  **  the  land  whereon  All4on  Throckmorton  formerly  uff/  for*  ti!e 

lived  containing  294  acres/';   as  from   a  certain  >A»  l?*L*coi^ 

Holker;  and  the  second  laid  the  demise  of  the  same  land,  'i^?^  ^®*''- 

^  ration    men* 

as  from  Hannah  H.   Cooper.     Mordecai    Throckmorton.  t»oned,iti8w» 

ground  for  ar- 

tenant  m  possession,  was  admitted  defendant  in  the  room  rest  of  judg. 
of  the  casual  ejector,  confessed   the  lease,  entry,  and  rv9  \Qunt9 
ouster,  pleaded  the  general  issue,  and  agreed  to  insist  on  of  the  *iS^^ 
the  title  only  at  the  trial-     The  jury  found  for  the  plain-  f^^ll^'^t^'' 

itff^^  the  land  in  the  second  count  in  the  declaration  men-  ??"••   ®«? 

•^  KeT,  Code, 

tioqed,  and  one  cent  damages ;  and  for  the  defendant  on  i*t.  vol  eh. 

i_     /?    .  , .  i_        .  .        r  .  t      '*  »eot  ^i.  p. 

XXL<t  first  count ;  subject  to  the  opinion  of  the  court,  wbe-  ii:^ 

ther  the  ejectment  could  be  sustained,  upon  the  declara*     s.  q^^Bre 

tion  filed  in   this  cause.'      The  court,  afterwards,  on]?^^^!'  ** 

'  '  fttwrct*  to  Uie 

motion  of  the  plaintiff,  permitted  him  to  amend  his  decla-  ^e«**ratM>o  m 

■^  .  "^  tbit  case  have 

ration  by  enlarging  his  term^  from  ten  to  fifteen  years  ;(a)  been  aasutn. 
and  having  considered  the  verdict,  and  a  motion  of  the  (ajseeffnnt^ 
defendant  in  arrest  of  judgment^  was  of  opinion  that  the  deTisecs^T* 
said  motion  be  overruled,  and  that  judgment  be  entered  ^'^^' ^^^ 
for  the  plaintiff  for  the  land  in  the  second  count  of  the 
ileclaration  mentioned,  together  with  his  damages  and 
costs. 

Whereupon  the  defendant  appealed* 

Pagey  for  the  appellant,  and  Wickham^  for  the  appellee, 
submitted  the  case  ;  and,  on  the  6th  of  March,  1812»  the 
judgment  was  affirmed* 
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March,  1812.  Gibson  against  While  and  Company* 


1.  In  a  suit 


in 


ChancJ^J,      THIS  was  an  attachment  in  Chancery  in  the  County 
•gainst  a  de!  Couft  of  Princc  Edward,  on  behalf  of  miUam  White  and 

lenuaDt,    who  ^  ' 

is  ortt  of  this  Company  against  Thomas  Gibson^  an  absent  dtkndixntyZnd 

country,    and    n   ,         j^.,  .,  ri  «  i/. 

another,  wfM-  J^ooert  hibsoji^  a  resident  of  that  county,  charged  2tsjrau* 
liavhj|  mVh  ^f^^^^i^y^^dwg  effects  of  the  said  absentee,  sufficient  <o 
o*,"m^  othei^  satisfy  the  claim  of  the  plaintiffs,  which  was  partly  found* 
wise  indebied  ed  on  a  bond  for  51i.  dated  the  24th  of  J^ay,   1803,  and 

to,    such    /iA»  ^  ^1  y 

fentec,  a  de-  partly  on  an  open  account  of  goods  sold  and  delivered, 

cree      rannot  . 

be  entci-ed  &c.  ;  beginning  y^/y  4th,  1801,  and  ending  October  2  ith^ 
tendant  in  this  1B03;  total  138/.  Os.Od,;  including,  c/^ /^  ^^em^,  the  same 
v""e^»"«mi  ^^'-  ^^^  ^'^''^^^  ^^«  ^^^^  w**  g'^ven ;  that  sum  being  cd- 
codings,  Th*e  ^^""^^  in  the  account,  under  date  of  Jlay  24th,  1803,  as 
plaintiff    has  *«  ^  difference  in  exchange  of  horses.^*     This  account  was 

estabhshed  his  ^ 

claim  against  supported  bv  the  deposition  of  a  certain  Thomas  Ander* 

the   abaentee.       * '^     ,  "'.  ,  ,  „    ,  ^., 

sdny  taken  w:th  notice  to  Robert  Gibnony  but  without  any 
cascjifthede-/'"*^'^^^^^'^  ^f  noticf  to  Thomas  Gibson.^a)  The  depo- 
iTc^nuy^^ap!"*^^*  stated,  that  *'he  came  to  live  with  IVWiam  White 
Td^btor ofih  "^^"^  '^^  ^^^  of  September,  1801,  and  continued  with  him 
absentee,  but  until  about  the  1st  of  September.  1603,  as  a  store  keeper: 

toholdefFects.    ,  ^,  ^.,  r     ,        ,    r       ,  .        * 

VMonging  to  that  Thomas  Gibson,  one  ot  the  defendants,  was  m  the 
not'ejfec^iai  ^^^^^  ^f  buying  goods  of  the  said  White/  that  he,  thede* 
dfttrg,^  or^^  ponent,  believed  the  articles  in  the  said  account,  (which 
wthont    any  ^^s   annexed  to  his  deposition,)   between   the   first  of 

titie   at    allf  *^  '^ 

he  should  be  September^  1801,  and  the  first  of  September.  1803,  were 

considei-ed  .  -T  »  » 

personally  re-  correct ;  that  he  delivered  the  greater  part  of  them,  and 
for  so  much  had  no  doubt  of  the  correctness  of  the  balance." 
have*^consom-      The  defendant,  Robert  Gibson,  by  his  answer  declared^ 
priai^To^hU  ^^^^  he  had  purchased,  for  a  full  and  adequate  price,  liU 
not^to'b  "^"^  the  property  which  had  belonged  to  Thomas  Gibson,  Mid 

forthcoming, 

or  for  the  pro .  (a)  See  Pev.  Code,  1st  vol  p.  280.  sect  If. 

nu  he  may  '  »  r- 

have     receiv- 
ed ;  but  for  that  amount,  a  decree  may  be  made  against  him  personally  in  the  Jirat  place  ; 
holding  the  property  in  his  hands  ultimately  bound,  if  he  be  insolvent;  and  for  the  balance 
<^the  plaintiii*'s  claim  the  court  may  proceed  in  the  first  place  against  the  property  Uoeff^ 
either  by  considering  such  defendant  a  truolee  thereof/or  the  use  ofcredtort,  an4  direct*., 
ing  a  9nle,  unless  the  debt  be  paid  by  a  given  day ;  or  by  tequettering  it,  (^under  the  Aot  of  * 
Assembly^)  ae  the  property  of  the  ohoentee. 
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had  paid  the  whole  of  the  purchase  money,  amounting    October, 
to  491/.,  after  deducting  therefrom  the  sum  of  683/.  16^.  v^^-^^-^^^ 
due  to  him  from  the   said  Thomas^  to  secure  which  was,       Cibson 
indeed,  his  principal  inducement  to  the  purchase*  White  and 

Sundry  depositions  were  taken,  with  notice  to  Robert 1^ 

Gibson  only  ;  proving  circumstances  concerning  Thomat 
GibuorCs  runni^  away  from  his  creditors,  with  the  pri- 
vity and  assistance  of  Robert  ;  and  that^  in  a  conversation 
with  one  witness,  Robert  said,  **  he  was  very  much 
troubled  about  his  brother  Thomaa^s  afTairs  in  this 
country  ;  that  his  brother  would  be  in,  shortly,  to  settle 
them  himself,  for  that  he  had  property  here  to  pay  his 
debtSm*^  It  was  also  proved  that  the  property  which 
Thomas  owned  before  his  departure,  and  of  which  Robert 
took  possession,  consisted  of  a  tract  of  land,  (the  num- 
ber of  acres,  and  value,  not  mentioned,)  and  four  slaves 
and  other  personal  property,  worth  about  six  or  seven 
hundred  pounds. 

The  defendant,  Thomas  Gibson,  not  having  entered  his 
appearance,  and  given  security  according  to  the  Act  of 
Assembly,fa)  an  order  was  made,  at  May  Court,  1801,  code"^o\^\n 
•'  that  he  appear  here,  on  the  first  day  of  August  Court  P-  *^f«  «•  ^^ 
next,  and  answer  the  plainti£f^s  bill,^  and  that  a  copy  of 
this  order  be  forthwith  inserted  in  some  one  of  the  news- 
papers printed  in  the  City  of  Richmond^  for  two  months 
successively,  and  also  posted  at  the  front  door  of  the  . 
Court-house  of  this  County."     A   certificate^  {not   an 
oath:)  of  Ritchie  and  Worsley^  editors  of  the  Enquirery 
•*  that  the  above  advertisement  was  inserted  in  that  paper 
once  a  week  for  two  months,''  was  filed  ;  but  no  proof 
appeared  that  it  had  been  posted  at  the  front  door  of  the 
Court-house. 

The  cause  was  heard  the  20th  of  August ^  1807,  on  the 
billj  answer^  and  exhibits ;  on  consideration  whereof,  it 
decreed  and  ordered,  that  the  complainants  recover 


*  A'ole.  The  termt  of  tbif  order^  WMler  tlie  Aet  of  Astemblf,  should 
lMTe|ioeii»  *■  thKt  Cho  abADt  dtfendaia  appear,  8(c  and  gime  $ecitritjf  fir 
perfirwingtha  tkcre^.^ 
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OcTDBEE,    against  the  defendants  138^  9t.,  with  interest  from  the 
20ih  of  November^  1 803»  till  payment,  and  their  costs. 

A  petition  of  appeal  was  presented  to  Chancellor 
Taylor,  on  behalf  of  the  defendant,  Robert  Gibson^  who 
had  been  prevented,  by  necessary  absence,  from  appeal* 
ing  at  the  time  the  decree  was  pronounced ;  suggesting^ 
the  following  errors  in  the  proceedings ;  viz. 

1st.  There  is  no  evidence  exhibited  to  justify  the  de- 
cree ;  the  depositions  filed  to  establish  a  debt  against 
Thomas  Gibson^  not  being  taken  with  notice,  published^ 
as  by  the  Act  of  Assembly  is  required* 

2d.  There  is  no  proof  that  impeaches  the  petitioner's 
tide  to  the  property  in  his  possession,  purchased  from  the 
defendant  Thomas^  which  is  isought  to  be  subjected  ta 
his  debt* 

3d.  The  answer  of  the  petitioner,  responsive  to  the 
plaintiff's  bill,  could  not  be  disallowed  by  a  Court  of 
Chancery,  unless  impeached  by  the  verdict  of  a  jury^  in 
a  suit  of  this  description** 

4th.  The  process  required  by  lav^'  was  not  used  in  the 
commencement  and  prosecution  of  this  suit.f 

5th.  The  decree  is  pronounced  against  the  defendants^ 
without  discriminating  the  relation  in  which  they  standi 
regards  the  debt^  and  the  property  that  ought  to  be  sub* 
jected  thereto. 

6th.  The  plaintiffs  •have  not  been  ruled  to  give  bond 
^  f«)  Jl«).  and  security^  as  the  law  requires.(flr) 
p  115.  0.  78.  The  Chancellor  granted  the  appeal,  and  auxiliary  su* 
persedeaSj  upon  the  usual  terms ;  and  afterward  reversed 
the  decree ;  and,  proceeding  to  make  such  decree  as,  in 
his  opinion,  the  County  Court  ought  to  have  pronounced, 
decreed*   that  Thomas  Gibson  do  pay  to  the  appelleea 

*  Mie»  *  Qtt<rre.  At  to  the  eorreetnen  of  thit  potitioii,  see  Rcmton  t« 
JRowtau,  lH.^M:9h  pi.  4.  Mce  ▼.  Purcelt,  Jd  3.a'.  Puyyiet  ▼  Cole§, 
I  MuT^ord,  373.  ]»/.  3.  and  3.  ManhiUf.  Thomptoth  ^  Mii^f<^,  418. 
pi  2. 

t  JV*f re.  No  order  rettraining  the  defendant,  Robertt  from  paying  avaj 
the  efieets  in  |iie  htndf,  wai  either  endoned  on  the  writ,  or  made  hj  tbe 
Coirt   But,  9u^ref  had  Ac  a  right  to  coaplainof  thb  oaakmum  I 


ieot.d. 


Digitized  by  ^OOQIC 


tn  (he  38A  Y&ahof  flbe  CmmnoMmML  07- 

US/.  9«.  with  interest  as  aforesaid,  and  their  costs  in    OcTosttt, 

isit 
the  County  Court ;  and  that  the  apptUunt  pay  them  the  k^f'st^^ 

aniouDt  of  their  said  recovery,  on   tticir  entering  into       Gibwm 

bond,  writhotit  sufficient  security,  to  be  afiproved  by  the   White  and 

clerk  of  the  Superior  Court  of  Chaacery,  in  the  penalty  »—, 

ci  SoOL  with  condition  to  restore  the  said  money,  with 

interest,   to  the  said  Thomas  Gibson^  in  case  he  shall, 

within  the  time  prescribed  by  law^a)  claim  the  samci  (a)i(i:ae<t.4 

and  be  adjudged  entitled  thereto. 

To  this  decree  a  writ  of  superstd^oM  was  awarded  by 

a  Judge  of  this  Court  {  the  reasons  stated  in  the  peti* 

tion  being,  1.  Because  there  was  no  sufficient  proof  that 

the.  petitioner  was  indebted  to  the  said   Thomas  Gibson^ 

or  had    effects  belonging  to  him  in  his  hands,  to  any 

amount   whatever ;  and,  3.  Because,  if  such  were  the 

fiict,  no  decree  ought  to  have  been  entered  against  the 

petitioner  for  any  specific  sum,  as  there  was  no  proof  that 

supported  any  such  decree  ;  but  an  account  should  have 

been  directed  of  the  moneys,  or  effecti,  of  the  said  Tho^ 

mas  in  his  hands,  and  a  decree  entetM,  only  for  the 

balance  of  the  moneys  appearing  due,  or  for  the  sale  of  the 

effects  /  whereas,  by  the  decree  as  rendered,  the  petition* 

^  is  made  immediately  chargeable  with  a  fixed  sum  of 

wx^y^  although  it  is  not  proved  that  he  is  indebted  to    , 

the  said  Thcmas  to  any  certain  amount* 

Wickkafn^  for  the  plaintiff  in  err  or  ^  and  Samuel  Tay* 
hr  and  Hay ^ for  the  defendant^  submitted  the  case. 

Friday^  March  6/A,  1812,  Judge  Boake  pronounced 
tli#  foUowiog  opinion  of  the  Court* 

f'  The  Court  is  of  opinion,  that  there  is  np  error  in  so 
■mch  of  the,  decree  of  the  Superior  Court  of  Chancery 
as  reverses  that  of  the  County  Court  with  costs ;  but 
that  the  residue  thereof  is  erroneous,  in  this  ;  that,  to 
^tide  the  appellees  to  a  decree  against  the  appellant, 
tt^ift  Qibison^  th«sy  should  have  proved  themsehes^  in  a 
Is|pi  -way^  to  be  credikfrs^  of  Thomas  Qihson  t  first,  by*^ 
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Ofwvm,  {mceediag  mgobirly  ag^MMt  Auh  uo4kr  the  Act  of  Asr 

S^fs^^^^  aemUy,  as  an  ai^cutfg^  wbu^  neither  appears  from  the 
^^'JJ**      record,  nor  is  stated  in  either  of  the  decrees  to  have 

w^  awl  iKen  done  ;  and,  secondly,  by  exhibitiag  legal  and  suffi* 

««»«M.Mi»  ^Mt  proof  of  their  debt. 

«( The  deposition  of  the  witness,  Anderwn,  neither  ap- 
pears to  have  been  regularly  tdcen,  on  due  publication  of 
'  no^t  $0  the  ahetUec^  Thomoi  Gibson  /  nor  does  his  de- 

position, as  taken,  prove  any  sfiecific  sum  due,  or  give 
any  explanation  of  the  bond  of  said  Thamas  Gib$ont 
found  in  the  record  ;  although  be  is  the  subscribing  wi^ 
ness  thereto,  and  might,  perhaps,  have  given  a  satisfaclo- 
ry  account  thereof,  had  he  b^en  examined  touching  the 
debit,  in  the  account,  under  date  of  the  twenty*fourth  of 
Matff  1803* 

^^  The  decree  of  the  Superior  Court  of  Chancery  is 
also  erroneous,  in  this,  that  as  the  appellant  does  not  ac- 
knowledge himself  a  debtor  of  the  absent  defendant,  but 
ckuma  the  property  in  dispute  as  Ium  own,  no  decree  ought 
to  have  been  piwioanced  against  him,  peroonaUt/^  for  the 
pajnnent  of  moncy^  unless  it  bad  appeared  that  he  had 
consumed,  or  appropriated,  part  of  the  property  to  his 
own  use,  so  that  the  same  was  not  forthcomingr  or  bad 
derived  profits  from  the  use  thereof;  and  then  only  to 
the  amount  of  the  value  of  the  property  so  consuniOil 
or  appropriated,  and  of  the  profits  so  received ;  but  that 
jf  tie  tUk  of  the  property  appeared  to  be  m  the  appellant^ 
though  not  in  a  way  to  be  effectual  agminoi  creditoro^  #r 
not  to  be  in  him  at  aU^  but  in  the  absent  defendant^  (of 
which  this  Court  gives  no  opinion,)  the  Court,  ^ler 
taking  an  account  (agreeably  to  the  principles  bdore 
itated)  of  the  snm  for  which  the  appellant  was  pereanaUy 
responsible,  ought  to  have  proceeded  against  the  property 
'  itself 9  either  by  considering  the  appellant  as  trustee  there" 

qf^  for  the  use  of  creditors^  and  directing  a  salc^  unlesa 
the  debt  was  paid  by  a  given  day ;  or  by  sefuesteri^f  j||. 
(under  the  Act  of  Assembly)  as  the  property  of  the  ab* 
emtee  ;  holding  i/,  (in  either  case,)  ultimately ^  bound  for 
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(te  8Qm  decreed  agaiost  die  iipp«UAiit  ^tfr«amt%*    Tbm^  Oeremk. 
fore^  it  18  decreed  aad  ordered,  that  so  much  of  the  said    \,^•^/-^ 
decree  of  the  Superior  Court  of  Chancery,  as  is  before     B«m)o1p>i 
ntemioned  to  be  correct,  be  affirmed ;  that  the  residue  BMdoipii  ami 

Othen. 

thereof  be  reversed  and  annulled ;  and  that  the  appellees  m^,,.....,^ 
pay  to  the  appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here.  And  it  is  or* 
dered  that  the  cause  be  remanded  to  the  said  Court  Cff 
Clumcery,  and  from  thence  to  the  County  Court  of 
Ptince  Bdward^  to  be  regularly  proceeded  in^  to  a  final 
decree,  agreeably  to  die  foregoing  principles  asid  opi» 


Randolph  against  Randolph  and  Others.       m^ch^im, 

181S. 

WILLIAM  RANDOLPH,  on  the  4tli  of  May,  1808,     i  When  a 

^  tUve  is    9old 

preaevted  a  bill  to  the  Judge  of  the  Superior  Court  of  and  delivered 
Ghaiicery  for  the  Richmond  District,  setting  forth,  that  a  MU/$oie, 
in  December,  1 806,  he  made  a  eonditwuU  sale  of  a  negro  'l^^^f^^ 
fcoy^byibenaHieof  ff$ratfo,to  J$ham  Rand^ph^  for  WOk  ^^/^^^ 
lobe  paid,  200  dollars  part  thereof  out  of  the  said  bham^s  parted    with 

^  his  title.     If, 

then  crop  of  tobacco,  and  the  balance  out  of  his  ensuing  therefore,  he 
crap ;  hut  that  it  was  expressly  etipukttd  and  agreed^  he"  ^reierved 
that  he  should  make  no  bltt  of  sale^  and  the  prcp^rt^  hlmtetf^nlu 
AoMt  not  he  changed^  until  the  whole  of  the  purchase  ^SnerS^S 
mooey  should  be  paid  ;  that  upon  these  conditions,  the  ^   P^d.  th^ 
imA'Isham  took  possession  of  the  said  slave,  but  he  Uetoiihiiii. 
atsogether  feOed  to  pay  any  part  of  the  said/um  of  1  XOk     «.  Jt  9eem%^ 
and  had  become  altogetiirr  insolvent ;  that  notwiUistatid-  wCo  Vi^l^^ 
tag  the  premises,  John  G.  Wooffbik  and  John  Boomt^^^^  Vt^z^^"^ 
caieeutors  of  John  Hoomeo^  deceased,  having  «ssiyW"a"^[^<^— '^o*^  * 
liak  vS  fieri  fiichui  against  the  said  bh<km  Rand&ipffJ^f^^^if^,  W^^    ' 

I  prMvmt 


t^i  BOiwithsUDcluig  hiB  remedr  at  law.     See  ^is  point  ^ovq  ^^^mtjp^  deluded  m  tftlm   ^ 
mm^.  Butkr,po9t.  \       \  J 

^dbyG(^ogle  - 


100  Skfumttknrt  ^Jppt0b. 

^mi^'    ^wed  Ae  mad  alav^  to  be  tdmi  it^tm»ulim%^0tit 

s.^^v^^^    Sheriff  of  fyu^AtUmg^  who  ihs^tened  tx)*  ftdv^rti^r  aod 

Uandoi|ih     ^u  him  to  satiafy  the  said  writ ;  and  ehwld  he  be  put^ 

^^P*»  ^^  chased  by  some  petfon  Uvinff  at  a  dUtanet^  «r  in  »0nm 

■■    (^ker  Mtate^  the  complainant  might  run  the  rui  cf  Umng 

htm^  as  weii  as  his  debt  aforesaid. 

The  prayer  of  the  bill)  ^reforo,  was,  tbot  the  aatd 
jkham  Randolph^  the  Sheriff  of  Fotvhatan^-  aad  the  exe- 
cvitors  of  John  Hoomes^  be  made  defeadaats,  and  com* 
pelled  to  answer^  &€• ;  that  iiham  Randolph^  hmrisg  faaM 
to  pay  the  purchase  money  at  aforesaid,  be  decreed  M^  f«- 
linquish  to  the  complainant  all  pretensions  to  the  said 
slave  :  and  that  the  said  Sheriff  be  perpetually  eajoinad 
from  proceeding  to  sell,  and  be  ordered  to  deliver  kim , 
up  to  the  complainant* 

The  Ghancellor  granted  the  injunction. 
2fo  ansa>er  wasjiled  by  Isham  Randolph  ;  a  decree  ^fdst 
rvas  entered;  but  no  further  proceedings  appear  ta  htmc 
taken  place  against  him* 

VtoTA  the  answers  of  the  acting  Sheriff  of  Povfftatan^ 
and  Hoomes^s  executors,  it  appeared  that  those  defend* 
ants  considered  the  negro  Horatio  as  being  the  aboaime 
property  of  hham  Randolph ;  and  that  a  boitd  as  in* 
demnfy  the  <SAer/^  in  selling,  had  beenghren,  soJiA  ample 
security. 

It  was  proved,  by  depositions,  that  an  agent  of  William 
Randolph  (the  daimant)  had  claimed  the  slave  <hk  his 
behalf,  and  prohibited  the  Sheriff  from  selling  him  ; 
that  William  Randolph^  before  he  sold  the  said  slave  to 
Jsham,  had  declared  his  intention  to  reserve  ike  title  -  in 
himself,  until  the  200  dollars  were  first  paid  ;  wmd  Jdiat 
after  selling  and  deliveri^^g  him,  he  said  diat  lie  had 
'  made  such  reservation.  It  was  also  proved,  that  Aiktm 
Randolph  repeatedly  totd  a  witness  that  the  negro  boy 
HoratiOs  in  his,  the  said  Ishawfs  possession,  was  not  bia 
ptt>perty,  nor  did  he  consider  him  assudi,  until  he  slMHild 
pay  the  money  agreed  on  to  Wifliam  Ramblpht  wlmh  he 


Digitized  by  VjOOQIC 


returq,the  aatd  boy.  But  it  w«»  provttd  by  another  wkp  v^#N<<i%./ 
MB6,  that  /sA^mi  Ratulolfiht  hi  December^  1806,  told  biai,  KmOoIi^ 
that  0^iAia»r  Stmdolph   had  agreed   that  he,  the   taid  **^^,Jj^"^ 

Umnty  should  take  the  said  negro,  for  which  be  waa  to       

pay  sixty  pounds,  out  of  the  crop  of  tobacco  then 
priziBg,  at  die  estate  he  rented,  and  fifty  pounds  out  of 
the  ne&t  crop  of  tobacco ;  withotU  saying  any  Mfi^ 
aimi  the  saki  rtstrvatioiu  No  tessiimoruf  xoas  produced 
conoemiDg  any  dedaralions  by  the  complaiQant  and 
bhmm  Randolph^  rt^en  bath  were  preeeni* 

On  the  tddi  of  September^  IQOd,  the  cattse  was  heard ; 
and  the  Chancellor  *^-  being  of  opinion,  that  the  injunc^ 
tian  in  this  case  should  not  have  been  granted^  because',  if 
the  seizure  in  the  bill  mentioned,  was  unlawfttl,  the  law 
afforded  a  cotnplete  remedies'*  decreed  and  ordered  that  the 
hill  be  disauased  ;  from  which  deeree  the  complainant 
appealed. 

The  eaisse  was  as*giied  by  CaU^for  the  appeUant,  who 
quoted  The  Duie  of  Somerset  v.  Cooison,  8  P.  Wms*  390. 
aftdl  FeUs  'v.  Read,  3  Vesey^  Jun.  70.,  to  show  that  in  a 
ease  like  this^  the  law  did  not  afford  a  complete  remedy  $ 
fafut  equHy  had  juri^&etion^  an4  aught  to  give  reief  by 
injunction. 

No  counsel  appeared  for  the  appelke.^ 

JHonday^  March  16di,  1812,  Jadge  Roanb  pronounced 
the  Court's  opinion,  that^  ^  on  the  ground  that  the  sale 
of  the  slave  in  the  proceedings  mentioned,  was  admhted 
hy  die  i>ill,  and  established  by  the  testimony,  and  diere 
tris  no  evidence  adequate  to  prove  the  reservation  set 
itp^  on  the  part  of  the  appellant,  {and  not  on  that  stated 
h^  ih£  Chancellor^)  the  decree  is  correct;  and  this  the 
■  nnher,  because  due  appellant  saw  it  proper  to  dispense 
«idi  the  answer  of  the  appellee^  Isham  Randolph^  (who 
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teToitji,  mm  a  ptr^»  aad  privy  to  die  whole  tmteaction,)  tf^ 

N^a^^s/^  tettisg^  the  cause  down  for  trial,  withoot  his  answer* 

V-  Decree -afilmied* 

Smith  Mid 


MyrTh^7Mi,    Boykin'a  Devisees  against  Smith  and  Others* 

1812. 

1.  Th<;  Court      UPON  an  appeal  from  a  decree  of  the  Soperior  C6«rt 

of  a    Count/ 

having  caused  of  Chsocery  for  the  fVHiiamskurg'  District,  by  whkb  a 
and7aii  to*be  hill  filed  by  Francis  M.  Boyim^  Jamtt  J^kmm^  and 

alSuuheyear  ^^^  *'«  ^'Z^*  ^*»  dwmissed  With  COttS. 


Coal4.  having      ^^^  '^  ^^^"^  *****  "  *«  Tth  day  of  y«fwry,  ltOO» 
h«en  oontinu.  thc  Legislature  of  this  Coauaonwealth  enacted  a  kinr 


■uch  Couit-  entitled,  ^*  an  act  for  altering  the  place  of  holding  Coiuta 
tCJ^ar  18CMI,  in  the  County  of  A/e  c/"  WigfU  ,•*'  that  by  the  said  law 
Couri  of  cqui*.  certain  Comaiissioners  were  appointed  to  contract  with 
lum^d^  th^t  ^^^^^^^^  BoyUn,  late  of  said  County,  for  erecting  at  hie 
the  title  to  own  expense,  a  Court-house  and  Jail,  at  the  most  com* 
the  land  built  vsnieot  place  on  his  land ;  in  consideration  whereof  It 
jao«nt,'"were  vss  enacted,  that  whensoever  he  should  have  cofli[^eied 
thi^c^rtUnd  ^^  »^i^  buildings,  and  the  same  should  be  received  bf 
their  ■ueeti.  ^^  g^jj  Commissioners,  thenceforth,  all  the  public  build- 

■ort ;  altiiough  ■ 

no  deed  from  iQgt  at  Smk/ific/dt  belonging  to  the  Coan^  at  Jth  of 
proprietor  "  Wight^  should  bc  Vested  in  him,  to  and  for  his  own  pro- 
can  be  pro.     ^^  ^^^^  ^^  ^^^  j^^  ^^  ^^  passed  the  6th  day  of  Jamsr 

2.    Qn^re.  ^¥*  1802j  to  explain  the  above^recited  act,  the  Umd,  set 

ought  not  such 

presumption      .  .     .  .     „ 

to  uke  pUce  at  tew,  as  well  as  in  equity  ? 

5.  //  seemn^  that  in  sueh  eato,  a  deoision  in  «j«etm<ut»  agaifist  a  penon  daiaung  hf . 
ment  from  the  County  Court,  u  no  bar  to  his  recftverfug  the  land  iu  a  Court  of  equit/. 

4.  A  release  entered  of  record,  by  a  verbal  direction  in  open  Court,  is  valid  under  the 
statute  of  frauds ;  for  th«  tlerk  who  maluia  tiM  note  fx  maaomdiHb,  is  l»  bc  o«Miieved 
as  the  agent  of  both  partitas. 

5.  ^utret  after  a  suit  in  Clmnoerr  has  been  9et  for  hearings  has  the  plaintiff'  a  right  to 
amend  his  bill,  before  the  hearings  <m  a  matter  of  courte,  upon  payhig  the  defetidant  afl 
costs  occasioned  thereby  ?  or  is  such  aroeodraent  to  be  permitted  onfy  ufion  good  ca%H 
9horon  ?    9ee  Rev,  Code,  vol  I.  p.  65.  c.  64.  teet  d3.     Cofip*  Eg.  333.3361 
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Mipm  for  dkt  «$«  (tf  Um  said  iaitUdtnga  in  the  tomi  of  ^[g^u  *^ 
SmithfieUy  was  vested. in  the  said  Frifncia  Beyim^  \m 
heirs  ami  assigns ;  that  under  a  contraa  with  the  said 
Commiswoaeri,  he  proceeded  to  build,  on  a  place  select- 
ed by  them,  on  his  landf  and  at  his  own  expense,  a 
Court*house  and  Jail,  which  was  received  by  the  Com-  ' 
missioners ;  and  that  the  Court  for  the  County  of  hie  of 
White  had  since  been  constantly  held  at  the  said  place  ; 
that  by  the  will  of  the  said  FrcmctM  Beyldn^  the  plaintiffs 
were  endtled  to  the  Inid  and  public  buildings  in  Smiths 
fields  vested  in  him  by  the  said  Acts  of  Assembly ;  but 
that  the  defendants,  heirs  of  a  certain  Thomoa  Smithy  and 
claining  under  him,  had  got  possession,  and  refused  to 
surrender  the  same,  under  various  pretences,  which  were 
merely  fictitious;  for  so  lately  as  the  yei^  1798,  the  said 
Th$maa  Smith  disclaimed,  in  open  Court,  all  pretensions 
of  title  to  the  said  land,  and  requested  the  Cleric  of  Me 
pf  Wight  to  enter  a  release  of  all  his  right,  title,  interest, 
and  claim  thereto,  which  entry  was  accordingly  i&ade  at  * 
the  time,  on  the  solicitation  of  the  said  Thomas  Smrth* 
The  prayer  of  the  bill  therefore  was,  that  the  plaintrflb 
mi^fe  have  possession  of  the  said  land  and  pubKc  build- 
bgs  in  dbe  town  of  Smiihjieid;  diat  the  defendants  ac- 
cooat  ibr  the  rents  and  profits  thereof  f  and  for  general 
relief. 

The  defendants,  by  their  joint  answer,  denied  that  the 
CommoDweaith  had  any  title  to  the  lands  and  buildings 
in  the  bill  mentioned.  They  stated  that  Thomas  Smith, 
under  whom  they  claimed  and  held,  was,  on  the  1st  of 
Ninemker^  1754,  seised  in  fee  simple  of  the  lands  in  dis- 
pute, and  in  order  to  enhance  the  value  of  his  adjoining 
estate^  then  agreed  to  the  erection  of  certain  buildings 
thereon,  for  the  public  use  of  the  County  of  Isle  of 
Wights  as  a  Court-house  and  Jail.  They  admitted  that 
the  kmd  was  kept  in  the  public  use  and  occupation  of  the 
said  County^  for  the  purposes  aforesaid^  from  that  time 
itntil  the  year  1801.  They  admitted  further,  that  on  the 
4th  of  June^  1798,  the  said  Thomas  Smithy  for  the  afore- 
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OcTOBEit,   ^dpurpose  of  increasing  the  value  of  his  ad^eining  lands, 
v^^-^,^^^^   in  open  Court,  verbaUy  declared,  that  he  thereby  relin- 
Bovkitt%     q\iMhed  all  his  right  and  mtcTest  to  the  said  land,  and 
r.  its  appurtenances,  to  the  said  County,y<v  the  purpose  of 

"  Others  oontmuing  the  Court-house  and  other  public  buildings 
"  ^— •  tkereon,  for  the  use  of  the  said  County ;  and  that  this 
verbal  release  was  entered  of  record.  But  they  express- 
ly charged  that  there  never  was  any  written  conveyance 
or  release,  executed  by  the  said  Thomas  Smith,  disposing 
of  the  said  land*  They  conceived,  that  as  the  possession 
aforesaid  of  the  County  of  Isle  of  Wight  was  far  short  of 
^fhj  years,  and  as  he  never  conveyed  the  said  land  by 
writing,  the  title  continued  in  him. 

I'he  defendants  father  alleged  that  Francis  Boykin, 
under  whom  the  plaintiffs  claim,  instituted  an  action  of 
ejectment,  to  recover  the  same  land,  in  the  SuJ^olk  Dis- 
CMct  Court ;  that,  in  that  suit,   a  case  was  agreed,  and 
after  solemn  argument,  determined  in  favour  of  the  de- 
fendants ;  an  appeal  from  which  decision  is  still  pending, 
lliey  reKed  upon  that  judgment  as  a  bar  to  the  com- 
plainants' recovery  before  the  Court  of  Chancery,  as 
well  as  a  plea  to  ixs  jurisdiction.     They  conceived,  how- 
ever, that  the  equity,  as  well  as  the  law  of  the  case,  was 
on  their  side  f  the   only  consideration  which  actuated 
Thomas  Smith,  in  making  the  aforesaid  verbal  gift  or  re- 
lease, having  been  the  expectation  of  benefit  to  his  ad- 
joining estate,  by  the  Court's  continuing  to  sit  in   the 
town  of  Smithfield :  which  benefit  was  lost  .by  the   re- 
moval of  the  seat  of  justice  from   that  place.      They 
therefore  submitted  to  the  Court,  '*  whether  it  could  be 
consistent  with  equity  for  the  Commonwealth  to  deprive 
them  both  of  the  consideration  and  the  property.** 

The  record  for  the  proceedings  in  ejectment  was 
among  the  exhibits.  In  the  case  agreed  in  that  suit,  it 
wai  stated  that  the  verbal  release  by  Thomas  Smith,  to 
open  Court,  was  ^^for  the  purpose  of  increasing  the  value 
of  his  adjoining  lands/*  but  the  clerk's  entry  of  that  re- 
lease (which  was  set  forth  in  hose  verba)  mentioned  Ii9 
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tttch  consideration^  or  conditbn,  but  expressed  the  re*    Qctobbk, 
Lease  as  absolute.  The  case  agreed ,  also,  stated  the  other  >^rNy-^> 
iacts»  concerning  the  eeiein  of  Thomas  Smithy  in  the  year     ^yj?"'* 
1754,  &c.  in  conformity  with  the  answer.  v. 

No  depositions  appear  to  have  been  taken  in  the  cause,  Othen. 
which,  on  the  3(Hh  of  jfune^  1808,  was  set  far  hearing  - 
on  the  plaintiflTs  motion.  At  a  Court  held  the  U7th  of 
4pril^  1810)  a  motion  was  made  by  the  plaintiffsto  amend 
their  bill,  which  the  Chancellor  overruled;  but  the 
amendments  being  prepared  and  read  to  the  Court)  per- 
mitted the  same  to  be  filed,  *^  among  the  evidence  in  the 
cause^  as  putt  thereof^*  In  those  amendments,  the 
plainiifTs  averred  that  Thomas  Smith  never  was  seised 
or  possessed  of  the  land  in  question;  that  one  Arthur 
Smithy  uncle  of  the  said  Thomas^  was,  at  or  about  the 
year  1 75^^  and  long  before  that  time,  seised  of  the  samr^ 
and  of  the  lands  adjoining ;  that  the  records  of  the  Court 
of  the  Isle  of  Wight  County,  at  or  about  that  time,  and 
for  several  successive  years,  appear  to  be  lost  and  nui- 
tinted,  so  as  to  prevent  any  direct  and  clear  evidence 
of  the  facts  as  detailed  in  the  said  case  agreed,  relative 
to  the  erection  of  said  buildings  for  public  use ;  and, 
therefore,  the  facts  so  seated  are  founded  in  mere 
conjecture ;  in  opposition  to  which  a  far  presumption 
might  and  ought  to  arise^  from  the  nature  of  the  trans* 
qdion^  the  duty  and  power  of  the  Court;  that  Francis 
Boykin  did  institute  an  ejectment,  and  that  such  pro- 
ceedings were  had  thereupon  as  stated  by  the  defend- 
ants; that  the  appeal  from  the  judgment  in  that  action 
abated  by  his  death,  and  was  not  revived ;  that  the  case 
agreed  presented  only  one  point,  viz«  whether  the  de- 
claration sai4  to  be  suted  on  record  by  Thomas  Smithy 
in  1798>  was  a  legal  conveyance  of  the  property  in  dis- 
pute; in  which  it  is  manifest  that  the  said  Francis  Boy^ 
kin  mistook  his  remedy ;  that  the  case  aforesaid  was  de- 
fective in  another  view  ;  that  it  did  not  distinctly  set  out 
Ae  performance  by  said  Boykin  of  the  conditions  on 
which  he  was  to  take  the  property  in  contest,  which  con- 
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Supreme  Court  of  Appeals. 

ditions  have  been  fully  performed ;  that  it  h  fair  to  pre- 
sume, especially  after  the  lapse  of  fifty  years,  that  the 
•aid  Arthur  Smith  had  sold  to  the  County  of  Isle  of  Wight 
the  said  two  lots  of  ground,  and  received  a  proper  con- 
iideration  therefor,  as  the  aaid  County  had  a  right  to 
purcha$€  for  that  object ;  or  that  if  he  gave  the  said  two 
lots,  the  object  with  him  was  to  increase  the  price  of  his 
other  lots  and  land ;  <^  a  consideration  which  the  said 
Arthur^  and  those  claiming  under  him  have  enjoyed,  be- 
cause the  fact  is  that  the  lots  were  sold  by  him,  or  them, 
for  an  increased  price,  so  as  to  give  an  ample  considera- 
tion for  the  two  acres  given  to  the  County  ;  that  it  is  not 
distinctly  seen  how  the  said  Thomas  Smith  derived  hia 
title  to  these  lots  from  the  said  Arthur;  that  if  he  did 
derive  any  title  thereto  in  any  manner,  the  declaration 
made  by  him  in  1798  should  be  considered  as  binding 
him  in  tfUs  Court,  where  th^  substance^  and  not  the  form, 
of.  things  should  be  regarded ;  more  especially  as  the 
record  of  this  declaration  is  an  unqualified  act  of  the  said 
Thomas  Smithy  and  contains  no  reservation  of  any  ptir* 
posesy  as  the  case  agreed  would  seem  to  import ;  that  it  is 
unconscionable^  in  the  defendants,  to  take  and  hold  posses- 
sion of  property,  of  which  a  gift^  or  sale^  may  fairly  be 
presumed  by  Arthur  Smithy  or  of  that  which  has  been  re- 
linquished by  their  ancestor,  because  of  a  defect  in  le§al 
forms  ;  and  that  it  is  the  province  of  this  Court  to  sup- 
ply legal  defects,  to  cause  that  to  be  done  which  ought 
to  have  been  done,  and  to  carry  into  effect  agreements 
made  upon  fair  consideration.'^ 

The  cause  having  been  set  for  hearing,  and  the  Chan- 
cellor (Tyleu)  discerning  no  reason  to  delay  the  deci- 
sion thereof,  no  *^  motion  having  been  made  to  continoe 
the  same,'*  he  was  of  opinion  "  that  this  Court  hath  aQ 
jorisdiction  over  the  subject  matter  of  this  suit,  the  same 
having  already  been  decided  hy  a  Court  of  competent 
authority •''  He  therefore  dismissed  the  bill;  where- 
upon the  plaintiffs  appealed. 
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Wirt^  for  the  appellanU^  relied  on  three  points;  viz«  Octobeb, 
1.  The  Court  of  Isle  of  Wight  County  had  a  good  equit*  v^rs^-^ 
aMe  title  to  the  land  in  controversy,  there  being  no  deed^     BoyWn** 
but  reason  to  presume  a  j&ar^/  contract,  and  payment  of  a         v. 
valuable  consideration  to  the  proprietor.     The  transfer,      Othetf, 
therefore,  of  the  Court's  title  to  Boykin^  gave  him  a  good  — ' — "'^ 
right  to  sue  in  equity^  though  not  at  law. 

2.  The  proceedings  in  the  action  of  ejectment  are  no 
bar  to  the  suit  in  Chancery ;  the  only  point  submitted  by 
the  case  agreed  relating  to  the  legal  title ;  beside  which, 
it  appears,  from  the  amended  bill,  that  the  case  agreed 
was  erroneous  in  many  respects* 

3.  The  Chancellor  erred  in  refusing  leave  to  amend 
the  bill,  at  our  costs.  He  permitted,  indeed,  the  amend- 
ed bifl  to  be  filed  "  as  ev'.denceJ^^  If  he  could  with  pro- 
priety do  this,  the  decree  is  erroneous,  being  in  opposition 
to  the  evidence.  If  he  could  not,  the  amended  bill 
should  have  been  received,  and  the  plaintiffs  allowed  to 
support  it  by  testimony. 

Wickhamy  contra.  If  Boy  kin  had  any  right  at  all,  it 
was  what  the  law  gave  him — merely  a  legal  right;  but 
he  has  none  in  law  or  equity. 

He  comes  into  a  Court  of  equity^  on  the  ground  that 
he  has  not  a  legal  right*  Yet  twenty  years'  possession 
is  a  sufficient  title  in  ejectment ;  and,  according  to  his 
own  showing,  the  County^  under  which  he  claimi,  had 
possession  a  much  longer  time* 

The  bill  does  not  rely  on  any  purchase  by  the  County. 
It  does  not  say  that  the  land  was  paid  for ^  nor  at  what 
time  it  was  taken  for  public  use*  The  answer  speaks  of 
the  transaction  as  a  voluntary  assent  of  Thomas  Smithy 
that  the  buildings  might  be  erected  to  enhance  the  value 
of  his  adjoining  lands ;  to  be  used,  so  long  as  the  Court 
should  choose  to  use  them  as  a  Court  house  and  Jcnl.  There 
18  no  proof  that  "  two  acres^^  were  laid  off,  or  any  eer- 
tidn  metes  and  bounds.  His  declaration  in  1 798,  minuted 
by  the  elcrk,  could  not  operate  a  conveyance!  for  lands 
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OoToBVB,    past  only  by  livery  of  seisin^  or  writing  sealed  tod  de- 
livered.    Bat  his  declaration  was  that  he  released  to  die 


Boykin*! 
Devisee 


Other*. 


use  of  the  County*  Considered  as  a  release,  it  was  void^ 
there  being  no  relessee;  for  a  County  is  not  a  body  polt-  . 
tic  and  corporate,  able  to  take  a  release.  It  operated; 
therefore,  only  as  an  agreement  or  consent,  that  the  laid 
might  be  used  far  a  Cvurt  house  and  jfati;  his  object 
being  to  keep  the  Court  house  there.  It  could  not  be  hi» 
intention  that  they  should  sell  it  the  next  minute.  JB^- 
iin,  after  getting  the  Court  house  removed,  comes  with 
a  bad  grace  to  claim  our  land.  The  str^'ct  right  of 
the  Commonwealth  was  all  he  could  get  by  the  Act  ^ 
%  Assembly  /  and  this  is  one  of  the  cases,  above  all  others,  in 

which  a  Court  of  equity  ought  not  to  interfere. 

2.  The  mistake  in  the  case  agreed,  in  the  ejectmeni^  \% 

no  ground  for  equitable  jurisdiction.    A  new  action  of 

ejectment  may  still  be  brought,  and  a  new  case  might  be 

agreed.    The  statement  heretofore  made,  would  not  bo 

binding  upon  the  parties,  in  the  new  ejectment.     If  there 

had  been  any  circumstance  to  induce  a  presumption  of  a 

conveyance^  the  jury^  in  a  Court  of  law,  could  have  pre* 

jfliSSr*^*  sumed  it.(a)     But,  on  the  contrary,  there  is  the  strongest 

t^^addfer.  ground  for  presuming  the  erection  of  the  buildings  t(» 

97a'  have  been  merely  permissive^  said  that  the  right  of  the 

County  was  to  cease  whenever  the  Court  house  ahould . 

be  removed. 

S.  This  was  not  a  proper  case  for  granting  leave  t» 
amend  the  bill  The  rule  is,  tha^t  the  bill  is  not  to  be 
amended  at  the  hearing  without  good  cause  shown  ;  and 
none  was  suggested.  Besides,  the  motion  was  not  for  a 
continuance^  but  for  leave  to  amend,  and  try  the  cause 
immediately,*  which  could  never  be  tolerated.  .  The 
Chancellor  could  not  have  intended  to  receive  the  amend* 
ments  to  the  bill  as  evidence  in  the  cause*  The  record 
in  this  part  of  it  is  loosely  worded ;  but  the  meaning 
may  be,  that  he  received  the  writing  (which  was  uflfered^  , 
as  evidence  toward  supportbg  the  plaintiff's  motion  fosB^ 
leave  to  amend  his  bilL 
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Wirt^  in  repht.    This  is  a  common  case ;  a  suit  in   Octobbh. 

*  1811 

equity  to  enforce  an  eqwtable  title :  there  being  none 

Akzx  can  be  enforced  at  law.     The  question  is^  whether^ 

after  snch  length  of  time,  and  the  release  by  Thamas 

Smith,  in  open  Court,  payment  for  the  land  ought  not  to 

be  presumed.     I  do  not  contend  that  a  deed  is  to  l>e  pr«-  "^ 

sumed.     This  could  not  have  been  the  case  ;  for  the 

Court  of  a  County  could  not  take  a  deed  :  since  it  is  not 

a  body  corporate.     Even  supposing  the  consideration  of 

die  bargain,  between  Arthur  Smith  and  the  County,  was 

the  enhancement  of  the  value  of  his  adjoining  lands,  the 

erection  of  the  public  buildings  was  a  compliance  with 

the  consideration.     He  gained  the  object  he  had  in  view  ; 

and  this  was  sufficient  to  give  the  County  an  equitabk 

tide.     Mr.  Wickham  contends,  that  this  enhancement  was 

to  be  perpetuah    But  Smith  knew  that  a  Court  house 

eould  at  any  time  be  removed,  and  of  course  submitted 

to*  the  risk  of  such  removal.     The  Court  not  being  a 

body  corporate,  could  not  maintain  ejectment.   Of  course, 

Boykhv,  their  vendee^  could  not. 

As  to  the  amendment  to  the  bill ;  the  Chancellor  was 
bound  to  grant  leave  to  amend,  on  payment  of  coate.  He 
|lainly  received  the  amendment  as  evidence  n  the  catise  / 
for  such  are  the  express  words  of  his  decree.  This  was 
ttiily  an  original  and  extraordinary  course  of  proceedings 
and,  I  admit,  was  wrong.  His  meaning  was,  that  allow* 
bg  it  to  be  evidence,  it  could  not  aifect  the  case ;  the 
door  of  the  Court  of  equity  being  shut  by  the  judgment 
ia  ejectment. 

Wickham.    It  is  plain  from  the  law,(a)  that  Boykln^e       {a)  Ren. 
right,  if  any,  is  strictly  legal.     The  act  of  1748(A)  says,  ^.  8<l 
that  *♦  the  Court  may  purchase  two  acres,  whereon  to  17S9,  p.  i;Sf 
erect  tfieir  public  buildings,  for  the  use  of  their  county,  *•  *•  '•^  *^- 
flSrf  for  no  other  use  whatever.^*    It  follows,  therefore, 
diat  wlien  a  Court  house  is  removed;  the  land  reverts  to 
tht  origind  proprietor*     The  fee  simple  is  declared  to 
be  in  the  Courtjand  their  successors,  so  long  as  it  is  ap« 


Digitized  by 


Google 


no  Suprem  Cawi  of  Appeals. 

pcTOBEK^  plied  to  the  use  of  the  County^  and  do  longer*     It  is 
^^rs/T^y  therefore  only  a  base  fee,  like  an  estate  to  a  man  and  his 
^>Jvi8ec     **®*''8»  while  a  certain  tree  shall  stand. 

.^.  After  a  cause  is  «et  for  hearing,  the  hill  cannot  be- 

.Others,      amended,  without  good  cause  shown.     Otherwise  a /'# 
'  pendens  might  be  kept  up  for  ever. 

The  case  presents  another  point*  The  devisee  of  Boy- 
kin  could  not  sue  ;  for  the  devise  was  void,  there  being, 
at  the  time,  a  person  holding  the  legal tille^in  full  adverse 
possession.^ 

XVirt,  The  act  of  15^48  gives  a  fee  simple  to  the  Court 
and  their  successors.  The  words  used  in  the  law  are  in* 
tended  to  vest  in  the  County  the  exclusive  property  ybr  ' 
7/^  use.  But  when  new  property  is  purchased,  and  paid 
for  with  the  old^  the  latter  is  in  fact  applied  to  the  use  of 
the  County.  The  Court  appointed  Commissioners  to 
contract  with  Boyktn*  The  heirs  of  Smith  stood  by  and 
did  not  interfere.  Ought  they  now  to  be  permi.ted  in 
equity  to  take  from  him  the  property  he  was  to  receive 
in  exchange  for  that  which  he  parted  with  ?  His  wn^ 
only  a  parol  contract,  and  his  right  only  equitable*  Wc 
do  not  claim  under  the  Act  of  Assembly^  but  his  con* 
tract  with  the  County.  Could  the  Court  make  him  a 
deed^  or  any  contract  with  him  but  by  parol  ? 

A  devise  of  an  equitabU  interest  is  clearly  good,  so  fair 
as  to  pass  suth  interest  to  tlie  devisee.f 

Monday,  March  23d,  the  following  opinion  of  the 
Court  was  pronounced  by  Judge  Roane. 

**The  Court  is  of  opinion,  that  as  the  act  of  ir48>  m 
relation  to  the  erection  of  Court  houses  in  the  several 
Counties  of  this  Commonwealth,  was  anterior  to  the  ac- 
quisition of  the  lot,  now  in  question,  by  the  Court  of 
Isle  of  Wight  County,  was  a  general  law  which  all  the 
County  Courts  were  bound  to  take  notice  of,  and  ccm- 

*  J^te.    See  Hyer  r.  Sfmbe,  1  Munfird,  p.fltXk 
t  SeetheantlioritleaeUedf  iMmfird,  ik9(MU 
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form  to,  and  made  it  the  duty  of  such  Courts,  in  relation    October, 
to  Court  houses  thereafter  to  be  erected,  to  purchase  two    v^n/-^ 
acres  of  land  for  the  purpose  aforesaid  ;  (for  the  acquir-       ^evl^ 
ing*  and  holding  of  which  the  said  Courts  respectively,         .T* 
and  their  successors,  were  made  competent  by  the  said       Others.  ^ 
acti)  it  ought  to  be  presumed,  at  this  distance  of  time,  """"^ 

that  the  title  to  the  said  lot  was  duly  acquired  by  the 
Court  of  that  County,  although  a  deed  may  not  have  been 
made  therefor,  or  may  have  been  fo^^/  (in  which  last 
case,  an  application  to  a  Court  of  equity,  to  restore  the 
said  deed  is  equally  proper;)  and  this  the  rather,  as  it 
is  admitted  by  the  appellees,  that  their  ancestor,  the 
tenant  of  the  said  land  at  that  time,  agreed  to  the  erec- 
tion of  the  public  buildings  thereon,  in  consideration  of 
the  enhancement  of  the  value  of  his  adjoining  property. 
That  agreement,  although  it  may  not  have  been  evi- 
denced by  writings  being  anterior  to  the  Act  of  frauds, 
and  founded  on  a  valuable  consideration,  would  have  been 
binding  in  a  Court  of  equity ;  even  had  it  not  been  car- 
ried into  complete  execution,  by  the  erection  of  the  pub* 
lie  buildings  thereon,  at  the  expense  of  the  County,  the 
holding  the  public  buildings  there  for  a  great  number  of 
years,  and  the  consequent  enhancement  of  the  value  of 
the  adjoining  land.  The  Court  is  further  of  opinion, 
that  the  release  of  Thomas  Smith,  (under  whom  the  ap- 
pellees claim,)  contained  in  the  proceedings,  being  found- 
ed on  a  valuable  consideration,  (namely,  the  agreement 
and  erection  of  the  public  buildings  before  mentioned,) 
is  not  only  obligatory  on  the  appellees,  but  even  satisfies 
die  provisions  of  the  said  Act  of  frauds ;  the  clerk  of 
the  Court,  in  entering  the  said  release  of  record,  being, 
^uoad  hacy  the  agent  of  both  parties.  On  these  grounds, 
and  ott  that  of  the  County  Court  of  Is/e  of  Wight  hav*- 
in^  duly  assigned  their  right  to  the  premises  to  Francis 
Boykifiy  (under  yirbom  the  appellants  claim,)  by  accepting 
the  Court  house  ejected  by  Am,  under  the  Act  of  J  an' 
tfirry,  1800^  the  Courtis  of  opinion  that  Xht  equitable  ti- 
tle of  the  appellants  to  the  said  lot  should  be  carried  into 
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October,   effect  5  and  that  the  said  decree  is  erroneous ;  therefore, 

1811 

it  is  decreed  and  ordered  that  the  same  be  reversed  and 
annulled,  and  that  the  appellees  pay  to  the  appellants 
their  costs  by  them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here.  And  this  Court,  proceeding  to 
make  such  decree  as  the  said  Superior  Court  of  Chancery 
ought  to  have  pronounced,  it  is  further  decreed  and 
ordered,  that  possession  of  the  premises  in  question  be 
delivered  up  to  the  appellants,  that  the  rents  and  profiu 
thereof  be  accounted  for  by  the  appellees,  and  that  they 
release  all  their  right  in  the  premises  to  the  appellants. 
And  it  is  ordered  that  the  cause  be  remanded  to  the  said 
Court  of  Chancery  to  be  finally  proceeded  in  pursuant 
to  the  foregoing  opinion  and  decree." 


»«e« 


March  iTth, 
1812. 


Franklin  against  Wilkinson. 


•  '^'  ^kTh*"  UPON  an  appeal  from  a  rejection,  by  the  Superior 
been  wholly  Court  of  Chancery  for  the  Richmond  district,  of  a  motion 
the  cause  be  for  leave  to  file  a  bill  of  review. 

iMlnnMHon  The  decree,  which  the  appellant  wished  to  have  rc- 
2^intm^fy  ^iewcd,  was  founded  on  a  bill  of  injunction  to  stay  pro- 
heeaniiottaiM  ceedlngs  on  a  judgment  at  law  in  his  favour  against  tJie 
the  oirum-  appellee*  The  equity  relied  upon  by  the  complainant  in 
the  bill  should  Aat  bill  was,  that  a  bond,  on  which  the  judgment  was 
roillMd* under  obtained,  was  given  for  money  won  at  gaming^  between 
the  Actof  A8- IjJqji  iind  ji  certain   Davh  Booker;  that  before  the  said 

■efnMjT. 

.--^ «  «.  ho^^  became  due,  he  became  the  creditor  of  the  said 
V.  TiitweU,  Booker  for  a  larger  sum  of  money,  upon  a  similar  consid-* 
eratlpn  of  gaming^  and  offered  to  discount  the  same, 
gr^^  for^  which  the  said  Booker  agreed  to,  but  said  he  had  not  the 
Ukllt^7pmi  ^^^^  ^^^^  ^"**  ^^^^  ^^^  would,  when  he  went  home, 
WAS  prevented  destroy  it^  or  return  it,  on  sight ;  notwitbaunding  which, 

certain  importint  facts,  hj  vroof  ftdviee  of  one  of  bis  eoansel ;  or  that  the  other  was 
unable  to  attend  to  the  cause  when  called  /or  (rial,  which  circniast|UM;e  was  unloiown  to 
the  pan/,  ontit  after  the  decree. 
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lie  assigned  it  t^  a  certain  Alexander  Hunter^  "who  after-    Oct6»i», 
wards  assigned  it  to  Owen  Franklin^  the  appellant. 

The  material  allegations  of  that  bill  not  being  ad- 
mitted by  the  answer,  and  no  evidence  in  support  of  it 
being  filed,  the  injunction  was  dissolved  on  the  17th  day 
of  JI/arcA,  1806.  At  Rules  in  the  clerk's  office,  in  the 
same  month,  the  complainant  replied  generally,  and  com- 
missions to  take  depositions  were  awarded*  Xbe  bill 
was  not  dismissed  according  to  the  Act  of  Assembly  ;(a)  (^  lUvited 
neither  does  it  appear  from  the  record,  that  cause  was  p  sd!  «h.  ^. 
shown  at  the  next  term  against  such  dismission  ;  but,  at  *^' 
Rules,  in  the  month  of  December y  1806,  the  caix^e  was 
&etfor  hearing  on  moHon  of  the  defendant  ^  by  his  counsel  i 
and,  at  March  Term,  1807,  on  hearing  the  bill,  answer, 
exhibits,  and  examinations  of  witnesses,  the  Chancellor 
adjudged  and  decreed,  that  the  injunction  be  perpetuuL 
The  reasons  suggested  for  reviewing  this  decree  were^ 
that  ^<the  appellant  gave  a  valuable  consideration  for 
the  said  bond  in  a  wagon  and  team  of  horses,  estimated 
at  cash  prices,  and  never  knew,  or  heard,  until  after  the 
^ssiganient  of  it  to  him,  and  delivery  of  the  said  wagon 
and  team,  ^t  it  was  suspected  to  have  been  given  for  a 
gaming  consideraiion ;  that  he  Avould  not  accept  the  said 
bond,  until  he  received  an  assAirance  from  the  said  (FiV- 
kmson  that  it  was  good  for  twenty  shillings  in  the  pound  ; 
that  he  was  prepared  to  prove  these  facts,  but,  being  in^ 
\  formed  by  one  of  his  counsel^  that  he  need  not  take  any 
depositions^  and  the  other^  who  succeeded  to  his  business^ 
being  unable^  from  a  domestic  misforlunCy  to  attend  to  the 
tome  -wbem  it,  was  called  for  trials  the  decree  perpetuat- 
ing the  injunction  was  rendered  without  any  opposition, 
I  or  any  statement  of  facts  which  might  have  been  made 
for  a  continuance.  The  appellant  was  advised^  that, 
bowever  mw^  in  strict  fact^  this  case  might  be,  yet,  in 
primipie^  it  falk  within  the  cases  allowed  to  be  proper 
for  bills  of  review  $  because  he  charges,  1st,  That  the  in- 
dispensable absence  of  his  counsel  at  the  trial  was  un- 
known to  him,  until  long  after  the  decree  of  perpetua- 
Tol.  111.  p 
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OcTo BER,    tion ;  2d.  That  he  was  prevented,  by  causes  which  he  hwi 

18'  1« 

no  means  of  controlling,  from  taking  the  necessary  te»^ 
timony  ;  and,  3d.  That  thai  testimony^  now  taken  iifioft 
Wilkiniop.  notice,  and  here  produced^  proves  that  he  wlis  induced  to 
.take  the  said  bond  upon  the  assurance  of  the  said  WU^ 
kinson  himself. 

The  Chancellor,  **  being  of  opinion  that  there  was  no 
error  in  the  decree  sought  to  be  revicwed,'*^  refused  per* 
mission  to  file  the  bill. 

^(^yj  for  the  appellant,  observed,  that  he  should  press 
the  point,  that  tm sinatruction  of  counsel,  by  which  the 
client  was  prevented  from  availing  himself  of  testimony, 
is  a  sufficient  reason  for  a  bill  of  review ;  but  fek  him- 
self precluded  by  the  cases  of  Theveafa  administrator  v* 
Finch^  and  Eastham  v.  Britton^  lately  decided.  He 
would  therefore  only  contend,  that  the  injunction  hav- 
ing been  wholly  dissolved,  and  no  cause  shown,  at  the 
next  term,  against  the  dismission  of  the  bill,  it  stood  dis» 
missed  of  course^  under  the  Act  of  Assembly.  The 
clerics  neglecting'  to  enter  such  dismission  was  a  breach 
of  his  duty,  but  could  not  keep  the  cause  on  the  docket^ 
against  the  positive  words  of  the  law,  ^that  the  biU 
should  stand  dismissed,  of  course,  with  costs.^*  All  the 
subsequent  proceedings  were,  therefore,  coram  non  jtt^ 
dice;  the  suit,  in  contemplation  of  law,  being  at  an  end* 

No  counsel  for  the  appellee. 

Thursday,  March  19th,  1812,  Judge  RoAir£  delivered 
the  following  opinion  of  the  Court. 

*^  It  appearing  that  the  cause  was  set  for  hearing  upon 
the  motion  of  the  appellant,  by  his  counsel,  the  Court  is 
of  opinion,  that  hv  cannot  now  be  received  to  insist  oia 
the  absolute  dismissal  of  the  bill  of  the  appellee,  under 
the  Act  of  Assembly ;  and  it  not  appearing  that  any  safL 
ficient  ground  is  alleged  in  the  bill  of  review^  to  entiti^ 
the  appellant  to  a  reconsideration  of  the  decree  perpetti« 
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tdng  cli^  iajuaction,  the  Court,  withovit  deciding  on  any  Octobbk, 

other  point  in  this  cause,  is  of  opinion,  that  there  is  no  v^pv^^ 

error  in  the  said  order  rejecting  the  bill  of  review :  ^*^^y 

therefore  it  is  decreed  and  ordered*  that  the  same  be  af-  Uendenon  k 

^          ,  M  Dancan. 

ftrmed.'^  


Darby  against  Henderson  and  Duncan,        jl^^''^^^* 
Administrators  of  Drummond.  *"«. 

THIS  was  an  action  of  astumpn't  in  the  Corporation  i.  An  appel- 
Court  of  Fredcrkksburgy  on  behalf  of  Adam  Darby^  ought  not^to 
Swrgeant  tf  said  Corporation^  against  the  administrators  mS^^*^iJ^ 
of  Wlltiam  Drummond^  deceased  ;  the  declaration  charg-  j^'J^**^  ^ 
IM  the  defendants,  on  the  ground  that  their  intestate  jodgmeat    m 

'  o  il^g      inferior 

was  indebted,  by  simple  contract^  for  work  and  labour,  Court  tfaonid 

kc*  to  a  certain  John  Blanton^  who  was  taken  upon  a  sJe  Si^r. 

Cf^ioi  ad  satisfaciendum^  and  discharged  from  custody,  c^^^lgs.^ 

as  an  insolvent  d^fbtor,  having  subscribed  and  delivered  ^jjj''*"?^^ 

ID  a  schedule  of  his  estate,  and  taken  the  oath  prescribed  &^lf  308.  pu 

7«  to  the  tamo 
by  the  dath  section  of  the  Execution  Law  of  ir93.(a)  efiEeou 

It  was  stated  in  t|ie  declaration,  that  the  schedule  con-     s.  a   S9ts> 

taioed  a  statement  of  the  sum  of  ,  due  to  the  ^^^rau^n^ 

md  Bianton  (rom  ;  by  reason  of  which  pre-  !?1,  ""^^  ^^ 

'      •'  "^         right    to    tiie 

mises,  the  defendants  were  duly,  and  according  to  the  for  money  doa 
directions  ot  the  4l3t  section  of  the  same  act,  summon*  ^debtor.  Bern 
ed  to  appear  before  the  Court  of  the  said  Corporation,  uv  ™m  "^a 
at  a  Court  to  be  held  "  ou  the  day  of  ,  ZtXu^Z 

180  ;  and  they  the  said  defendants  appearing  accord-  ?«^  ^"«  ^ 
iBgly,  and  not  confessing  any  thing  to  be  due  to  the  said  on,  in  Acts  of 

So* 
(a)  Eev.  Code,  vol  1.  o.  151.  lect  303.  .^    . 

^  tha   affect   of 

wMlvin  daelnmtiont,  tae  Bhne  ?.  Sitntum,  9  CaU,  49i.  Stephen$  t.  JThiie,  «  ffoM. 
m.  Tttuhr  U  C9.  w.  M*CUan»  3  CaU,  557.  Craghill,  Uc.  v.  Page,  ^KU  M  AML 
ft  4.  lHgg99  V.  J^orrU^  SHM  M  86S. ;  from  nil  whieh  it  nppaars*  that  the  eiraumsUnea 
^  tits  dmagt%  are  left  hitnk  it  UDlmportanti  bu|  if  the  gi%t  of  th/e  a«dou  ba  hUnk*  li  is 
Utal. 
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October,    Blanton^  or  to  the  plam«iff,  wert  discharged  from  the  said 
v^^-v-^^    summons  $  and  the  plaintiff  averred  that  no  part  of  die 
^^       recovery  aforesaid"  (by  WilUam  Smithy  the  creditor  of 
Bmidersan  k  Blanton^  which  was  set  forth  in  a  preceding  part  of  the 
declaration)  *^  was  discharged,  and  the  said  judgment 
was  not  altered,  suspended,  or  reversed  ;  by  reason  of 
all  which  premises,  and  by  force  of  the  Act  of  Assem- 
bly in  that  case  made  and  provided,  action  had  accrued 
to  the  said  plaintiff' to  recover  whatever  sums  of  money 
might  be  due  from  the  said  defendants  to  the  said  plain' 

The  declaration  then  proceeded  to  set  forth  and 
charge,  in  several  counts,  a  debt  by  simple  contract  from 
the  said  Drummond^  in  his  lifetime,  to  the  said  Blanton^ 
with  several  promises  to  pay  the  said  debt ;  averring 
that  ^^  no  payment  thereof  had  been  made  to  the  said 
Blanton  by  him  the  said  Drimmohd^  or  by  the  defend- 
ants, his  administrators,  and  that  the  whole  remained  due 
and  unpaid,''  &c.  but  the  sums  0/  money  xvere  left  blank 
throughout  those  counts,  except  the  damageSf  which  were 
laid  at  500/. 

The  defendants  pleaded  "  non  asswnpsH  by  their  in- 
testate  ;''  and  issue  being  joined,  a  verdict  was.  found* 
and  judgment  entered,  in  favour  of  the  plaintiff,  for  139/» 
9^.  2^.  damages. 

A  writ  of  supersedeas  to  this  judgment  was  awarded 
by  a  Judge  of  the  General  Court ;  the  petition  aUegin^^ 
1.  *^  That  upon  the  face  of  the  record,  it  was  apparent 
the  plaintiff  had  no  right  of  action  ;  the  effects  of  an  in- 
solvent debtor  being  vested  by  law  in  the  Sheriff  of  the 
County  where  they  lie,  or  are  found  :  and  the  right  of 
recovering  the  debts,  &c«  due  sUch  debtor,  being  vested 
in  the  Sheriff,  or  such  debtor  only;  2d.  That  if  a  Ser-^ 
geant  of  a  Corporation  has  the  right  to  sue  for  the  debts 
of  an  insolvent  debtor ;  yet  the  plaintiff,  in  his  declara- 
tion, had  made  no  averment  that  the  petitioners^  or  their 
intestate^  were  charged  in  the  schedule  of  the  insolvent 
debtor,  as  Ms  debtors;  which  was  a  fatal  chasm  in  the 
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tkle  of  the  plabtiff  to  the  action  ;"  and,  3d.  "  That  it  ^''{g'^^i"''' 
did  not  appear  from  the  declaration,  that  the  petitioners,  ^^^^^^^^^ 
or  their  intestate,  assumed  to  pay  ani/  aum  of  money  to  ^.^ 

the  insolvcnu''  """SliT.  ^ 

The  District  Court  reversed  the  judgment,  and  award-     ■     ■    ■   ■ » 
ed  tb«  costs   of  prosecuting  the  writ,  to  the  pluintilF  in 
error;  but  did  not  proceed  to  give  such  judgment  as  the 
Corporation  Court  ought  to  have  given* 

The  defendant  in  error  appealed  to  this  Court. 

B9tt9y  for  the  appellant^  being  dead,  Robert  Stanard^ 
for  the  apfelleeSy  submitted  the  case  without  argument. 

Thursday,^  April  9th,  1812,  the  following  was  deliver- 
ed by  Judge  Roane  as  the  opinion  of  the  Court. 

^  The  Court  is  of  opinion,  that  the  judgment  of  the 
Superior  Court  reversing  that  of  the  County  Court,  is 
correct,  as  far  as  it  goes,  for  the  reason  stated  in  the  first 
error  assigned  in  the  petition  for  a  supersedeas;  but 
that  the  said  Superior  Court  erred  in  not  proceeding  to 
enter  such  judgment  as  the  said  County  Court  ought  to 
have  rendered ;  namely,  that  the  plaintiff  should  take 
nothing  by  his  bill,  and  the  defendant  recover  against  the 
said  plaintiff  his  costs  in  the  County  Court  expended. 
On  this  ground,  the  judgment  of  the  said  Superior  Court 
is  reversed,  with  costs,  and  reformed  in  pursuance  of  the 
foregoing  principle.'' 
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March,  ma.  B^ij  against  Allen's  Administrator. 

beriiiiiil!^"*  IN  an  action  of  debt,  in  the  District  Court  of  Prince 
•*  Know     til  Edward  on  behalf  of  Daniel  A.  Allcn^  administrator  of 

men,  Sco.  that 

I,  a  R^  of  Daniel  Allen f  sen.,  deceased,  against  Henry  RawUna  and 
&c  am  belj  Hnry  Bell^  the  declaration  charged  that  bothxYif:  defend- 
b^nd/*""&o.  a"^8  "  acknowledged  themselves  to  be  indebted^  to  the 
JJJ^^  rjJJJ^  plaintifTs  intestate,  and  charged  them  throughout  as  if 
if*j£*aLitf^  they  had  jointly  executed  the  bond  on  which  the  action 
knot  to  be  re-  was  founded.  The  defendants  being  arrested  at  differ* 
d«iieo  in  aupl  ent  times,  a  judgment  by  default  was  entered,  and  con- 
cktnifon^  X  firmed^  at  Rules  in  the  Clerk's  Office,  against  Rawlius% 
and^n!' B  ^^^U  without  praying  oyer^  pleaded  payment^  aad  issue 
«J*'^j"K^'>'*t  being  joined  thereupon,  a  verdict  was  found  for  the  plain- 
kfunoUdged  tiff.  Subject  to  the  opinion  of  the  Court,  whether  a  wri- 
be  indebted,  ting  (set  forth  in  hose  verba)  be  proper  evidence  to  sup- 
standing  the  port  the  declaration.  The  writing  in  question  began, 
^?*^ti^n5  *  Know  all  men  by  these  presents,  that  I,  Henry  Raw* 
M^R  iJldSff  ''"*'  ^^  ^^^  County  of  Buckingham^  am  held  and  firmly 
sue  wai  not  bouud,'*  &c.  and  did  not  menuon  the  name  of  Henry 

joined  «>  the  ^ 

liieaoffionetf  BeR  m  the  body  of  it ;  but  his  name  was  signed  under 
debet,  but  of  that  of  Henry  Rawlins* 

•^^^iwem  by       Upon  this  special  verdict,  (the  cause  having  been 

»••  See  M'  transferred  to  the  Superior  Court  of  law,  for  Sticking'- 

^trat'^i^  Aam  County,)  judgment   was  entered  for  the  plaintiff; 

^TWfct,   1      whereupon  the  defendant,  Bell^  obtained  a  writ  of  super* 

sedeas  from  a  judge  of  this  Court. 

• 

Peyton  Randolph,  for  the  plaintif  in  error.      Wlrt^ 
for  the  defendant. 

Tuesday,  March  IS^th,  1812,  Judge  Roamc  pronounced 
,      the  following  opinion  of  the  Court. 

*'  It  seems  to  the  Court  here,  that  the  paper  offered  in 
eiridqnce  to  support  the  declaration,  materially  varying 
Crom  the  one  declared  on,  (the  admissibility  of  wMch 
8 
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first^mentioned  paper,  was  reserved  for  the  opinion  of   Octobsb, 


the  Court  by  the  verdict  of  the  jury,;  was  improper  evi- 
dence to  support  the  declaration,  and  that  the  said  judg- 
ment is  erroneous ;"  which  was  therefore  reversed,  &c. 
and  judgment  was  entered  in  favour  of  the  plaintrif  in 
error* 


1811. 


Eraiis  against  Freeland.  j^!^i\ 

1812. 

UPON  a  writ  of  supersedeas  to  a  judgment  of  the      i.  a  tcire 

Washington  District  Court,  affirming  a  judgments  of  the  poid^g  to 'i^ 

County  Court  of  Wythe  f  upon  z  scire  facias  against  Jesse  ^^'^Ia^&Sl 

Evans  and  John  Evans^  special  bail  for  John  Armstrtmg^t  ^^l^\l^^\^ 

at  the  suit  of  Archibald  Freeland.  ^       •Jerk'i  office 

of    a  Countj 
The  scire  facias  described  the  judgment  against  Arnf  Court,  bm  not 

»f       w  w  mentiooing 

stronff^  on  which  the  proceeding  against  the  bail  was  tfaatjodgneni 
founded}  as  having  been  •*  recovered  at  Rules  held  in  the  ed!hy^uoth!h 
ckri^s  office^  but  said  nothing  of  its  being  confirmed.  ^lx\^\^^% 
The  defendant   pleaded  z  surrender  of  the  said  John  q"'"^te»'iy 

^  ^  term,  nor 

Armstronp'^  in  discharge  of  his  bail,  before  the  return  even  that  such 

quarterly 

day  of  the  scire  facias^  to  the  Sheriff  of  the  County  of  term  occor- 
Wythcj  where  the  original  writ  was  st  rved.  On  the  trial  [he  tmiig  oSt 
of  the  cause,  they  moved  the  Court  to  instruct  the  jury,  fcire^faci^ 
♦*that  it  is  not  absolutely  and  indispensably' necessary,  to  ®JJ^JJ  ^^  ^ 
make  a  surrender  effectual,  that  the  baif  should  exhibit  not  aeuing 
a  baiUpiece^  if  the  sheriff  is  otherwise  conusant  of  the  gal  cause  of 
bail*8  undertaking,  and  where  the  surrender  is  in  the 
County  in  the  Court  of  which  the  special  bail  has  been  that  a  s^dai 
accepted  and  entered  in  open  Court.'*  But  the  Court  re-  ^^j*  of^'^'hti 
fused  the  instruction,  and  in  lieu  thereof,  gave  the  fol-  P.""*!?^.-.  V* 

'  '  ^  the  ^ent^  is 

Wcctnal, 
tridioot  hb  exhibiting  a  btUUfnece,  or  other  wiHtten  evidence  of  his  being  b»il ;  if  the  snr- 
render  be  made  in  the  Cmmty^  in  the  Court  of  vhich  he  xtmt  accepted  and  entered  09 
efmdai  bait  in  open  Court,  and  it  appear  that  the  fact  ^as  known  to  tho  shedfT,  who  oeTcr- 
UieleM  refused  t«  neeept  the  sitrreiider  and  hold  the  principal  in  oustody. 
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October,  lowing,  to  Wit :  "  that  It  U  absolutely  and  indispensabl]^ 
necessary,  to  make  a  surrender  effectual,  that  the  txiii 
should  exhibit  a  bail-piece^  or  other  written  evidence  of 
the  fact ;  and  that^  even  if  the' sheriff  might  be  otherwise 
conusant  of  the  bail's  undertaking;  and  where  the  sur* 
render  is  in  the  County^  in  the  Court  of  which  the  special 
bail  hits  been  accepted  and  entered  in  open  Court ,  yet  it  u 
not  sufficient  without  the  exhibition  of  a  baii»piece,  or  ether 
written  evidenct  of  the  fact  .•*'  to  which  opinion  the 
defendants,  by  their  counsel,  excepted.  A  verdict  was 
found  for  the  plaintiff,  but  a  new  trial  awarded ;  and, 
when  it  took  place,  the  defendants  renewed  their  motion, 
requesting  the  same  instruction  for  which  they  contended 
before.  I'he  plaintiff's  counsel  opposed  the  motion,  and 
required  the  Court  to  give  the  instruction  which  had  been 
given  as  aforesaid:  but^the  Court  being  divided  in  opin« 
ion,  neither  of  the  said  instructions  were  given ;  where- 
upon the  defendants  again  tendered  a  bill  of  exceptioas, 
which  was  signed  and  sealed^  &c* 

Verdict  and  judgment  for  the  plaintiff. 

The  pleadings  presented  various  other  points,  but  the 
following,  only,  were  noticed  in  the  opinion  of  this  Cburt, 
pronounced  on  Saturday^  the  llth  of  January^  1812. 

^*  This  Court  is  of  opinion,  that  the  judgment  afore^ 
said  of  the  District  Court  is  erroneous :  therefore,  it  is 
considered,  that  the  same  be  reversed  and  knnuUed  with 
costi  :  and  this  Court,  proceeding  to  give  such  judg-* 
ment  as  the  said  District  Court  ought  to  have  given, 
{not  deciding  upon  the  other  points  occurring  in  the  case^ 
further  than  to  express  its  present  impression  to  be  that, 
under  the  actual  circumstances  of  this  case^*  it  was  noe 
necessaxy  for  the  plaintiffs  in  error,  to  bave  exhibited  a 

*  Note.  It  appeared  in  evidence,  that  tlie  sheriff  refused  to  accept  the 
surrender,  notwiUistanding  he  was  fully  apprized  of  the  undertaking  of  the 
plaintiifs  in  error  as  bail,  bat  grounded  his  objection  to  holding  ^mttrm^ 
in  osstody*  not  on  their  want  of  right  to  make  the  surrender,  hot  OB  iiiCiliwa 
of  personal  friendship  and  tenderness  to  the  said  JhmUrtiff, 
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bail-piece  at  the  time  of  the  surrendf  r  in  the  proceed*    OcTospBt 
ings  mentioned,)  is  of  opinion  that  the  judgment  of  |he 


iaid  County  Court  is  erroneous,  m  this,  that  the  snre  ,  ^  ^ « 

^.  .  ,r,.  .,  Adminiitwtor 

factat  only  purports  to  be  founded  upon  a  judgement  ra-  ▼• 

tered  at  the  rule^^  but  does  not  aver,  or  show,  that  that  Forbei. 
judgment  was  confirmed^  by  not  b^ing  $pt  mdf  at  tkf  m^  *""""""" 
suing  quarterly  Courts  nor  even  that  such  Court  had  QC* 
curred  prior  to  suing  out  the  ecirefaciae  aforesaid ;  there* 
fore,  it  is  further  considered,  that  \\\t  said  judgOKsnt  be 
also  reversed  and  annulled ;  that  the  said  9cirf  facias  be 
quaahedf^  and  that  the  plaintiffs  in  error  recPver  casts 
10  both  the  Courts  below* 


Lee's  Administrator  agaifut  Carter  &  ForbejiL     ^fomiai^^ 

IN  an  action  of  debt  in  the  Ngrthumbtrknd  Oistricl  ^  \  whom 
Court,  on  behalf  of  Richard  Bland  Lee^  administrator!  to  a  mit  hai 
with  the  will  annexed,  of  Richard  /^,  deceased,  agaiiist  kut  ^u  api 
John  T.  Carter  J  surviving  obligor,  in  a  bill  penal  executed  ^J^**^^! 
by  him  and  John  James  Maundy  deceased,  a  common  ?3JJt^J^^ 
order  was  entered  and  confirmed,  at  Rules,  in  the  clerk's  tmey  for  the 

defeiuUtnt 

office,  against  the  defendant,  John  T*  Carter^  and  Wil*  -mthdrawtki^ 
Ham  Forbes^  the  baiU  for  his  appearance.  At  the  ensuing  ^i^fbre,^^ 
District  Court,  the  defendant  having  failed  to  appear,  or  re^Ter  a.^ 
give  special  b»U»  the  ap^^araoce  bail  was  allowed  to  de-  ^jfJJ^,  ^ 
(end  the  suit,  and  pleaded  payment,  whereupon  isaue  was  JJJJJJq^  J"J 
joiaed*  At  a  subfeqasnt  term  a  judgma^t  was  mter^d  ^^^  ^ 
b  the  followipg  w^rds  :  ^^  1  his  day  «|ime  the  parties  by  uUyi  (wUh* 
thsir  a(tornrys,  sod  the  at4ojwy  for  the  d^endatsi  vriih-  Si  ^JS^o!^ 
d^aw  his  fprmtr  plea  in  this  causot  and  saitb,  that  he  is  Sll^fiiJS^  j! 
not  informed  by  the  said  defendant  of  any  answer  to  be  ^^  f^^ 
m%n  far  him  to  the  plaintiff  in  this  action,  whereby  the  hcei.Bah^r^ 
defendant  remains  altogether  undefended ;  therefore  it  is  p.  3J4. 
^nsidered  by  ih^  Courts  tb^t  ;h«  piaiptiff  recover  against 
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OcTOBBR,   the  defendant  the  sum  of  live  hundred  doHars,  the  detyt 
v^^p^^i^  in  the  declaratioD  mentioned)''  &c« 

Mortimer 
▼. 

Bramfieid.        To  this  judgment  a  writ  of  supersedeas  was  awarded  $  . 
andf  on  Saturday  the  25th  of  January,  1812,  the  follow- 
ing opinion  of  this  Court  was  pronounced  by  Judge 

HOANE. 

"  The  judgment  of  the  District  Court  is  defective  in 
this,  that  when  the  plea  was  withdrawn  by  the  appear* 
4ince  bail,  who  was  the  defendant  in  the  issue  formed  by 
that  plea^  the  Court  ought  to  have  entered  judgment^  as 
well  against  John  T.  Carter^  against  whom  an  office 
judgment  had  theretofore  been*  confined,  as  against  the 
•aid  appearance  bail.  The  judgment  is  therefore  re- 
versed  with  costs  ;  and  this  Court,  proceeding,  &c.  It 
is  considered  that  the  appellant  recover  against  William 
Forbes^  the  apptarance  bail,  (as  to  whom  this  suit  remains 
undefended),  and  against  John  T*  Carter^  (against  whom 
there  was  an  office  judgment  confirmed  at  August  rules, 
1803.)  the  aum  of  five  hundred  dollars,  the  debt  in  the 
declaration  mentioned,  and  his  costs;  but  this  judgment 
is  to  be  discharged,"  &c. 


jM^A^f'iU*  Mortimer  against  Brurafield. 

Bii'eiii^/il!  T^^^^  wa»  an  action  of  detinue,  instituted  in  the  year 
tb.-  Jec^ra-  1807,  in  the  District  Court  of  Frederickslmrgj  on  behalf 
i»ac,io  sutet  of  Charles  Brumfield  against  John  Mortimer^  for  a  neffro 

wpecial      de-  _  ,        ,  '  .  ^^"^         r,,.       •      •         . 

inami  ^nd  re-  man  slave,  by  the  name  of  fom^  1  he  declaratipn  stated 
ge^cnj^^^  ^  ft  casual  loss  by  the  plaintiff,  and  finding  by  the  defend- 
itels^feridwL  ^"^ '  ^^^  ^'^^°'  without  setting  forth  a  special  demand  and 
^thvughi/-  refusal  to  deliver  the  slave,  proceeded  to  charge  that  the 

td  bee  h  defendant,  ^^  well  knowing  the  premises,  and  that  the  wA 
SQtiicieBt 

S    Where  t  aUve  it  giren  to  an  infant,  and  lefl  by  the  donor  with  the  mother  of  tuch  in* 
_ant  for  iti  benefit ;  fthe  father  being  dead :)  the  possesskm  br  the  mether  b  to  beeooi 
•d  pOMenkm  hj  tlie  infant.    QCj*  See  Braxton  ?.  Gaine9  and  9thera^  Mi.U  M,  151. 
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tiegro  was  the  proper  slave  of  the  plaintifF,  although  Qotobeb, 
4^en  required^  &c.  had  not  delivered,  but  the  same  slave  v,^p*v-^./ 
had  continually  detained,  and  still  did  detain,*'  &c.  Mortimer 

Issue  was  joined  on  the  plea  of  non  detinet ;  and  at  the    Bramfieid. 
trial,  which  was  had  in  May^  1809    the  plaintiff  offered 
in  evidence  die  affidavit  of  Mary  SuUlvan  ;  (agreed  to 
be  admitted  by  the  parties;)  proving,  that  *'^  about  "2^ 
years  since,  Charles  Mortimer^  the  father  of  the  defend- 
ant, Adam  Hunter^  and  the  affiant,  stood  sponsors  for  th^ 
plaintiff  at  his  christening ;    (he  being  then  not  more 
than  two  months  old  ;;  and  the  said  Charles  Mortimer 
named  him  after  himself;  that  the  day  after  the  christen-   ^ 
ing,  the  said  Charles  Mortimer  brought  a  little  negro  boy 
mamed   Tom^  to  Mrs.  Brumjield'^s  (the  mother  of  said 
plaintiff,;  and.  in  the  presence  of  the  affiant,  Mrs.  WUlis^ 
Mrs*  Carter y  and  Nancy  Mortimer^  observed,  that  he  had 
brought  said  negro  boy  as  a  present  to  his  god-son,  and 
he  left  said  boy   with  Mrs.  Brumjied^  for  her  son,  the 
'  plaintiff ;  the  negro  boy  was  then  very  small,  not  more 
than  two  years  old,  and  appeared  to  be  weakly  :  Mrs. 
'Brumfield  raised    the  said  boy   until   she  removed  to 
Charleston^  which  was  about  six  or  seven  years  after  t 
upon  Mrs.  Btumfield^s  removal  to  Charleston^  the  boy 
was  left  in  the  possession  of  the  said  Charles  Mortimer^ 
but  on  what  terms,  or  under  what  circumstances,  the  affi- 
ant knew  not  of  her  own  knowledge  :  the  said  negro  boy 
remained  in  the  possession  of  said  Charles  Mo  timer,' 
until  his  death,  which  happened  qbout  eight  years- ince  ; 
and  the  said  negro  had  been  in  the  possession  of  the  de- 
fendant from  that  time  until   he  sold  him  to  William 
Richamds^  since  the  institution  cf  this  suit :  about  t#o 
years  after  Mrs.  Brumfield^s  removal  to  Charleston^  she 
wmt  to  England,  and  took  her  son  Charles  with  her,^ 
where  they  had  resided  ever  since  :  a  year  or  two^  before 
Charles  Mortimer^s  deaths   the  said  Charles  Brumfield 
aftme  into  this  country,  and  remained  in  Fredericksburg 
^ve  or  six  weeks,  when  he  returned  to  England^  and  had 
iretidcd  thm  ever  Bunct/^    The  witness  being  questioli« 
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0«TOBtft»  cd,  wKrther  Charha  Bruf^eld^  whwi  in  Frederkksiurp^ 
^'^''  madb  any  demand  on  Doctor  Charter  Mortimer  for  ^id 
negro,  mitoWei^ed,  «*  Charits  Brumfrsld  observed  to  mc^ 
tluit  he  would  ask  Doctor  Mortimer  for  the  negro ;  but 
I  advised  kirn  not  to  do  So^  as  it  n^ight  offend  Doctof 
Mortimers  and  it  was  probabte  Doctor  Mortimer  would 
give  him  more  than  the  negro  was  worth ;  and  I  do  not 
know  that  he  made  any  demand/' 

The  plaintiff  also  offered  evidence  to  prove  the  value 
of  the  slave  to  be  105/^  and  that  his  hires,  since  he  cam* 
to  the  possession  of  the  defendant,  were  of  the  value  of 
iOSA  And  this  being  ail  the  pit>of  exhibited  by  the 
plaintiff,  the  defendant  demurred  to  the  evidence,  with- 
out introducing  any  on  his  part ;  and  a  conditional  ver* 
diet  was  found  in  the  usual  fornu  The  District  Court 
gave  judgment  for  the  plaintiff,  and*  the  defendant  ap* 
pealed* 

Wirt^  for  the  appellant^  contended,  Ist.  That  the  evi- 
dence was  not  sufficient  to  identify  the  slave  in  question  ^ 
2d.  That  the  slave  having  been  more  than  five  years  ia 
the  possession  of  Charlea  Mortimer^  the  father,  and^  after 
his  death,  more  than  five  years  in  the  possession  of  J  ohm 
Mortimer^  his  son,  the  title  of  the  plaintiff  was  barred 
(a)  Mrafnft  by  the  act  of  limitations  \{a)  the  force  of  which  objec- 
tory  Blakeyt  tion  IS  not  obviated  by  the  plaintiff's  being  an  infant  ; 
'  because  it  does  not  appear,  that  when  he  was  in  Ais 
country,  he  made  any  demand  of  the  slave.     Indeed,  no 
action  was  brought,  or  demand  made,  in  the  lifetime  of 
Doctor  Mortimer^   who  might  have  better   ahown  his 
right  than  it  can  now  be  shown  by  the  present  defandaitt^ 
3.  The  declaration  contains  no  averment  of  a  special 
demand  before  action  brought.      According  to  1  Chtnjf^ 
121.,  and  2  Chitiy^  236.,  the  worda,  *^  aHhottgh  q^n 
rejuested^^  are  not  aufficient  in  derinne,  but  a  «/»ma/d^ 
mand  must  be  laid  in  the  declaration.     In  Burnley  vk 
xLambert^  1  Wa$h»  31Q.,  this  point  was  incidentally  made^ 
but  not  decided  i  a  de«isioa  upon  it  bekig  unneceasgrjr* 
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The  identity  of  the  slave  is  suffi-    October, 

^  1811. 


WiWanUy  contra. 
cieDtly  established  by  the  testimony  of  Mrs.  Sullivan. 

The  act  of  limitations  cannot  bar  the  plaintiff's  claim. 
The  five  years  against  him,  ran  during  his  infqncy.  Be- 
sides, the  act  is  not  pleaded,  and  the  defendant  has  not 
given  it  in  evidence  under  the  general  issue.  In  Mur» 
dock  V.  Herndon^  it  was  decided,  that  where  the  defend- 
ant  may  give  the  act  in  evidence,  the  other  party  may,  in 
like  manner,  bring  himself  within  the  exceptions  to  its 
operation. 

The  case  of  Ncwby  v.  Blakey^  is  an  authority  in  the 
plaintiff^a  favour ;  for  he  had  more  than  five  years 
peaceable  possession,  before  his  mother  left  the  slave 
with  Doctor  Mortimer  ;  which  act  of  her*s  could  not 
affect  the  right  of  her  infant  son» 

As  to  the  necessity  of  stating  a  demand  in  the  declara- 
tion, it  is  sufficiently  suted  by  the  words  ^^  tilthough 
^ttn  requested.^'*  The  objection  was  made  in  Burnley 
V.  Lambert^  and  must  have  been  regarded  as  not  tenable  \ 
otherwise  the  judgment,  which  was  for  the  plaintiffs 
would  not  have  been  affirmed*  I  consider  the  point, 
therefore,  as  decided  in  that  case,  that  tbe  general  alle- 
gattOQ  of  licet  saplus  requisitus  is  sufficient,  without 
stating  a  special  denuind.  It  is  unnecessary  then  to  ex- 
amine the  British  authorities** 


On  Wednesday,  the  Sth  of  Aprilj  1812,  the  president 
pronounced  tbe  opinion  of  the  Court,  that  tbe  judgment 
be  ArriAHED. 


•  .A^ltf.  Tbe  preeedents  in  J^Wt  t.  Graham^  4  Boa,  and  JPulL  p  140^ 
wA  £ettle  t.  BromtaU,  WiUe§,  HSm  do  not  state  a  apeciai  request,  bat 
ihftplj  a  licet  Mphtw  reqtU$itii».  In  tbe  last^-mentiooed  ease^  tiie  oljeetkia 
MM  taken  ap  hj  Sergeant  Cmmftu^  tbat  a  eoiint,  in  tke  latter  ^rm,  was  nit 
HAeient;  but  tbe  Court  OTerruled  tbe  objection.  In  tbat  ease^  too,  it  is  ob> 
Ipmbki  that  the  pdut  waa  mad^  •«/  softer  vcrtlkt,  but  upon  demurrer. 
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^25^*j\^'    Mason  against  Williams,  and  Peyton  against 
*^    '  Carr's  Administrators. 

1*  Under      UPON  appeals  from  decrees  of  the  Superior  Court  of 

what  circam-  ^'^  . 

■tAQcetaright  Chancery,  for  the  Richmond  District,  pronounced  the 

to  relief  in  «-  ^  ^  ,     ,  ^   «^  ^  ^^^ 

quitv  may  be  15th  day  of  jUnCy  1808« 

^iMrmatiln       These  cases  ^depending  on  the  same  principles)  were 
and    compro'  heard  together.     The  material  circumstances,  presented 


^     by  the  bills,  answers,  depositions,  and  exhibits,  (so  far  as 

9i9n  ofjudg'  the  same  are  not  sufficiently  set  forth  in  the  opinions  of 

lea%e  ofequi-  die  judges,)  Were  the  following: 

po'rJ^*,Sr^      Some  time  in  the   spring  of  the  year  1^97,  WiUiam 

m^of 'wcaJ  ^^^^1  ^f  Stafford 9  contracted  with  Enoch  Mason^  of  the 

widentwid'    same  county,  to  sell  him  two  hundred  trees,  of  hsy  the 

bit  ef  making  said  Mo&on^s  choice^  to  be  cut  by  him  from  the  land  of 

batT|Siw,**ad-  the  said   Carr^  for  which  he  agreed  to  pay  one  dollar 

toSSaiion,and  «*ch,  or  two  hundred  dollars.     No  time  wasfxed^wken 

embtrrawed  ^^  ^^^^^  were  to  be  cut.  He  paid,  in  consequence  of  the 
m  his  eiream-  *        ^  * 

suneeas  and  contract,  about  50/  4*.  4d.  in  diiFerent  payments.  Either 
eonfemon  waa  before,  or  a  short  time  after,  the  said  contract  was  made, 
plaintiff's  rit*  MasoH  agreed  with  Valentine  Peyton^  that  he  should  be 
Sw'^emJ'  a  partner  in  the  purchase.  In  the  winter  of  1798, 
"^^  inBucnce  ^^V^^^  ^^^^  ^^  ^^^  ^^  V  ^^  Washington^  and  made  a  bai^ 
was  exerted,  pr^^Q  ^ith  Giistavus  Scott.  One  of  the  Commissioners  for 

and  no  fraud  ^        ^.  ,  .        ,    ,  i  r    . 

•vaa  commit-  that  City,  to  whom  was  committed  the  purchase  ot  tim- 
lag'iuch  eoo-  ber,  that  he  would  receive  of  him  one  hundred  of  the 
Sme^'bebg  ^^'^  trees,  at  nine  pence,  Maryland  currency,  per  cubic 
^l!d**[**uupil  ^*°°^ »  ^^^  stocks  to  be  not  less  than  twenty  feet  long,  and 
made  by  the  fo  square  Ot  least  twehe  inches  ;  butt  if  to  be  had  longer 

defendant,  of         f  ^  ,  .  _  ,    ^     •^  .        .        •     i 

by  Tinoeof  a  and  larger^  not  to  be  rejected  on  that  account;  the  timber 
Xmej  deU^  to  be  delivered  at  the  store  houses  at  Aquia^  and  there 
toiunSriiy"^  to  bc  measured  by  some  person  to  be  appointed  by  the 
•xecnted  by  CooDunissioners  ;  but  Peyton  did  not  bind  himself  to  dc^ 
w^gfStworjh  liyfer  it.    When  thu  bargain  was  made,.  Mtson  and  Pey* 

Woraham^.MXensic^  ii.M.  m4  WhUeksmand  nykr.IBtis$  amd  Otkars,  i  Mm^ 
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4on  had  not  cut  any  of  the  trees.     After  the  contract  be-    October, 

1811. 

tween  himself  and  Mason^  Carr  agreed  to  let  a  certain    s^^^v*-^ 
George  Brent  have  twenty  trees  from  the  same  land,  at      Maron. 
the  price  of  one  dollar  each ;  which  trees  the  said  Brent  WiHi«ms  and 
caused  to  be  cut  in  the  spnng  of  1798,  and  to  be  sawed  t. 

up  the  September  following.  In  consequence  of  this  cir-  mlniiinitor*. 
<nimstance,  Mason  and  Peyton  accused  Carr  of  a  breach  — — — 
of  contract,  and  alleged,  that  they  were  prevented  from 
getting  a  sufficient  number  of  trees,  of  such  dimensions 
as  they  wanted)  and  equally  convenient  to  the  landing 
place  on  Aqwa  Creek,  with  those  which  Brent  had 
taken.  The  testimony  on  this  subject  was  in  some  de- 
gree conflicting ;  but  much  the  greater  number  of  wit- 
nesses declared,  \hat  fully  two  hundred  trees  could 
have  been  got>  as  near  to  the  said  landing,  and  as  large 
as  any  which  Breni  had  caused  to  be  cut.  They  re- 
nounced the  contract,  however,  on  the  ground  of  its 
havhig  been  violated  by  Carr^  and  threatened  to  sue 
him.  Carr  (being  a  young  man  addicted  to  extrava- 
gance and  intoxication,  as  well  as  naturally  weak,  timo^ 
rmuy  and  unguarded,  being  also  constantly  needy ^  though 
in  possession  of  a  cdnsiderable  estate,  and  in  the  habit 
of  making  disadvantageous  and  imprudent  contracts,  as 
was  proved  by  many  witnesses)  was  induced  to  compro- 
mise the  dispute,*  by  giving  two  bonds  for  three  hundred 
dollars  each,  payable,  severally,  to  the  said  MatOn  and 
Peyton.  He  made  payments  to  the  amount  of  45/*  6«« 
in  part  of  the  bond,  to  Mason^  and,  (suit  being  afterward 
brought  upon  it,)  confetsed  judgment^  on  the  return  of 
the  writy  which  was  executed  without  requiring  bail. 
Suit  was  also  brought  on  the  bond  to  Peyton;  whereupon 
Carr^  {on  Peyton^s  agreeing  to  give  him  three  years  to  pay 
the  money ^  executed  a  power  of  attorney  to  Benjamin 
BoitSy  the  platntiJTs  attorney  ^  to  confess  judgment  for  him^ 
rv^th  a  release  of  equity  ;  which  was  accordingly  done. 
A  writ  of  fieri  facias  was  issued  on  MasorCs  judgment, 
and  a  forthcoming  bond  taken,  with  John  Williams  se- 
curity,   la  JSfovembefy  ISO},  Carr  departed  this  life; 
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OcTOBBft,    and,  soon  after,  admkiistratioD  of  his  estate  was  griiille<l 

v^Pv-^^/  to  the  said  John  Williams^  and  to  Margaret  Carr^  wh^ 

Mmod       afterward  married  William  Smith.     At  Staford  Fehru*' 

Vf\\\wcKk%,%TA  ary  Court,   1802,  a  judgment  was  obtained  by  Ma909^ 

T.  against  William^^  the  surviving  obligor  in  the  forthcom- 

DM^tonT'  ing  bond  ;  and  execution  being  issued,  the  Am  of  27/« 

— — —  6*.  *r\(L   was  made  in  part.    Peyton  tlso  revived  kis 

judgment,  by  scire  faciaa^  against  the  administrators,  atid 

sued  out  execution,  which  being  returned  nulla  bonoy  he 

brought  suit  agninst  them  in  the  District  Court,  held  tt 

ffaymariet^  for  a  devastavit.    The  said  Jdhn  IViltialnSf 

in  his  own  right,  and  as  one  of  the  administrators,  filed 

bis  bill  in  Chancery  against  Mason  ;  and  the  said  admi« 

nistrators,  their  bill  against  Peyton, 

Injunctions  were  granted  by  Chancellor  Wtthe  lo 
stay  proceedings  on  MasorCs  judgment,  and  iu  Peyton^^ 
suit  for  a  devastavit,  until  the  matters  in  controversy 
should  be  determined  in  equity. 

The  grounds  on  which  the  complainants  prayed  reUef, 
were,  that  the  defendants  had  taken  a  fraudulent  and 
unfair  advantage  of  the  weakness  of  William  Carr*^ 
mind ;  having  obuioed  the  bonds  in  question  by  imporw 
tunities  and  threats  ;  and  by  indulging  him  with  time  to 
pay  die  money ;  that  the  spirit  of  the  original  contrftct^ 
on  his  part,  had  not  been  violated,  as  trees  miough  were 
standing  to  answer  the  purpose  for  which  they  wero 
wanted  by  Mcucu  /  that,  at  any  rate,  the  damages  far  the 
breach,  if  suit  bad  been  instituted,  would  have  beext 
smaU;  since  no  more  than  twenty  trees  were  sold  to 
Brenty  as  to  v>hich  only,  the  advantage  of  making  ibo 
j^rst  choke  was  lost  by  Mason  ;  that,  therefore,  the  boQ^i 
for  60Q  dollars,  if  not  altogether  without  cpn^ideratiao» 
were,  at  least,  exorbitant  and  oppressive*  The  defend^ 
ants  insisted  that  they  could  have  made  a  greater  profile 
by  the  contract,  than  the  sum  of  six  huinlred  doUurs  i 
tiiat  Cwrr  had  sold  so  many  trees  to  Mosont  aia4  oAff 
fersonSf  (,but  this  aUegation  was  not  proved,)  that  thejr 
could  not  have  procured  a  sufficieift  nuinber  of  su^h  ^% 
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iaeaiis  were  used  to  iaduce  Carr  to  sign  the  boode  i   v^i!^^^ 
Aat  be  freely  acknowledged  hia  violation  of  the  contract ;       M<t«Ni 
and  that  his  confessions  of  judgment  Wtrt  voluatary,  Wuiki^i,  mA 
Mid  witkoat  €omt>nlsioa*  ^%]^ 

Sundry  depositions  were  taken  on  the  subjett  of  the  ^^^^^^ 
emolument  they  might  have  niade  by  taking  thi^  timber  -^-^-^-^ 
according  to  contract ;  from  which  it  appeared,  that  in 
consequence  of  the  great  difficulty  of  wagoning  such 
heavy  logs  to  the  landing  at  Aftda,  and  conveying  then^ 
hi  rafie  to  the  City  of  Wathingtartj  the  profit  wouldi  pr^ 
habbf^  have  been  small  i  or,  tyerfaaps,  a  losft  might  haYe 
been  sustained* 

The  Chantellor  decreed,  that  both  the  injunctions  be 
feppetual :  whereupon  the  defendants  ap|p<^d  to  this 
Court. 

Aftef  arjQTuntent  by  BotU,  for  the  appellants^  Und  ffmfi 
(off  the  appellees,  the  > judges,  on  Monday  the  90th  o£ 
ymtuary^  1(^12,  pronounced  their  OpinioiM  ttfriatitn^ 

Jndgie  CbALTElii    There  is  considerable  hardship  ift 
ttiese  cases ;   and  had  Cttrty  in  his  life  time^  and  at  an 
early  day  after  the  tranftactions  complained  of,  resorted 
to  a  Court  of  equity  for  relief>  I  am  not  prepared  to  say 
that  his  case  would  not  have  come  within  the  third  spe* 
cics  of  fraud  enumerated  by  Lord  Hardwicke,  ita  2  Fe^ 
^etfy  iS5j(a)  which  is  recognised  by  the  Lord  Chancel-  ^^^  see  alto  I 
lor  in  Heathcote  v.  Paigndriy  2  Bro.  Ch.  Cases,  175.    But  '^^*-  »^ 
tontracts,  which  might,  at  first,  be  declared  invalid  by  a 
Conrt  of  Chancery,  may  afterwards  receive  atrength  by 
nets  of  confirmation.(&)      In  this  case  there  have  been  (^3^.;^,,^, 
Various  acts  of  this  kind.  '^^• 

Uu  An  unconditional  confession  of  judgment  to  Ma^ 
^Onk{e)  (c)  See  S  A 

«;  The  execution  of  a  delivery  bond,  which  doe$  not  ^  ^  w«« 
appear  to  have  been  done  in  order  to  gain  time  to  resort 

VoL.m.  B 
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OcToMiiy    to  ft  Court  of  Cfaftnccry,  but  wiA  iatestion  to  fOf  tfct 

iHl. 

debt.      ' 
intMi  ad«  He  gave  a  sum  of  money  to  obtottt  «  4day  of  eacN 

WillMit,  Md  cutkNi  on  thie  bond. 

V.  4tb*  Independent  of  this,  he  pud  a  horse  and  saddW 

in  part  discharge  of  the  delirery  bond.     And, 

5th.  He  confessed  judgment  in  favour  of  Peyimiy  for 
his  half  of  the  debt,  with  a  release  of  all  eqoily  ugainst 
hia^ 

These  various  acts  of  confirmation,  in  a  casein  K^ttcbi 
originally,  I  should  have  enteruined  considerable  doubts, 
are  too  numerous  and  strong  to  be  surmounted^      ^ 
The  deerees  must  be  reversed. 

Judge  BaooxE.  I  am  not  satisfied  that  there  is  anjr 
proof  in  these  cases  that  William  Carr  laboured  under  a 
general  incapacity  to  make  a  contract.  That  he  was 
improvident)  extravagant,  and  of  very  feeble  undentaod* 
ing  seems  not  to  be  denied.  Nor  am  I  of  opinion  thMt 
at  the  time  he  exeouted  the  bond  in  question,  he  was  in* 
capable  of  contracting.  I  wtU  not  now,  however,  decidk 
Aat  be  had  no  equity,  under  all  the  circumstanees  attend* 
ing  that  transaction.  I  shall  onty  observe  that,  if  he  ha^- 
he  released  it,  in  one  of  the  cases  before  the  Coovt,  wirii . 
Ms  eyes  open,  and  upon  full  deliberation.  But  what  i* 
rely  on,  as  affecting  both  cases,  is,  that  he,  long  after  tiio 
bunds  to  the  appellants,  deliberately,  and  of'  bis  ow»  ac»- 
eordy  confessed  judgments,  and  made  several  payments^ 
However  improvidently  all  this  might  have  been  doiMi 
he  does  not  appear  to  have  been  under  any  pressure,  or 
delusion,  procetrding  from  the  other  party:  and  di^ mle. 
is  ^cujus  €9t  dare  ejus  eet  d'mponert.^^  The  contrant. 
sought  to  be  set  aside  was  not  a  contract  against  law  f  i^ 
was  not  usurions :  and  conformations,  in  which  no  frwmlt 
has  been  practised,  (except  of  contracts  of  the  Inst^d^ 
scription,)  are  never  relieved  against  in  a  Court  of  equkfis 
The  case  of  CMst  v.  GUb^m,  3  P.  Wm$.  390.  decidedl4f 
Lord  Taibott,  Is  supposed  to  have  settled  this  nife. 
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Vmt  eftse  in  relied  on  by  Lord  Ha&pwick«,  in  the  case  0«T#»mm» 
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of  Chester fieid  v.  yamojty  2  Fezey^  een.  125.(a)  in  which 


the  doctrine  is  very  abty  ilhistf  ated  by  him.    I  am  iheatt^      ^^mm 
fore  of  opinion,  that  both  the  decrees  must  be  reversed^  WUK«m  mX 
the  injuoccions  per;ietuated  as  to  the  sums  paid,  and  dis«         ▼. 
solved  as  to  the  balances  due.  nMuator. 


Judge  RoAKB«  Not  being  able  to  discern,  widi  the  •  veiy  fbay 
appellee^s  counsel,  that  WilUam  Carry  the  intestate  of  the  '•'•'••^ 
appelke,  was  incapable,  through  the  weakness  of  bis  on* 
derstandiog,  to  bind  himself  by  the  original  agreement 
m  the  proceedings  mentioned,  or  to  sanction  and  confirm 
the  same,  if  originally  objectionable ;  and  not  deeming 
it  necessah'y  to  decide  whether  the  original  contract. was 
ia  fiact  Tiolatedt  or  not,  at  the  time  the  compromise  was 
mtered  into  between  the  appellant  and  the  appellee's  in- 
tsstate  i  it  being  entirely  competent  for  parties  to  com*, 
pfomiae  controversies,  which  appear  to  them  to  have  a 
kma  fide  existence,  and  thus  avoid  the  trouble  and  ex«^ 
psnse  of  a  lawsuit ;  I  am  of  opinion  that  the  various  acta 
of  ecmfirmation,  and  acknowledgment,  of  the  origmal 
cotffaat,  on  the  part  of  the  said  intestate,  amount,  in 
ei|ittty^  to  a  waiver  of  the  objections  aforesaid,  if  other-^ 
wiso  e%isting;  and,  on  this  ground,  that  the  decree  in 
Ae  caae  of  Mason  should  be  reversed  with  costs^  and  the 
iajunotkm  made  perpetual  as  to  the  payments  made  on 
aeoount  of  the  debt  in  question,  and  the  bill  dismissed  as 
lotha  rmidne ;  and  that  the  bill  be  wholly  dismissed  in 
the  tiase  of  JPaytofu 

Judge  FasMiNO.  I  have,  on  this  occasion,  the  mprtsfi* 
catkm  of  diAring  from  a  minority  of  the  Court;  for 
whose  opfaMona,  as  well  individually  as  coUectively,  I. 
haare  the  highest  respect ;  but  having  also  an  opinion  of 
Wf  own^  formed  aocordbg  to  the  best  of  my  judgOKnt^ 
anon  naatore  deMberation,  I  feel  it  a  duty  I  owe,  as  well 
to  aqraeU^  as  to  tho  cbmmunity  at  large,  openly  to  declare 
it:  'WoAf  in  my  oon£epiioB»  there  never  came  before  me 
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OeTo»vft>    ft  case  mote  proper  for  tbe  hiterfereoce  of  a  Cmnt  of 

sj^-K^^^^  ^quitif^  than  the  one  now  under  consideration. 

Mason  There  appears,  however,  nothing  amiss  in  the  orii^nal 

^tmiiaint.  and  contract  for  the  purchase  of  the  timber,  in  the  proceeds 
^^v.^^      ings  mentioned ;  but  all  seems  perfectly  upright  and  i%ir% 

^JJJlJ^jf*'  but  the  subsequent  conduct  of  the  appelkaiU  h&9  a  ton- 
;"i  '  ^I'k  ■'•  trary  character,  and  preseiits,  to  my  view,  a  very  different 
aspect.  When  {  spealt  of  the  affelknt^^  I  motion  them 
jointly,  not  well  knowing  how  to  separate  pr  distio^isli 
between  them ;  fpr,  although  Ma^n  appears  to  have 
been  the  principal  agent  in  the  business,  Peyton  seema 
to  have  shared  and  equaUy  divided  the  spoiU  And  here 
it  seems  proper  to  advert  to,  and  consider,  the  dtar^ctet 
9nd  disposition  of  the  person  with  whom  they  were  deal- 
ing, and  who  had  contracted  with  Ata^pn  for  Ae  siboves^ 
mentioned  timber.  Although  he  was  not  a  perfect  itSoi^ 
no  less  than  seven  witnesses,  tq  wit^  Luir  Cannon^  (who 
was  his  guardian  when  he  c^me  of  age)  Aim  BUmchardi 
.  Fielding  ToUon.  John  Overaily  Samuel  Dapis^  ^Ame^ 
Payes^  apd  John  Hayes^  ai^  as  well  from  their  own  per* 
aonal  knowledge  of  him,  as  from  the  current  rep<ivt  of 
the  neighbourhood,  prove  him  to  have  been  much  addict* 
ed  to  intoxication,  tipsorous,  extraiVagant,  and  often  ia 
want  of  money,  unguarded,  in  the  general  habit  of  v$ak^ 
lag  improvident  bargains,  and  easily  impoaed  upon  b^ 
a^iy  person  who  would  take  .the  advantage  of  him* 

John  fiayes  deposeth  that  he  was  a  tenant. of  Mr, 
Carrf  who  made  him  great  o^ers  of  discount;  in  his  teotf 
pnd  when  the  deponent  made  him  paymeQ^  in  mODey^ 
f ,  which  he  thought  due,  Cizrr  told  him  tp  charge  what  he 
thought  proper,  which  h^  always  positively  ftcf^sed^  aa 
he  would  not  lai^e  the  advantage  of  hUn ;  which  he  |iai£^ 
Iiave  done  had  he  thought  proper.  And,  io  answer  ao  9% 
interrogatory  pui  to.  him  by  Maioria  ^unsel,  he  said,  \m 
always  thought  him  easiljr  imposed  upon  in  his.bfurgatnii^ 
and  had  frequently  felt  for  him  in  stm^s,  whea  ke  aaiw 
)|im  giving  extravagant  prices  for  goofls. 
With  these  unhappy  tni|t^  la  hia  c^naotpfi  the  appcji^ 
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ImMf  Uriiig  m  the  •ame  mlgUiDiirbood,  must  have  been  ^^[^|^'» 
well  acqi>ai]H»d|  and  were  resolved  to  make  their  advan-  <^,^"v^^^ 
tage  of  theiii#    It  acetaa  admitted  on  all  sides,  that  ap-      ^^ 
pMrs  from  the  evideoce  in  the  caus^  (not  necessary  to  ^*p^^*^ 
he  here  recapitulated;  that  Carr  had  n^f  committed  a  ^    ,  ^*      . 
breach  of  bb  contraet;  it  ipay  then^be  asked  what  injnrf     niMnaw. 
be  bad  done  the  appeUanU«  either  in  their  persona  or  """  * 

property,  or  whac  cause  of  action  or  complaint. they  had 
iq^iist  him  i  The  answer  is  plain  and  obvious,  ^^  none 
m  mUV  But  he  was  weakhy,  or  in  possession  of,  or 
rather  entitled. to,  a  large  estate^  and  they  must  have  a 
part  of  itt  and  haw  was  it  to  be  effected  ?  Why,  well 
'  knowing  his  temper  and  disposition,  they  were  resolved 
to  charge  him  with  a  breach  of  contract,  which  he  never 
eommktedf  work  upon  bis  limidUy^  threaten  him  with  a 
mijXi  and  heavy  damages,  and  their  object  wasxomplet*' 
ed  ;  •  which  I  cannot  but  consider  as  a  shameful  departure 
fron^  ju«tif;ie  and  montl  rectitiuie^  and  as  a  very  proper 
anbjectfor  the  animadversion  and  correction  of  a  Court 
of  equity  ;  espepially,'as  there  is  no  legal  consideration 
Ibr  epcectiiing  the  bonds  in  controversy,  which  were  ex* 
aetedy  or  rather  ei^orted,  from  the  iotesute  of  the  ap« 
pdleey  by  working  upon  the  imbecility  and  timorous 
atnte  of  hk  mind  who  had  done  them  no  injury* 
-  And  here  let  me  notice  some  of  tbe  leadiog  principles 
bid  down  im  the  books  of  equity.  **  An  luucorudonable 
bar^ainj  (as  a  purchase  or  security  got  from  an  heir  in 
Uaiatber's  life  time;  is  now  (says  Fonblanque){a)  usually  {a)  Fmbi, 
«^ded  in  equity}  for  he  would  justly  forfeit  the  cha-  ^^ 
laeter.of  an  honest  man,  who  should  endeavour  to  make 
an  adYatMage  of  this  eaay  age,  and  enrich  himself  at  the 
cost  jof  those  who  ejther  could  not  foresee,  or  do  not 
ngbtly^  apprehem}  the  loss.  The  rule  (says  he)  upon 
^bich  Courts  of  eqyity  in  these,  cases  proceed  is  not 
mereljr  in  respect  of  the  age  of  ti^  heir  contracting^ 
Omopkiv.  Fitzr^y^  i  Pr.  WUliamt  131.  In  Wistmtn 
V.  Beaie^  Wisfman  was  near  forty  years  of  age,  and  a 
ff0€t(9r  of  4he  ^Mmon  i  ia>  tbe  caa^  joC  Curwin  y.  JMiU 
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October,  ner^  tbt  heir  was  about  tweaty^seven  yean  of  age;  but 

v^^'v^^   the  real  object  which  the  rule  proposes  is  to  restrain  the 

'M,%tou      anticipation  of  expectanciest  which  must,  irom  its  vtty 

Williams  and  nature,  furnish  to  desiffnins:  men  an  opportunity  to  pmc* 

Peyton  .  '  ,      ,  .        ^  •  r        j-     •      •-^ 

T.  tise  upon  the  inexperience,  or  passions,  of  a  oissipafied 
^mSJutorr'  "nan.  And  this  being  the  object  of  the  rule,  Us  c^^ra* 
'  tion  is  not  confined  to  heirs,  but  extends  to  all  persons, 

the  pressure  of  whose  wants  may  be  considered  as  ob* 
structing  the  exercise  of  that  judgment,  which  might 
otherwise  regulate  their  dealings*  See  Smith  v»  £ur^ 
rotas^  2  VernoTit  346.  Proof  v^  Hinc^  Forresier^  HU 
Freeman  v.  Bishops  2  Atk.  39.  and  Brocket  v»  GMy^  % , 
Atk.  34. '  If,  then,  A^irtf,  though  in  advanced  Age,  audi 
other  personSf  the  pressure  of  whose  wants  is  consid«reii 
as  obstructing  their  judgment  in  their  dealings  with  «rt* 
ful  and  designing  men  are  to  obtain  relief  in  eqmt^ 
where  they  all  receive  something  valuable  in  lieu  oC. 
what  they  contraa  to  pay  to  such  artful  and  avaricious 
men ;  how  much  more  forcibly  does  the  rule  apply  int 
the  case  before  us,  where  the  imfortunate  Carr  received 
about  SQL  advanced  by  JUason^  at  diflerent  times,  for  his 
600  dollars  I  43/.  6e.  of  which  50/.  ^.  4d.  he  repaid  ia 
his  lifetime  ;  and  by  an  account,  settled  between  the*  par* 
ties  by  Benjamin  Parke^  a  commissioner,  under  an  onjler 
of  Court,  in  May^  1802,  ^a«an  appears  indebted  to  the 
estate  of  Carr  ZL  \0s.  \\d.^  after  allowing  him  sntettat 
on  his  advances  to  that  time. 

But,  supposing,  for  a  moment,  that  Carr  had  actually  - 
committed  a  breach  of  his  contract,  and  that  JUbsan  waa 
justly  entitled  to  recompense  therefor,  bis  taking  tb« 
bonds,  now  the  subject  of  controversy,  was  dearly  tmir^ 
within  the  statute ;  for  he  confesses  and  states,  in  one 
of  his  answers,  as  a  meritorious  fact,  that,  when  a  com* 
promise  was  entered  into,  he  offered  to  take  400  doHa* 
if  well  secured  at  a  short  date,  but  Carr  (who,  as  al« 
ready  proved,  was  always  ip  want  of  money)  preferred 
akmg  credit,  which  (sftyis  Mmoti)  he  named  him^drf 
and  for  fourteen  or  fifteen  months  forbearancci  he  took 
2 
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im  bomb  for  600,  io8t«ad  of  400  dolls,  i  three  hundred    Ogtobbr, 

1811 

payable  to  himself  and  Peyton  each  :  which  alone  (had    v^^-v^-^^ 
an  the  other  transactions  been  upright  and  fair)  would       Mason 
haVe  completely  annulled  and  made  void  the  whole.  But  WiiUams,  and 
it  has  been  observed,  that  Carr  voluntarily  confessed  ▼. 

judgments  on  both  the  bonds  :   and  therefore  they  were  ^^kttJT*^ 
bmding  on  his  administrators.    To  which  I  answer,  that  — — — 
that  ctrcttinsunce  strongly  corroborates  the  testimony  of 
the  seven  witnesses  who  had  already  given  evidence  re- 
apectifig  his  general  character. 

And,  with  respect  to  the  case  of  Ptyt$n^  that  confes- 
sioa  of  judgment  was  by  a  special  power  of  attorney 
made  to  the  law}'er  who  prosecuted  the  suic  against  him, 
whom  he  styles  his  friend^  and  who  drew  it  wi(h  great  * 

professional  art  and  skill,  but  seems  to  have  overshot  the 
mark,  and  proves,  to  my  mind,  a  consciousness  that 
something  was  rotten  at  bottom.  The  power  concludes 
widi  these  remarkable  words,  to  wit  *^  And  it  is  under* 
stood,  that  I  have  instructed,  and  do  hereby  instruct,  my 
said  attorney,  to  release  all  errors,  and  equity^  in,  by,  of, 
so,  and  concerning  the  said  judgment,  Witness  my  hand 
asd  seal,  &t.'' 

If  At  bond,  on  which  the  suit  was  instituted,  had 
been  given  on  a  good  and  tona  Jide  consideration,  why 
aH  that  abundant  caution  in  wording  the  power  of  at- 
tomej  f^  To  me  it  is  additional  evidence,  that  all  was 
not  right  and  fair.  I  am  truly  sorry  at  being  compelled, 
by  the  circumstances  of  this  case,  to  make  use  of  any  .  ^ 
harsh  language  towards  the  appellants  ;  but,  it  does  ap- 
pear  to  me,  that  the  scheme  to  inveigle  and  fleece  the' 
timki,  unwary,  and  unhappy  intestate  of  the  appdlee, 
was  conceived  in  avarice^  nurtured  by  fraud,  and  con* 
snmmated  in  glaring  iniquity :  and  am  therefore  of  opi- 
nion, diatthe  decrees  are  just,  and  ought  to  be  affirmed  : 

*  JVWf»  hf  the  reporter.  Peytofit  in  hit  answer  aHeget  that  a  hiU  of  in- 
jmte$tmh  oi  behtlf  of  Cmr,  bad  been  prepared,  before  the  power  of  attor- 
■eywuexefntedi  wbiek  eireamtlMiee>  perbapa,  indneed  the  inaer^on  <h0rt* 
k  of  Uie  words  releann^  tfuihff  tbtagb  tk9fr9i/Q£  this  fllesatlon  appears 
i^lberMord^ 
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October,  but,  a  majority  of  the  Court  being  of  a  different  epnitott^ 

^^^^^.^^y  both  decrees  are  to  be  reversed,  the  injunctions,  aa  to  the 

^»i>  payments  actually  made  perpetual,  and  dismissed  as  ta 

Loog.  the  remainder;  which  is  to  be  certified^  Sic. 


In  the  case  of  Masdn  v*  Williams^  the  decree  was. 
reversed,  with  costs ;  the  injunction  made  perpetual 
as  to  701.  V2s.  7|^.,  and  dissolved  as  to  the  residue  of 
the  judgment ;  the  bill,  so  far  as  it  sought  further  relief, 
was  dismissed,  and  it  was  ordered  that  the  appellant  pay 
to  the  appellee  his  costs  by  him  expended  in  prosecuting 
his  suit  in  the  said  Court  of  Chancery. 

In  that  of  Peyton  v.  Carres  administrators,  the  decree 
was  also  reversed  ;  the  injunction  totally  dissolved,  and 
the  bill  of  the  appellees  dismissed  with  costs. 


»»« 


;^dtx&(^,  Lewis  against  Long^ 

ivL  ^2f  "debt  THIS  was  an  action  of  debt,  in  the  County  Court  pi* 
in  a  Coantjr  ffafrison^  by  Asher  LewU^  assignee  of  Daniel  Richmond^ 

Caurt,   on    a  ^      ,  *^      .  .    ,  r**,       .     ,         .  '     \ 

tingle  Ml,  for  igftinst  David  Long.  The  declaration  was  on  a  **  wrt^ 
hundred  doi-  ting  obRgQtory^*  Under  seal,  for  two  hundred  and  ^Jiy, 
15?^ find  lb?  ^hJ  dollars^  "  to  be  paid  in  trade,  such  as  is  to  be  had,  deer 
dbT'^^  d*-  *'^*"**»  ^**'"^»  ^*^»  snake  root,  beef,  pork,  bacon^  &c.  for 
•larationmen-  value  received."    The  defendant,  without  praying  oyer 

tloncd,  to  be     ^    ,  ..  .„  ,       ,    j\.  ^    J'    ^ ^  ^ 

dlaeiiarged  by  of  the  writing  obligatory,  pleaded  '^  payment ;  and,  ^' 
hundred"  doU  conidly,  that  he  paid  the  debt  in  the  declaration  mention^ 
^;  "^i'S^  cd,  to  the  obligee,  before  notice  of  the  assignment.  At 
9uf^d0a9,    ^  y^^i  ^}|^  defendant  offered  evidence  to  the  jury,  that 

at  the  instance  '      ^  r     f  ,7» 

oftht  defend"  in  the  spHng  of  the  same  year,  ( after  (he  action  tmu 

an<,  the  jadg.  r       o  ^        »    v^ 

meat  be  re- 

pimntig'  eaonot  apfil  to  the  CodTt  of  Appeals  from  tooh  judgment  of  re?ermL 

a.  Qtt^rre,  whether  proof  of  any  confession  by  the  assignor  of  a  bond,  nfter  the  atiirw^aiit 
(hat  the  money  had  beoa  paid  to  him  bt^rg  the  amlgMmeat,  oon  he  gK«i  In  ^AwiM 
^nsitheatfiffiM^ 
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trcugh$^  Rkkmond^  the  obligee  and  assignor  of  the  note,  Ootosxb, 
confessed  to  the  witnesses^  that  the  defendant  paid  him 
the  fun  amount  of  the  debt  in  the  note  mentioned,  be- 
fore the  assignment  thereof;  also  an  account  stated,  be* 
tireea  the  said  Richmond  and  the  defendant,  with  a  cer-  — — ^"""^ 
tificate  thereto  annexed,  under  the  hand  and  seal  of  Ihe 
•aid  Richmond^  {dated  nnce  the  imtitution  of  thu  mit^ 
acknowledging  that  account  to  be  just  and  right,  ^  and 
that  David  Long  wm  to  have  credit,  on  his  notes,  for  the 
same,  to  wit,  the  note  that  A^her  Lewis  holds  against 
him,  and  ar.otber  which  I  now  give  up  ;^  and  proof  that 
the  same  was  signed  by  the  said  Daniel  Richmond^  To 
an  which  evidence,  the  plaintiff  objected,  and  the  Court 
declared  the  same  inadmissible  ;  whereupon  the  defend* 
ant  filed  a  biU  of  exceptions.  A  verdict  was  found  in  • 
the  following  words :  ^*  We,  the  Jurjr,  find  for  the  plain- 
tiff, the  debt  In  the  declaration  mentioned,  to  be  dis* 
charged  by  the  payment  of  forty*six  dollars  and  fifty* 
nine  cenu,  debt,  with  interest  thereon  from  the  sixth  day 
of  March,  in  the  year  1804  ;**  and  judgment  was  enter* 
ed  accordingly  ;  but  a  writ  of  iupaoedeas  was  awarded, 
on  the  defendant's  motion^  by  order  of  the  District  Court 
hoklen  at  Morgan  town  ;  and  the  judgment  was  reversed, 
en  the  ground  that  the  evidence  offered  had  been  impro* 
perly  rejected*  The  cause  was  therefore  remanded  tp 
the  County  Court,  to  be  further  proceeded  in,  with  in-  , 
structions  to  receive  the  evidence  aforesaid*  From  this 
judgment  of  reversal,  the  plaintiff  appealed  to  this 
Court. 

Wickham^  for  the  appellant.  The  declarations  of 
JScktnondj  the  assignor,  made  while  the  suit  was  pend^ 
ia^  and  after  the  obligor  had  full  notice  of  the  assign- 
meat,  could  not  be  evidence  against  the  assignee.  Had 
he  been  brought  forward  as  a  witness,  Jie  should  have 
been  rejected^  as  attempting  to  prove  his  own  Uirpitudci 
foCt  if  he  assigned  a  negotiable  paper,  when  he  knew  it 
hai  Jieen  paid^  \^  was  guilty  of  a  fraud.    The  authori- 

VoImUL  8  r^  T 
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OcToncR*  ties  on  this  point  are  reviewed  in  Baring'  v.  Reeder^  1  JT* 
£sP  M.  154. 

Williams,  contra^  submitted  the  question,  whether  this 
Court  had  jurisdiction  ;  the  verdict  being  for  less  than 
one  hundred  dollars,  and  the  suit  upon  a  single  bilU 

If  the  suit  had  been  in  the  name  of  Richmond,  hfs  ac^ 
knowledgment  would  have  been  evidence  He  stands 
indifferent  between  the  present  pghies ;  being  cqualtjr 
responsible  to  both.  In  Walihall  v.  Johnston,  2  Caff^ 
275.,  declarations  by  the  mortgageet  under  whom  tht 
defendant  claimed,  that  the  mortgage  was  paid  off'y  werfe 
admitted  as  evidence  on  the  part  of  the  plaintiff.  I  con- 
sider that  case  decisive  of  this. 

•  Wickhcm^  in  reply.  The  declaration  is  the  rok  of  ja- 
risdiction.  In  that^  the  debt  is  stated  as  250  dolkr*^ 
which,  therefore,  is,  properly,  the  sum  in  controversy. 
The  bond  is  no  part  of  the  record  ;  oyer  not  having  been 
prayed. 

On  the  merits:  Richmond's  confession  was  offered, 
either  as  an  act^  or  as  evidence.  If  as.  an  act^  it  was  not 
obligatory  on  the  assignee^  since  he^  as  assignor y  hdd 
parted  with  his  interest  in  the  bond.  If  as  evidence^  he 
bught  to  have  been  personally  in  Court. 

The  case  of  Walthall  v.  Johnston^  is  no  authority  in 
this  case.  It  is  not  completely  reported  ;  the  manner  in 
which  the  objection  was  taken  to  the  testimony  not  being 
stated.  The  authorities  cited  in  Baring  v.  Reeder;  shoWf 
that,  under  some  circumstances,  the  endorser  of  a  nego- 
tiable paper  may  be  received  to  prove  it  was  paid ;  but 
not  under  circumstances  proving  his  own  turpitude. 

Williams.  Mr.  CaK^s  Report  of  Walthall  v.  Johnston^ 
18  verbatim  from  the  Record.* 

*  )f ote.    The  Record  of  the  ease  of  WaHkail  t.  Jokntton^  is  eneflj  ««». 
iormable  to  Mr.  CalVs  Beport. 
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Tuesday^  ^arch  24th,  a  further  argument  took  place,    Octobbb, 
by  desire  of  the  Court,  du  the  single  qaestioa  oi  Juris* 

WlUiams  then  contended,  that  the  verdict  in  this  case 
was  erroneous  in   point  of  form ;    but    the  judgment  "" 

should,  in  substa^nce,  fate  considered  as  only  for  the 
'iialanqe  found  by  the  jury  to  be  due.  The  writing  obli- 
^tory  described  in  th^  declaration  is  evidently  a  singly 
bilL  The  jury,  therefore,  ought  not  to  have  found  the 
#ttm  priginally  due,  but  the  balance  only ;  the  form 
aidopted  by  them  being  proper,  only,  where  there  is  a 
penalty  (e/)  In  Smith  v.  fiarmanson^  X  Wash.  6,,  even  Code^ t^i^'x 
though  the  action  was  on  a  bond^  the  jury  found,  **  that  P-  ^^\  «•  "^^ 
the  defendant  doth  owe  to  the  plaintiff,  1147A  1S«.  4</«, 
parcel  of  the  debt  in  the  bill  aforesaid  mentioned  ;"  and 
this  Court  affirmed  the  judgment.  That  decision  turn- 
ed, indeed,  upon  the  principle,  that  the  dtfcndant  being 
the  appellant^  cofild  not  take  advaptage  of  the  failure  to 
give  continuing  interest  till  payment ;  which  error  tend- 
cdto  his  benefit :  but  xhtiform  of  the  verdict  appears  to 
have  been  approved  by  this.  Court ;  except  as  to  the 
omission  io  relation  to  the  interest*  I  consider  that  case 
to  have  settled  the  point  concerning  \hQ  form  of  the 
verdict. 

Th^  old  doctrine  that,  in  debt,  the  plaintiff  must  re- 
cover the  exact  sum  laid  in  the  declaration,  has  long  been 

But,  however  this  may  be,  the  jurisdiction  of   the  *3  *  ^-  -^^* 
Court  of  Appeals  is  limited  by  the  actual  *^  matter  in  Jlyiett  ▼. 
controversy  ;  not  the  penalty*     A  similar  expression,  m  Doug.  6  (3d 
the  act  establishing  the  Federal  Courts,(c}  has  been  con-  *   ^ffitter  ^i 
strued  by  the  Supreme  Court  of  the  United  States^  in  the  ^qllitUn^* 


V. 


manner  I  contend  iovXd)  ^<»^- ,  -r  o 


TUl.  1     p.  &2. 


ul.  1   p.  t 

•  Note.    Judge  CoALT£a  oUcinred,  that  id  that  ottse,  •  tpecial  breach  Suue9  v.  JU- 
of  the  oondiiion  of  the  baud  whs  laid  in  the  declaration  t  whereby  the  iiutu  Do^weiW     -i    . 
•  fn  dapute/*  was  limited  to  328  dollars ;  being  less  than  the  lowest  sam  for   ^^^**^^'»  **  **•* 
iMek  the  SajMreme  Court  ean  entertaitt  jurisdietiaD* 
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OeroBitt.  VT'dUum^  in  MUjtfori  if  the  iippeaL  A  writiii|f  ^  #Mi^ 
gnioryj^^  must  be  understood^  a  bond  with  a  penak^ 
But,  admit  it  to  be  a  sinffk  Ml  ■:  the  plamtiff  must  ahraj^ 
declare  for  die  sum  originally  doe ;  and  die  jadgmest 
must  conform  to  die  declaration.  It  was  tberefiDre  pro* 
perly  entered  for  250  dollars  to  be  A^harged  by  the 
balance  found  by  the  jury.  But  the  venSct  does  not  j!^ 
die  ^  matter  in  eontrovereyj*  If  they  found  too  littk^ 
the  plaintiff  might  recover  more  on  the  new  trial*  Th« 
moment  tbe  AppeHate  Court  reversed  the  judgment,  die 
rvAole  sidiject  was  again  in  controversy;  both  parties  be« 
ing  left  at  large.*'  Another  jury  might  find  the  origifud 
Mm  to  be  etili  due  ;  or  that  the  whole  was  pakL 

I  am  confident^  the  penalty  of  the  bond,  and  not  the 
tabmee  duei  has  always  been  the  measure  of  jurisdktBO^ 
in  this  Court.  The  ease  of  Smith  v.  Harmansem  has  tte 
application;  die  point  now  in  debate  not  havbg  been 
touched. 

Wi^amey  in  reply.  Mr.  JFiciAomV  complatnt  b  agaiMt 
tbe  Superior  Court  of  Law,  for  setdng  aside  the  verdk^ 
and  awarding  a  new  trial.  The  matter  in  controversyt 
in  thait  Court,  was  the  amount  of  the  verdid  oniy.  It 
the  judgment  bad  been  affirmed^  I  hold  it  clear,  die  dSsr 
findant  could  not-  have  appealed  to  this  Court.  It  fol- 
lows, that  when  h  was  reoereed^  the  pUhUijfco%M  not* 

Tueeday^  March  31st,  the  Judges  delivered  thdr  4^ 
idons,  eeriaiim* 

Judge  Co  AI.TKR.  The  first  question  is^  as  to  the  jo- 
risdiction  of  this  Court. 

The  actbn  is  on  a  aragle  biD  for  S50  doSars.  These 
^ure  two  pleas;  1st.  Payment  generally,  and  8d.  Pi^ 

•  Note.  ScetliesanQf  .lliMr?.0«#Aai;sCW3;9f&tiiiwli&IC«as 
bedded,  that  «kb«ugh  s  d^ree  in  Chancy  be  for  leti  thin  one  himrtw^ 
doHan ;  yet,  if  the  matten  m  ditpuH  Moeed  that  nm,  the  Court  of  A^posls 
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mmt  before  votice'  6f  amgnment :  and  the  jury  fiad  for  <^rros«i# 
the  pkintiffy  die  debt  in  tbm  declam^n  raentioQedt  to  be 
dbdmrged  by  die  pajnnent  of  46  d<dlars  and  59  cents, 

with  interest  thereon  firottthe  6th  i>{  March^  1804,  liU  

payment ;  and  jndginent  was  ent^ed  according* 
"  The  jodgment,  therefore,  in  dib  case  is,  defado^  for 
MO  doUais ;  and  the  main  questton  tlien,  is  divided  into 
two :  1st.  Whether  the  judgment  ought  to  have  been  is 
Ae  form  in  which  it  ia ;  and,  3d.  Whether,  if  it  ongh^ 
Ihe  Clourt  ought  not  to  bok  to  the  suistmtialj  net  to  the 
firmal  recovery,  in  ascertaining  their  jorisdiction. 

As  So  the  first,  !t  may  suflfee  so  observe,  that  aldiough 
die  Ute  decisions  in  England  are,  that  in  actions  of  debt 
en  simple  contract,  judgment  may  be  entered  for  the  sum 
ff90€d  to  be  due ;  as^  in  detinue,  for  the  goods  proved  to 
be  decmned  9  yet,  I  apprehend,  no  case  can  be  foundi 
where  the  dcibt  arises  by  spectaliy,  in  which  the  judg* 
nent  is  not  entered  for  the  entire  sum. 

In  cases  of  simple  contract,  the  defendant  may  plead 
nUdlfiet ;  but  before  the  sutute  giviog  the  plea  of  pay* 
msent,  where  such  payment  was  made  after  the  day  men* 
tioned  In  die  condition,  die  bond  was  considered  as  die* 
fAar|;ed  of  its  condition,  and  the  defendant  could  notp 
eldier  oh  a  bond  or  single  biH,  plead  payment,  wttbonti 
ait  the  same  time,  pleading  an  acquittknce  ;  and  thai  he 
taiMt  have  pleaded  with  a  pro/krt  /  it  being  under  seal ; 
ligreeably  to  the  common  law  maxim,  that  a  contract 
nsut  be  dissolved  by  an  instrument  of  equal  dignity  with 
that  which  created  it.  (a)  If  there  is  a  condition,  or  de*  ^)  i  M^r^ 
feasance,  by  which  the  party  Inay  discharge  himself  by  ^i^^^ 
Ibe  payment  of  a  lesasum  widitn  a  given  time,  he  might  Jj^^  •^ 
nvail  himself  of  thb  condition  by  craving  ^er  thereof 
amd  pleading  that  he  had  performed  it ;  in  other  wordst 
^lie  might  plead  sohii  ad  ditfn.  In  consequence  <if  ihia 
atricmess  of  the  common  law,  the  parties  were  comi* 
sfeBod^  wtere  payment  had  not  been  made  aecordmg  to 
lite  condiddn,  by  reason  of  which,  the  bond  became,  as  It 
'm^  single^  and  die  pboatiff  had  a  right  to  judfiopic 
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OciToBcs^  for  the.petialty»  to  resort  to  th«. Courts  of.equky  ^b^ 
relieved  from  the  penalty  :  to  avoid  this  iQconveaieacef 
therefore,  the  statute  m  this  country  (aifnilar  to  which, 
is  the  statute  of  4  and  S  Ann,  c.  16«,  in  England^  pro* 
vides,  that  where  judgment  shall  he  entered  on  ahondi 
•onditioned  for  the  payment  of  money,  the  judga|ent 
•ball  be  entered  for  the  penalty,  to  be  discharged  by  \ht^ 
payment  of  the  principal  sum  due,  with  interest  thereo^i, 
and  costs;  in  other  words,  giving  the  Common  Law 
Courts  a  right  to  relieve  agaijQst  the  penalty*  I  doqf 
understand  this  act  as  giving  U^e  righi  to  enter  judgmemt 
fit  the  penalty  ;  (jkat  would  have  been  the  entry -A^r^ 
thp  act ;)  but  as  permitting  the  entr>'  to  go  further ;  that 
ia,  to  have  a  condition  annexed  to  it  that  it  may  be  dia* 
charged  by  payment  of  the  principal  sum  due,  &c* ;  aiut 
this  clause  of  the  act  provides  for  those  cases  where  a« 
payment  had  been  made,  either  before  or  after  the  diaj^ 
This,  however,  was  not  the  only  inconvenience  arising 
from  the  strictness  of  the  Common  Law,  in  this  respect^ 
a  person  indebted  by  bond  may  have  made  paymenta 
after  the  day  specified  in  the  condition  of  such  bond*  to 
the  full  amount  of  the  principal  sum,  with  all  interest 
due  ;  yet,  such  payments  being  made  after  the  day^  and 
BO  acquittance  being  obtained,  payment  ad  diem  could  not 
be  pleaded  ;  or  he  may  have  paid  off  a  single  bill  without 
procuring  an  acquittance ;  in  such  cases  he  was  bound 
by  the  rules  of  the  Common  Law,  to  plead  payment  with 
an  acquittance^  as  before  stated  ;  which  not  being  obtain* 
ed,  the  parties  were  again  forced  into  the  Courts  of 
equity  :  to  remedy  which,  the  statute  further  provided^ 
that  in  case  of  a  bond,  &c.  conditioned  for  the  paymeiu 
of  money,  the  defendant  might  avail  himself  of  the  per- 
formance  of  the  condition  after  the  day  limited  tbereia 
for  the  paymeut ;  in  other  words,  that  he  might  plead 
^ymttkt  post  dtenif  and  I  have  no  doubt  but  that  the  le* 
gislature  intended  to  extend  the  right  of  pleading  pay- 
ment without  acquittance  to  cases  of  single  bills,  accord? 
ing  to  the  clear  provisions  of  the  statute  of  Amif  althougH 
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^y  are  not  ao  explicitaa  thitt  statute  is,  or  as  could  be    Octobc», 
wished.     It  is  sufficient,  however^  in  this  case,  that  the    ^^  ^^^ 
statute,  conceroittg  assignments,  gives  a  clear  right  to  the       ^^'"^ 
defendant,  to  set  up   all  payi^ents  made  to  the  original       hom^ 
obligee  before  notice  of  assignment.  ' 

The  plea,  according  to  these  provisions,  i^as,  that  the 
^arty,  after  the  day,  had  paid  the  principal  and  ail  inter' 
eH  due^  &c. :  (a  payment  of  part  could  not  be  pleaded  :) 
amd  if^he  made  good  his  plea,  he  succeeded  ;  if  not,  the 
f^kitttiflr  still  recovered  the  entire  sum,  but  to  be  discharge 
ed  by  the  sum  found  ;  the  pka  being  falsified.  But  in 
consequence  of  some  difficulty,  or  doubt,  as  I  apprehend^ 
whether  partial  payments,  or  mutual  debts,  could  be  in- 
trodu€ed>  or  in  consequence  of  the  danger  of  surprise 
em  the  psirties,  the  statute  of  Geo*  II.  "  concerning  dis- 
c<o«mts  and  off-sets^^'(€i)  was  enacted  in  England ;  and  fas  See  2 
tf  like  doubt)  in  this  Country,  whether  the  practice  which  CoiUnij.  CuU 
preratled,  of  allowing  payments,  or  off-sets  in  part,  in 
€h#  nature  of  a  discount,  and  of  entering  up  judgment 
to  be  discharged  by  the  balance  found  really  to  be  due, 
%ras  cbrrect,  produced  our  statute  concerning  discounts. 
That  course  is  again  confirmed  by  the  act  concerning  in* 
ti^rest,  whfdi  directs,  that  the  jury  shall  find  the  sum  that 
is'really  due,  and  say  from  what  time  interest  shall  run, 
if  th  y  shall  nlhw  interest;  and  the  judgment  is  still 
glren  for  the  debt  in  the  declaration  mentioned^  as  also 
for  the  interest,  by  the  jurors  in  their  verdict  found ;  and 
wbkh  interest  is  in  the  nature  of  damages. 

None  of  these  laws  were  intended,  I  presume,  to 
eihange  the  Common  Law  forms  of  entries,  or  mode  of 
bringing  suits,  and  declaring.  But  may  be  said,  that  if 
a  single  bill  has  been  due  a  considerable  time,  and  a  small 
^partbnly  has  been  paid,  so  that  the  balatice,  with  the  in- 
terest thereon,  will  far  exceed  the  amount  declared  on, 
-the  condition  annexed  to  the  judgment,  to  wit,  that  it  is 
-iSb  be  discharged  by  the  payment  of  a  larger  sum,  would 
Ite  nugatory  and  improper. 
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04BT<rMm»       Thin  obje^tioB,  I  tbiokt^ttuij  easilf  be  obruitcd  by  aC* 
tending  ta  the  regular  forms  of  entries* 

I  will  first  iostance  a  bond  ft^  tOO  dollars,  coodidMed 
to  pay  50  d<^r8,  vluch  has  been  due  for  tven^^fiire 
years,  and  admitted  to  be  a  subsisting  debt*  If  diere  ia 
a  judgment  by  delimit  in  tbis  case,  the  Court  will  render 
a  judgment  for  the  100  dollars,  and  will  not  annex  a 
condition,  under  the  act  of  assembly*  allowing  a  ruaohig 
interest,  inasmuch  as  the  party  would  not  be  bound  so 
pay  the  greater  sui»  mentioned  in  the  condition,  and 
might  discharge  himself  by  Uie  payment  of  the  100  dol- 
lars* And  so  the  regular  entries  are  for  die  100  dollars 
without  condition* 

But  the  plaintiff  wants  his  interest  beyond  the  twen^ 
years ;  and,  having  claimed  damagee  for  the  deteotiba  «( 
the  debt,  he  either  takes  his  writ  of  inquiry,  or  the  jitfjr 
are  charged  on  the  defendant's  plea  of  payment,  if  there 
was  a  plea,  and  they  assess  the  damages  beyond  the  twco^ 
ly  years ;  and  then  the  judgment  will  be  for  the  peoakj^ 
together  with  these  damages,  as  though  the  bond  were 
single.  This  would  have  been  the  course  before  the  late 
act  of  assembly  authorizing  the  jury,  \f  they  edlew  tn^ 
terest^  to  say  from  what  time  it  shall  run,  ficc« ;  md  aa 
to  what  would  be  the  proper  entry,  since  that  law  will 
be  considered  hereafter. 

I  will  now  take  the  case  of  a  single  bill  for  110  doHara* 
I  will  suppose  10  dollars  of  it  to  have  been  paid  at  die 
time  the  bill  ftll  due  i  and  that  the  balance  had  been  on 
interest  for  five  years  ;  and  will  inquire  what  would 
have  been  the  proper  verdict  and  judgment,  aa  wdl  be* 
fore,  as  since,  the  act  concerning  interest  above  men^ 
tioned* 

The  verdict,  if  before  the  act,  wl^n  drawn  out  in  lull 
form,  would  be,  ^^  We,  the  jury,  find  that  the  defendaoc 
hath  not  paid  the  debt  in  the  declaration  mentioned,  aa 
the  plaintiff,  by  replying,  hath  alleged,  but  that  100  dol^ 
lars,  part  of  the  said  debt,  is  yet  due,  and  owii^  to  th^ 
plaintiff,  and  we  assess  the  plaintiff's  daOMges  by 


■  Digitized  by  VjOOQIC 


in  the  Sift  Year  ofihe  CommoimtaUk. 


HS 


'Lewis 

T. 
4  AMP. 


^  the  detemion  of  wild  d«b()  to  30  dollars,  beside  hit  0«tob»«, 
costs  f  And  the  judgment  on  this  verdict  would  be» 
^  fhereibre  ic  is  considered  by  the  Court,  that  the  plain- 
tiff recoirer  against  the  defendant  llO  dollars,  the  debt  in 
the  declaration  mentioned,  together  with  SO  dollars,  the 
damages  by  the  jurors  in  their  verdict  assessed,  and  his 
costs  ;  But  Ibis  judgment  may  be  discharged  by  the  pay- 
meat  of  100  dollars  d«bt,  together  with  the  damages 
-  aforeuiid,  and  the  costs  " 

Since  the  act  concerning  interest,  the  verdict,  in  the 
above  case,  voald  be  :  **  We,  the  jury,  find  that  the  de- 
fendant has  not  paid  the  debt  in- the  declaration  mention* 
ed,  as  the  plaintiff,  by  replying,  has  alleged,  but  that  he 
yet  owes  to  the  plaintiff  100  dollars,  part  thereof,  with 
wtefest  thereon  from  the  day  of  , 

until  payment :''  and  the  judgment  thereon  would  be 
entered  Chtjs  :  ^^  That  the  plaintiff  recover  against  the 
AaffiAdant  tlO  dollars,  the  debt  in  the  declaration  men- 
tiooedt  together  with  interest  on  100  dollars,  part  there- 
of, from  the  day  of  ,  until  payment,  as  by  the 
^arors.,  in  their  verdict  aforesaid,  allowed,  and  his 
costs :  But  this  judgment  may  be  discharged  by  the  pay- 
ment of  100  dollars  debt,  with  interest  thereon  as  afore- 
said, and  costs.^ 

The  Act  of  Assembly  has  only  changed  the  damages 
fisom  intcreHy  found  in  a  gross  sunty  to  a  running  in-^ 
$€res4» 

This  was  done  for  the  benefit  of  the  creditor,  and  will 
not,  by  implication,  be  intended  to  alter  his  Common 
Law  mode  ot  recovery^  or  further  to  change  the  nature 
of  his  judgment^  and  the  form  of  his  recovery,  than  is 
necessary  to  effectuate  the  objects  of  the  law ;  and  being 
imended  for  his  benefit,  will  not  be  construed  so  as  to 
subject  his  sped^iUtf  contract  to  the  hazard,  in  this  re- 
sect, of  a  simple  contract,  by  giving  him  a  judgment 
only, for ibe  sum  found  due,  and  thereby  subjecthg  him 
ta  the  danger  of  a  non*suit«  &c. 
Voih  hi,  .  T 
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BmfMMti  Would  not  the  contrary  doctrine  be  extremeljr  h«rd  ui 
mich  a  case  as  this  I  The  plaintiff  is  asaigoce  of  a  siftp 
gle  bill ;  he  is,  at  his  peril,  to  notice  the  payments  made 
to  his  assignor,  and  bring  his  suit  for  the  balance  i 
otherwise^  if  it  turns  out  that  the  bahnce  is  bdow  a 

it,  8  Call,  But  even  as  to  the  original  parties,  credits  may  be 
claimed  and  sti  up^  which  are  reaMy  unjust,  or  which  the 
party  expected  were  to  be  adjusted  another  vfVf  i  m 
fact,  the  defendant  mtnfy  or  matf  not^weak^  his  discottatsi 
he  may  ekcl  a  cross  suit*  I  think,  in  this  country^  tha 
defendants  are  sufficiently  favoured  in  being  permitted 
to  offer  their  discounts,  without  notice:  and  I  see  no 
reason  for  now  altering  a  practice  which,  I  keHtvt^  ha« 
been  uniform  in  all  the  Courts,  for  the  great  length  of 
time,  during  which,  many  of  these  laws  under  whi^h  thd 
lihange  is  now  called  for,  have  existed*  I  believe  sodi 
a  decision  would  produce  incalculable  mischief,  by  siA- 
jecting  a  vast  number  of  just  judgments  to  reversal,  off 
which  the  parties  never  thought  of  complaining. 
•  The  verdict  and  judgment  therefore  are,  in  my  opi^* 
iiion,  substantially,  in  correct  form. 

If  this  be  true,  then  tkU  coBCy  as  to  the  jurisdtctioo  of 
the  Court,  will  stand  upon  the  same  groand,  I  appro^ 
head,  as  the  cases  of  bonds  above  iOO  dollars,  condition- 
ed to  pay  a  sum  below  100  dolls*  i  or  where  the  payments 
proved,  reduce  the  sum  actually  ducy  as  in  this  case,  ta 
46  Aolls.  59  cents*  I  would  not  refuse  jurisdiction  in  one 
of  these  cases,  unless  I  would  in  both.  The  larger  sunsi 
ill  both  cases,  is  that  which  is  recovered  according  to  the 
firms  of  law,  and  may  be  said  to  be  nominal  i  the  smaUer 
'm  the  reo/  sum  recovered.  I  at  first  inclined  to  think  that 
we  ought,  in  both  cases,  to  regard  this  latter ^  as  the  sum 
OB  which  our  jurisdiction  would  depetul*  I  am  told* 
however,  in  cases  of  bonds^  the  penal  sum  has  alwaja 
formed  the  criterion,  and  I  incline  to  ibtak,  dwt  this  ia 
proper^  and  ought  not  now  to  be  departed  fronu 
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am  right  on  the  first  point,  that  Court  would  have  had 
jurisdiction^  and  -would  not  have  non- suited  the  plaintiff^ 
although  the  sum  really  due  was  found  to  be  but  46  dol* 
lars  59  cents.  ~^ 

The  debt  claimed  and  found  by  the  jury,  is  350  dol* 
lars  ;  the  platntifT,  if  required,  is  bound  to  establish  hia 
debt  to  that  amount.  Suppose  there  had  been  also  a  plea 
of  non  est  factum^  the  whole  sum  would  have  been  in 
contest.  The  plaintiff  would  have  proved  the  sealing, 
and  recovered  the  entire  sum ;  but  the  law  authorizea 
the  Court  to  annex  a  condiiion  to  their  judgment.  Thia 
act,  though,  will  not,  without  express  words,  oust  that 
Court  of  a  jurisdiction,  which  it  unquestionably  has,  ao« 
cording  to  the  principles  of  the  Common  Law.  But  if 
that  Court  would  have  had  orrj^/'n^}/ jurisdiction^  I  pre- 
some,  for  the  same  reas&na^  it  would  have  had  appellate 
jorisdicfion  :  indeed,  it  has  taken  ct/^^/a/r  jurbdiction  | 
that  Court  having  mth  jurisdiction^  where  the  debt^  or 
damages,  or  other  thing  recovered  or  claimed^  exclusive 
of  costs,  is  of  the  value  of  100  dollars  :  and  I  think  that 
Court  was  correct  in  taking  such  jurisdiction.  But  if 
this  Court  has  not  jurisdiction,  that  Court  had  none. 
The  14th  section  of  the  act  constituting  the  Court  of 
Appeals,  says,  that  appeals  may  be  granted,  heard,  and 
determined,  by  the  Court  of  Appeals,  to  and  from  any 
ftnal  judgment  of  the  District  Courts,  in  the  same  man* 
nery  and  on  the  same  principles^  as  they  are  to  be  granted 
by  the  District  Courts,  to  and  from  final  judgments  of 
t^e  County  Courts.  According  to  this  law,  I  apprehend, 
this  Court  has  heretofore  taken  jurisdiction  in  cases  of 
bonds,  where  the  pt^nalty  has  exceeded  100  dollars,  al* 
Ibough  the  principal  sum  really  due  was  less.  Seeing 
ao  reason  to  distinguish  this  case  from  cases  on  bonds  ; 
and  believing  that  the  course  of  this  Court,  as  to  them, 
lias  hitherto  been  correct,  and  ought  not  to  be  changed  ; 
I  think  we  have  jurisdiction  in  this  case.  This  brings 
ua  to  consider  whether  the  judgment  of  the  Superior 
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^^  ^      correct. 

^"  I  do  not  think  it  necessary,  or  proper  to  decide,  pt^sl" 

^ng        tiveitf   whether  the  assignment  of  the  biU  in  this  case^ 

"""*"*"""  could  have  been  examined  as  a  witness,  on  the  ground 
that  he  stood  equally  indifferent  to  the  parties,  or  rather^ 
that  his  interest  either  way  was  equal ;  that  point  not 
aris  ng,  though  I  am  strongly  inclined  to  think  that  he 
might,  on  the  principles  stated  in  the  case  of  Jordaine 
V.  Lashbrooie,  reported  in  7  T.  R.  601. 

I  am,  however,  clear,  that  to  permit  his  oral  or  Writ- 
ten declarations,  made  after  the  assignment,  (and  which 
he  might  not  be  willing  to  verify  on  oath,)  to  be  given 
in  evidence,  would  be  opening  a  door  to  fraudulent  com-  . 
binations  between  the  assignor  and  his  former  creditor^ 
tliat  would  be  of  very  dangerous  tendency.  I  think, 
therefore,  that  the  judgment  of  the  County  Courts,  re- 
jecting such  declarations,  was  correct,  and  must  be  af- 
firmed, and  that  of  the  Superior  Court  reversed* 

Ju<^ge  Cabell.     It  has  been  long  and  repeatedly  set- 
tled, that  the  plaintiff,   in  debt  or  simple  contract,  jnay 
support  his  >xtion  by  proof  of  a  sum  different  from  that 
cli^imed  in  the  declaration,  (unles-  there  be  a  variance  in 
the  description  of  a  written  instrument;    and  that  his 
recovery  will  be  according  to  his  proof,  and  not  accord^ 
(a)  Dofif ^flt^t  ing  to  his  claim*, a-     In  such  cases  the  a  tion  of  debt 
f^r*  ^m!  "^^y  ^^  assimilated  to  t)  e  action  of  assumpsit.     In  the 
u  \^*\lt*    case  before  the  Court,  the  actiop  was  founded  on  a  single 
m  ck,  049,     bill,  and  the  jury  having  found  for  the  plaintiff  the  debt 
78;  Hnd  8 Zd^  in  the  declaration  mentioned  (250  dollars)   to  be  dia« 
^^  charged  by  the  payment  of  46  dollars  and  59  cents,  wida 

int  rest  thereon  from  the  6th  day  of  March^  1804,  tll# 
County  Court  entered  up  a  judgment,  pursuant  to,  aittf 
almost  in,  the  words  of  the  verdict.  Not  having  beWA 
the  first  argument  in  this  case,  I  shall  give  no  opiniojk 
except  on  the  general  questions,  growing  out  of  the 
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ocmd  argument,  as  to  the  proper  manner  of  entering  up    Octobsb, 
the  judgment,  and  as  to  the  jurisdiction  of  this  Court. 

The  foundation  of  the  action  being  a  written  instru- 
ment, plainly  and  distinctly  set  forth   in  the  declara- 
tion, it  is  very  evident,  on  general  principles,  that  the   — — • 
action  could  not  be  sustained,  but  by  the  exhibition  of 
the  very  writing  declared  on.    ^This  writing  would  show 
that  the  certain  and  precise  sum  claimed  was  originally 
doe;  and  if  there  should  be  no  other  evidence  in  the 
cause,  judgment  would  necessarily  be  given  for  the  whole 
sum  thus  claimed*     But  since  the  act  of  1 748,  a)  it  has      (n)     Virg. 
been  always  competent  to  the  defendant,  in  an  action  like  ^i!^^'^\^'^, 
the  present,  to  make,  on  the  trial,  all  the  discount  he  can; 
/^and  upon  proof  thereof,  the  same  shall  be  allowed  in 
Court.**     If  such  di^^count  be  "  .illowed,'*  it  operates  as 
an  extinguishment  of  so  much  of  the  plaintifTs  demand ; 
and  on  what  principle  is  it  that  the  Court  can,  give  a 
*  judgment  for   the   part  thus  legally  extinguish  d,  and 
standing  on  no  better  ground  than  if  it  had  never  exist- 
ed.    It  cannot  be  necessary  for  identifying  the  cause  of 
action,  so  as  to  prevent  a  future  suit  for  the  same  thing ; 
for  that  is  sufficiently  done  by  the  declaration,    i  can  per* 
oeive  no  rule  of  law  which  requires  it,  nor  any  principle 
of  justice  which  authorizes  it.     These  remarks  do  not 
apply  to  the  cases  of  bonds  having  conditions  that  the 
penalty  shall  become  void  on  the  payment  of  a  smaller 
sum.     There  the  law  requires  the  judgment  to  be  enter- 
ed for  the  penalty  which  serves  as  a  security  to  the  plain- 
tiff for  the  sum  really  due  with  its  interest.  But  where  the 
parties  have  created  no  penalt} ,  and  where  the  law  dpes 
not  annex  one,  what  right  has  the  plaintiff,  or  the  Court, 
to. give  to  the  sum  originally  due,  l^ut  since  partly  dis- 
tfaarged,  all  the  effect  of  a  penalty  \    Such  a  course, 
would,  in  many  cases,  be  materially  injurious  to  the  de- 
lesdant,  by  subjecting  him  to  the  costs  of  a  suit  in  the 
Superior  Court,  if  there  remained  due  one  c*nt  only; 
andqven  if  thai  fact  should  appear  by  ihe  receipts  en- 
dorsed on  the  single  bill,  as  exhibited  by  the  plaintiff  him* 
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self.     I  am,  therefore,  clearly  of  opinioQ  that  the  Comttjr 
Court  erred  in  the  form  of  entering  up  the  judgment. 

But  the  question  of  jurisdiction  now  presents  itself^ 
founded  on  the  objection  that  the  sum  really  due»  and 
in  controversy  between  the  parties^  is  of  less  value  than 
lOD  dollars.  I  was,  on  the  first  view  of  this  subject^ 
strongly  inclined  to  believe  that,  as  the  judgment  of  the 
County  Court  was  in  form^  for  a  sum  sufficiently  large, 
this  Court  might,  on  that  account,  take  cognizance  of  the 
case,  and  proceed  to  affirm  a  reverse  But  on  further 
consideration,  and  particularly  on  a  more  attentive  ex- 
amination  of  the  clause  of  the  Act  of  Assembly  defining 
the  jurisdiction  of  this  Court,  (1  voU  Rev.  Codcy  p*  60.) 
I  have  abandoned  that  impression.  It  is  evidently  the  ^ 
intention  of  the  legislature  to  exclude  from  ti.is  Court 
causes  of  minor  importance;  and,  therefore,  its  juris* 
diction,  in  cases  at  law,  is  confiiied  to  causes  where  the 
matter  in  controversy^  shall  be  equal  in  value,  exclusive 
of  costs,  to  100  dollars*  In  the  case  presented  by  this 
record,  I  consider  the  matter  in  controversy  between  the 
parties^  to  be  the  sum  of  46  dollars  and  59  cents,  found 
by  the  jury,  and  not  the  nominal  sum  of  250  dollars,  for 
which  the  Court,  in  pursuance  of  their  own  ideas  of  form, 
have  entered  the  judgment.  The  plaintiff  was  obliged 
to  demand,  in  his  declaration,  the  250  dollars ;  that  be* 
ing  the  amount  of  his  single  bill ;  but  that  is  not  the 
matter  in  controversy ;  for  the  jury,  substantially,  found 
only  the  sum  of  46  dollars  and  59  cents,  with  which  he 
is  content,  but  to  which  the  defendant  objects  as  being 
too  much.  This  sum  is,  therefore,  the  real  matter  in 
controversy,  and  decides  the  question  of  jurisdiction.  I 
am,  therefore,  of  opinion,  that  the  appeal  be  dismissed^ 
as  having  been  improvidently  granted.  w 


Judge  Brook.  The  judgment  in  this  case  is  for  250 
dollars,  to  be  discharged  by  the  payment  of  46  dollars 
and  59  cents,  the  amount  of  the  verdict  of  the  jury. 

Whether  the  judgment  was  correctly  entered,  it  is  not 
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now  necessary .  to  decide.     My  impression  is^  that,  it    Octobka, 
ought  to  have  been  rendered  for  the  sum  found  by  the 
Joryt  and  no  more.    That  sum,  I  consider,  in  the  pre- 
sent case»  to  be  the  true  criterion  of  the  amount  of  the   

matter  in  controversy  in  this  Court ;  and,  of  conse- 
qiience,  that  it  cannot  take  cognizance  of  the  appeal  in 
quoation.  The  casein  AihCranckj  (which  has  been  relied 
upon)  is,  in  principle,  analogous.  .  There,  the  judgment 
of  the  inferior  Court  was  correctly  entered  for  the  ptnal^ 
ty  of  the  bond,  which  amounted  to  more  than  enough 
to  give  the  Court  jurisdiction;  but  the  damages  claimed 
being  less,  the  Court  refused  to  take  cognizance.  I  am 
lK>t  prepared  to  say,  however,  that,  in  the  case  of  a  judg^ 
ment  (for  a  penalty^  on  a  bond,  that  case  would  be  con^ 
dustve  here.  There  may  be  sometning  in  the  Act  of 
Assembly  in  relation  to  judgments  on  bonds  which  might 
change  the  rule  of  decision.  In  other  respects,  it  appears 
to  me  that  there  is  no  substantial  difference  between  that 
section  of  the  Act  of  Congress,  upon  which  the  decision 
alluded  to  was  bottomed^  and  that  section  of  the  Act  of 
Assembly  which  defines  the  jurisdiction  of  this  Court. 
I  am  therefore  of  opinion  that  the  appeal  be  dismissed* 

Judge  Roane.  This  is  an  action  of  debt  brought  by 
the  appellant  against  the  appellee  iu  the  Coumy  Court  of 
HarrUon.  It  was  an  action  for  money%  although  it  was 
cotemporaneousiy  agreed  and  stipulated  in  the  bill  itself, 
that  deeir  skins,  and  other  articles  would  be  received  in 
pnyinent.  In  2  Bac.  278.  we  are  told,  that  in  the  case 
o^  a  bill  for  20{.  to  be  paid  in  watchet^  an  action  of  debt 
most  be  brought  for  the  money^  and  not  for  the  watches, 
because  they  are  of  uncertain  value.     It  is  also  an  action 

ra  a  mngU  bill  for  275  dollars,  and  not  on  a  bond  or 
penal  for  that  sum.  Although  the  single  bill,  which  is 
contained  in  the  record,  not  being  set  out  upon  oyer,  can« 
not  be  resorted  to,  to  show  this,  and  the  words  ^'  writing 
oUigatory,**  contained  in  the  declaration,  standing  singly, 
would  perhaps  more  properly  import  ft  bond  or  bill  penal 
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OcTOBssy    than  a  single  bill,  I  infer  irresUtibly  that  the  instnifWBfit 
v^^^^^^    on  which  it  is  founded  was  of  the  latter^  and  not  of  tbe 
^^'*»»        former,  character.  I  infer  this  from  the  general  structure 
I'OBS        of  the  declaration,  from  its  being  therein  stated  that  the 
'  promise  was  to  pay  the  same  sum  in  deer  sktne^  and  other 

articles,  (which  would  seem  to  exclude  the  idea  of  the 
payment  of  a  smaller  sum  in  money^  and  from  the  omis- 
aioo  to  aver  in  the  declaration,  as  is  usual  in  those  on 
bonds, .  that  the  party  acknowledge  hinaself  bound  in  the 
sum  in  question,  but  only  that  he  promised  to  pay  it. 

In  this  action  upon  a  single  bill  for  250  dollars,  the  jury 
found  a  verdict  for  the  plaintiff,  for  ^^  the  debt  in  the  de- 
claration mentioned,  to  be  discharged  by  the  payment  of 
46  dollars  and  59,  cents,  dtbt^  with  interest  thereon  yrom 
the  6th  of  March f  1804/'  on  which  th6  County  Court 
gave  judgment  ^^  that  the  plaintiff  recover  of  the  defend* 
ant  the  sum  of  350  dollars,  to  be  discharged  by  the  pay^ 
ment  of  46  dollars  and   59  cents,  with  interest  thereon 
from  the  6th  of  March^  1804,  and  hb  costs."     To  this 
judgment  the  defendant  obtained  a  supersedeas  from  the 
Superior  Court,  where  the  judgment  was  reversed  on  the 
ground  that  certain  evidence  offered  by  the  defendant 
was,  in  its  opinion,  improperly  rejected;   and  the  same 
Court  ordered  a  new  trial  t#  be  had  in  which  such  evi* 
dence  was  to  be  received  by  the  County  Court*     Frona 
this  judgment  of  reversal^  the  appellant   (the   former 
plaintiff)  appealed  to  this  Court. 

1  he  first  question  which  arises  is,  whether  this  Court 
can  take  jurisdiction  in  the  case,  so  as  to  decide  whether 
the  said  judgments,  or  either  of  them  be  erroneous.  This 
is  an  inquiry  which  is  always  antecedent  tOy  and  exdu* 
sive  of,  every  other. .  In  making  this  inquiry,  I  beg  to 
be  understood  as  confining  my  remarks  exclusively 
the  case  now  before  us  ;  that  of  a  judgment  rendered  <^ 
a  single  bill,  as  if  it  were  a  bond  with  a  penalty,  and  in 
which  the  sum,  by  the  payment  of  which  the  defendant 
may  discbarge  himself|  is  below  the  limits  of  the  jiuia* 


of 
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of  this  Courts  akfiough  the  penalty  affixed,  or    October, 
msmmed  by  the  judgment  is  above  it  ""' 

Im  cfaaiktMg  oat  the  jurisdiction  of  the  several  Courts 
of  tbU  Commonwealth,  there  is  a  relative  ^adation  in 
point  of  the  vahie  of  the  snbjett  of  controversy,  begin- 
niog  at  (be  lowest,  and  ascending  to  the  highest,  with 
the  exception  of  certain  €ufy'tfet9;  as  freeholds  and  fran- 
chkes^  for  example,  as  to  which,   on  account  of  their 
dignity  and  importance,  the  standard  of  value  is  entirely 
disregarded.     Thus,  the  County  Courts  had  jurisdiction 
in  all  cases  of  msrt  value  than  five  dollars,  (since  extend- 
ed to  a  larger  sum;)  as  to  which  those  Courts  proceed  in 
fencral  according  to  the  course  of  the  common  law  :  but 
where  the  debt,  or  penalty,  or  gvBds  detained,  &c.  were 
aot  of  s:reaier  vtUue  than  twenty  dollars,  they  were  to 
f^roceed  in  a  summary  way   by  peHthn;   with  a  provl*. 
aioa  ihat,  if  any  person  should  bring  any  other  action 
diaa  a  petitioo,  and  it  should  appear,  by  Aw  own  show- 
U^y  or  by  the  verdict  of  a  jury,  that  he  might  have 
brought  a  peution,  he  should  be  nonsuit*    Thus,  it  was 
the  sum  found  by  the  jury  in  cases  of  recovery,  and  (he 
tttin  swd  for  in  other  cases,  which  determined  whether 
the  jurisdiction  should  be  sustained  by  way  of  action. 

In  relation  to  appeals  from  the  County  Courts  to  the 
District  Cooru,  the  same  principle  seems  to  be  studiously 
kept  in  view^  though  under  a  varied  form  of  expression. 
Thus,  it  is  first  said,  generalky,  that  appeals  will  only 
Ufl  in  this  caae  where  the  causes  am^t^  to  30/.  or  3,000 
pounda^of  tobacco  ;  but  lest  this  general  criterion  might 
be  liable  to  misconstruction,  the  law  afterwards  adds^ 
tbat  ^peals  will  lie  to  the  District  Courts  ^*  where  the 
d«bu  or  damages,  or  other  things  recovered  or  claimed^ 

Cbe  of  the  value  of  100  dollars,"  &c.  /  incUne  to 
diM  this  expression  recovered  or  claimed,  is  to  be 
t^Ma  dutrihuwely^  as  in  the  above  clause  rektive  to 
potions,  the  former  api^ying  to  cases  of  recoveries,  in 
w^ick  the  amount  recovered  must  be  of  the  value  re* 
quired  by  the  Axt,  and  the  latter  applying  tQ  cases  in 
Vol.  IIL  U 
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his  own  showings  or  the  statement  of  bis  daioift  be  is 
entitled  to  come  into  the  District  Court*  On  any  other 
construction,  a  plaintiff  wholly  failing  to  recover  would 
be  without  any  remedy  by  appeal.  This  priaciide,  ex^ 
pressly  enacted  as  to  petitions,  as  aforesaid,  and  suppos- 
ed to  be  kept  up  in  relation  to  appeals  from  the  Counly 
Courts  to  the  District  Courts,  will,  it  is  supposed,  lose 
none  of  its  force  when  applied  to  the  Supreme  Court 
of  the  Commonwealth,  deeply  engaged  as  that  Courji  i^ 
in  setding  the  principles  of  bur  jurisprudence,  and  do* 
ciding  causes  of  consideraile  value,  the  legislature  might 
with  great  propriety  confide  the  inferior  ones  to  the  ex* 
elusive  decision  of  the  other  tribunals.  Is  there  any 
thing  in  the  act  establishing  the  jurisdiction  of  this  Court 
which  impairs  the  force  of  this  principle  I  Quite  the 
contrary.  That  act  declares  that  appeals  shall  lie  to 
this  Court  from  decrees  of  the  High  Court  of  Chancery, 
and  judgments  of  the  General  or  District  Courts,  if  tAe 
matter  in  controversy  be  equal  in  value,  exclusive  of  coats» 
to  100  dollars,  &c.  or  be  a  freehold  orfrancbtMc*  What  is 
^he  matter  in  controversy  in  the  case  before  us  i  That 
which  is  the  essence  and  substance  of  the  judgment,  and 
by  which  the  party  may  discharge  himself;  that  is,  46 
dollars  and  59  cents  with  interest;  and  which  is  below  the 
value  required  to  give  jurisdiction  either  to  this  Court  or 
the  Superior  Court  of  Law.  The  form  of  the  judgment 
holding  up  (I  think  erroneously  in  this  case)  sl  larg-tr 
sum,  as  the  sum  for  which  the  judgment  is  formmisf 
given,  will  not  elude  or  evade  those  land  marks  by  which 
controversies  of  small  value  are.  withheld  from  the  cog- 
nizance of  this  Court. 

But  if  the   expressions  in  the  act  constituting   1^^ 
Court  were  even  less  definite  than  those  contained  in  t|v 
other  acts,  as  aforesaid,  it  will  not  readily  be  concodsri^ 
that  a  principle,  running  clearly  through  every  other  par^. 
of  the  system,  would  be  lightly  lost  sight  of,  in  relatifMS 
to  that  C^urt  to  which  it  is  more  in)iK>rtaat  th<^Q  to  mnjf 
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Olhen     If  it  be  said  that  this  cdnstmctioD  would  repel    Octobck, 

1811. 

from  the  jurisdiction  of   this  Court .  matters  of  great  ^^.^-v-^^ 
amount  which  hsve  been  illegally  reduced  by  the  inferior        ^«*^» 
Court,  befow  the  limits  of  our  jurisdiction  ;    I  answer,       Long. 
Ist.  That  this  is  an  inquiry  which  is  posterior  and  foreign  """""     ^ 
to  the  inquiry  whether  this  Court  has  jurisdiction,  which 
depends  ottly^on  the  judgment,  or  deckuratioD,  as  the  case 
may  be  ;  2dly.  That  this  objection  was  urged  and  over* 
ruled   in  the  case  of  Hepburn  v.  LewUy(a)  and  many     («)  s  Call, 
other  cases  in  this  Court  i    3dly.  That  this  objection  is  *®^* 
also  expressly  overruled  in  the  aforesaid  provision  in  the 
petition  law,  and  also  by  the  similar  construction  I  have 
assigned   to  the   act  allowing  appeals  to   the   District 
Courts ;  4tbly.,  That  a  contrary  construction  would  whit- 
tie  down  the  jurisdiction  of  this  Court  to  matters  of  the 
smallest  amount ;  and,  5thly*  That  it  is  better  that  a  fiar* 
ticu-ar  m'schief  should  ensue^  than  a  general  inconve- 
nience, breaking  down  the  barriers   wisely  erected  be- 
tween   the   several  departments  of  the  judiciary,  and 
prostrating,  as  to  one  of  tbern^  a  principle  expressly  ap- 
plied by  law  to  the  others. 

In  strict  conformity  to  this  idea  has  been  the  decision 
of  the  Supreme  Court  of  the  United  States,  in  the  case 
of  the  United  States  v.  M'Dowel^  4  Cranc/h  316.  That 
esse  is  even  infinitely  stronger  than  the  case  before  us ; 
1st.  In  being  the  case  of  a  bond^  in  which  a  contrary  prin- 
eiplc  might  have  prevailed,  in  consequence  of  the  provi- 
sbnof  the  general  law  requiring  judgments  in  such  cases 
to  be  entered  for  the  pecMlty;*  and,  2dly.  In  this,  that  it 
depended  upon  a  s&litury  provision  in  the  judicial  act  of 
Congress,  in  substance  precisely  similar  to  the  one  in  our 
act  giving  jurisdiction  to  this  Court,  whereas  our  act  is 

firr^borated  and  explained,  as  to  the  point  now  in  ques- 
oa,  by  various  odier.  acts  as  aforesaid^  forming  one  ju- 
diciary system. 

•  Note  A  t  tVw  time,  th*»  case  of  rXetoel  v.  Wood^  I  Munf.  355  if  publishcil, 
^M  not  recollected  ;  in  which  it  was  <)eci<]ed  by  this  Court  ihat  iu  the  oaie  of 
AmhJ^  the  C^utt  htts  juiudietioa,  if  tbe  p«naltf  be  tuffioient 
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For  these  reasons^  I  am  of  opinum,  iliat'lhift  Coori 
has  DO  jurisdiction  in  Ihe  Appeal  before  ua,  and  that  il 
should  be  dismissed. 

Uoderstandiog  this  to  be  Ihe  opinion  of  a  majori^  of 
the  Court,  I  ought,  here,  regularly,  to  stop.  It  is  not  tm* 
portant  to  inquire  whether  the  judgment  of  the  Superiut 
Court  should  be  reversed  for  having  directed  imfir^fsf^ 
evidence  to  be  admitted  on  the  future  trial,  or  for  not 
having  reversed  the  decision  of  the  County  Court,  so  fo 
as  it  gave  a  judgment  for  the  penalty*  If  it  were  ne« 
ceasary,  I  might,  perhaps,  be  of  opinion,  that  this  last 
error,  being,  posstbhfy  hen^Jfcial  to  the  defendant,  by 
limiting  a  sum^  (a  very  remote  one,  indeed>;  which  might 
curtail  the  amount  of  interest  recovered  against  faiaif' 
should  not,  in  his  favour,  be  considered  aa  a  ground  ta 
reverse  the  judgment.  As  to  these  piinta^  I  mcaft  not 
to  give  a  decided  opinion,  aa  bein^  unnecessary*  The 
same  remark  applies  to  the  question  whether  the  judg* 
ment  was  legally  entered  in  this  case  for  the  petmlhf: 
but,  as  that  question  is  very  important,  and  has  been  c§i^ 
sidertd  by  the  fudges,  I  will  give  my  present  opittioa 
upon  ic 

In  the  case  of  bonds  with  penalties^  a  judgment  stosi- 
lar  to  the  one  before  us,  is  not  only  called  for  by  the  ex* 
press  provisions  of  the  statute,  but  estabtishes  that  siMd» 
ard  of  damage  which  (as  was  said  by  Judge  Ltoks^  in 
the  case  of  Pane  v.  Eilzej^  2  Wash.   145»)  w«is  agreed 
upon  by  the  parties  themselves :  whereas,  in  the  case  of^ 
a  sing'le  bill,  this  last  circumstance  is  not  only  entirely 
wanting,  but  such  a  judgment  erects  into  a  penalty,  with* 
out  any  statutory  requisition,  a  sum  which,  in  even^. 
abridges  the  principal  and  interest  actually  found  due  by 
the  jury.     I  will  put  the  case  of  an  action  on  a  singly 
bill  for  30/.  in  which  the  j.ury  finds  a  verdict  for  a9/.t* 
with  interest  from  a  period  five  years  antecedent  there- 
to ;  if,  in  such  case,  the  judgment  is  entered  for  the  304 
to  be  discharged  by  the  payment  of  the  29/.  and  interest^ 
the  defendant  maty  elect  to  pay  the  30/«  and  thowbgiF 
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tbt4dg6  the  sum  actually  found  due  by  the  jury.     What    ^*{il**"» 
b  there  in  the  nature  of  thb  action  that  leads,  in  the  case 
of  a  single  bill,  to  such  a  consequence  ?     It  is  true>  that 
k  was  formerly  held  that  in  an  action  of  debt  you  must 
recover  the  whole  sum  claimed,  or  nothing.     Without 
going  into  the  reason  c^  that  doctrine,  or  stating  the  par- 
ticular exceptions  to  it,  the  doctrine  now  is,  that  you  may 
neoover  ie^,  or^  as  Blackstone  says,  (vol.  3.  154.,)  if  the 
defendant  shows  that  he  has  €thcharg€d  any  part  of  the 
debt,  the  plaintiff  shall  recover  **  the  residue.^*    Throw- 
ing aU  other  considerations  out  of  the  question,  this  re« 
salt  is  clearly  justified  by  the  statutes  of  set-off  in  Eng'^ 
hmd,  and  the  analogous  acts  concerning  discounts  in'  this 
cooBtry*     Formerly,   on  a  failure  of  payment,  of  any 
ftert  of  the  sum  due,  at  the  day,  the  whole  bond  was  for- 
feited, 0t  law^  and  the  defendant  was  fDrced  to  go  into 
'  equity  for  relief:  then  came  the  statute  allowing  a  plea 
of  payment  of  the  whole  sum  after  the  day ;  but  that 
still  not  being  sufficient,  the  statutes  of   set-off  were 
passed  in  EngUmd^  giving  the  defendant  the  benefit  of 
pttttktl  payments,  by  pleading  or  giving  in  evidence  his 
discounts.     On  general  principles,  as  i^  payment  of  the 
TmlHfie  sum  might  be  pleaded  in  bar^  and  would  extinguish 
the  action,  a  payment  of  part   it  would  also  seem)  would 
extinguish  it^r^  taniOy  and  turn  the  plaintiff,  in  the  fore- 
goings  language  of  Blackstone^  to  recover  only  ^^  the  re- 
8id«e#"     But  this  matter  does  not  rest  merely  on  the 
getieral  principle.     It  is  provided  by  the  English  statute 
of  8  Geo.  II*  concerning  sett-offs,  that  the  judgment  shall 
be  entered  ^'for  no  more  than  is  justly  due  to  the  plain" 
tiffV^  afcer  setting  off  the  mutual  debt,  or,  in  other  words, 
sUHing  a  balance  ;(a)  and  as  it  is  held,  under  this  sta-  .J^\^^jSi 
taite,  that  setting  off  is  equal,  and  only  equal,  to  an  actual  P.  i70 
fasfmenU  b}     I  infer  also,  irresistibly,  that  in  the  case  of  g^s. 
a  pardal  payment  also,  judgment  is  to  be  rendered  for 
the  balance  only.     Our  act  of  discounts,  (2  Rev.  Code^ 
%X7*)  is  equally  extensive   with  the  English  statute  of 
setoff,  to  any  the  least.    The  words  of  that  act  on  the 
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OBTOBBtt,  subject  of  discounts  are  extremely  latitudinary ;  beingf 
that  *^  the  defendant  shall  have  liberty  to  make  all  the 
discounts  he  can  ;  and  on  proof  thereof,  the  same  shall 
be  allowed  in  Court."  How  is  it  allowed^  if  the  judg- 
ment is  still  to  cover  and  comprehend  the  sum  actually 
discounted  un^^er  the  act  ?  As,  therefore,-  in  the  case  of 
bonds  with  penalties,  there  is  not  only  an  express  legisla- 
tive declaration  that  the  judgment  shall  be  entered  for 
the  penalty,  and  not  the  sum  mentioned  in  the  defeasance, 
which  may  be  also  very  important,  since  the  act  has  been 
held  to  extend  to  bonds  conditioned  to  pay  money  by  in^ 
(a)Bonafini9  stalments  ;(a)  and  as,  on  the  other  hand,  there  seems  to 
s  Burr.  1370.  be  a  counter  legislative  declaration,  that  in  the  case  of 
discounts,  or  payments,  the  judgment  shall  be  rendered 
only  for  the  balance  that  is  justly  due,  subject  to  the  ex* 
ception  in  the  case  of  bonda  as  aforesaid,  how  can  thU 
judgment,  on  a  single  bill,  be  justified  ? 

In  the  case  of  Rosa  v.  6i//,  1  JVash*  91.,  the  sentiments 
of  this  Court,  on  the  point  in  question,  may  be  clearly 
perceived.  In  that  case,  which  was  debt  for  rent,  and  a 
judgment  given  for  a  certain  sum^  to  be  discharged  by 
the  payment  of  a  smaller  sum,  this  Court  decided  that 
this  last  was  no  part  of  the  judgment,  ^<  for  that,  as 
there  was  no  penalty  in  the  case,  the  law  does  not  war* 
rant  such  an  entry." 

In  the  case  of  Asberry  v.  Calloway ^  ibid.  72.,  this  Cotnt, 
so  far  from  extending  the  principle  now  in  question,  wo 
as  to  embrace  the  case  of  single  bills  as  well  as  bonds, 
actually  refused  to  apply  it  in  the  case  of  a  bond  with  a 
penalty.  In  that  case  a  judgment  was  given  in  the 
Court  btlow,  on  a  motion  on  a  Sheriff  *s  bond,  for  the 
penalty  of  the  bond,  to  be  discharged  by  a  stated  sum 
found  due  by  the  defendants.  On  an  appeal  to  this 
Court,  that  judgment  was  revetted  {inter  alia  on  tbe 
ground,  **  that  the  law,  directing  judgment  to  be  entered 
for  the  principal  sum  with  which  the  under  sheriff-  is 
chargeable,  and  the  damages,  and  not  for  the  penalty^  tm 
be  discharged  by  such  paynent,  and  bsiag  a  qsw  law  9^ 
2 
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trodttcing  a  new  remedy  contrary  to  the  course  of  the    Octobke, 


Common  Law,  ought  to  be  strictly  pursued.'*  This  last 
reason  was  assigned,  only  because  the  motion  was  found- 
ed on  a  bond  with  a  penalty  :  in  the  case  of  a  single  bill 
it  would  have  been  wholly  unnecessary.  The  first  rea- 
son equally  applies  to  the  case  before  us  under  the  modern 
doctrine  of  recovering  less  than  the  sum  demanded  in  an 
action  of  debt,  and  especially  under  the  construction  I 
have  given  to  the  act  of  discounts  as  aforesaid.  I  am 
inclined  to  think,  that  this  construction  conforms  to  the 
practice  in  this  country.  I  judge  so  from  the  forms  in 
Robinson^ a  Book  of  Entries,  in  which  the  judgment  is 
rendered  for  the  balance  only* 

I  repeat  it,  therefore,  as  my  opinion^  that  the  appeal 
be  dismissed. 

Judge  Fleming  concurring,  the  appeal  was  dismissed^ 


1311. 


Moss  against  Sllpp.  S'nJt 

1811. 

UPON  an   appeal  from  a  judgment  of  the  District       i.  if  the 

^  ,11  rr  I   .  pltintifr  be 

Court  holden  at  Hay  market.  permitted   t* 

rr%*  •     •       1  •  /■  f  tmend  hit  de- 

The  Wilt  in  this  cause  was  (in  consequence  of  some  ©lamtion,    by 
misinformation)   issued  in  covenant^  w  hen  it  should  have  pj",'^'  ^jer 

*  issue      joined 

«n  ft  pka  to  the  nctioni  the  defendant  ought  not  to  be  permitCed  to  plead  in  abatement 
any  rarianee  between  the  amended  dt;claratiwn  and  the  writ,  which  equally  existed  between 
the  writ  and  the  ^r'gnntl  decliration  cO*  See  JPune  atid  Fairfax  ?.  Green,  S  Munf. 
997  i  »od  Bradley  v.  fVelch,  1  Munf.  384. 

S  In  an  action  upon  a  written  agreement  for  the  sale  of  a  tract  of  land,  tetting  fortli  that 
the  vendor  agreed  to  give  the  vendee  possession,  and  a  conveyance  freeof  eAcurnbrances,  on 
•r  before  a  certain  day  r  for  which  the  vendee  agreed  to  pay  to  the  vendor  part  of  the  pur- 
•hafi*  money  on  the  anme  dny,  nnd  to  give  him  for  the  balance,  a  deed  of  trust*  or  such  other 
mmitikf  as  he  might  require;  'Imd  that  the  conveyance  was  not  to  be  executed  until  the  first 
payment  was  made  and  security  given;  the  declaration,  in  behalf  of  the  vendor,  sufficiently 
eharged  a  breach,  by  stating  that  the  plaintiff  was,  on  thst  daj,  in  lawful  fnd  peaceable  pot- 
MSBioo  of  the  land,  and  ready  to  give  the  defendant  poaseasion,  with  a  proper  conveyance, 
dear  of  all  encum^rgpf  ?j  ;  bat  that  the  defendant  failed  to  make  the  payment  and  give  the 
•eeun^- 

J.  What  phMiB  t^toeh  ft  delaration  sre  inmfficieiit  i 
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October,    been  assumpsit;  and,  after  the  return  of  the  writ»  a  dt* 
claration  in  covenant  was  filed,  and  a  writ  of  in^uirjr 
awarded.     At  the  October  term,  1605,  the  caose  stood 
upon  the  trial  docket ;  and  the  plaintiff,  who  lived  at  a 
Very  considerable  distance  from  his  counsel,  atcendid, 
with  the  original  article  of  agreement,  upon  wuich  the 
suit  was  founded,  or  a  correct  copy  thereof,  whereby  hit 
counsel  discovered  that  the  said  agreement  was  Mi  unt 
der  seal.     In  consequence  of  this  discovery,   the  said 
counsel  was  about  to  apply  to  the  Court  for  leave  ^ 
amend  his  declaration,  by  striking  out  those  paru  of  it 
which  describe  the  said  article  of  agreement  as  a  cove* 
nant  under  seal;  but,  being  informed,  at  the  clerk^s  tablei 
that  the  Court  had,  during  the  same  term,  declared  th%t, 
when  a  suit  stood  upon  a  writ  of  inquiry,  amendments 
might  be  made  without  troubling  the  Court;   and  this, 
cause  still  standing  on  a  writ  of  inquiry,  he  struck  otU^ 
those  parts  of  the  said  declaration*     Afterwards^  at  the 
same  term,  the  defendant,  by  his  counsel^  set  aside  the 
writ  of  inquiry,  and   pleaded  covenants  performed*    At 
May  term,  1 806,  the  defendant's  counsel,  not  adverting 
to  the  circumstance  of  the  said  writ  of  inquiry  having, 
been  already  set  aside,  procured  another  order  for  ge^. 
ting  the  same  aside,  and  again  pleaded  covenants  per* 
formed,  and  obtained  leave  to  file  additional  pleas  at  any 
time  within  three  months.     At  October  term,  1806^  he 
withdrew  his  former  plea,  and,  by  another  attorney,  then 
first  employed,  pleaded  non  assumpsit,  and  two  special, 
pleas*    The  plaintiff  joined  issue  to  the  plea  of  non  at* 
sumpsit^  and  filed  replications  to  the  special  pleas ;  which, 
replications  were  followed  by  rejoinders,  to  which  the . 
plaintiff  demurred. 

The  Court  having,  on  the  argument  of  the  said  d^mur-^ 
rer,  intimated  that  the  declaratioi\  eiight  possibly  be  de*  * 
fetf ive,  for  want  of  a  requisite  averment  i  the  plaiattS^ 
at  October  term,    1706,   moved  for  leave  to  amends 
whereupon,  the  plead  ngs  up  to  the  dec  aratiori  IP^re  s^t, 
asidcj  by  consent^  and  leave  granted  him  t$  amend  hi^^ 
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4eciari^9nf  which  amended  declaration  he  filed  on  the    Octoebr, 
last  day  of  that  term,  and  gave*  the  defendant  a  rule  to 
{ikad  :   and  the  cause  Was  continued,  by  consent^  at  the 
platntiff^s  costs,  wtkout  losing  its  place  on  the  d^ckett. 

On  the  fourth  day  of  May  term,  808,  and  before  the  -*—""*" 
tcause  was  called  for  trial,  the  defendant,  by  his  counsel, 
craved  ojrcr  of  the  writ  and  declaration,  tendered  a  plea 
m  ataCement^  on  the  ground  of  the  variance  between 
tfaera,  and  moved  the  Court  to  permit  him  to  file  the 
said  tast-mentioned  plea;  but  the  Court  overruled  the 
motion ;  to  which  opinion  he  filed  a  bill  of  exceptions^ 
coBUiniiig  a  statement  of  the  circumstances  herein  re- 
cked* 

llie  plaintiff -s  amended  declaration  was  in  the  follow* 
kig  words ;  **  Fairfax  County,  to  wit>  yohn  Stipp^junW^ 
complains  of  Robert  Mossy  in  custody,  &c«  of  a  plea,  for 
that,  whereas  an  article  of  agreement  was  made  and  con- 
cluded, on  the  25>h  day  of  February^  in  the  year  of  our 
I^ord,  I90^y  at  the  County  of  Fairfax^  aforesaid,  between 
the  said  plaintiiF  of  the  one  part,  and  the  said  defendant 
of  the  other  part,  which  said  article  witnessed  that  the 
said  plaintiff  had  that  day  bargained  and  sold  to  the  said 
defendant  the  tract  of  land  and  plantation  whereon  he 
dien  lived,  containing  one  hundred  and  seventy-six  and 
one  half  acres,  and  to  give  peaceable  and  quiet  possession^ 
^iear  of  aS  tncumbrancesy  on  or  before  the  first  day  of 
Ma^  next  ensuing  the  date  of  the  said  article  :  the  crop 
of  grain  then  seeded,  and  all  other  advantages  arising 
from  the  premises,  to  go  to  the  use  of  the  said  defend* 
ant ;  for  which  he,  the  said  defendant  did  agree  to  pay 
the  said  plaintiff,  the  sum  of  six  thousand  four  hundi-ed 
dollars  in  the  following  manner;  that  is  to  say,  two 
ihmuand  four  hundred  dollars ^  on  the  first  day  of  May 
next  et^itting  the  date  of  the  said  article,  and  the  balance 
of  Ibnr  thousand  dollars  in  four  annual  payments  from 
the  said  first  day  of  May  next  ensuing  the  date  of  the 
flwA  article*  For  which  annual  t>ayments,  the  said  de- 
fradant  did  agree  to  give  the  said  plaintiff  a  deed  of 

voiitt  X  n        \ 
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OcTOBSttf    trust  on  the  premises  as  security  for  said  payment ;  or 
such  other  security  as  the  said  plaintiff  might  require* 
And  further^  the  plaintiff  was  to  have  the  liberty  to  re- 
move the  wood,  that  niight  at  that  time  be  qut  up^  and 
remaining  on  a  piece  of  new  ground^  cut  down  thrpugh 
that  winter;  but  not  to  cut  sell,  or  dispose  of  any  other 
whatever.     It  was  also  understood,  by,  the  forties  afore* 
said^  that  the  deed  was  not  to  be  made  until  the  aforesaid 
first  payment  rvas  made^  and.  the  sefiurity  given  far  the 
residue  as  aforesaid.    In  witness  whereof,  the  parties  did 
thereunto  set  their  hands  the  day  and  date  above.writteiu 
Which  said  articles  of  agreemen(  the  said  .plaintiff  bring- 
eth  here  into  Courts  the  date  whereof  is  on  the  same  di^ 
and  year  aforesaid.     And  tht  saidplamtiff  in  D^a^satliv 
that,  although  he  hath  well  and  faithfully  kept  and  par- 
formed  all  and  singular  the  agreefnents  in  the  aaid  article 
of  agreement  contained  on  his  part  to  be  kept  and  per* 
formed,  and  jvas^  on  the  first  day  of  May^  in  the  year 
1804,  in  the  lawful  and  peaceable  possession  tf  tAeJract 
cf  land  and  plantation  in  the  said  articles  ment^oned^ 
and  was^  on  the  day  and. year  aforesaid,  ready  to.^e  ## 
the  said  defendant  peaceable  and  quiet  possession  of  tie  said 
tract  of  land  and  plantation^  with  a  proper  conveyance  far 
the  same^  clear  of  all  encumbrances ^  it  the  said  d^-fenda^t 
had  then  and  there  paid  to  the  said  plaintiff  the  sum  of 
two  tboj^sand,  four  hundred  dollars,  and  given  s^urity 
for  the  residue  of  the  purchase  money.     Yet    the   sfud 
defendant,  not  regarding  the  agreentkents  on  his  .parj  ao 
as  aforesaid  made,  but  contriving  to-defraud  and  deceive 
the  said  plaintiff  in  this  behalf,  did  not  keep  and  per- 
form the  agreements  in  the  said  articles  of  agreemoot 
contained  on  his  part  to  be  kept  and  performed,  bult  alto- 
gether broke  the  same,  in  this,  to' wit,  that  thesaid  de- 
fendant altogether  failed  to  pay  to  the  said  plaintiff  the 
sum  of  two  thousand  four  hundred  dollara,  on   the  first 
^  day  of  May  next  ensuing  the  date  of  the  said  anicle  of 
agreement,  according  to  the  form  and  effect  thereof,  apd 
dso^  altogether  failed  to  give  the  said  plaintiff  a  deed  of 
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trust  on  fte  premisas,  or  odicr  security  for  the  residue  of  Ocroima, 
his  said  payments,  or  any  part  thereof.     By  reason  of 
which  said  breatches  the  said  plaintiff  saith  he  hath  sus- 
tained damage  to   the  value  of  ten   thousand  dollars; 
therefore  he  bringeth  suit,'*  &c.  ' 

The  defendant's  ^r^f  plea  to  this  declaration  was  non 
asmmpeit.  His  second^  •*  that  the  plaintiff  ought  not  to 
kave  or  maintain  his  action  aforesaid  against  him,  be- 
cause, he  says,  that  the  said  plaintiff*  never  had  a 
good  and  sufficient  title  to  fhe  tract  of  land  and  planta- 
-tioQ,  b  the  said  articles  of  agreement  mentioned,  and 
ctmdnot  give  to  the  said  defendant  a  proper  conveyance 
fht  the  satne^  dear  of  all  encumbrances^  according  to  the 
true  intent  and  meiming  of  the  said  articles ;  and  this  he 
is  ready  to  verify,  See;"       . 

Hi9  third  was,  ^tbat  A^  has  been^  on  his  part^  always 
^teadif  and  xmllinff  to  perform  the  stipulations  in  the  said 
articles  contained  on  his  part  to  be  done  and  performed, 
if'  the  said  plaintiff  could  have  complied  with  his  part  of 
the  said  articles ;  but  that  the  said  plaint  ff  could  not 
execute  and  deliver  to  him,  the  said  defendant,  a  proper 
conveyance  for  the  said  tract  of  land  and  plantation,  clear 
of  afl  encumbrances,  according  to  the  intent  and  meaning 
of  the  said  articles,  the  said  plaint  ff  having  no  sufficient 
fitte  to  the  same;  and  this  he  is  ready  to  verify,**  &c. 
Wis  fourth  was,  <^that  on  the  said  first  day  of  flfayj  in 
^ttii  year  1804,  tlie  said  plaintiff  was  not  ready  to  give 
hifn,  ^he  defendant^  peaceable  and  quiet  possession  of  the 
aaid  tract  of  land  and  plantation,  with  a  proper  convey- 
ance for  tiie  same,  clear  of  all  encumbrances,  if  the  said 
deTendmnt  had  paid  the  said  sum  of  two  thousand  four 
facmdred  dollars,  and  given  security  for  the  residue  of 
Ae  purchase  money,  as  the  said  plaintiff  has,  in  his  de« 
deration,  averred ;  and  of  this  he  puts  himself  on  the 
€0untry.^  His  fifth  was,  '^  that,  on  thefrst  day  of  May^ 
btthe  year  1804,  he  demanded  of  the  plaintiff  peaceable 
oHd  fuiei  possessiin  of  the  said  tract  of  land  and  planta- 
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OoTo  BBiti    tioD,  whfth  the  plainttff  then  and  there  rtfuted  to  defhen 
and  this  he  is  ready  to  verify,''  &c 

The  plaintiff  demurred  specially  to  the  second,  ibirdt 
and  fourth  pleas,  and  generally  to  the  fifth  i  and  the  dt« 
fendant  joined  issues  in  law  upon  the  aaid  demurrers* 
The  causes  of  demurrer  to  the  second  plea  wcr«,  ^*  lw« 
because  the  suid  plea  is  no  answer  to  the  said  dediira* 
tion ;  2d.  Because  the  said  plea  dees  ndt  ehvw  and  set 
forrfi  that  the  smd  defendant  wae  ready y  and  Uofer  to 
do  and  perform^  on  the  first  day  of  Maify  t804,  those 
things  whichy  in  and  by  the  said  articles  of  agreemMly 
he  was  bound  to  do  and  perform  on  the  said  first  day  of 
Mayy  1804;  Sd.  Because  the  said  defendant  doee  ndt 
show  in  the  said  pieu  that  he  has  dene,  or  offered  to  4fh 
those  things  which  he  was  bound  by  the  artitks  to  d^ 
and  perform  ;  4tb.  Because  the  said  pka  is  dmik^  in 
tiiiSf  that  it  offers  to  put  in  issue,  in  the  same  pleat  the 
title  of  the  plaintiff  to  the  land,  and  the  aUiity  of  the 
plaintiff  to  iHoke  a  proper  conveyance  for  the  said  Jamd^ 
according  to  the  orue  intent  and  meaning  of  the  arttck^ 
of  agreement ;  5th.  Because  the  said  plea  is  infornad 
and  insufficient  in  law* 

The  causes  of  demurrer  to  the  third  plea  were^  ^^  iat 
Because  the  said  plea  is  no  answer  to  the  declaration  ^ 
2d.  Because  the  said  defendant  does  not  Mawantl  set 
forth,  by  and  in  his  said  plea,  that  he  was  ready  attfl  did 
offer  to  do  and  perform  on  the  first  day  (ff  May^  1804^- 
those  things  ivhtchy  in  and  by  the  aaid  ariicliBs  of  i^gret* 
ment;  he  was  bound  to  do  atid  pirforMy  on  the  aaid  first 
day  of  May^  1804,  brfore  the  said  plaintiff  was  bound  tm 
execute  and  deliver  to  him  a  proper  conveyance  for  th<^ 
aaid  tract  of  land,  clear  of  all  encnmbrancea  i  M.  B%^ 
cause  the  said  defendant  does  not  show  in  the  saidplemy 
that  he  has  done,  or  offered  todoy  those  things  which  be 
was  bound  by  the  said  articles  to  do  and  perform  ;  4^ 
Because  the  said  plea  is  douUe  in  tfuOj  that  it  oSsrs  t» 
put  in  issue  in  the  same  plea,  readineso  and  wiHingn^sm 
^  the  defendant  to  do  and  perform  those  things  he  wm 
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booDd  to  do,  and  the  cKliiy  qf  the  phintiff  to  perform,    OoTossm^ 


on  his  part,  those  things  which  by.  the  said  articles  he 
vas  bound  to  do  and  perform ;  5th«  Because  the  said 
]dea  is  infi>rmal  and  insufficient  in  law.'' 

The  causes  of  deomrrer  to  the  fourth  plea  were,  '*  lst» 

Because  the  breach  alleged  in  the  said  declaration,  is  not 

answered  by  the  said  plea;  2d.  Because  the  said  defend* 

anc,  by  his  said  plea,  allegesj  that  the  said  plaintiff  was  not 

ready  to  give  the  defendant  peaceable  and  quiet  posses- 

sion  of  the  said  tract  of  land,  and  plantation,   with  a 

proper  conveyanoe  for  the  same,  clear  of  all  encombran* 

cea,  on  the  first  day  of  May^  in  the  year  1804,  if  he  the 

aaid  defendant  had  paid  the  plaintiff  the  said  sum  of  two 

tbouaand  and  four  hittidred  dollars  ;  ^  ^hich  it  appear$f 

the  tkfhndara  rcf  wired  the  amd  pkmtiff  t^  give  poesee- 

at^n,  and  make  con^teyimee  before  he  /atd  the  atnd  3»40a 

dMire  ;  T»hen^  hy  the  emd  ar$ic*ee  0/  e^reemenip  the  eaid 

pkAntiff^ -woe  nei  bound  toffivepeeeeseiert^  emd  make  suck 

cMM^fier,aB  is  stated  b  the  said  pieav  utuUthe  aaidde^ 

findkmt  mdde  the  ajereeaid  Jiret  payment  s/*fi,400  doiiarsf 

md  neurity  was  given  fir  the  r^idue  0/*  the  punchaae 

meney;  dd.  Because  the  said  plea  is  informal  msuffi* 

cient,  and  uneettain  ;  and,  4th«,  Because  it  eenchidea  to 

the  eemiaryj  and  not  with  a  venjieatkon.^ 

'  ^Ths  miicters  of  the  law  arising  on  the  demurrers, 

kivihg  been  mrgued,  it  seemed  to  the  Court,  that  the  law 

was  for  the  plain^Efi^     The  pleas,  on  wlktch  the  said  de« 

ainrfers  were  joined  were  tuerefbre  overruled.    A  jury 

tras-  then  impanelled  to  try  the  issue  joined  on  the  plea 

el  non^aseumpHt^    Verdict  and  judgment  in  favour  of* 

As  plaintiff  for  500  dollars  damages,  and  costs.    The 

Mendant  appealed. 

B^tte^  for  ^e  appellant. 

Ethnund  I.  Lee  Md  Wicihamy  for  the  appellee* 


1K11. 
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OcTOBEs^  On  Saturday^  the  first  of  February,  1812,  tlie  Court 
(consisting  of  Judges  Fleming,  Roans,  Cabell,  and 
Coaltee)  affirmed  the  judgment. 

The  following  observations  were  made  by  Judge 
Fleming. 

All  contracts  or  agreements,  are  to  be  taken  and  con* 
struecl  according  to  the  true  meaning  and  understanding 
of  the  contracting  parties. 

In  the  latter  part  of  the  agreement  before  us,  are  die 
following  plain  words ;  to  wit,  *'  It  is  ako  understood 
by  the  parties  aforesaid,  that  the  deedis not  to  be  made 
until  the  aforesaid  JirH  payment  is  made^  and  the  security 
ghfenfar  the  residue  as  aforesaid*  In  witness,'*  &c.  The 
plaintiff  in  his  declaration  states,  that  he  had  kept  and 
performed  the  said  contract,  in  all  parts  by  him  to  be 
kept  and  performed,  Scc^  And  according  to  the  utiaiii4 
aious  opinion  of  the  Court,  in  the  case  of  Rawson  and. 
Others  V.  Johnson^  (1  East,  203.,}  ^^  One  nian,''  says 
Lord  Kenton,  ^'  agrees  to  do  a  certain  act  in  considem*. 
tion  of  another  man*s  doing  another  act;  the  acts  are  to 
be  dofe  at  the  same  time  and  place  ;  it  is  sufficient  for  die 
plaintiff  to  aver  diat  he  was  ready  ai  the  time  and  place 
to  perform  the  agreement  on  his  part.'*  In  this  case  the 
defendant  was,  by  die  agreement,  not  only  to  pay  before, 
he  received  a  deed  for  the  land,  2»400  dollars^  but  also 
to  ffive  security  for  payment  of  the  residue  of  the  pur- 
diase  money ;  to  wit,  400  dollars  more.  And  it  is  in 
proofs  even  by  his  own  witness,  that  hfs  was  unid>le  to 
pay  more  than  1600,  out  of  3,400  dollars,  which  he  had 
stipulated  to  pay  on  the  1st  day  of  May^  1804.  I  anu 
upon  the  whole,  of  opinion,  that  the  declaration  is  suffi-. 
cient ;  that  the  demurrers  to  the  second  and  other  pleas>. 
flve  good ;  and  that  the  judgment  be  affirmed. 
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Cook«  against  Pope's  Adminislrator.  ji^rTtluL 

THIS  was  an  action  for  covenant  broken,  instituted  i.Adefmid« 
Iqr  ^ohn  H»  Popc^  administrator  of  yohn  Pope,  deceased,  quMh.Dg'^hil 
against  Stephen  Cooke ^  iq  the  Superior  Court  of  Loudoun  ^^ii^^the 
County*  The  defendant  pleaded  covenants  performed  5  Jj**"  .  ^^ 
and  a.  special  plea,  to  which  the  plaintiffs  demurred ;  and  coDfenion  nT 
upon  argument^  toe  demurrer  was  sustamed,  the  special  of  coane,  a 
plea  overruled,  and  the  cause  continued*  At  a  subse«  ron*^  ^* 
^^nt  term,  the  defendant  "  reUnguished  his  former  plea^  ^^XSTu 
and  it  was  agreed  hy^  the  parties^  that  the  plaintiff  had  «•  ^*  J^*  H- 
•ustained  damages  by  occasion  of  the  defendant's  breach  s  Cailt    hm. 

'    Skipmth     T. 

of  the  covenants  in  the  declaration  mentioned,  to  510  M^rtm  ^ 

Co 

<^ars  30  cents,  with  legal  interest  on  320  dollars,  being 
the  principal  sum  d^e,  from  the  7th  day  of  Aprils  1810» 
wdtil  payment,  beside  costs  :  therefore,  it  was  cdrmdered 
ktf  ihe  Courts  that  the  plaintiff  recover  agaiast  the  do* 
&ndant|  his  damages  agreed  as  aforesaid,  and  his  costs*^* 
«B^  consent  of  parties f  an  appeal  wiis  allowed  th^  defend* 
aot  upon  his  entering  into  bond  and  security  in  the 
Qertc's  Office  within  one  month  ;  which  security  was  to 
be  approved  by  the  plaintifi^s  attorney  ;  and  was  accord* 
ingly  given,  by  the  defendant* 

.  Wiciham^  for  the  appellant,  contended,  that  the  dela- 
tion was  defective  io  not  setting  forth  the  gist  of  the 
action ;  and  that  he  was  not  precluded  from  making  this 
objedtioni  by  having  agreed  the  damages. 

Stanardi,  for  the  appellee,  insisted  upon  the  sufficiency 
of  the  declars^tion ;  and  that,  if  it  were  otherwise,  there 
,    was  a  confession  0/ judgment,  and  therefore  all  errors 
were  released. 

Monday^   March  23d,   the  following  opinion  of  ^ 
Court  was  delivered  by  Jadge  Koan£. 
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^°^«^n  ***  •*  The  Court  (without  considering,  or  deciding  on  any 

K^^\/^%^  other  questions  made,  or  arising  in  this  caus6)  is  of  opi- 

'tortlft  oion,  tliat  the  cpnfession  of  judgment,  by  the  appellant, 

Dunbar  *"  ^^^  Couri  bclow,^  bars  him  from  complaining  of  the 

■  ■     I      ■  errors,  if  there  be  any,  in  the  proceedingH  ;  and,  on  this 

ground^  affirms  the  judgment.*' 


fWirfoy,  Hollinsjsworths  against  Dunbai*. 

March,  I9ih*  ^  ^ 

ISW. 

I.  In  an  nc-      THIS  was  an  actioQ  for  covenant  broken,  brought  b)r 

ftdwe,  th6  de^  the  appells^nts  against  the  appellee  in  the  District  Court 

acrlSng^ilic     of  Frtdcrtckuhurff.    The  declaration  set  forth  a  covenant^ 

^"S*"by*tiie  b«a"ng  date  the  3d  of  March,   1803,  scaled  by   Robert 

derendant,       Dunbar;  without  mentioning  that  any  oilier  person  had 

U9mng'  any     sealed  it.    l*he  pleas  were,  "  not  guilty,"  and  '*  covenants 

and  tW  plea  performed  ;*'  but  oyer  was  not  prayed.     At  the  trial,  the^ 

tM^  pelV^  deed  produced,  (being  of  the  same  date  aforesrtid,'  was 

'^k^l^^ltitfr-  ®"^  ^^^^  Francis  Thornton  and  Sarah  his  wife,  Robert 

out  pray  ng  Duniar  and  Elizabeth  his  wife,  in  which  thev  and  each 
oyert  a  jotnt 

and  tevetal  of  them  covenanted^  that  they  and  each  of  them,  their* 
covenant,  .     •     .         o  i  t         r  •         .         - 

sealed,  by  the  and  each  oj  their  heirs,  &c.  would  pesform  certam  sti^m- 
and  9thert,  lations  corresponding  with  those  set  forth  in  the  decUra- 
W8pe«t«*^an-  ^ion  ?  which  deed  waa  acknowledged  by  all  the  parties^ 
■wering  to  the  ^^^  recorded.     To  the  admission  of  the  said  deed  as  cvi* 

desenpcion  in 

the    deeiara.  dence  to  the  jurv,  the  defendant  obiectcd  ;  and  the  Court, 

tion.  is  admit  ''.  ...t  .  . 

Bible  ai  evi- upon  his  motion,  excluded  the  same;  whereupon  the< 
jui7^  plaintiff  filed  a  bill  of  exceptions,  and  (a   verdict  and 

ediih'9  adnd* 

nittratrix  ?  D^aU  t  Mitnf  79,  §2. ;  IViMhw  and  otiiert  ▼.  The  Commonwealth,  S  ZT.  £^ 
M.  459.  465. ;  and  Cabell  v.  VuUghan^  1  Haunderey  i2^8— 801 ;  and  ihe  ootei  to  thai  ca»e 
hj  Sergeant  fFUUunu^ 

*  Note.  Tn  Cabefl  v-  Vuitghan,  1  Saundere,  S88  the  declaration  fas  in  this  case)  de« 
•eribed  the  bdnds  as  sealed  by  faughau,  the  defendant;  saying  nothW  aboot  any  other 
obligors.  Oyer  vat  pr.^yBd f  and  (he  bonds  appeared  to  liave  been  sealed  by  two  oUier  per- 
sons, who  bound  theinaeWes  j'osnt/y :  and  not  jtintty  and  eeverally  f  boi  as  the  defendant 
did  not  plead,  in  abatemeni$  **that  ttirA  wa#  the  fact,  and  that  the  o;her  obligors  were  Hill 
alive,''  a  general  demurrer  ta  Uie  declaration  was  oterruled^  aod  judgment  entered  for  the 
plaintiff      , 
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judgment  being  rendered  against  him)  appealed  to  this    Octofibr, 
Court.  ^^• 

I>(ml>ar    | 
JFiVlirfm*^  for  the  appellants,  observed  that,   the  cove-    Unik  her. 
nant,  htxrs^  joint  and  several^  was  improperly  rejected  by         ^*^^ 
the  Court. 

No  counsel  appeared  for  the  appellee. 

3Iondatfj  March  23d,  the  following  opinion  of  this 
Court  was  delivered  by  Judge  Roane. 

**  This  Court,  being  of  opinion  that  the  Court  below 
erred  in  withholding  from  the  jury  the  covenant  in  the 
bill  of  exceptions  contained,  reverses  the  judgment  with 
costs,  apd  awards  a  new  trial,  in  which  the  said  judgment 
k  to  be  permitted  to  go  in  evidence.'* 


»«f« 


Dunbar  against  Lind^nbergen 


IN  this  case  the  action  was  indebitatis  assumpsit^  for   .  a   eopfes* 

non-payment  of  an  inland  bill  of  exchange,  against  Duri"  meot,  ibr  m 

iiir,  the  acceptor.     The  bill  was  described  in  the  decla-  fiDS^acSoU 

ration,  as  drawn  the  21st  of  October,  1 80r,  for  3H  dollars  X^^f,   % 

and  56  cents,  payable  nine  months  after  date.     A  writ  J^  iJ^^^*** 

of  inquiry  of  damages   being  awarded,    the  defendant  ^^^  Court  to 
^      ,  .     ,       ,     ,         .   .     -irt  .       9«  •  ,         '         awets  the  da* 

•*  acknowledged  the  plamtitrs  action,"  m  general  terms;  magei^     and 

but  did  not  confess  judgment  for  any  particular  sum.  tnent  for  ^ 

**  it  was  therefore  considered  by  the  Cour/,"  (without  ^t^^^*^ 

having   the  writ  of  inquiry  executed,)  **  that  the  plain-  JSJJJjyj^ 

tiffs  recover  against  the  defendant  the  sum  of  374  dollars  ecutwL 

:^d  56  cents,  with  initerest  thereon,  to  be  computed  after 

the  rate  of  six  per    centum  per  annum,  from  the  21st 

day  of  yuly,  1808,  till  paid,  and  their  costs,"  &c.  fron^ 

which  judgment  the  defendant  appealed  to  this  Court. 

Vol.  m.  Y 
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Slanardy  for  the  aprpeliaou 

William  Haijy  juvfr^  for  the  apppUee,  was  absent. 

Thursday^  March,  26th,  Judge  Roane  pronounced 
the  opinion  of  the  Court,  that,  although  the  appellant 
acknowledged  the  action  of  the  appellees,  generally,  yet 
he  not  having  confessed  a  judgment  for  any  particular 
sum,  it  was  incompetent  for  the  Court  to  supply  that  de- 
fect, and  assess  the  damages.  The  judgment  was  there- 
fore reversed*  and  the  cause  remanded,  th^it  the  writ  of 
inquiry  might  be  executed. 


Ross  against  Norvell. 

THOMAS  NORVELL  brou^t  an  action  of  ejett- 
ment  in  the  Superior  Court  of  law,  for  the  Countf  d 
Pittsylvania,  against  David \Ross. .  The  declaratioa  was 
served  the  16th  of  February,  1809*  The  defcncfaBt 
pleaded  the  general  issue,  &c.  on  the  25th  of  SepttnAtr 
following,  when,  on  the  plaintiff's  motion,  an  order  <rf 
survey  was  made  ;  but  whether  it  was  executed  ornoti 

defence  atlftw ;  unless  be  make  affidavit,  that  the  usury  therein  charged,  haA 
to  bb  knowledge. 

9;  On  a  bill  of  exceptions  to  the  opinion  of  die  Court  below  refusing  to  p'nnt  a  eonttnu- 
ance;  the  Appellate  Court  ought  not  to  reverse  the  judgment*  for  a  ground  of  ooutiauaa^ 
not  stated  in  such  exeeptiuiit. 

S.  The  tnistee  in  a  deed  of  trutt,  eonvcying  property  to  be  sold  for  payment  of  a  debt,  is 
equally  the  agent  of  the  debtor  and  creditor,  ajtd  a  competent  wituess,  in  an  action  of  ej^ 
ntent  against  tlie  debtor,  in  behalf  of  a  purchaser  from  himself,  (to  whom  he  has  madoa 
deed  vith  a  imrranty  agcufot  him9e\f  and  kit  heire  enlyf)  to  prove  Uiat  the  sale  of  the 
property  was  advertised,  according  to  the  terms  of  the  deed  of  trust. 

QC^  Note-  In  Qnmriti  v.  I^aey.  dedded  by  the  Court  of  Appeds,  Mt^ch  31st.  191  At  it 
was  again  solemnly  pronounced,  that  ••  trustees  acting  under  private  deeds  ofu^ust,  as  #elt  at 
tho«  acting  under  decrees  of  Courts  of  Chancery,  should  consider  themselves  impartiiU 
uj:ent9  for  btth  partiee,  and  act  In  alt  tales  for  the  ihterest  of  the  debtor,  as  well  as  the 
creditor.**  ' 


Tuetdavt  ' 
March   18th, 
1818. 

I.  A  eonti- 
iroancA  ought 
not  to  be 
granted  at 
uw,  on  the 
ground  that 
the  party,  a 
Jew  dHya  be- 
fore that  ap- 
pointed for 
the  trial,  filed 
a  hill  in  equity 
for  a  ditcuvc" 
ry  of  usury,  as 
auxiliary  to  his 
recently  come 
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does  not  appear  in  the  record.     The  cause  coming  on 
for  trial,  Septemker  *28th,  1810»  **  the  defendant,  by  his 
counsel,  moved  the  Court,  that  the  defence  he  relied 
upon  was,  that  the  debt  for  which  the  deed  of  trust,  un- 
der which  the  lessor  of  the  plaintifT  claimed,  was  exe* 
cuted,  originated  in  Usury  ;  and  that  the  lessor  of  the 
plaintiff  was  privy  to  the  transaction,  and  supposed  to 
be  connected  with  it ;  that  he  had  brought  a  suit  in  the 
High  Court  of  Chancery,  for  the  Richmond  District,  for 
the  purpose   of  obtaining   a  discovery   from   them   and 
others,  touching  the  said  transaction,  as  well  as  for  gene^ 
ral  relief;  a  copy  of  the  bill  and  the  subpoenas,  in  which 
suit,    {hearing   date   September  22d,    1810,)  "with  the 
schedules  thereto  annexed,  marked  A.  and  iS«,   one  of 
which  schedules  was  sworn   to,)  was   exhibited  to  the 
Court ;  and  that  he  was  not  able  to  establish  the  fact  of 
usury,  without  the  aid  of  a  Court  of  equity.     And  this 
being  all  the  reason  ofiered  for  a  continuance,  he  moved 
the  Court  to  continue  this  cause  until  the  lessor  of  the 
phiintiff,  one  of  the  defendants  in  the  said  suit  in  Chan- 
ceiy,  had  put  in  his  answer*     But  the  Court  overruled 
the  said    motion,   and  ruled  the   defendant  into  trial ; 
whereupon  he  filed  a  bill  of  exceptions.*^ 

On  the  trial  of  the  cause,  the  plaintiff  introduced 
certain  Edmund  W*  Rootes^  (who  was  one  of  the  trustees 
in  the  dei«d  of  trust  aforesaid,  and  by  whom,  and  the 
other  trustee,  the  land  in  controversy  was  sold  and  con- 
veyed to  tl  e  lessor  of  the  plaintiff,  by  a  deed  with  */r^ 
cial  warranty  against  all  persons  claiming  under  /Arm,) 
as  a  tvitoess,  to  prove  that  the  sale  of  the  land  was  ad* 
vertised,  as  required  by  the  deed  of  trust ;  to  which  testi- 
mony -the  defendant,  by  his  counsel,  objected ;  **  because 
the  lessor  of  the  plaintiff  claimed  solely  under  the  deed 
from  the  said  Edmund  W.  Rootes  and  Wilson  Allen^  trus- 
tees' as  aforesaid,  and  the  said  Rootes  was  interested  in 
proving,  that  he  had  duly  complied  with  the  terms  in  the 
deed  of  trust,*  and  this  was  all  the  testimony  offered  to 
•  Note.  The  deed  of  tnrat  empovered  WiUon  Mien  snd  Edmund  W, 
J7mI#«,  the  tnuceM  therdo  mentiooed,  to  tell  the  tmeu  of  Itnd  on  Staunton 


October, 
.  Mil. 
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OoTOBEm  prove  that  the  land  was  duly  advertUed,  except  a  pqper 
purporting  to  be  a  newspaper  published  in  Richmond* 
But  the  Court  overruled  the  objection,  and  received  the 
testimony  of  the  said  witness ;''  whereupon  the  defend- 
ant again  excepted. 

Verdict  and  judgment  for  the  plaintiff.    The  defend- 
ant appealed  to  this  Court. 


Ron 
NorvelL 


Williams,  for  the  apf^ellant^mskde  three  points: 
1.  The  Court  below  ought  to  have  continued  the  cause 
for  the  reasons  stated  in  the  first  bill  of  exceptions. 
£os8  moved  for  a  continuance  on  the  ground  that  he  had 
filed  a  bill  for  discovery  of  usury.  1  he  affidavit  ansex- 
ed  to  the  statement^  showing  the  usury«  was  sufficient.  I 
suppose  it  unquestionably  true,  that  a  man  m^y  go  into 
equity  to  pray  a  discovery,  in  order  to  assiat  his  defeace 
at  faw.  If  it  be  objected  that  this  bill  in  Chancery  was 
filed  only  six  days  before  the  trial  at  law,  several  reasons 
may  be  assigned  for  the  delay.  Ross  might  have  sup- 
posed, at  first,  that  he  could  prove  the  fact  upon  the  trial 
at  law  ;  and  afterwards  finding  he  could  not,  presented 
his  bill  in  equity.  The  lessor  of  the  plaintiff  ^s  obtaining 
an  order  of  survey,  induced  the  defendant  to  thinjc  that 
he  did  not  intend  to  xxy  the  cause  until  the  survey  should 
be  made.  He  therefore  did  not  expect  a  trial.  It  sbonld 
be  considered,  too,  that  the  bill,  being  for  a  di^catiettf^ 

tml  Pi^ff  riTer,-  thereby  conveyed,  (not  eonditionally,  in  Uie  evert  that  i?ott 
•hould  fail  to  pay  the  debt,  iuUoded  thereby  to  be  secured  to  i/ofirocib/lhe 
cestxty  que  tnut,  but,)  ponHvely  whether  he  shoald  jwiy  that  debtwornoC  « 
«*  each  being  declared  to  be  the  true  intent  and  meaning  of  the  paitiea;  and 
thai  the  whole,  or  the  surplus,  as  the  case  might  be,  should  be  appKed  to  the 
discharge  of  a  debt  due  to  GuUe^o  and  Oid$on,  for  the  exoneratioii  of  a  tract 
of  land  called  Ha-ward**  JVeck^  from  their  debt,  and  the  beuering  the  aecii- 
rity  on  the  deed  of  trust,  on  that  tract,  for  the  beneBt  of  the  sttid  Maiwock 
end  other$.'*  The  sale  was  to  take  place  as  soon  after  the  lat  of  Jl/iril  ctt^ 
tuing,  as  the  truaiees,  or  either  of  ihem,  or  the  sunrivor  of  them,  or  the 
heirs  of  such  survivor,,  should  throk  proper,  or  the  aaid  iKmcoeAMboBl*^^ 
quire,  for  ready  money,  at  public  auction,  at  the  Ea^U  Tavern,  in  the  pty 
of  Richmond  or  elsewhere,  as  they  might  think  proper,  after  giving  three 
weeks  previous  jioUce,  of  the  time  aad  pUMe  of  sale,  in  oue  ar  moiv  of  the 
Michmond  newspaper!. 
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could  have  occsnttmcd  a  delay  for  out  term  only*  wncc  Octobeb, 
JforveM^  who  was  one  of  the  defendants  in  Chancery, 
might  have  answered  it  immediately.  For  the  purposes 
of  justice,  then,  one  term  should  have  been  allowed  ; 
especially  as  the  cause  had  never  been  continued  for  the 
defendant. 

2.  I^ootes^  (the  trustee,)  was  not  a  competent  witness 
to  prove  that  he  had  duly  executed  his  authority.  He 
was  ini crested  in  establishing  this;  for  if  the  jur)'  had 
found  a  verdict  for  the  defendant,  on  the  ground  that  the 
advertisement,  required  by  tne  deed,  had  not  been  made, 
that  verdict  would  have  been  evidence  in  a  suit  against 
£oote8  by  NorvelU  to.  recover  back  his  purchase  money* 
The  case  of  Pollard  v.  Baylor^  decided  the  20th  of  Oc* 
iober^  1808,(a)  shows,  that  publication  of  the  time  a«)d  (o>  ^  H.  U 
place  IS  important,  and  essential  to  justify  the  sale,  and  ^i.) 
enable  the  trustee  to  convey.  A  mere  conveyance  from 
bini^  without  a  compliance  with  the  t^rms  of  the  deed  of 
trusty-  under  which  he  acts,  cannot  be  effectual  to  trans- 
fer the  legal  title. 

S.  The  deed  of  trust  did  not  authorize  a  sale  without 
a  decree  of  a  Court  of  Chancery  ;  such  deeds  being 
only  a  security  for  a  debt.  It  has  been  decided,  that 
where  the  deed  is  with  power  to  the  creditor  to  sell  and 
pay  himself,  it  is  only  a  mortgage^  under  which  he  can- 
not sell  without  applying  to  a  Court  of  Equity.  And 
what  is  the  difference  between  such  a  deed,  and  one  which 
authorizes  a  third  person  to  sell  by  direction  of  the  tre^ 
ditor  ^  The  trustee  has  no  right  to  determine  what  ba- 
laitce  IS  due  to  the  creditor.  The  creditor  cannot  be  his 
own  judge*  The  Court  of  Equity  would  direct  an  account 
to  be  taken,  before  it  would  decree  a  sale.  Suppose 
Jtoss  had  paid  the  whole  of  the  money,  (and  there  is  no*  \ 

tHing  in  this  record  to  enable  the  Court  to  presume  the 
contrary^  would  it  be  reasonable  that  he  should  be  turn- 
ed out  of  possession  by  his  own  trustee,  without  being 
allowed  a  previous  opportunity  to  prove  that  fact?  The 
Court  of  law  should  not  permit  the  trustee  to  sell  and 
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OcTOBBR,  turn  his  astuy  que  trust  out  of  possession.  He  coold 
not  convey  such  title  to  the  purchaser  as  would  enable 
him  to  maintain  ejectment.  ' 


•  Hay^  for  the  appellee.     The  appellant  was  not  entitled 

to  a  continuance.  The  motion  was  addressed  to  tiie 
#ound  discretion  of  the  Court ;  and,  on  this  occasion, 
that  discretion  was  correctly  exercised.  I  admit  the  sa- 
perintending  power  of  the  appellate  Court,  and  approve 
the  decision  in  Hook  v.  Nanny ^  4f  M.^  M.  157.  1  do  not 
set  up  the  decision  of  the  Supreme  Court  of  the  United 
{a)  $Fbodt&  State$,(a)  against  it;  but  it  is  sufficient  to  show  that  the 
roim^,\  appellate  Court  ought  not  to  set  aside  the  judgment  of 
branch,  837.  ^j,^  inferior  Court  on  the  ground  that  a  continuance 
was  refused,  unless  it  plainly  appear  that  injustice  was 
done.  The  deed  was  executed  in  February j  1807;  the 
sale  took  place  in  the  month  of  May  following  :  the  suit 
was  commenced  in  February,  l.*<09;  and  in  Sepfember^ 
1810,  a  hill  for  discovery  of  usury  is  filed.  This  un- 
reasonable delay  wad,  of  itself,  sufficient  to  preclude  the 
defendant  from  a  continuance  on  that  account. 

But  what  advantage  could  arise  to  Ross  from  a  contfnu- 
ance  in  thh  case  ?  The  fact  relied  on,  the  institution  of 
die  ^uit  f;i  eqwty^  led  to  the  coticlusion  that  there  was 
no  defence  at  law.  Why  then  delay  the  judgment  i  He 
could  only  be  enthled  to  an  injunction  upon  the  terms 
af  vonffssing*  judgment  at  law. 

This  bill  was  for  relief  in  equity^  as  well  as  discovery ; 

not  for   a   discovery  as  auxiliary   to  defence   at    law. 

Where  a  motion  is^  made  on  special  grounds  stated  by 

the  party,  he  i^  bopnd  by  the  terms  in  which  he  rhooseS 

{h)  Bvite^v,  t»  State  his  motion.  (&) 

^'m.^9*^  '^^  proposition,  too,  was  unreasonable.  If  the' 
ground  alleged  for  a  contiuance  was  good  for  that 
tertn,  it  was  equally  good  for  continuing  the  cause  until 
the  suit  in  Chancery  should  be  decided,  however  long  it 
mig^t  last. 

d  ■       •  '  ■ 
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2*  Raotes  was  a  gpod  witness  to  prove  that  the  sale  of   Octobjbs» 
the  land  was  duly  advertised  by  him*     In  Gossy.  Tract^j 


1  P.  Wms.  289.  "  it  was  declared  that  a  grantee^  whea 

he  appears  tp  be  a  bare  trustee^  is  a  good  evidence  to 

prove  the  exe<;utioa  of  a  deed  to  himself  i"  and  with    '    ' 

very  good  refison  ,*  for  such  a  trustee  has  no  beneficial 

interest,  but  the  IcgQl  right  (fnly.{a)     Abrahams  v.  Bunr^  (a)  Mobank 

4  Burr.  2254.  and  Peaie's  Cases  at  Msi  Prius^  p.  H3»  Jijt.  geT* 

are  cases  similar  in  principle  to  this* 

If  Rootes  had  acted  improperly,  (being  trustee  for 
both  parties,)  he  was  liablf  in  equity  oiily.{by    The  ver»  ib"^  Stwt  ▼. 
diet  given  in  that  case  could  not  operate  in  his  favour,  if  M(h'^i% 
Ross  impeached  his  conduct  in  equity*     Besides,  if  he 
had  done  wrong,  he  was  liable  to  RosSy  and  was  thus 
aggravating  that  wrong.      Of  course,  he  was  swearing 
%gainst  his  interest.     But,  at  any  rate,  his  evidence  was 
superfluous,  and  unnecessary ;    for  the  tiile  passed  to       ' 
NorveU  by  the  deed  from  the  trustees.    Whether  tlie  sale 
bad  been  advertised,  or  not,  was  immaterial  as   to  the 
legal  tide.     The  error  of  the  Court  on  this  point  was 
therefore  immaterial,  if  there  was  an  error >     The  rule' 
is,  that  if  improper  evidence  bearing  on  the  issue  be  ad- 
ipitted,  however  unimporiant  it  may  be,  it  is. error ;(c)  (c>Smthand 
but  it  is  otherwise,  if  it  be  totally  irrelevant  to  the  is*  r^sln  ^Jirf 
8ue,'rf)  as  well  as  unimportant.     For  example  ;  in  debt  crZich^rot 
on  bond,  if  the  plea  be  payment^  and  the  Court,  on  the  jff^  ^'  S^^ 
plaintiflfs  motion,  admit  the  assignor  as  a  witness  to  ^^i*   „. 
prove  that  the  defendant  executed  the  bond;  this,  though  ▼.  Fendafi,  t 

"....,  "      CfttncA,  US. 

an  error,  is  immatenaL 

Wickham^  on  the  same  side.  Usury,  or  jiibt  usury,  the 
Court  did  right  in  trying  the  cause.  On  a  motion  for 
a  cpntinuance,  the  party  must  show  that  he  has  endea- 
voured to  be  ready,  and  was  guilty  of  no  laches.  There 
must  be  good  grpund  for  the  continuance^  taken  in  the 
abstract,  and  the  party  niust  have  used  due  diligence 
and  been  prevented  by  circumstances  not  within  his  con* 
trol.    In  Hook  v.  Nanny^  4  H.  i^  M*  15T»  both  these 
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OcTOBEtt,    points  mtrt  attended  to  :  tlie  materiatlky  ofihe  tyrstimo** 

v«^^.^^    ny  wanted  was  sworn  to:  di^e  diligence  on.  the  part  dl 

Itow         Hook  appeared^  and  a  rtceni  discovery  of  the  tvitnesS) 

Ko^veii.      who  lived  in  North  Carolina.     But  in  this  case,  attemion 

*  to  dates  will  show  that  R994  had  not  uj*id.  due  diligence* 

On  the  contrary*  he  w,as  guilty  of  the  gro^eyt  and  moai 

palpable  negligence,,  n^y,  of  contrivance^  to  deli^  the 

trial  unfairly.     No  fac^  is  stated,  or  reason  aiisig^ed/fiMr 

not  filing  his  bill  sooner. 

The  argument  of  Mr,  WilUanu  concerning. the,  order 
of  survey f  is  far  fetched.  It  does  npt  appear  that  the 
cause  was  not  tried  upon  the  survey ;  for  it  was  not  s^id 
""  in  the  second  bill  of  exceptions  that  alL  the  te^tiiitpny  ex- 
hibited to  the  jury  is  spread  on  the  record*  Neither  is 
the  circumstance,  that  the  order  of  survey  had  not  been 
executed,  alleged  in  support  of  the  motion  for  a  con* 
tinuance. 

It  is  not  sworn  that  Ncfrvell  was  privy  to  the  ui^ury  ^ 
or  that  he  had  notice  of  it  at  the  time  of  the  sale.  The 
man  who  executes  a  usurious  deed  of  trust  ^  and  stands 
*by,  perroitting.atiale,  cannot  have  any  remedy  agatn&ft  the 
purchaser.  This  i$  not  fi  bill  for  discovtry^  more  thaii 
every  bill  in  Chancery  is.  It  prays  rel^fin  eqitity^  and 
puts  the  plaintiflTs  whole  case  upon  the  event  of  the  suit  $ 
declaring  that  he  is  remediless  at  law.  So  far  from  be- 
ing a  ground  for  a  continuance,  such  a  bill  w^s  the 
'  strongest  reason  against  it.    Ross^  indeed,  carefully  steers 

clear  of  the. prayer  for  aa  injunction;  because  M^e  rule  , 
in  granting  injunctions  is  to  do  it  upon  the  condition  of 
confeooing  a  judgment  ox  law  ;  which  he  wished  to.avoid  i 
but  an  injunction  might  at  any  time  have  been  graotcd  oa 
motion.  Whenever  a  man  is  charged  at  law,  be  is  not 
to  be  pern^tted  to  pray  relief  in  equity  without  waiviOjg 
his  right  to  relief  at  law.  Besides,  the  plaintiff  in  equity 
has  not  a  right,  under  the  Act  of  Assembly  agatfst 
fa)  BetAttd  usury,(a)  to  ^vail  himself  in  a  Court  of  law,  of  the  de<» 
^.*gsf/'  ^  *  fe^dant's  answer  to  his  bill  for  a  discovery. 
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ft.  I  had  supposed  the  qu^tion,  whether  Rwtie  wm  OtOfcfAts, 
|)roperly  adfnitted  lis  a  witness,  settled  by  the  remarkable  v^rv^^^ 
,  >case  of  Baring  v.  Reeder.'M)    He  was  a  mire  trustee  |        Mois 
an  agent  chosen  by  both  parties ;  and  not  responsible  in     Kor^fc 
the  event  of  NorvelPa  being  cast  in  the  suit.j  for  he  war-  " 

ranted  against  himself  and  his  hdrs  only*  If  Nbrvelt  j^  1*54^^  ■ 
afai;uld  recover  of  ltc99^  and  thereupon  Reae  should  sue 
him  for  seHittg  without  advertising,  he  could  not  giv^ 
this  verdict  in  evidence  in  his  defence,  but  would  bo 
"driven  to  prove  that  he  had  not  advertised*  If  interested 
«t  all,  he  waSf  therefore,  interested  against  Nbrveli^  and  ^ 
swore  in  opposition  to  his  interest* 

But  the  most  that  can  he  said,  {%  that  he  waa 
equally  responsible  to  both  parties :  and  if  so,  he  was 
a  good  witness,  standing  indifferent  between  them.(^)  Qj)J^^4f% 
The  position  in  Busbjf  v.  G'-eenslate^  1  Stra.  445*  that  ^  a  9si  i  Dixm 
Vendor  who  does  not  covenant  for  the  title,  or  enter  into  c—per^  s  ^* 
any  warranty,  is  a  good  witness,**  most  be  understood  to  ^^^'gg^ 
mean  any  warranty  bearing  on  the  case ;  that  is,  any  wch  n^i^'ir*^ 
ivarranty  as  would  suiuect  him  if  the  plaintiff  failed  to  ^^c  585.| 

Peake  •n 

recover.  Evid.  nm 

S.  As  to  the  right  of  the  tmstee  to  sell,  I  had  thought  ■ 
it  unquestionable  that  a  deed  of  trust  conveys  the  legal 
title  to  the  trustee,  atid  that  a  sale  and  conveyance  by 
him  passes  the  legal  title  to  the  purchaser ;  though  the 
sale,  if  improper,  may  be  set  aside  by  a  Court  of  equity* 
This  is  the  first  attempt  to  esublish  the  doctrine  that 
the  trustee  cannot  sell  without  being  authorized  by  a  de» 
cree  in  Chancery.  The  practice  has  been  uniformly 
•therwise,  at  least  ever  since  the  Revolution;  and  I  be* 
licve  before.  In  PenOetem  v.  Wyld,  {MS.)  Call  v.  Scott^ 
{MS.)  and  fVeils^s  heirs  v.  Win/ree^  2  Munf.  342.  sales 
made  by  trustees,  without  the  sanction  of  a  decree,  Were 
not  attacked  on  the  ground  now  taken,  and  were  evi« 
dendy  considered  valid  by  this  Court*  The  same  o|>i« 
nion  has  prevailed,  without  a  single  exception,  in  the 
Counaof  Common  Law  and  Chancery,  and  in  the  Fede* 
tal  CourUf  In  England  it  has  not  been  customary  until 
Taj^lH*  Z 
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OcTOBBa,  lirteljr,  to  ghrc  deeds  of  that  to  secure  the  payment  of 
"**'  dibls.  Tht  fatfhion  there  hasbeeo,  where  the  borrower  of 
money  wished  to  allow  the  lender  a  more  speedy  remedy 
than  he  could  have  upon  a  mortgage,  to  give  him  a  bond 
for  a  title  and  power  of  attorney  to  aelL  But  deeds  of  trust 
have  been  executed  for  many  other  purposes,  ai^d  sales 
by  the  trustees  have  been  good  without  any  previous  ap* 
plication  to  a  Court  of  equity,  {t  appears  from  5  £<ic« 
p.  5*  that  of  late  the  practice  is  to  make  such  deeds  in- 
stead of  mortgages ;  and  no  reason  can  be  assigned  foe 
denying  the  trustees  the  power  to  sell,  where,  the  deed  is 
to  secure  a  debt^  and  allowing  him  that  power  where  it  is 
to  raise  money  for  payment  of  kgacif:ay}OT  for  other  pur* 
poses* 

If  it  be  said  that  the  trustee  might  sell^  v^hm  nothing, 
zuas  due  J  the  answer  is^  get  your  injunction,  or  give  no* 
ticelt  and  forbid  the  aflle.  The  want  of  a  previous  accwnt 
is  no  argument ;  or,  if  it  be,  the  debtor,  before  he  agrees 
to  the  deed,  ought  to  consider  that^  One  of  the  rights  of 
property  is  that  of  parting  with  it ;  and  he  has  full  power 
to  ihnke  such  a  contract,  however  improvident  it  may  be, 
The  argument,  that  an  account  should  be  taken,  proves 
too  much;  for  the  same  argument  would  equally  apply* 
after  au  account  taken  and  decree  for  a  sale.  It  migl^t 
still  be  contended,  that  subsequent  payments  had  beea 
made  and  that  a  ^  further  account  was  needfuli  before 
the  sale  should  take  place. 

But- this. question  is  foreign  to  the  subject  ia  contrq* 
versy ;  for  even  if  the  deed  of  trust  had  only  the  effed; 
of  a  mortgage^  the  debtor's  remedy  would  not  be  at  la^t 
but  in  tquUy  ;  since  the  /r^a/"title  passes  by  the  deed* 
Besides,  ihe  point  concerning  the  iegal  effect  of  the  deedf 
and  the  power  of  the  trustee^  is  not  reserved  in  either  of 
th^  bills  of  exceptions. 

As  to  the  materiatiii/  of  the  advertisement  of  sale  i 
it  was  not  decided  in  the  case  of  Pollard  v«  Baylor^  4  & 
f^  M.  229. 1  but  only  that  the  jury  ought  to  have  foua^ 
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the  fact^  and  not  t^'dence  merely.*    That  citxttiastance   O^Tom««, 
beiog"  Immaterial,  the  error  of  the  Oourt  in  Teceivbg  tea* 
timony  concerning  it,  was  unimportant. (<^ 


WslBams^  in  reply •     If  there  wias  any  contrhtmee  fai  {a^tt^UM: 
this  case,  it  was  on  the  part  of  Norvdl,  who  lulled  RO90  ^hS^^' 
into  security  by  obtaining  the  order  of  survey  ;  of  th© 
time  of  executing  which  he  was  to  have  notice.      Insist* 
ifig  upon  the   trial  without  the  survey,  was  a  surprise 
upon  him.  '  The  rule,  that  2^  judgment  must  be  confessed 
at  law,  when  application  is  made  to  equity  for  relief,  it 
not  universal.     The  case  of  Long  v-  Col8ton^(i)  is  a  di*  WtMyM 
rect  authority  f  the  contrary.    The  grounds  for  a  con* 
tinuance,   were  H'ull  as  strong   as   in  Hooi  v.  Nanny* 
Whenever  the  discovery  called  for  should  be  made^  there 
would  be  no  pretence  for  any  further  continuance,  x 

2.  As  to  the  competency  of  Rootes  to  be  a,  witness  ; 
the  cases  ched  by  Mr.  Hay  do  not  apply.  In  Goss  v. 
Tractfj  1  P.  Wms.  289.,  the  question  was,  whether  a  de* 
position,  taken  before  the  witness  became  interested, 
coufd  be  afterward  read  in  his  favour  :  and  the  Chan* 
cellor  determined  that  it  could  :  the  reporter  adds,  that 
^  in  the  principal  case  it  was  declared,  that  a  grantee^ 
when  he  appears  to  be  a  bare  trustee,  is  a  good  evidence 
to  prove  the  execution  of  the  deed  to  himself."!  This 
is  a  mere  obiter  dictum  :  and  at  any  rate,  does  not  justi* 
fy  the  admission  of  such  a  trustee  to  prove  the  propriety 
«f  his  own  conduct  in  making  the  sale. 

In  Abrahams  v.  Bunn^  4  Burr.  2254.  the  Court  state 
%  case  in  which  **  the  witness,  having  administered  un- 
der the  first  will  as  agent  to  the  executor,  or  as  executor 
de  son  tortj  was  admitted  to  prove  a  codicil  subsequent 
'tt)  the  second  will,  setting  up  again  the  first  will'*  There 
it  was  said,  the  objection  went  to  the  creditor^  and  not  tm 

^  Mole*  Jtidge-Baookx  obselrfed,  that  bit  impreMioD  of  the  deoMoo  io 
^k»t  ease  wee  different  The  Court  eoniidered  the  clrcumstaneet  ueporteot, 
videh  ehoold  ha?e  been  found  by  the  jury. 

t  Note»    Uee  Cr9ji  y.  rjfkf,  5  P.  Wm,  \U,  tiOi^niattti 
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OcTOBBii^  tlie  cMipeUtoejr^  The  judge*,  iKwretciTf  ^erc  Prided  ift 
^taion.  But  that  case  is.  not  tike  thu ;  for  si Ace  b«  wm 
only  ail  qgenf  to  the  txecHtor^  (thtre  betnff  an  cxeoiUr^y 
he  was  equally  disqHalified  to  be  administratoc,  urbethtr 
Ae  first  or  second  will  was  established.  The  csiie  of 
Mabank  v.  Meteatf^  3  Atk.  96,,  merely  sUtes,  that  there 
is  an  established  difference  in  the  Court  of  Chancery  b^ 
Iween  a  trustee  having  only  the  mere  legal  right,  and  sa 
^xecutor^  with  respect  to  admissibility  to  give  evidence : 
but  how  far  such  a  trustee  is  admissible  is  not  stated^ 
la  Wtlkry.  The  6$vernQra  of  the  Foundlinff  Hos^K 
6  Peaiif*^  If*  P*  Casety  p.  153*|  the  objection  was  not  on 
account  of  interest^  but  because  the  witnesses  offered 
Were,  m  farm^  defendants  on  the  records  The  objection 
was  overruled,  because  they  were  sued  in  their  corporate^ 
and  not  in  their  natural  and  individual  capacities. 

Baring  v.  Reedery  and  the  other  cases  cited  by  Mr«. 
Wickham^  are,  also,  not  like  this  esse.  It  is  a  rule  that 
1  man  is  not  to  be  received  as  a  witness  to  prove' that  be 
has  himself  done  wUat  he  ought  to  havo  d<^.  He  bos 
BO  right  to  justify  his  own  conduct  by  his  own  testima« 
ay*  It  is  not  true  that  Routes  bound  himself  for  ni^king^ 
by  tba  warranty  against  hinvself  and  his  heirs  only*  He 
bound  himself  to  compty  with  the  trust,  and  to  pass  by 
ti)e  deed  whatever  he  could  legally  pass*  According  to 
&e  authority  of  Pollard  v.  Rayhr,  he  could  |>ass  nothing 
without  advertising.  If  he  failed  to  advertise,  and  his 
deed  passed  nothing,  he  was  liable  to  Norvell  (cft 
damages.  He  could  not,  therefore,  be  a  witness  to  prov6 
^e  fact  of  advertisement 

If  his  evidence  was  illegal,  it  is  error  soSdont  to  re- 
verse the  judgment,  upon  the  authority  of  Leo  v.  7<^ 
iott^  ^  Wa8k.'^2Bt.  \  even  adnutting  it  were  itamateriaL    ' 

3»  Notwithstanding  the  formidable  phalanx  of  att^  thr 
lawyers  on  both  sides  of  the  water,  I  shall  still  contend 
that  a  sale  by  the  trustee  in  a  deed  for  securing  the  pay^ 
tnent  of  a  debt,  cannot,  with  propriety,  be  OMde^  wiibcml 
a  previous  decree  of  a  Court  of  ei}uit^» 
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The  rule  in  equky  is,  that  no  ac't  of  the  tniitee  can 
vary  the  right  of  the  cestuy  que  truiUia)     And  even  at 
law,  in  i>oe,    Lessee  of  Gibbons^   v.  Pott   and  others^ 
Doug-*  no.,   it  was  decided,  that  if  the  mortgagee  con- 
vey the  legal  estate  in  trust  for  the  mortgagor,  upon  his    („)  Sei6v  %, 
paying  off  the  mortgage,  such  conveyance  stiall  not,  in  '^'*'^.*'«  -  j^ 
ejectment^  prevent  the  devisee  of  the  mortgagor  from  re- 
covering ;  the  rule  being,  that  ^^  in  a  clear  case,  the  trust 
estate  shall  not  be  set  up  in  an  ejectment  to  defem  the 
cestuy  que  trust  J*     The  case  of  Pollard  v.  Baylor^  be* 
fore  cited,  shows  this  at  any  rate;  that  a  mere  deed  from    ' 
the  trustee  to  a  third  person,  does  not  transfer  the  legal 
eatate,  so  as  to  enable  the  plaintiff  in  ejectment,  claiming 
under  such  bargainee,  to  recover* 

In  this  case,  Ross  was,  equally  with  Hancock^  a  cestuy 
^ue  trust ;  perhaps,  I  shotdd  say  more  so.  But,  certain- 
ty, he  was  as  much  so  as  Baylar  was.  They  stand  on 
the  same  ground. 

Ify  then,  a  mere  deed  be  not  sufficient;  but  it  was  ne- 
cessary to  prove  the  advertisement  of  the  sale  ;  this 
proof  should  be  established  by  matter  of  record ;  for 
which  a  decree  in  equity  is-  necessary.  Again ;  accord- 
ing to  Pollard  \.  Baylor^  the  question  whether  the  debt 
has  been-  paid*  ought  to  he  determined  before  a  sale. 
This  provea  that  the  trustee  is  not  authorized  to  settle 
the  accounts.  If  so,  who  is  empowered  to  make  the 
aettlement  ?  Surely,  the  Court  oC  equity  ;  not  the 
cre(Ht^r  /  for,as  well  might  the  mortgagee  claim  a  right 
to  settle  the  accounts  between  himself  and  the  moru 
gagor. 

/I'hia  question^  having  never  been  decided  by  this  courts 
•ught  now  to  be  considered  and  met  iipon  principle, 
wilbaut  regard  to  i|  practice  which,  in  this  country,  has 
been- acquiesced  in  without  discussion.  It  is  admitted, 
that  in  .England  there  has  been  no  such  practice,  uniil 
lately^  as  Mr  Wickham  contends.  Bat^  with  respect  to 
the  recent  practice,  he  appears  to  be  mistaken ;  for  the 
iavention  mentioiypd  hi  5  Bac  p.  5.,  i«  only  for  the  he*^ 
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OoTOBBKf  n«fit  of  the  mortgagor;  not  of  the  mortgagee.  I  su^* 
pose  that,  at  all  times^  a  mortgagor  might  sell  his  lancbi 
pay  off  the  debt,  and  pocket  the  balance.  What  1  coih 
tend  for  is,  that  the  mortgagee  cannot  sell,  by  himself^ 
or  his  agent,  the  trustee ;  that  the  creditor  cannot  corn^ 
pel  a  sale,  without  resorting  to  a  court  of  equity. 


Udst 

▼. 
Korrcll. 


Hay  referred  to  the  case  of  Moor e^ a  Executor  v.  Aylett^ 
1  ^.'and  Af.  29.  as  showing  clearly  that,  by  agreement^ 
a  mortgagee  might  be  empowered  to  sell. 

Curia  advisari  vult. 


*  On  Tuesday y  Ifovember  17th,  1812,  the  following  opi- 
nion of  the  court  was  delivered  by  Judge  Roane. 

'^  The  court  is  of  opinion,  that  the  appellant,  not  hav- 
ing stated,  in  his  first  bill  of  exceptions,  that  the  usury 
therein  charged,  or  spoken  of.  had  recently  come  to  his 
knowledge,  tber^  was  a  negligence  in  his  failing  to  file 
his  bill  to  establish  the  same,  until  a  period  so  near  to 
the  time  of  trial,  which  ought  to  bar  him  from  alleging 
the  same  as  a  just  ground  of  continuance  :  and  as  to  the 
allegation  of  the  appellant's  counsel,  that  the  appellant 
may  have  been  deceived  and  lulled  into  security  by  the 
order  of  survey  made  in  the  cause,  at  the  instance  of  th6 
appellee;  while  it  is  not  perteiTed  that  this  circumstiknce, 
so  common  to  all  causes  in  which  the  title  or  bounds  of 
land  may  come  in  question,  could  have  had  that  effect, 
it  is  a  conclusive  circumstance,  in  this  case,  in  favour  of 
the  judgment  of  the  superior  court,  that  this  was  not 
stated  as  a  ground  of  continuance  at  the  time  of  tria^ 
H^  appears  by  the  bill  of  exceptions ;  which,  if  it  faady 
the  adverse  party  might  possibly  have  shown  that  he 
hi^  done  away  that  inference,  or  undeceived  the  appel- 
lant in  that  particular* 

*^  As  to  the  second  biU  of  exceptions:  as  the  witness^ 
SooteSy  was  a  mere  trustee  and  agent  for  the  parties,  and 
as  the  verdict  in  the  case  before  us  coald  not  be  osed  by 
3  -  T 
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kim  in  a  subsequent  action  brought  against  him  for  the    Octobsk^ 
same  cause,  the  court  is  of  opinion,  that  .he  was  a  com* 
petent  witness,  and  that,  therefore,  there  was  no  error  in 
perniitting  him  to  give  testimony  in  the  ^use. 

**  With  respect  to  the  general  question,  supposed  by 
the  appellant's  counsel  to  have  arisen  in  this  cause^  touch- 
ing  the  necessity  of  the  trustee  having  the  sanction  of  a 
court  of  equity  to  enable  him  to  sell,  the  court  is  of  opi- 
nion that  it  either  does  not  necessarily  arise  in  this  case^ 
or  that,  under  the  particular  circumstances  thereof,  it 
ought  to  be  adjudged  against  the  appellent  in  a  court  of 
law  ;  and,  upon  the  whole,  that  the  judgment  should  be 
affirmed." 


JPoindexter  against  Wilton  and  others.  j^^cf^ 


IWi. 


IN  this  case  an  action  for  covenant  broken  was  brought  ^n  aedon  im 

,  „  .        ,  -    -.     ,^°   .   behalf  of  aa 

Qigaipst  the  ai^ellant,  in  the  county  court  of  B^ifford^  ai  prentie«» 
•"for  the  Benefit  of  John  Qowing:'  in  the  name  of  WiU  Zwr^fi!?^ 
ham  Wilton^  Jamee  Ayers  and  others,  overseers  of  the  STht'^not'^t© 
poor  of  said  county,  successors  of '  David  Saunders  and  ^  brooihi  ia 

^  the   name   of 

Others*    The  declaraton  charged,  thai,  on  the  15th  day  the  oTeneen 
Qi  May^  1793,   Thomas  Leftwich  and  Charles  Moor  many  batiDfaUoM 
then  acting  in  the  office  of  overseers  of  the  poor  for  the  ^^^ 
•ounty  aforesaid,  by  a,certain  indenture  sealed  with  their 
seals,  &c.,  bound  the  said  John  Cowing  until  he  should 
arrive  at  the  age  of  twenty *one  years ;  ^*  and  the  said 
S^tmuel  Poindexter  covenanted  and  agreed  with  the  said 
Thomas  Leftwich  and  Charles  Moorman^  then  acting  as 
^iwrfeers  of  the  poor,  |o  learn  the  said  John  Gonunng 
the  carpenter's  trade,  and  also  to  learn  him  to  write,  and 
Mad  the  Bible,  and  common  arithmetic,  including  the 

*•  Note.    At  to  the  proper  form  of  aa  iB4eBtare  «r  appreotiMahipi  les 
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OCTQBBI^ 
181). 

Webb, 

executor  of 

Oiboiue, 

MNeU. 


rule  of  three ;  aad,  daring  his  apprenticeship,  to  (indhiiii 
sufficient  diet,  clothingi  lodging,  and  washing;  and^ai 
the  expiration  of  his  apprenticesbip*  to  pay  him  kia  free-* 
dom  dues  according  to  law ;"  and  that  the  said  Samuel 
Poindexter  had  altogether  broken  hb  said  covenant  ia 
every  particular.* 

^  The  defendant  pleaded  that  he  had  not  broken  fatf 
covenant.  A  general  verdict  was  found  for  the  plaia* 
tiffs,  and  damages  were  assessed  to  two  hundred  dollars* 
Judgment  was  entered  accordingly^  and,  on  appeal,  af* 
firmed  by  the  district  court;  whereupon  the  defendaat 
appealed  to  this  court* 


Friday^  March  20i\  1812,  judge  B&ooKB  reported 
the  court's  opinion  to  be,  (without  deciding  any  other 
point  in  the  cause,)  that  the  appellees  could  not  maintain 
this  action.  The  judgments  of  both  the  courts  below 
Were,  therefore,  reversed^  and  judgment  was  entered 
for  the  appellant. 

•  Note  The  iodentare  in  this  ease  appears  to  have  heen  defcctifa.  The 
eoveDant  on  the  part  of  Poindexter  sboold  have  been,  "  lo  and  with  the  «id 
overseers  of  the  poor,"  &c.  «  and  to  and  with  the  ami  John  Oomng/*  M»« 
Bee  Heniiit^o  JuoticOf  p.  STi 


Jy^h%h,   Webb,  executof  of  Osborne^  dgamt  M*Nal. ' 


isia. 

i.lf  ajudg*  UNDER  the  second  section  of  the  act  V^  to  earipowef 
ramraai7°mo^  securites  to  recover  damages  in  a  summary  way,(<i)  tb^ 
^oobewvenh  gppgUj|„|,  ^^^^  ^  motion  in  the  Noitowaif  County  Court 
gl^j^ij^^  against  the  appellee^  for  22,183  pounds  of  inspected  to*' 

oupported  by  (0  ^^^^^i  Code,  Ut  Vl  ch.  14S.  p,  8S1,  «82. 

evid^neo.  the  .  .   .  ,,,.-..  ,      '  »     m,t 

appeltaCe  Court  should  proceed  to  enter  judgment^  that  the  platnpff  take  nothing  by  hU 
wiotion  And  sueh  ju'Igraeiit  would  be  a  h«r  to  another  motion  for  the  same  eaa»e  of  actioa/ 
Bat  if  sach  judament  he  not  entered,  thejudgment  of  reversal  is  too  imperfect  to  he  a  legii 
hir.  ^  See  Maiitz  t.  Mendley,  iMUA  3IS»  i  aad  Darby  v. H&nOsroonandoth&to,  wue^ 
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bacco,  and*  two  dofiars  and  seventy-six  and  an  half  cents.   OcfoBBft* 

1811 

Hbcing  one  half  of  the  amount  of  a  judgment,  rendered  v^^-v^^-> 
in  the  Court  of  the  said  County,  in  favour  of  Archer   ^x^^op'^f 
JoneSj  exa:utor  of  Robert  Jones^  deceased,  against  the      Osborne, 
said  Conrad  Webby  executor  of  Abner  Osborne^  on  a  bond      M'Jicn. 
executed    by    Robert   WatklnSy    with  the  said    Hector  ""~""*'"^ 
jKf^Ntit  and  Abner  Osborne  his  securities,  to  the  said  Ro^ 
ber  yones  ;  which  judgment  the  said  Conrad  Webb  had 
fully  paidi**     Upon  the  hearing  of  this  motion,  the  plain* 
tiff  having  produced  a  copy  of  the  judgment,  and  receipt 
for  the  same,  mentioned  in  the  notice,  and  an  execution 
on  a  judgment  rendered  in  his  favour,  against  Robert 
Watiinsy  which  execution  was  returned   "no  effects f* 
and  having  also  proved  that  the  defendant  and  the  plain- 
tiff^s  testator  were  co^secur  Hies  for  the  %^\d  Wat  kins  in 
the  bond  whereon  the  first-mentioned  judgment  was  ren- 
dered ;    the  defendant  produced  in  evidence,  in  bar  of 
the  said  motion,  "  a  transcript  of  the  record  between  the 
plaintiff  and  defendant  for  the  same  cause  of  action ;'' 
firom  which  it  appeared jthat  a  judgment  before  obtained 
in  tho.  County  Court,  by  the  plaintitf  against  the  defend* 
dant»  had  been  reversed  by  the  Superior  Court,  on  the 
gro^d  that  the  same  had  been  rendered  without  any 
evidence  to  prove  the  securiiyship  of  M^'Neil^  or  the  insol' 
vency  of  the  principal  obligor  ;    but  the  Superior  Court 
in  reversing  that  judgment,  had  failed   to    enter  such 
judgment^  in  lieu  thereof  as  Ihe  County  Court  ought  to 
have  rendered.     It  was  contended  by  the  defendant,  that 
this  judgment  of  reversal  was  a  bar  to  the  plaintiff's  re- 
covery on  the  present  motion :  but  the  Court  gave  judg- 
mem  for  the  plaintiff,  according  to  notice;  to  which 
ofnnion  the  iJefendant  excepted  ;  and  a  bill  of  exceptions 
was  signed,  &c.    This  judgment  was  reversed  by  die 
Saperior-  Court,   upon  a  writ  of  supersedeas^  on   the 
ground' "that  the  judgment,  in  the  bill  of  exceptions  in 
the  record  set  forth,  having  been  given  on  the  merits  of 
tbe  case,  was  a  bar  to  any  future  motion  for  the  same 
CHuse  ;^'  and  it  was  further  considered^  "  that  the  defend* 
Tdin.  A  a 
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OcToBKB*    ant  in  error  take  notice  by  his  motion,"  &c,    Where- 
v,^v^^    upon  he  appealed  to  this  Court. 

Webb, 
executor  of 

Chborne,         Callj  for  the  appellant.     The  first  judgment  in  favour 
M'Ncil.      of  the  plaintifl*  was  reversed^  expressly  on  the  ground  of 
*■""■***"   a  mere  failure  to  produce  eertain  evidence  :  but  judg- 
ment was  not  entered  that  he  take  nothing  by  his  motion. 
/  .The  case  was  therefore  left  open,  and  there  was  nothiDg 

(o)  b  Bac  to  prevent  his  renewing  the  motion^  (a) 

G.  K*  Taylor^  contra.  A  trial  on  the  merits^  and  de^ 
eision  against  the  plaintiff  is  conclusive,  though  on  de- 
fective testimony.  The  necessity  of  suffering  a  non*suit 
in  order  to  bring  a  new  action  is  founded  on  this  princi- 
ple. The  general  rule,  that  **  nenio  (febet  bit  vexari^**  is 
laid  down  in  3  JViis.  o08.  Kitchen  and  others  v.  Campbell; 
and  the  only  exceptions  to  it  are  there  stated. 

CalU  ^^  f'^ply*  The  case  in  Wilson  is  not  apposite  ta 
this.  In  that  case  the  right  in  controversy  had  beea 
tried  and  determine^  in  the  previous  action  :  but  in  this^ 
it  does  not  appear  that  the  Superior  Court  passed  any 
sentence  upon  the  claim  now  exhibited,  which  is  sup- 
ported fully  by  evidence.  I  believe  that  Court  intention'^ 
ally  omitted  to  give  such  a  judgment  as  would  destroy 
the  claim  ;  in  order  that  the  plaintiff  might  be  permitte4 
to  prosecute  again. 

Tr' day ^  March  27th,  Judge  Roane  delivered  the  foVi 
lowing  opinion  of  this  Court. 

**  Although  the  judgment  of  reversaj,  offered  in  bar 
of  'he  motion  now  in  question,  was  for  the  same  matter^ 
and  the  judgment  therein  referred  to  was  reversed  on  the 
merits;  as  appears  from  the  reasons  assigned  therein  g 
yet,  the  Superior  Coqrt  not  having  entered  such  judg* 
ment  on  the  reversal  as  the  County  Court  should  have 
tendered  (which,  in  this  case  ought  to  have  been,  that  the 
plaintiff  should  take  nothing  by  his  motion  j'')  the  Cour^ 
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is  of  opiDibn^  ^poH  authority ^  that  that  judgment  of  re*    Octobie, 
Versal  is  too  imperfect  to  form  a  legal  bar  to  the  motion    v^^v^-^y 
aforesaid.     On  that  ground,  the  judgment  of  the  Su-     N«^n»««^ 
perior  Court  is  reversed  witli  costs,  and  that  of  the  Coun-  -  _25*^^ 
iy  Court  affirmed." 


MA 


Newman  against  Grahani.  Tuetja^, 

SEVERAL  important  points  were  made  in  this  case,  i.  In  ab  m« 
tvhich  was  argued  by  IVilliams^  for  the  appellant,  and  ttgaimt  one 
Wirt^  for  the  appellee  :  but  the  Court  decided  the  cause  iruS*de<3Sl 
on  one  point  only.  uTe  1;^^"^^ 

The  declaration  fbeinc;  iii  debt  on  a  bond  a;;ainst  /?icA«  J^^*  •n^  ^^ 

^  .  not  stale  the 

ard  Newman  only)  charged  '*  that  the  said  defendant,  other  obligor 

icgether  with  one  Catesby  Graham^  on  the   first  day  of  i*  a  fatal  error, 

Juney  in  the  year  of  our  Lord  1801,  at  the  County  afore-  {iJ^liJi  i"^. 

said,  by  his  certain  obligation,  here  to  the  Court  shown,  |l^,^^/"^T?2 

sealed  with  his  seal,  and  dated  the  day  and  year  afore-  ▼eniiot.* 

said,  bound  himself,  together  with  the  said  Catesby  Gra*    ♦Xote.  6e^ 

ham^  to  fay  fc?c.  ;  hevertheless,  neither  the  defendant,  jj^®^^****    ^ 

nor  the  said  Catesby  Graham,  though  often  requested,  <'^oore, 

have  paid,  &c.     And  for  breaches  of  the  condition   of  and  1  Haun* 

the  writing  obligatory  in  the  declaration  mentioned,  the  note*  t^  ^tnd 

plaintiff  showeth  the  following,  to  wit,  that  the  said  Ca-  ^,:^^^y^^l^^ 

tesby  Graham  did  not  prosecute  his    appeal,  from  the  ^j™JJ^i^'* 

Judgment  of  the    District  Court  of  Dumfries ^  render-  trixyTbuval^ 

,1  JnittiT  7o>^ 

ed  against  him  at  the  suit  of  Robert  Graham^  with  effect ;  if  the  bond  be 
but  the  said  judgthent  was  in  all  things  affirmed  ;  and  retord  1^  oy. 
the  said  Catesby  did  not  perform  the  judgment  of  said  ^  ^"^H^J^^ 
Court,  nor  pay  the  amount  of  the  recovery,  and  all  costs  JJ^^^  JJ^^ 
and  damages  adjudged  against  him  in  the  said  Court,  ^**^^^^^^«  J^^^ 
upon  his  being  cast  in  said  appeal ;  but  he  utterly  failed  Tiaied. 
in  paying  and  performing  the  same.'* 
The  defendant  did  not  fray  oyer  of  the  bpnd/  a  copy 
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0cTom,  of  whkh  was,  nevertheless,  annexed  to  the  transcript  of 
the  record  by  the  Clerk^  and  appeared  to  be  an  api^eri 
bond  m  which  the  obligors  bound  themselves  ^'^^//y  and 
severally.  His  plea  filed,  whereon  the  plaintiff  joined 
issue,  was,  ^'  that  the  said  Catesby  did  prosecute  the  said 
appeal  with  effect/'  A  verdict  was  found,  and  jndg* 
ment  rendered  for  the  plaintiff  for  800  dollars,  the  debt 
in  the  declaration  mentioned,  to  be  discharged  by  the 
payment  of  5^Z  dollars  55  cents  damages,  and  costs* 
The  defendant  appealed  to  this  Court* 


Williamsy  for  the  appellant.  The  declaration  in  this 
case  is  bad,  upon  the  authority  of  Leftwich  v«  Berkeley^ 
1  H.  i^  M>  62.  It  shoultf  have  contained  an  averment 
that  Catesby  Graham  was  dead ;  the  bond,  described  in 
the  declaration^  being  ^^in/.  The  bond  which  appears  to 
ht  joint  and  several^  is  no  part  of  the  record  ;  not  having 
been  made  so  by  oyer. 

Wirty  contra.  Combining  the  assignment  of  breaches 
with  the  dody  of  the  declaration,  they  show,  that  the  ac- 
tion was  on  an  appeal  hond^  which,  in  its  nature,  \s  joint 
and  several*  The  case  of  Leftjvich  v.  Berieley^  only 
shows  that  an  action  on  such  a  bond  must  be  bi^ugfat 
against  all  jointly ^  or  one  singly.  The  action  here  was 
against  one  singly.  The  declaration  does  not  desci4be 
the  bond,  in  general  terms,  as  the  obligation  of  both^  but 
as  the  bond  of  Richard  Newman* 


WilHafns^  in  reply.  I  shall  not  stop  to  inquire  whether 
the  assignment  of  breaches  is  necessarily  part  of  the  d«>' 
claration.  Admitting  it  to  be  so ;  there  is  no  law  de* 
daring  that  an  appeal  bond  is  to  be  joint  and  several. 
No  particular  form  is  prescribed  by  law  for  such  bondb^ 
or  for  forthcoming  bonds.  In  this  case,  It  is  describcH 
as  SL  joint  bond.  The  declaration  says,  that  he  bouwl' 
himself,  together  with  Catesby  Graham.  This  is  charj|* 
ipg  it  as  the  bond  of  both.  '    "    ^ 
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Tuesday^  March  17th,  Judge  Roawb  pronounced  tHe   Q^tobss^ 
followtng  opinion  of  thia  Court. 

Tlie  declaration  in  this  case  having  stated^  that  one  Ca* 
ieshf  Graham  W9a  jointly  bound  with  the  appellant  in  the 
bond  on  which  this  suit  is  founded  ;  and  the  said  CaSeS' 
by  Graham  dot  being  shown  to  be  dead,  the  Court  (upon 
the  authority  of  the  case  of  Leftwich  v.  Berkeley)  is  of 
opinion,  that  it  was  not  competent  to  the  appellee  ta 
maintain  his  action  separately  against  the  appellant :  oi^ 
this  ground,  {without  deciding  on  any  other^  the  Court 
is  of  opinion  to  reverse  the  judgment  of  the  Superior 
Court  with  costs,  and  enter  judgment  for  the  appellant. 


Garland  against  Davidson. 

IN  an  action  of  debt  against  William  Walker  and  Clifion 
ttarland^  merchants,  and  partners,  the  declaration  de- 
tcribed  the  bond  as  executed  by  Walker ^  for  himself  and 
Garland.  The  plea  of  ^^  payment^^  was  put  in  by  G(^'' 
land  alone  as  surviving  partner.  Verdict  and  judgment 
for  the  plaintiff;  to  which  a  writ  of  supersedeas-  was 
mirarded  by  a  judge  of  this  court.  ^ 

Wirt^  for  the  plaintiff  in  error.  This  isf  almost  the 
case  of  Shelton  v.  Pollock  &Co.  1  B.  and  M.  423.  There 
U  no  averment  in  the  declaration  that  Walker  hMariand 
bound  themselves  to  pay  the  money.  An  undertaking 
by  inference  or. implication  is  not  sufficient:  there  must 

(D*  See  the 

oate  of  Salt 

IF.  Dmuterville  amd  onelAtfr,  4  T.  R.  SlSi  from  whieh  it  «ppetrt  that  the  proper  node  of 

d«elutfis  m  neh  «  caie  ii»  to  ttite  that  the  bond  wai  made  **  by  the  defendantM,  sealed  wiUk 

ilis  teal^  one  of  them  (br  and  on  behalf  of  himself  and  the  other,  and  by  the  oMhMty  of 

*  it  appea«from  Aat  easei  that  a  pwNil  anthority  from  one  partner  to  anodier  to  eze« 
•ate  a  hood  for  the  partnership  is  good»  if  it  be  ezeonted  m  U9  pre$ence.  Otherwise,  H 
wonid  be  neeesiary  to  prove  sooh  authority  by  a  power  «C  SItMBey  under  $901,  See  7  T* 
M.  m,SiO^  citing  MTiUp  ▼.  Buih(£  Tia^Unu 


March  I3tli# 
1818. 

A  deehffatioil 
in  debt  against 
two  partneri 
io  trade, 
charging  that 
orie  of  them 
exeeuted  the 
bofidfar  him^ 
%elf  and  ano^ 
fA^,  (without 
•ny  other 
atermevt,;  •• 
too  defeetive 
to  Bo^port  « 
judgment  k* 
gainst  sueh 
otherpartner, 
though  he 
pleaded  pay* 
mentf  and  « 
▼erdiet  wai 
found  againK 
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OcTOBBs,    be  a  positive  averment,  fa)    One  partner  cannot  blnci 
^^^^  ^    another  by  his  dced.(^) 

Cftrlaod 

▼. 

D«TidMn.  WfJiams^  centra.  This  is  not  like  the  case  of  SheUon 
fa)  J'^^doc  ^*  Pollock  £sr*  Co.y  in  which  no  plea  was  filed,  but  judg- 
trna  pic!-  ^^^^  ^^,  entered  in  the  clerk*s  oflSce.  The  plea  of 
StyU9  9i.  ^' paymeut^^  admits  the  execution  of  the  bond.  The 
(b  XtfxJl^^ourt,  therefore,  will  not  inquire  whether  Garland  sealed 
WcflJki!p.w^t  or  not.  The  plea  admits  that  Walker  was  authorized 
^dbJw^rr!  ^^  »«al  ''  for  him.     In  7  T.  R.  207,  the  plea  was  nonest 

mrdv.  BvMCf^ 
1  Dallui,  119. 

Wirt^  in  reply.      The  delaration   itself   does  lay  a 

cause   of  action.     On  the  face  of  the  declarationi  one 

partner  is  said  to  have  given  bond  for  the  other;  which 

he  could  not  do,  so  as  to  bind  him* 

*  Wednesday f  March  18th|  Judge  RoAne  delivered  thc^ 
court's  opinion. 

•*  The  court  (not  deciding  any  other  question  occur- 
ring in  this  case)  is  of  opinion  that  the  declaration  is  de« 
fective  in  thisj  that  it  is  not  expressly- averred  therein 
that  the  appellant.  Cuff  on  Garland^  or  the  firm  of  Walker 
Cs?  Garland^  promised  to  pay  the  debt  in  the  declaration 
mentioned)  but  thzt  Wi /Ham  Walker  only  so  promised* 
«     4  The  judgmenyi,  therefore,  to  be  reversed)  and  entered 

for  the  appellant."     ^ 
9 
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Medley  asatnst  Medley,  Wednesday 

isn. 
FROM  the  declaration  in  ejectment  in  this  case,  it  An  apyal 
appeared  that  Elzabeth  Medley^  the  appellee,  who  was  mentinijecu 
the  lessor  of  the  plaintiff,  claimed  as  tenant  f  r  life.  While  X?e*^b^'  32 
the  appeal  was  pending  in  this  Court  she  died;  and  Bott8^  ^^^^  ^  ^{j* 
for  the  appellant,  contended  that,  as  her  title  to  the  land  p»«intiflr;  not- 

'  wUhaianding 

expired  at  her  death,  the  appeal  ought  to  abate*  lueh     lessor 

The  Court,  after  taking  time  to  consider  the  point,  de-  land  for  Ufo 
tided  that  the  appeal  had  not  abated,  and  that  the  causfe  ^  ^' 
might  be  called  for  trial;  saving  to  the  appellant  the  TlJutima^^ 
Tiberty  to  move  for  security  for  costs  i  as  to  the  propriety  j^^^"^^  ••^ 
of  which,  no  opinion  was  then  given.*  Grey,  L^^ 

*  *  *  1056  i  Xinne^ 

•  ▼.     Beverley^ 

1  ff.  and  M 

*  Note,    In  Uiii  eaie  no  motion  for  seoiirity  for  costs  was  made;  and  the'  531; and Mo^- 

^dgment  was  afterwards  affirmed  wiihout  it    See  Cirter  ?.  Wathitt^ton  **'*%^J|^^' 
gnd  otJterti  ^  ff  9nd  M  31.  and  Pur^it  v   ffiU^  Ibid.  6Uj  from  uhieh  JJJ     "^^^ 
fcases  it  appears  that  seeority  for  eosts,  if  r^guired^  molt  be  given;  but  it 
ft  not  error  to  proceed  without  it,  if  not  required. 


»*« 


Shelton  against  Cocke,  Crawford,  &  Co.  Monday, 

ISIS. 
AT  the  trial  of  an  action  of  assumpsit y  upon  an  in*  i.  a  pomt 
simul  computassentj  by  Cociey  Crawford^  &f  Co.  against  ^rtyT©miett* 
Lanier,  Sieltorip  and  Cocke^  merchants  and  partners  ;  the  fo innrociUie 
plea  being  the  general  issue;  the  defendants,  by  their  j^T*  "Jw**^ 
coanseli  moved  theCourt  to  instruct  the  jury,  that  "  af-  a   mere    oA- 

tract     ques- 

lion,  coQoem* 

h%  which  the  Coart  was  not  boand  to  fgne  an  opinion,  if  it  appear  from  the  pleadings  that 

■Qch  point  might  hare  applied  to  the  case  before  the  jury,  aad  the  contrary  be  liot  stated* 

C3*  See  Pickett  ▼.  J^torrit,  i,  Bat/t,  iaS.  2751. 

S.  Althoii|h  the  acknowledgment  of  a  debt  by  one  or  morq  of  the  partners  of  •  mercantile 
firm,  after  the  <Iissolation  thereof,  is  eorapeleut  to  do  away  the  bar  of  the  .ict  of  Limita^ 
iieiit,  in  an  action  brouglu  against  the  6rm ;  the  ex*9tence  of  the  debt  being  first  proted  by 
•tker  testimony-  or  admitted  by  the  pleadings;  yet  such  aelcnowledgmeat  It  not  prope* 
f  TMeoee  of  the  exi^ten^  of  the  deb^  lo  m  to  charge  the  other  parUien. 
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OcTOBBs,   tcr  the  dissolution  of  a  mercantile  firm,  and  ttardi^olo* 
v^»v^-^    tion  properly  published,  the  acknowledgment  by  a  part* 
SkeitoB     „g^^  ^y  partners,  of  a  debt  due  from  the  firm  prior  to  the 
*fo^*'»PSr*  dissolution,  (the  person  to  whom  such  acknowledgment 
%  ' '  is  made  knowing  of  such  dissolution,)  is  not  such  eviiem^ 

of  the  existence  of  a  debt,  as  will  charge  a  partner,  not 
present  at  such  acknowledgment,  nor  consenting  there- 
to, in  an  action  against  the  firm  ;^  which  instruction  the 
Court  refused  to  give,  **  being  of  opinion  that  such  ac* 
knowledgment  was  evidence  in  such  action;*^  to  which 
opinion  a  bill  of  exceptions  was  filed.  Verdict  and 
judgment  for  the  plaintiffs  for  282/.  17s.  7d.  damages  and 
costs :,  to  which  judgment  a  writ  of  supersedeas  was 
jiwarded  by  a  judge  of  this  Court*  ' 

Wickham^  for  the  plaintiff  in  error*     I  understand  it 
settled,  that  the  acknowledgment  of  a  person,  formerly 
a  partner  with  anpther,  will  not  bind  that  other  person, 
being  no  longer  a  partner ;    if  it  relate  to  the  existence 
10  «  i>tttr  of  the   debt.      The   case  of  Whitcomb   v.    fVhitihg,{di 
*  which  is  the  leading  authority  on  this  subject,  goes  only 

to  prove,  that  where  a  debt  is  frst  established  by  other 
testimony^  such  acknowledgment  will  prevent  the  opera* 
tion  of  the  Act  of  limitations*     And  a  similar  point  is 
p)  8  if.  JSl  decided  in  Jackson  v.  FairAani^(^b)     But  in  Abel  and 
(jc)   3    E^p,  another  v.  Sutton^ic)  it  was  ruled  by  Lord  Kbmtoii  that, 
ma9€»,  108,     g^£j^j.  ^^  dissolution  of  the  partnership,  one  of  the  per* 
sons  who  composed  the  firm  cannot  put  the  partnership 
name  on  any  negotiable  security ;   even  though  such  ex» 
isted  prior  to  the  dissolution,  or  was  for  the  purpose  of 
liquidating  the  partnership  debts ;    and  notwithstanding 
such  partner  may  have  had  an  authority  given  him  to  set- 
tle the  partnership  aifairs.     The  case  of  Bland  v.  HasseU 

<tD   «  Tent,  rigid)  is,  also,  in  opposition  to  that  of  Whitcomb  v.  Whit* 
isi«  . 

tng. 

Stow^s&f^^  .In  Ev€nsv.  Beattie^(a)  it  was  ruled  by  Lord  Ellenbo- 
ROUGH,  that,  on  a  guarantee  to  pay  for  goods  sold  and  de- 
livered to  a  third  person,  what  such  third  persor^as  sau^ 
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yeftpectiDg  the  goods  sold   to  hiiti,  is  not  evidence  to    Octoibs* 
charge  the  person  giving  the  guarantee ;  but  the  delivery  v^p^v^ 
of  them  must  be  proved;  because  "there  might  be  col'      *ketton 
kision   between  such  third  person  and  the   plaintiffs '   Coeke,  Cr«w 
The  same  reason  strongly  applies  in  this  case.     So,  in  ■ 

Helyear  v.  HQvirkfy(a)   where  a  principal  employed  an  ^^A  ^^ 
agent,  or  servant,  to  sell  for  him,  what  such  agent  said 
as  a  warranty  or  representation,  at  the  time  of  the  ialct 
respecting  the  thing  sold,  was  determined  to  be  evidence 
against  the  principal  i  but  not  what  he  had  said  at  another 
time;   and  Peto  v.  Hague{b    is  to  the  same  effect*     In  W  ^^  *** 
Cray  v.  Palmer  &?  Hodgaon^ic)  the  admission  of  one  of  (f )    >  ^Al 
the  defendants,  that  he  signed  a  note,  (though  such  ad'^ 
mission  was  made  by  his  plea,)  was  held  not  to  bind  the 
co-defendants.     A  confession  of  judgment  by  one  would 
not  bind  the  others.     A  fortiori^  then^  a  confession  in 
fays  will  not«      If  one  partner  cantiot,  after  the  dissolu* 
tton  of  the  partnership,  bind  the  others  by  his  act,  he 
cadnot    bind  him  by  his  evidence^  so  as  to  establish  the 
.  txisXence  of  a  debt,  which  is  denied* 

Wirt^  contra.  The  acknov>kdgment  of  a  partner,  after 
dissolution  of  the  partnership,  that  a  debt  was  contracted 
b)'  the  firm  prior  to  its  dissolution,  will  bind  the  other 
partners ;  because  his  acknowledgment  binds  himself  at 
the  same  time ;  and  therefore  his  own  interest  would 
prevent  his  making  such  an  acknowledgment  if  it  were 
not  true.  The  cases  cited  by  Mr  Wtckham  do  not  ap- 
ply. Copper^  the  acknowledging  person  in  5  Esp.  26, 
had  no  joint  interest  with  the  rest,  and  did  not  bind  his 
own  interest.  The  same  observation  applies  to  Helyear  v. 
Hawke^  ibid,  72.,  and  Peto  v,  Hague ^  ibtdy  134.  The  caso 
in  I  Esp.  Cases ^  135.  is  not  a  case  oi partnerships  but  of  a 
9ham  plea  by  a  co-defendant,  by  which  pica  the  others 
were  not  bound,  as  they  had  pleaded  severally.  Abel  and 
another  V*  Sutton^  3  Esp.  108,  contains  a  principle  which 
we  cheerfully  admit ;  but  it  is  the  case  of  the  creation  of  a 
new  debt  by  the  partner,  not  of  the  acknowledgment  of 
Vol..  m.  B  b  n        \ 
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QcTOBEB,  ^  pre-existing  debt.  I  grant,  that  after  dissolution,  now 
of  the  partners  can  create  a  new  debt  against  the  firm* 
If  they  could  it  would  abrogate  the  dissolution.  JBiand 
V.  Haselrig  has,  unquestionably  been  overruled  by  WktU* 
comi  V*  Whiting'^  and  subsequent  authorities* 

Notwithstanding  the  dissolution  of  a  partnerships 
there  remains  a  privity  among  the  partners  as  to  certain 
purposes.  It  is  not  total,  retrospectively^  as  well  as  pro- 
spectively. They  are  still  considered  existing  partners  as  to 
past  transactions,  to  recover  and  pay  existing  debts,  &c.  \ 
though  not  to  create  new  ones*  In  IVhitcomb  v.  Whitings 
th^  acknowledgment  of  the  partner  as  eflPectually  bound 
ike  partnership  by  reviving  a  debt,  which  by  the  i^ct  of 
limit:itions  was  defunct,  as  it  could  have  been  done  1^ 
proving  the  existence  of  the  debt  in  the  first  insttmce* 
In  Jackson  v.  Fairbanks  2  H.  BL  340.  the  partnership 
had  been  dissolved  by  an  act  of  bankruptcy  of  one  of 

(a)  fFauorft  the  partners  -Ja)  vet  an  admission  by  the  ass^jp-nees  of 

/jOto  of  Pnrt'  ,  .  . 

yi^«Aip»i88^  the  bankrupt  was  received  as  sufficient  evidence  to  bind 
the  other  partner,  by  taking  the  case  out  pi  the  act  of 
(6)    Peake'9  limitations.     In  Grant  v.  Jackson^^b)  the  acknowledge 
S03.  '         '  ment  of  a  partner,  made  after  he  had  become  a  baokrupti 
(of  course,  after  the  partnership  had  been  dissolved,)  but 
before  he  had  obtained  his  certificate,  was  I'eceived  as 
evedince  against  the  other  partners,  in  consideration  of 
the  interest  remaining  in  him,  small  as  it  was.     It  fol- 
lows then,  afortioriy  that,  where  all  are  able  to  pay,  one 
{e)  Lex  Mer-  who  binds  himself  at  the  same  time,  may  bind  the  rc8t.{c) 
ua^p!^  Brockehbrough  v.  Hack'ey,{d)  in  this  CoUrt  is  also  a  strong 
(d  September  case.      It  IS  true,  that  there  the  only  plea  was  the  act 

Tenn,     1806,      -  ,.     .       .  .  ,  ,  ..'L'^ 

Order  Book,  Oi  limitations ;    but  that  makes  no  dinerence  ;   because 
*    '^      '  the  only  evidence  was  the  written  acknowledgment,  9t 
the  foot  of  the  account,  by  one  of  the  partners,  long  aC^ 
ter  the  dissolution  of  the  partnership. 

Wickham^  in  reply.  The  position,  that  participatiom 
of  interest  is  sufficient  to  enable  one  to  bind  himself  aod 
cithers,  goes  too  fiu: :  it  would  prove  that  a  man  mighty 
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in  all  cftseSf  bind  other  persons,  by  confetting  a  judgment   OcT<^Bva, 
against  himself  and  them ;  or  that  he  could  bind  them  >^^r^>/^^^^ 
by  fab  note  or  bond,  without  their  signatures*     What      Skeitoa 
cannot  be  done,  directly,  by  giving  a  note  or  bond,  or  Cocke/craV- 
bond,  or  confessing  a  judgment,  cannot  be  done,  indi-  ^ 

rectly,  by  acknowledging  the  existence  of  a  debt*     Sup- 
pose  the  debt  was  due  from  himself  in  his  individual  ca* 
pacity,  would  he  not  be  interested  to  fix  it  on  tht  partner* 
•hip  instead  of  himself  alone  i    The  argument  that  his 
acknowledgment  is  only  evidence  of  a  pre- existing  debt^ 
begs  the  question  ;  for  the  question  is,  whether  the  debt 
existed  or  not  ?      It  does  not  follow,  because  such  aH 
acknowledgment   is    sufficient  to   take   a  case   out  of 
the  act  of  limitations,  that  it  ought  to  be  sufficient  to 
prove  the  exisoence  of  the  debt  in  the  absence  of  other 
testimony*     The  power  to  create  a  debt  is  very  different 
from  that  of  reviving  a  debt ;  for  the  act  of  limitations 
is  governed  by  an  equity  ^  and  after  legal  proof  that  tiae 
debt  originally  existed,  any  acknowledgment,  however 
alight,  is  sufficient  to  prevent  its  recovery  from  being 
barred  by  the  act  (a)    The  case  of  J<ichon  v.  Fearianki  (a)  4    Sac. 
B.  BU  540,  is  dearly  in  my  favour.     It  proves  that  Mr,  it^'^jZ^\ 
Witt^$  rule  is  not  the  true  one.    There  is  no  privity  be*  •^W^«»^- 
tWeen  the  mssigneee  of  a  bankrapt,  and  the  persons  who 
%rer^  his  partners  in  trade  before  kis  act  of  bankruptcy* 
They  had  no  interest  in  the  action  against  those  partners, 
«nd  might  have  been  sworn  as  witnesses.     T^ey  could 
«nt,  by  their   acknowledgement,    create  a  debt,  evan 
gainst  the  t>ankrupt  himself;  much  less  agakmt  his  paro- 
'ners.      It  follows,  then,  tuat  Mf ir  acknowMgm^nt  was 
admitted  only  to  revive  a  debt  barred  by  the  act  of  limi- 
tations.    The  case,  therefore,  plainly  shows  the  dis^aoo- 
tion  between  such  recognition  of  a  preexisting  debt  » 
win  establish  it  without  other  proof,  and   such  as  will 
be  sufficient  to  take  it  out  of  the  act. 

JLex  Mercatoria  Aiftcricana  is  a  book  of  no  authority  m 
•ftli*  Court.     The  case  of  Grant  v.  Jackson.ib')  is  very   (5)  Peahe'9 
vaguely  reported  i  for  it  does  not  appear  to  what  pome 
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OcToBBRf    the  evidence  was  introduced ;  and  the  authority  of  Lord 

^^>»y-^^   Kenton  in  that  case  is  opposed  to  his  own  authority  in 

Sheiton       Abely.  Sutton^  3  Esp.  Caa.  108.      In  Thwaites  v.  Skh" 

Coeke,  Craw-  ardsotiJa    his  lordship  even'doubted  whether  the  admit* 

fonilcCo.  ' 
sion  of  an  existing  partner  could  bind  the  other.* 

i^)  ^i***^*       The  principle  decided  in  Brockenbrough  v.  Hockley^  is 

reported  in  Mr*  CaWs  MS.  is  very  different  from  what 

might  be  inferred  from  the  record.     Judge  Lyons,  in 

delivering  the  opinion  of  the  Court,  said,  ^  the  evidence 

of  a  declaration  made  by  the  partner,  was  admissible  to 

take  the  case  out  of  the  act  of  limitations,  because  the 

plea  had  admitted  the  original  existence  of  the  debt^^  The 

conclusion  drawn  by  Mr    Call  is,  that  ^  the  plea  of  thi 

met  of  limitations  is  an  admission^  that  a  proper  assumpsit 

i»as  once  made  '^     That  case,  therefore,  so  far  as  it  m  aa 

authority,  is  directly  in  my  favour.     And  so  is  the  case 

of  Hackley^  survivor^  &c.  v.  Patrick  and  Hastily  3  fghth 

son^s  New-  Tor  A  fieparts^  p.  53^. 

Saturday^  March  28th,  Judge  Roanb  pronounced  the 
following  opinion  of  this  Court. 

^  It  appearing  that  the  question  propounded  to  die 
Court  below,  for  its  opinion  and  instruction,  was  a  mere 
abstract  question,!  on  which  the  said  Court  was  not 
bound  to  give  an  opinion  ;  and  it  not  appearing  that  the 
instruction  actually  given  by  the  said  Court  produced^  <ff 
could  have  produced,  any  injury  to  the  appellant ;  this 
Court,  without  considering  the  rectitude  of  that  instruc* 
tion,  (for  the  reason  afores^d,)  affirms  the  judgment  of 
the  Superior  Court* 


*  Note.  In  UiateMe,Lord  RBNTOMMidhetlioaglitithtttlioiig^ini 
vheie  an  Mtion  ii  brought  againtt  several  partner**  the  adniiiaion  of  anj  oae 
might  be  given  in  evidenee  to  prove  aU  liable  i  jet>  when  aiie  only  waa  wamA, 
the  adniiMipn  of  th?  other  eoold  not  be  given  in  evideofe  to  charge  him. 

t  Note,  ^ee  JBwter'$  Kxecuur  v.  Wailat^,  Mi,l*  M  S^.  pL  4.  BmfL 
the  intiruotion  requested  b  tkiM  caae»  did  not  uppenr  to  have  been  ttpo«  ft 
mere  abttmet  question ,  for  the  Conit  below  refused  to  give  the  instivetiQBy 
not  on  the  ground  that  the  question  propounded  was  merely  abstrael^  or  4||i 
not  apply  to  the  e«se«  but  **  because  tliat  Court  WM  of  iT^V|g|  thstsiilb  fV* 
Inowledgment  wm  nkkiicc  hi  lueh  setioiit** 
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Ifednesdatf^  Apr  I  8th.  for  reasons  appearing  to  the  Ootobbb» 
Court,  it  was  ordered  that  the  judgment  entered  in  this  v^r^^^^^ 
cause  on  the  28th  day  of  March  last,  be  set  aside*  shekco 

'  V. 

Co«ke,  Crtw^ 

Tuesday^  Ftbruary  16th,  1813,  Judge  Roans  deliver-  ___^ 
ed  the  following  opinion  of  the  Court. 

^^  The  Court  is  of  opinion  that,  although  the  acknowledge  , 

ment  of  a  debt  by  onq  or  more  of  the  partners  of  a  mercan- 
tile firm,  after  the  dissolution  thereof,  is  competent  to  do 
away  the  bar  of  the  act  of  limitations,  in  an  action  brought 
against  the  firm ;  the  ex  stence  of  the  debt  being  first 
proved  by  other  testimony,  or  admitted  by  the  pleadings ; 
yet  that  such  acknowledgment  |s  not  proper  evidence  of 
the  existence  of  the  debt,  so  as  to  charge  the  other  part- 
ners; and  that  the  said  judgment  is  erroneous.  It  is 
therefore  reversed  with  costs  :  and  it  is  ordered  that  the 
jurj'^8  verdict  bf  set  aside,  and  the  cause  remanded  to 
the  Superior  Court  for  a  new  trial  to  be  had  therein  ;  on 
which  trial,  if  requested,  an  instruction  shall  be  givcQ 
MBforming  to  the  principle  above  declared*" 
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^^h^^.  Cavendish  against  Fleming. 

1818.      * 

eu!;r1.°not\'^  FRANCIS  MARA,  of  Greenbrier  County,  who  died 
with  Se^btt  ^°  ^®  y^^^  1791,  bequeathed  his  property  to  be  equally 
duetothees*  divided  between  his  widow  Hannah^  and  his  daughter 
tf^tor,  At  the  Margaret;  appointing  the  widow  executrix,  and  William 
they  became  H*  CoverKTish  executor.  Thomas  Fleming  intermarried 
mt'^the  time  ^^^  ^^  widow,  and  claiming  also  as  guardian  of  the 
^T^^^'d  daughter,  filed  a  bill  in  the  Superior  Court  of  Chancery, 
I!l3r  d*b**^*  fi>r  the  Staunton  District,  against  Cavendishy  for  an  account 
mre  lou  bj  his  and  distribution ;  alleging  that  his  wife,  the  executrix, 
improper  eon-  had  never  acted,  and  that  the  executor  was  responsible 

for  the  whole  estate, 
eutoi^"  aof*'      Cavendish  answered,  in  part,  denying  such  sole  respon- 
^nt,rer^er-  gibility  ;  but  declaring  his  willingness  to  render  a  fair 
prima   facie  account ;  Stating  too,  that  he  was  not  informed  of  the 
the  turns  re-  plaintiff's  authority  to  receive  the  daughter's  part,  until 

beivedbjhim   ^^^- 
for  the  estate  l«OJ. 

of  histwtior^  The  plaintiff  replied  generally,  and  an  account  was  di- 
rSciVedT***"  ""^^^d.     The  Commissioner  made  a  report,  to  which  the 

defendant  filed  a  sundry  exceptions,     in  the   account 
S«  Ad  exe* 
eotor,  exeept  stated  by  the  Commissioner,  the  defendant  was  charged 

by  his  nc^u.  with  all  the  debts  due  on  the  testator's  books,  and  with 

proper^  con-  ^^  wholc  amount  of  the  sales  of*  a  store  of  goods,  and 

•Me^'tiSlIf^  all  the  other  property,  as  becoming  due  on  the  Ist  of  Oc- 

terest  onW,  on 

bis  Cbtuai  re* 

eeipu  (  and,  ^ner&llj,  where  interest  is  charged,  the  rale  established  in  the  ease  of  Oron- 

berry  ▼.  Ormiberry,  1  IVath  S49.,  ou^t  to  be  observed. 

4  An  exeentor  is  not  chargeable  with  interest  on  a  legacy  pnj able  to  an  htfant^  before  a 
guardian  has  been  appointedt  and  he  has  recevicd  notice  of  such  appointment 

5.  Under  what  cironmstances  an  executor  is  not  to  be  charged  with  the  loss  of  a  debt,  con- 
tracted with  him  on  behalf  of  the  estate  of  his  testator^  or  for  a  loss  incurred  bf  his  enirust- 
iug  an  agent  with  bonds  for  collection. 

6.  An  exeentor  may  reasonably  be  allowed  a  commission  of  teit  per  eentam  on  moneys  re- 
ceived oy  him,  where  the  deb|s  were  vetj  small  and  numerous,  and  the  debtors  presumed  to 
have  been  much  dispersed. 

03*  See  Fitzgerald^  Exeattor  rf'  Jenee,  t.  Jouee,  I  Mwnf.  p»  150.»  and  Tripletrt  Exe- 
cntWM  f«  Jameson^  2  Mur^,  242- 


Digitized  by  VjjOOQIC 


In  ike  deiJk  Year  of  Ike  CommMweallk  19# 

fobeTj  1792  ;  *•  at  which  time  it  was  presumed  tl^  money  0«tobi«^ 
arising  from  the  sale  of  the  estate  was  all  due;^  and 
from  that  day  interest  was  charged  on  the  total  sum ;  all 
subsequent  payments  by  the  executor  were  applied  in  the 
first  place  to  the  discharge  of  interest ;  and  interest  was 
continued  on  whatever  surplus  of  principal  was  left. 

One  Hutcheson  was  indebted  to  the  testator  in  9/*  Os.  4d» 
He  purchased  from  the  executor,  articles  to  the  amount 
of  7/'  9^.  id*:  he  also  received  from  the  executor,  two 
bonds  for  property  sold,  amounting  to  46/.  1^.  4ld,  for 
collection,  and  executed  a  mortgage  for  the  whole 
Amount ;  but  it  turned  out,  that  there  was  a  prior  mortgage 
and  the  debt  was  lost  by  insolvency.  The  Commission* 
cr,  although  he  had  charged  the  defendant  with  all  the 
debts,  refused  to  credit  these  sums. 

He  likewise  refused  to  credit  14/.  6^.  9 J.,  the  amount 
of  three  small  purchases  by  Edward  M^Kinstry^  Isaac 
Reamy^  and  Abraham  Thompson.  The  first  was  (as  the 
exception  states)  to  have  given  bond  the  next  day  after 
the  sale,  but  absconded  that  night  i  the  other  two  entered 
ID  the  western  army  before  any  suit  could  be  instituted. 

The  defendant  claimed  credit  for  certain  book  debts 
included  in  the  charges  made  against  him  :  but  the  Com- 
missioner being  of  opinion,  that  those  debu  had,  in  all 
probability^  been  coUected,  refused  the  allowance. 

He  would  not  allow  the  defendant  4/.  13^.  d</.,  jfbr  the 
amount  of  a  note  of. one  James  Soyer^  which  the  de- 
fend  ant  thought  could  not  be  made,  and  therefore  did  not 
sue. 

He  allowed  only  fve  per  cent,  commission  for  the 
trouble  of  collection,  and  responsibility  for  all  the  claims 
and  debts ;  notwithstanding  they  were  numerous  and 
ftmall,  and  the  debtors  probably  much  dispersed  at  the 
time  of  collection. 

On  all  these  points>  except  the  mode  of  charging  in- 
terest, the  defendant  excepted  formally.  And,  at  the 
hearing  he  tendered  an  additional  exception ;  viz.  *^  that 
the  account  was  not  taken|Or  the  interest  charged  agree* 
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OcTOBBE*  ably  to  the  rules  lakl  down  by  the  Coart  of  Appeals  id 
the  case  of  Cranberry  v.  Cranberry y  ^st  Washington.^ 
This  exception  was  not  received  by  the  Court,  because* 
**  1st.  It  had  not  been  offered  in  due  time,  agreeably  to 
the  rules  of  Court ;"  and,  lid.  *^  Because  the  Court  con* 
sidered  this  a  case  in  which  all  the  moneys  belonging  to 
the  estate  were  either  in  the  hands  of  the  executor  before 
interest  was  charged  against  him«  or  oi  debtors  who  were 
properly  chargeable  with  interest.** 

T^e  Chancellor  sustained  the  exception  as  >o  the  9/.  Of* 
4d.,  part  of  Hutcheeon^s  mortgage  ;  allowed  ten  per  cent« 
commission ;  apd,  overruling  all  the  other  exceptional 
decreed  the  balance  to  be  paid  to  the  plaintiiF,  including 
the  infunt^s  part .  without  annexing  a  condition,  that  a 
bond  should  be  given  for  refunding  in  the  event  of  debts 
arising  to  charge  the  estate* 
From  this  decree  the  defendant  appealed. 

Mn  Botts^  who  was  counsel  for  the  appellant,  being 
dead,  fVilliams^  on  his  behalf,  submitted  the  following 
points: 

Isu  That  if  the  defendant  is  taken  to  have  admitted 
the  authority  of  the  plaintiiF  to  receive  the  infant's  part^ 
the  chancellor,  who  was  ex  ojicio  her  guardian,  ought 
not  to  have  haaarded  the  sacrifice  of  her  fortune  upon 
the  uncertainty  of  the  plaintiflf^s  authorityi  at  to  which 
such  admission  could  not  bind  her. 

2d.  That  the  admission  of  the  defendant,  that  he  had 
been  informed  of  the  plaintiff's  right  to  receive  the  in-* 
fant's  part,  was  no  admission  of  the  correctness  of  that 
information* 

3d.  That  the  ward  ought  to  have  sued  by  her  guardian# 
in  order  that  the  suit  might  survive  to  her  if  she  attained 
her  age,  or  in  case  of  the  guaidian's  death  before  it 
ended« 

4th.  That  there  was  error  in  subjecting  the  executor 
to  the  loss  of  the  book-debts,  without  any  proof  that  a 
witness  existed  to  support  a  suit  for  any  one  af  theau 
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,SA,  That  the  other  exceptions  shoulid  have  been  SUS' 
tnoed  by  the  chancellor. 

And  6th.  That  there  was  error  in  distributing  the  es-  CayendUh 
tate  without  directing,  as  a  condition,  that  a  bond  for  re*  Fleming, 
fttnding  should  be  executed.  " 


No  counsel  appeared  for  the  appellee. 

Thursdatfy  March  10th,  1814,  the  president  delivered 
the  opinion  of  die  Court. 

^  The  court  is  of  opinion  that  the  decree  is  erroneous 
in  charging  the  executor  with  the  debts,  either  old  or 
new,  due  to  the  estate,  at  the  time  when  they  became 
due;  except  in  those  cases  where  the  debts  were  lost  by 
his  negligence  or  improper  conduct.     They  should  have 
been  charged  to  him  at  the  time  when  actudily  received;  ' 
of  which  his  account,  rendered  on  oath,  would  be  prima 
facie  evidence.    The  decree  is  also  erroneous  in  charging 
the  executor  with  interest  from  the  time  the  debts  be- 
came due,  without  any  proof  of  their  having  been  then 
received. (a)    An  executor,  except  as  to  debts  lost  hy  his  (j^DUUardi. 
negligence,  or  improper  conduct,  is  chargeable  with  in-  Mimf,  iss. 
terest  only  on  his  actual  n  ceipts ;  and,  even  as  to  the 
receipts,  the  Court  sees  nothing  in  this  case  to  justify  a 
more   rigid   rule   than  that  established  in  the   case  of 
Cranberry  v.  Cranberry y   in  1st  Wiishington.     The  de- 
cree is  also  erroneous  in  not  having  distinguished  that 
portion  of  the  money  viihich  was  to  be  paid  to  the  appeU 
ke  in  right  of  his  wife,  and  that  which  was  to  be  paid 
to  him  as  guardian  of  the  daughter  of  the  testator;  and 
die  Court  is  of  opinion  that,  as  to  the  latter  portion,  the 
executor  is  not  chargeable  with  interest,  except  from  the 
time  when  the  guardian  was  appointed,  and  notice  there- 
of given  to  the  appellant.(&)     The  Court  is  also  of  opi-  miHUUtrdf* 
nioo,  that  the  appellant's  exception,  as  to  the  money  in-  jMt^?m.  ^ 
tended  to  have  been  secured  by  Hutchinson?^  mortgage 
in  the  proceedings  mentioned,  should  have  been  wholly 
Vol..  lU.  C «  ^ 
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sustained.^  It  approves  the  allowance  of  a  commissioa 
of  ten  per  centum,  under  the  particular  circumstances  of 
HQtehiason  ^j^jg  ^^gg^  where  the  debts  were  very  small  and  numerous* 
KcflaiiL  and  and  the  debtors  presumed  to  have  been  much  dispersed. 
And  t^without  deciding  on  any  other  point,  as  before 
stated)  it  is  decreed  and  ordered,  that  the  said  decree 
be  reversed  and  annulled,  and  that  the  appellee  pay  to 
the  appellant  his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here.  And  it  is  ordered, 
that  the  cause  be  remanded  to  the  said  Court  of  Chan- 
cery, to  be  finally  proceeded  in,  according  to  the  prin- 
ciples now  declared.*' 


*  Note.  The  defendant  in  this  exeeption  contended,  that  he  onght  to  he 
allowed  a  credit  Tor  the  turn  intended  to  he  secured  hj  Hutchet9W^9  mmct- 
gage,  "  as,  from  the  credit  before  given  him  hj  the  teitator,  and  his  rank  m 
life,  (he  being  high  sherifiTof  the  county,)  there  was  a  reasonable  presampti«B 
that  he  might  be  trusted." 


Hutchinson  against  Kellam,  and  Ljmbrick 
against  Seldon. 


the'^urt^^of  THESE  causes  were  argued  together,  December  16th, 
diSt^n^^th!^  1811,  in  the  Reporter's  absence.  The  single  point  oa 
ground    that  which  the  Court  decided,  was,  whether  it  had  juriedic- 

the  matter  in    .  ^    ,  ,      ,  ,  ,      ,      -  . 

eontroversy  is  tion  of  the  appeals  in  question.  In  both  cases,  the  «€^ 
frSw^'ih^  ^^^^  was  trespass  (fitare  clausum  fregity  and  the  damages 
frlchow  *or  ^^covered  less  than  one  hundred  dollars ;  but  it  appeared 
franchise,       from  the  records,  that  the  titles  or  bounds  of  lands  vero 

must  be    oi-  ,  , 

rec^tbesub-  drawn  m  question. 

ject  of  the  ac- 
tion, not  inci" 
dentaliy  •r  collaterally. 


«.  If,  therefore,  in  an  action  of  trespass  guar€  elaUiumfrtgiL  the  damaget  reeovs.^^ . 

less  than  one  hundred  dollars,  the  defendant  cannot  appeal  to  this  Court;  notwiUiMsn^iilgi^ 
appears  from  tiie  recQrd  that  the  title,  or  bounds  of  Jani,  were  drawn  in  qocstioa. 
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Tue$dai/,  March  3l8t,  1812,  the  judges  delivered  their   0€tobb% 

opinions  seriatim»  v.^-v^-^ 

HotehiBtos 
f. 

Judge  CoALTER*     These  are  actions  of  trespass  fuare   ^^^^^^ 
clausumfregit,  in  which  the  damages  found  are  below  100  ▼. 

dollars ;  and  the  question  is,  whether  the  appeals  are  to   •..i..-.^».i. 
jbe  dismissed,  the  Court  not  having  jurisdiction  i    Ac- 
cording to  my  opinion^  another  question  arises,  and  that 
is,  whether  the  freehold,  or  the  title,  or  bounds  of  the 
land,  were  drawn  in  question  ;  and  if  so,  that  we  should 
take  jurisdiction  of  the  cases,  notwithstanding  the  small- 
ness  of  the  damages :  but  I  am  arrested  in  this  inquiry » 
because  the  other  members  of  the  Court  are  of  opinion, 
that,  although  the  freehold  may  have  been  in  con  trover- 
ay,  and  decided  on  by  the  Court,  yet  the  damages  are  to 
be  the  sole  criterion  by  which  we  are  to  be  governed,  ais 
to  the  point  of  jurisdiction;  and  they  being  under  100 
dollars,  the  appeals  must  be  dismissed. 

After  the  most  careful  examination  of  which  I  am 
capable,  and  although  I  have  had  the  benefit  of  the  most 
patient  and  able  advice  of  my  brethren,  I  have  not  been 
able  to  satisfy  myself,  that  the  damages  are  the  sole  cri- 
terion by  which  we  are  to  determine  our  jurisdiction  in 
diese  cases  ;  and  it  therefore  becomes  my  duty  to  de- 
liver my  opinion ;  satisfied,  when  the  opinion  of  others 
are  delivered,  I  shall  be  found  wrong,  although,  at  pre- 
sent, I  have  not  the  good  fortune  to  perceive  it. 

The  Act  of  Assembly,(a)  entitled,  "  An  act  for  re-  («)  -««»•»« 
ducing  into  one  act,  the  several  acts  concemmg  the  Court  A.  sa 
of  Appeals,  and  the  special  Court  of  Appeals,'*  and 
which  passed  in  October^  1793,  in  the  2d  section  enacts, 
That  the  Court  of  Appeals,  amongst  other  things,  shall 
liave  jurisdiction,  ^^  also  in  such  cases,  as  are  now  pend- 
ing therein,  or  shall  be  brought  before  them  by  appeals, 
writs  of  error,  or  supersedeas,  to  reverse  decrees  of  the 
High  Court  of  Chancery,  or  judgments  of  the  General 
Court,  or  District  Courts,  &c.  if  the  maiter  in  controvert 
sy  be  equal  in  value,  exclusive  of  costs,  to  100  dollars^ 
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OGT0BBB9    if  tlie  judgment  sought  to  be  reversed  shall  be  rendered 
v^rv-i^^    in  the  District  Court,  or  150  dollars  if  in  the  Gojeral 
Hutchinton    Court,  or  High  Court  of  Chancery,  or  be  a  freehold,  or 
Kei>«ra.  «nd  franchise.^\a) 
^^v  ^ ""  The  14th  section  of  the  same  law  enacts,  "  That  ap* 

:  peals,  writs  of  error,  and  superseueas,  may  be  granted, 
hldefiH^t  l^^ard,  and  determined  by  the  Court  of  Appeals,  to,  and 
t'  ^  from  any  final  decree,  or  judgment  of  the  High  Court 

of  Chancery,  General  Court,  and  District  Courts,  in  the 
same  manner^  and  on  t\it  same  principles,  as  appeals,  writs 
of  error,  and  supersedeas,  are  to  b^  granted,  heard,  and 
determined  by  the  High  Court  of  Chancery,  and  District 
Courts,  to,  and  from  any  final  decree  or  judgment  of  a 
Chancer}'  Court,**  &€• 

The  District  Court  law  contains  two  secti9n8,  which 
(d)  lb. p.  r«.  it  may  be  proper  to  advert  to.(^)  This  law  passed  tht 
same  session  with  the  other,  and  is  entitled,  ^^  Aii  act^ 
reducing  into  one,  the  several  acts,  concerning  the  es* 
tablishment,  jurisdiction,  and  powers  of  the  District 
Courts.  The  9th  section  declares,  ^  That  the  Courf, 
when  a  question,  new  or  difficult,  arises,  may  adjourn  any 
matter  of  law,  to  the  General  Court ;  or  any  party ^  ttunh 
ing  himself  aggrieved  by  the  judgment  of  the  District 
Court,  may  appeal  therefrom^  as  of  rights  or  obtain  a  writ 
of  error  thereto,  from  the  Court  of  Appeals,  not  of 
right,  but  at  the  discretion  of  the  Court." 

By  the  53d  section,  it  is  enacted,  **  That  where  any 
person,  &c.  shall  think  himself  aggrieved  by  the  judg-^ 
ment  of  a  County  Court,  &c.  in  any  action^  suit,  or  cort'^ 
test  whatsoevery  where  the  debt,  or  damages,  or  other  thing 
recovered,  or  claimed,  exclusive  of  costs,  shall  be  of  the 
value  of  100  dollars,  or  3,000  pounds  of  tobacco,  or 
where  the  title^  or  bounds  of  land,  shall  be  drawn  in 
question,  or  the  contest  shall  be  concerning  mills^roadsy 
the  probai  ofwths^  or  certificates  for  obtaining  administra^ 
tion^  such  person  may  appeal,  &c»  to  the  District 
Court.'* 
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Under  these  Acts  of  Assembly,  the  question  now  be-  ^J^^ob»«, 
fore  the  Court,  arises;  and,  before  Income  particularly 
to  consider  them,  it  may  not  be  impertinent  to  observe 
that,  in  my  humble  opinion,  it  would  frequently  save  the  '^i^"^*^^^*)^ 
Courts  much  perplexity  and  doubt,  were  the  legislature, 
in  passing  laws  to  organize  and  establish  a  particular 
Court,  to  enact,  positively  in  one  act,  all  the  provisions 
relative  to  that  Court,  instead  of  applying  the  provisions 
for  establishing  other  Courts  to  it.  The  contrary  course 
of  legislation,  however,  has  been  long  pursued,  and 
doubtless  for  wise  reasons  :  this  is  abundantly  manifest, 
not  only  from  the  laws  now  immediately  under  consi- 
deration, but  from  all  the  laws,  relative  to  the  judiciary 
department,  in  all  its  branches. 

Thus  the  legislature  having  established  a  certain  prin- 
ciple as  to  one  Court,  which  it  finds  would  properly  ap- 
ply to  another,  instead  of  re-enacting  it  as  to  that  other, 
adopts  and  applies  it,  by  a  general  clause,  to  that  other. 
This   may,  in  some  respects,  not  be  an  unsafe  course. 
The  uniformity  of  the  principle,  as  to  both  Courts,  is  a 
desidcratumj  which  might  be  put  to  hazard  by  slight  va- 
riations  in  phraseology,  were  a  netv  bill  drawn  ;  but,  be  * 
this  as  it  may,  this  course  of  legislation  has  been  adopt- 
ed, and  it  becomes  us,  according  to  our  best  judgment, 
to  discover  the  intention  of  the  legislature,  and  pursue  it. 
To  return,  however,  to  the  question  before  the  Court,  I 
understand  this  position  to  be  maintained,  as  to  the  ju- 
risdiction   of  this   Court,  in   actions   of  trespass  quare 
datiaum  f regit :  that  although,  in  such  action,  the  defend- 
ant may  plead  that  the  freehold  is  in  him,  or  if  the  action 
be  between  two  coterminous  tenants,  each  holding'  in/ee^ 
relative  to  their  boundaries,  in  which  cases,  the  tide  to  the 
freehold  is   directly  btigatedy  and   decided  on  i  that  yet 
this  Court  has  not  Jurisdiction,  to  reverse  an  erroneous 
judgment, '  thus  settling  the   title  to    lands,   unless  the 
damages   recovered  be  100  dollars,  or  upward.      That> 
as  the   words  of  the  Act  of  Assembly  require  that  the 
matter  in  controversy  shall  be  equal  in  value,  exclusive 
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OcTOBim,    of  costs,  to  100  dollars,  or  shall  be  a  freehold^  or  fnw- 
\«^«v-^^   chise,    that   the*  xnatter   in  controversy^  in  this  action, 
Hutchinsan    jg    ^j,^    damages    to    the  freehold;    and  although  the 
^Uam,  a»d  tiile  to  the  freehold  m9y  be  collaterally  decided  on,  yet 
V.  that  is  not  the  matter  in  controversy,  and  so  these  cases 

j^  fall  within  the  first  member  of  the  sentence,  and  require 

that  the  damages  should  be  100  dollars,  or  upward.  In 
short,  although  the  right  to  the  freehold  is  decided  on, 
that,  yet,  as  possession  cannot  be  recovered  by  this  ac- 
tion, the  freehold  is  not  Ihe  matter  in  controversy,  with- 
in the  meaning  of  the  act. 

I  shall  fir:it  consider  this  general  position,  under  the 
words  of  the  second  section  of  the  act  above  quoted, 
concerning  the  Court  of  Appeals ;  and,  secondly,  I  shall 
consider  how  far  those  words  have  been  explained,  or 
enlarged  by  the  other  clauses  and  acts;  premising,  bow- 
ever,  that  there  is  no  doubt  entertained,  as  I  understand, 
that  an  appeal  would  lie  to  the  District  Courts  formerly, 
and  to  the  Circuit  Courts  now,  in  actions  of  this  nature^ 
where  the  titk^  or  bounds  oflands^  are  drawn  in  question, 
even  if  the  damages  recovered  be  but  a  cent. 

I  shall  not  stop  to  inquire,  whether  the  verdict  and 
judgment,  in  this  action,  can  be  pleaded  in  bar  of  any 
action  for  another  trespass,  on  the  same  lands,  but  shall 
content  myself  by  admitting,  that  the  verdict  is  only  evi- 
dence to  another  jury,  as  the  verdict  in  ejectment  \  but 
it  may  not  be  improper  to  make  a  few  observations  as  to 
the  nature  of  this  action,  as  laid  down  in  the  books.  la 
Bac.  Abr.  it  is  said,  that  this  action,  as  well  as  those  of 
ejectment  and  waste,  is  a  mixed  action,  and  must  be 
brought  where  the  land  lies ;  and  in  the  3d  vol.  of  BhcL 
Com.  p.  214*,  it  is  said,  relative  to  this  action,  ^'  That  it 
is  one  of  the  ways  devised,  since  the  disuse  of  real  actions^ 
to  try  the  property  of  estates  ;  though  it  is  not  so  usual 
as  that  by  ejectment;  because  that  not  only  gives  danaagicSy 
but  also  possession  of  the  land  :  whereas  in  tre8paa% 
which  is  merely  a  personal  suit,  the  riglU  can  only  bf 
ascertained,  but  no  possession  delivered.    Also  in  Gil' 
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ieriU  Law  of  Evidence^  p.  208.,  it  is  laid  down,  tliat  the    October, 

J811. 

defendant  in  an  acdon  of  trespass,  may  prevail,  on  the  ^^^v^*^^ 
plea  of  not  guilty,  by  making  title  to  the  land,  for  then    Hatthinton 
he  satisfies  the  declaration,  as  he  proves  that  he  did  not  Reitaro,  and 
enter  into  the  platntijjTM  close,  but  his  own,  and,  conse*       ^"l 
quently,  that  is  a  very  just  disproof  of  the  plaintiff's  dc-       ^^^^^ 
claration. 

It  will  be  my  first  object,  then,  to  consider,  whether 
a  fair  construction  of  the  second  section  of  the  act  of 
19^92,  will  not  authorize  this  Court  to  uke  jurisdiction 
in  this  action  when  the  freehold  is  drawn  in  question? 
And,  secondly,  if  it  will  not,  how  far  that  section  has 
been  explained,  or  amended  and  enlarged,  by  the  clause 
authorizing  appeals  to  this  Court,  in  the  same  manner^ 
and  on  the  same  principles^  as  appeals  are  granted  from 
the  County  Courts  to  the  District  Courts. 

In  construing  statutes,  it  is  proper,   that  all  acts  in 
pari  materia,  though  some  of  them  may  be  out  of  force, 
are  to  be  consulted  in  forming  a  conclusion,  a)     By  the   (a)  Oa9hins 
act  of  ir05,(i)  for  establishing  a  General  Court,  an  ap-  waSi^TcSi, 
peal  lay  in  everj'  case  to  that  Court,  of  what  nature  or  (S)'ifdiri<^,^ 
value  soever  the  cause  should  be ;   but   in  personal  ac«  ^^^^  P*  lo- 
tions, where  the  judgment  or  decree  was  for  any  sum 
under  20/.,  or  4,000  pounds  of  tobacco,  the  apppellant 
cotdd  only  assign  error  in  matter  of  right;  if  above  that^ 
but  under  50A,  or  10,000  pounds*  of  tobacco,  he  could 
only  assign  error  in  matter  of  right,  and  such  errors  in 
form  as  had  been  insisted  on  in  the  Court  below;  but 
where  above  50/«,  and  in  all  real  actions,  pf  what  value 
soever,  he  might  assign  any  errors,  either  of  form  or 
substance. 

The  damages  in  personal  actions  was  fifteen  per  cent., 
and  in  real  actions,  2,000  pounds  of  tobacco :  mixed 
actions,  such  as  ejectment  and  waste,  and  trespass  quare 
clousum  fregit^  if  that  be  a  mixed  action,  do  not  seem  to 
be  expressly  provided  for,  but»  partaking  of  the  reali^, 
probably  were  embraced  in  the  clause  relative  to  real 
mctaona. 
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OcwEB,  By  Ae  act  of  174a/a)  for  establishing  a  GenerAl 
K^^>/^^  Courts  where  any  person,  &c,,  is  aggrieved  by  the  judg- 
UutohinwNi  mciit  of  any  other  Court  of  record,  &c.,  in  any  acHon  0r 
^^^tti^k^  *«i^  -whatsoever^  where  the  debt,  or  damages,  or  other 
▼.  matter  recovered  in  such  action,  exclusive  of  costs,  sbtB 
exceed  lOil,  or  2,000  pounds  of  tobacco,  or  where  die 


1748^^^  a?5^  ri^/f  or  bounds  of  land  shall  be  drawn  in  question,  such 
party  may  appeal^  &c* ;  but  it  is  restrained  in  assrgnrog 
errors  between  10/.  and  20/.,  and  between  90/.  and  50(, 
in  the  same  manner  as  stated  in  the  act  of  1705:  but 
where  the  judgment  or  decree  is  for  more  than  50^  or 
10,000  pounds  of  tobacco,  and  in  all  real  actions  of  what 
value  soever^  any  errors  may  be  assigned* 

Damages  on  affirmance  in  personal  and  mixed  actiong 
are  fifteen  per  cent.;  and  in  real  actions  2,000  pounds  of 
tobacco :  and  where  the  plaintiff  or  demandant  appeakt 
and  judgment  is  affirmed,  he  pays  damages  amounting 
to  600  pounds  of  tobacco ;  and  no  appeal  shall  be  vaUd, 
or  writ  of  error,  or  supersedeas  granted,  where  the  debt, 
damages,  or  other  matter  recovered,  shall  be  of  less  va- 
lue thafi  10/«  or  2,000  pounds  of  tobacco,  exclusive  of 
costs,  unless,  in  such  suit^  the  title  or  bounds  of  landshsU 
be  in  question. 

This  last  law  was  re-enacted  verbatim  in  1753,  as  to 
these  matters,  and  so  the  law  remained  until  the  acts  of 
1777,  October  session :  whereby  the  jurisdiction  of  the 
General  Court,  which  was  theretofore,  as  well  in  com* 
mon  law  as  Chancery  cases,  and  was  the  supreme 
Court,  on  this  side  the  water,  was  divided ;  by  the  first 
of  which,  (Ch.  Rev.  14.)  a  Court  of  Chancery  was  es- 
tablished, and  by  the  second,  {Ch.Rev.  17.)  the  General 
Court,  having  only-  common  law,  and  criminal  juris* 
diction. 

By  the  42d  section  of  this  latter  act,  it  is  provided, 
That  if  any  person,  &c.  shall  think  themselves  aggrieved 
by  the  judgment  or  sentence  of  any  Court,  8cc.  in  any  ac* 
tiony  suity  or  contest,  where  the  debt,  or  damages,  or  other 
thingf  recovered  or  claimed,  exclusive  of  the  costs,  abaU 

Digitized  by  VjOOQ IC 


be  of  the  value  of  10/.  or  3,000  pounds  of  tobaeoo,  or  0«tobbi^ 
where  the  title,  or  bounds  ofland^  shall  be  drawn  in  ^ues-  v^^-s^--^ 
tion,  or  the  contest  shaU  be  €oncerninfr  mUs,  roade^  the  Hutcfclntoa 
frabat  of  wi/&,  or  certi/icatee  for  obtenning  tHtere  of  ad'*  ^K^^'fciklif 
ninistrat'tons  such  person  may  appeal^  &€•     By  the  40d  v. 

section^  where  ihe  defendant^  in  a  personal  acttoo,  ap«  ■■  .  '.j 
peals  damages,  on  affirmance,  shall  be  ten  per  cent#,  and 
when  in  a  real  or  mixed  action,  10/.  or  2.0'JO  pounds  of 
tobacco;  and  where  the  plaintiff  appeals,  and  in  contesti 
about  milhk  &c,  where  the  judgment  tsaffirmed,  the  party 
oppeaiing  shall  pay  5/^  ' 

The  word  clajked,  united  with  the  thing  recotfered^ 
occurs  first  in  this  law,  as  also  the  jurisdiction  in  eases 
of  milb^  fcc« ;  and  mixed  actions  are  by  express  provi* 
afcoa  put  on  the  same  footing  with  real  actions,  as  to  the 
damages  on  afirmance. 

Tbh  Court,  as  to  common  law  cases,  then  remained 
the  Coart  in  the  last  resort,  until  May  session^  1779# 
when  an  act  passed  {Ch.  22.)  constituting  the  Court  of 
Appeils,  to  consist  of  the  Judges  of  the  High  Court  of 
Chancery,  General  Court,  and  Court  of  Admiralty  t 
which  law  provides,  that  the  Court  so  organized^  shall 
have  jurisdiction,  inter  aHOf  in  all  suits  brought  before 
them  by  appeals,  and  writs  of  error,  to  reverse  decrees 
of  the  High  Court  of  Chancery,  judgments  of  the  Gene« 
ral  Court,  and  sentences  of  the  Court  of  Admiralty,  &c* 
if  the  matter  [n  controversy  be  equal  in  value,  exclusive 
of  coats,  to  SOI.  or  be  ti  freehold  or  franchise ;  here  the 
words  now  under  consideration  first  occur* 

Under  these  laws,  it  will  be  admitted.  I  presume^  that 
the  General  Court,  prior  to  the  year  1779,  that  is  to  say^ 
Arom  the  year  1748,  until  that  time,  had  jurisdiction  by 
appeal,  being  the  Court  in  the  last  resort,  in  all  actions^ 
tifhethei  re  l^pertonalf  or  mixedy  let  the  damages  be  what 
they  may,  provided  the  thle^  or  bounds  of  hmds,  were 
Arawn  in  question ;  and,  of  course,  that  the  Court  woufd 
bnve  taken  jurisdiction  in  these  cases. 

VtAia  »^«  r 
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Pqtobks,       It  is  said  though,  that  the  legislature  intmided  a  change 

v^^iv'-*^    in  this  respect  in  the  Court  of  the  last  resort,  and  to  coo* 

Uatohinaon    g^^  ^g  jurisdiction,  unless  the  damages  vere  100  dol- 

Keiiam,  and  lars.  Or  Upwards,  to  such  real  actions,  and  at  most  to 
Kymbriok  .  . 

▼  such  mixed  actions,  as  ejectment  and  waste,  where  pos^ 

'  session  of  the  land  itself  might  be  recovered.  The  fact 
is,  that  for  near  half  a  century,  in  the  disputes  concern-^ 
ing  land,  the  value  of  the  subject  matter  of  dispute,  not 
the  value  of  the  particular  tract,  has  given  the  appellate 
fa)  s  Calif  Court  jurisdiction*(a)  The  action  of  trespass  quare 
clausum  fregit^  as  all  the  books  say,. may  decide  the  right 
to  the  freehold.  It  is  an  action,  which,  in  all  times,  has 
been  much  used  in  this  country,  to  settle  titles,  and  par- 
ticularly disputed  boundaries ;  and  in  these  actions^ 
where  the  freehold  is  in  controversy,  and  the  principal 
matter  in  controversy,  and,  as  in  actions  ,real^  the  da- 
mages, as  well  as  the  right  to  the  freehold,  are  also  m 
controversy,  but  the  latter,  the  principal  matter^  I  can* 
not  see  why  we  should  stick  in  the  letter,  and  say,  that» 
though  the  freehold  has  been  litigated,  and  decided  oa^ 
yet,  because  possession  could  not  be  delivered,  that  the 
freehold  was  not  the  matter  in  controversy.  If  we  take 
the  letter  of  the  act,  this  Court  ought  not  to  take  juris- 
diction in  ejectment  cases,  because  that  action  is  not. foe 
^  freehold^  but  for  a  term  ofyears^  and  judgment  is  givea 
for  the  term,  which  is  not  a  freehold ;  yet,  because  the 
title  of  the  lessor  of  the  plaintiff  to  the  freehold,  as  well 
as  that  of  the  defendant  are  incidentally  drawn  in  and 
decided  on,  this  Court  always  takes  jurisdiction  in  those 
cases.  Taking  it  therefore,  either  according  to  the  rea* 
son  or  letter  of  the  law,  I  cannot  see  why  jurisdictioa 
should  be  taken  in  one  of  these  actions,  and  not  in  the 
other ;  the  rights  of  the  parties  are  equally  decided  in 
both  actions  ;  and  as  the  Supreme  Court  had  jurisdictioa 
in  both  cases  equally  for  near  half  a  century,  as  I  caa 
see  no  reason  for^changing  the  Is^w,  and  as  such  change^ 
if  it  did  take  place,  is  rather  to  be  inferred  than  found 
in  the  express  letter  of  the  act,  the  law,  supposed  to 
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change  the  former,  not  declaringi  that  it  is  in  those  cases^  October, 
and  those  only^  in  which  the  freehold  or  franchise  is  not  \«^-v-^^ 
only  controverted^  bat  possession  delivered  or  restored  ;  Hutchit.ton 
I  am  not  disposed  to  think  that  the  lurisdiction  of  the  Kdlam,  mmI 
fJourt,  in  the  last  resort,  was  mtended  to  be  narrowed  as 
to  this  subject,  within  what  it  had  formerly  been.  Why 
does  this  Court  take  jurisdiction  in  actions  of  false  im- 
prisonment, where  the  defendant  justifies  because  the 
plaintiff  is  his,  slave,  and  where  the  very  finding  of 
damages  to  100  dollars,  perhaps,  would  be  error  ?  It 
is  aot  because  there  is  judgment  to  deliver  the  plaintiff 
from  imprisonment ;  but  because  the  right  of  freedom, 
the  loss  of  which  would  completely  disfranchise  him,  is 
incidentally  and  collaterally  decided. 

In  the  case  of  Hutcheson  and  Kellum,  if  the  Court 
had  instructed  the  jury  as  to  the  law  of  the  case,  and 
under  that  instruction,  they  had  found  for  the  defend  'nt^ 
this  Court  would  have  had  jurisdiction.  (2  Call^  508.  S 
Call^  181.)  But  if  A.  Fues  B.  for  a  trespass  on  100  acres 
of  land ;  the  defendant  claims  the  whole  tract,  and  the 
Court,  erroneously,  instruct  the  jury,  that  he  has  tide  to 
ninety  acres  of  the  tract,  so  that  the  damages  to  the  ten 
acres  only  amount  to  ten  dollars,  the  plaintiff  has  no  re* 
dress,  although,  but  for  that  erroneous  instruction,  he 
would  not  only  have  had  his  title  correctly  established 
to  the  100  acres,  but  would  probably  have  get  100  dollar^ 
damages,  or  more ;  so  that  establishing  his  title  to  the 
ten  acres  would  be  a  real  misfortune  to  him  ;  for,  had 
the  Court  decided  against  him,  as  to  the  whole  tract,  the 
whole  error  would  have  been  corrected  here.  But  if  I 
had  any  doubts  upon  this  subject,  they  are  not  only  re- 
moved, as  to  cases  oi  freehold^  but  as  to  all  cases  where 
the  title  or  bounds  of  lands  are  drawn  in  question^  by  the 
14th  section  of  the  act  of  1702,  which  gives  rhis  Court 
jnrisdiction,  in  appeals,  writs  of  error,  and  supersedeas, 
io  the  same  manner,  and  on  the  same  principles  as  ap* 
peals,  &€.^ are  granted  to  the  District  Courts,  from  judg- 
ments of  the  inferior  Courts. 
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OoToBs^  As  this  act  profeises  to  be,  an  act  for  mladai;  ial6 
N^^-v'^^  one  I  act  the  several  acta  conoemiog  the  Court  of  Ap* 
llut^nwm  peals,  &c.,  it  will  be  proper  to  look  back  to  the  thne  aad 
KeDam,  awl  Qccasioii  when  the  clause  in  question  was  originally  e»- 
acted.  It  wilJ  be  recoUected^  that  from  ir79antfl  1768* 
,  the  Court,  of  Appeals  consisted  of  the  judges  of  the 
General  Court,  High  Court  of  Chancery,  and  Court  tt 
Admiralty  :  but  ob  tbe  23d  day  of  December^  17M,  two 
acts  passed,  the  one  (cA.  67.)  to  establish  JDbtrict  Covrtss 
the  other  (cA.  680  ^^  establish  a  Court  of  Appeals,  lo 
consist  of  five  judges,  to  be  elected  according  to  the  con- 
stitution, 1^  joint  ballot  of  both  houses* 

By  the  first  of  these  acts,  (»rc«  16*)  it  is  declared,  that 
questions  of  difficulty  may  be  adjourned,  ficc*  &c. ;  where 
a  party  thinks  himself  aggrieved  by  the  judgaient  of  tiie 
Districi  Court,  he  may  appeal  thereupon  as  of  right,  or 
obtain  a  writ  of  error  thereto,  from  the  Court  of  A|^ 
peals,  not  of  right,  but  at  the  discretion  of  the  Court* 
Thus  it  would  seem,  that  by  this  section,  an  appeid  woiikl 
be  allowed  in  aU^aiea  in  which  that  Coun  had  jurisdie* 
tkm,  even  in  actions  of  slander,  where  the  damages  wera 
under  100  dollara*  This  general  right,  however,  was- 
aftenfard  restrained,  as  wiU  be  seen.  By  the  a7th 
section  of  the  same  law,  it  is  declared,  that  where  any 
person  thinks  himself  aggrieved  by  the  judgment  of 
the  County  Court,  &c.,  in  any  adion^  ani/,  ar  cotitfai 
whatever^  where  the  debt,  or  damages,  or  other  thb|; 
recovered,  or  claimed,  in  such  suit,  exclusive  ^f  costa« 
shall  be  of  the  value  of  30L  or  3,000  pounds  of  tobacco* 
or  upwards,  or  where  the  tkle^  or  bounds  of  landk  ar0 
dt€wn  in  queotion^  or  the  contest  shall  be  about  mlllei 
roads,  the  probat  of  wills,  or  certificates  for  obtaintQ^ 
admiitistratioa,  such  person  may  appeal  lo  the  OistrMt 
Court.  ■•  r 

By  the  2d  ef  these  acts,  to  wit,  that  orgatti^iiig  ilit 
Court  of  Appeals,  it  is  enacted,  after  directmg  hovito 
judges  ar^  to  be  elected,  8cc.  (in  sec  IS.)  ^uhe  s«M»- 


Digitized  by  VjOOQIC 


sctaiNi. 


h  At  36A  Ymt  of  ike  Cammomiveakh.  tU 

ral  acis  of  .ftseembly^  cooceroing  ibe  Court  of  App«t1t,    Ocrotm, 

as  it  is  at  preacat  constityted,  ahall  be  pursued,  ft^utai^i   K^^y^^^ 

muiandU^  aa  far  as  it  is  aot,  or  ahull  not  be  otfaerwiac    **«t.hiiisM 

directed  by  this  or  a  future  act  or  acts*     This,  then,    Keitom,  luiri 

irould  adopt  the  foroser  lavr  of  Af4^,  l/i  9;  and  had  the       ^^^ 

right  of  appeal  been  intended  to  remain  the  same  aa 

Mder  that  act,  if  it  was  not  considered  as  altered  by  the 

section  above  ncKed,  there  would  have  been  no  necessity 

for  any  further  provision ;  but  the  district  law  above 

eked   sec*  16^)  had  givep  a  general  appeal^  and  the  for* 

mer  law,  establishing  the  Court  of  Appeals,  had  neither 

provided  for  the  cases  of  tobacco  debts,  nor  caveats,  nor 

for  those  arising  in  disputes  about  mills,  roads,  &c.   The 

section,  thereiore^  further  declares,  and  enacts  thus: 

*^  provided,  always,  that  appeals,  writs  of  error,  and  au* 

p€r9eiba9  may  be  granted^  heard,  and  determined,  by 

the  Court  of  Appeals,  to  and  from  any  final  judgment    . 

of  the  District  courts,  in  the  same  manner,  and  on  the 

$ame  prineiple9^  as  appeals,  writs  of  error,  and  superset 

dtOM^  are  to  be  granted,  beard,  and  determined,  by  the 

Oistriet  Courts,  to  and  from  final  judgments  in  the 

County   Courts.      According  to  these  i^cts,   (hen,  thia 

Court  took  jurisdiction  in  all  cases  of  caveats,  cases  of 

roads,  mills,  &o*  in  cases  of  tobacco  debu,  to  the  amoimt 

of  3,000  lbs*  and  upwards,  and  in  other  cases  where  the 

sums  recoi*ered,  or  eiaimedt  were  30A  and  upwards.    As 

to  this  latter  point,  to  wit,  extending  the  jurisdiation  to 

coses  as  low  a$  30/.,  it  will  be  seen  by  recurrence  to  tba 

order  book,  (No.  2,  p.  90«)  in  the  case  of  Tancey  t«- 

y^hwsou^  that  there  was  a  judgment  recovered  in  the 

CbarlotteMville  District  Court,  by  the  appellee,  againat 

the  appellant,  cl\  the  2d  of  SepUmber,  1790,  for  30/* 

lljw  lOd.  damages  and^osts^  in  an  action  of  assumpsit; 

which  judgment  was  reversed  in  this  Court  in  June^^ 

1701  •     In  the  case  of  Lee  v.  Gule^  in  the  same  boolt,  p. 

140^  2lL  2^.  I4L  were  recovered  in  the  Count>'  Court, 

lAjturch^JitWi.  also,  ia  an  action  of  assumpsit,  an  ap* 

peal  waa  taken  to  the  General  Court,  dien  having  cog- 

Digitized  by  VjOOQIC 


214  '  BHpreme  Court  of  Appeals. 

OcTOBBs,  nisance  as  low  as  10/. ;  it  was,  of  course,  transferred  t^ 
\^^>y^^y   the  District  Court,  where,  in  1791,  the  judgment  was 
HutohioMft    aflRrmed;  and  that  judgment  was  affirmed  in  this  court; 
^'*brick^   its  jurisdiction,  as  to  appeals,  being  coextensive  with 
-     ^  V*         that  of  District  Courts.    Thus  the  Court  of  Appeals, 
._.,.,.^  prior  to  the  acts  of  1792,  took  jurisdiction  m  cases  be- 
low  50/.     But  it  may  be  said,  that  these  cases  passed 
sub  silentio^  and  that  the  court,  in  reality,  at  that  time, 
had  not  jurisdiction  below  50/;     It  can  scarcely  be  sup- 
posed that  they  passed  without  observation^  and  if  ob^ 
set  ved^  could  not  have  passed  without  some  consideration* 
I  have  no  doubt  the  Court  considered  their  jurisdictioii 
enlarged^by  that  clause,  to  cases  of  100  dollars  in  amount: 
but  the  case  of  Gasktns  v.  Commonwealth^  1  Call^  194i 
is  a  solemn  adjudication,  that  this  clause  did  operate  on 
the  jurisdiction  of  this  Court,  and,  I  think,  the  jurisdic- 
(a)  Cvrrie  tion  taken  in  caveats^(ai)  in  which  cases  neither  party  has 
Cail^Ao.*^     the  freehold,  unless  where  the  caveator  may  claim  by 
prior  patent.  •  The  cases  of  roads,  mills,  probat  of  wilb, 
and  granting  letters  of  administration,  particularly  the 
two  latter,  together  with  tobacco  debts ;  for,  in  these 
last,  the  jury  does  not  find  the  value,  but  the  debt,  to 
the  amount  of  so  many  pounds  of  tobacco,  as  the  bond 
specifies,  must  all  depend  on  this  clause. 

The  legislature,  too^  considered  the  jurisdiction  as  es-^ 
tended  by  that  law  to  cases  of  100  dollars ;  for,  in  1792, 
when  tbey  come  to  reduce  the  general  acts  into  one,  they 
insert  that  sum  in  the  law.  But  it  may  be  said,  as  they 
changed  the  sum,  why  did  they  not  cKange  the  other 
phraseology  of  the  section,  so  as  to  make  it. the  same  «8 
the  section  in  the  District  Court  law  ?  I  answer,  that 
had  they  done  so,  it  would  have  been  necessary  to  have 
inserted  several  clauses  from  the  District  Court  law, 
which  the  legislature  wished  to  avoid,  by  retaining  the 
clauses  in  question,  and  particularly  as  they  were  pro* 
fessing  simply  to  reduce  into  one  the  several  acts,  &c  : 
but  there  may  have  been  another  reason;  the  word/rtfn- 
chise  was  not  in  the  Dir^trict  Court  law.  This  is  cer^ 
2 
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Uvaij  an  important  subject'  of  juri9diction ;  and,  tliere-  0«tobs«, 

fore,  without  altering  the  laws  as  they  theretofore  stood,  v.^^v^^ 

the  legislature  satisfied  themselves  by  reducing  them  into  HatebioMNi 

one  act*  Kell«iB.  and 

Upon  the  whole,  I  can  see  no  reason  for  confinins:  the  ▼ 

jurisdiction  of  this  court  to  cases  of  freehold,  where,  at  ,..,«__ 
weH  the  title  as  possetsion^  is  adjudged  to  the  one  party 
or  the  other.  I  think  I  am  not  impelled  to  a  contrary  de* 
cision  by  the  2d  section  of  the  Court  of  Appeals'  law ; 
and  that,  if  t^tat  section  was  more  express,  yet  it  must 
be  taken  in  conjunction  with  the  other  sections  and 
laws ;  and  all  must  be  construed  together  as  forming  one 
system,  and  so  to  have  their  respective  operations.  I 
think,  therefore,  that  the  court  may  have  jurisdiction  in 
these  cases,  if  the  freehold,  or  title,  atid  bounds  of  lands, 
are  in  question,  and  that  we  ought  to  look  into  the  re-* 
cords  to  see  if  such  is  the  case. 

Judge  Cabell.  These  were  actions  of  trespass  quare 
dausum  fregit^  in  which  the  damages  recovered  were  less 
than  100  dollars;  and  the  only  question  is,  whether  this 
court  can  take  jurisdiction;  it  appearing  from  tite  re* 
cords  that  the  tide  or  bounds  of  lands  were  drawn  in 
question  in  the  inferior  court. 

1.  I  consider  this  question  as  lying  within  a  very  narrow 
compass,  and  susceptible  of  a  ready  solution,  by  refer* 
ence  to  the  clause  in  the  act  of  assembly  regulating  the 
Jurisdiction  of  this  Court,  as  contrasted  with  that  regU' 
latiog  the  appellate  jurisdiction  of  the  District  Courts. 
To  give  this  Court  jurisdiction,  the  matter  in  contra* 
versy  must  be  equal  in  value  to  100  dollars,  or  must  be  a 
freehold  or  franchise.  The  action  of  trespass  is  one,  in 
which  damages  only  are  recovered ;  and>  although  the 
title  or  bounds  of  land  may  be  incidentally  and  coUate- 
rnily  brought  in  question,  yet  the  value  of  the  matter  in 
controversy  is,  from  the  very  nature  of  the  action,  the 
value  of  the  damages  sustained  by  the  trespass;  and  this, 
as  well  where  the  title  or  bounds  of  land  may  be  drawn 
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OcTotEEt   In  que8tk>n^  as  ivhere  they  may  in  no  manner  be  involTed 
K^f-s/"'^^  in  the  dispute.     To  give  this  Court  jurisdiction  on  the 
HutohiasoQ    ground  of  freehold  or  franchise,  the  language  of  the  law 
Keiuim,  Rn4   is  expressf  not  that  the  matter  in  controversy  must  have 
V        .  relation  to,  or  concern  a  freehold  or  franchise^  but  must 
^^*^       be  a  freehold  or  franchise.     I  consider,  therefore,  that  it 
must  be  directly  the  subject  of  controversy,  and  not  in- 
cideotally  and  collaterally,  as  in  actions  of  trespass.  This 
destination  seems  to  have  been  particularly  attended  to 
by  the  kgislature,  as  appears  from  the  marked  diflVrence 
in  the  phraseology  of  the  two  acts  regulating  the  juris- 
diction of  t<  is  court,  and  the  appellate  jurisdiction  of  the 
District  Courts.     In  the  latter,  the  expressions  ^^  be  a 
freehold  or  f ranch* ee^^  are  dropped,  and  others  adopted, 
viz.  ^'  the  title  or  bounds  of  land  shall  be  drawn  in  ques« 
tion.*^    I  cannot  conceive  that  they  meant  the  same  thing 
by  this  essentially  different  form  of  expression.    It  is  not 
for  me  to  assign  the  reason  of  the  difference ;   it  is  suffi- 
cient  that  the  legislature  has  determined  that  the  differ- 
ence shall  exist.     I  am,  therefore,  of  opinion,  that  th^ 
appeals  be  dismissed. 

Judge  RoANfi.  As  to  the  subject  of  the  juriadlction 
of  this  Court  in  general,  I  beg  leave  to  refer  to  the  opi« 
nion  I  have  just  delivered  in  the  case  of  Lewis  v.  Long* 
The  result  of  that  opinion  is,  that  where  the  matter  in 
controversy  is  of  less  value  than  ICO  dollars  this  court  has 
no  jurisdiction,  unless  that  matter  i^  a  freehold  or  f ran* 
chUe.  This  is  expressly  laid  down  in  the  2d  section  of 
the  act  constituting  this^  Court,  and  ta  not  changed  or 
varied  by  the  1 4th  section  of  the  same  act,  declaring  that 
appeals,  writs  of  error,  or  supersedeas,  shall  be  grantedt 
heard,  and  determined,  by  this  Court,  to  and  fronri  the 
Judgments  of  the  General  Court,  District  Courts,  and 
High  Court  of  Chancery,  in  the  same  manner ^  and  on  ike 
same  principles  as  they  are  granted,  heard,  and  deter* 
minedf  by  the  High  Court  of  Chancery  and  DistricC 
Courts,  to  and  from  the  judgments  of  the  County  Courtt- 
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Hxesc  terms,  **  manner  ani  ptinciphs^^  may  be  abuii*  Ootoi««^ 
dfiDtly  satisfied  without  impugning  or  doing  away  thecri-  v«^%^<%«/ 
tcrion  of  jurisdiction  expressly  established  by  a  former  H«ttyntt« 
action  of  the  same  act ;  and  it  is  presumed  that  this  ^Lv*"bri2* 
Court  went  full  far  enough,  In  the  case  of  Casiim  v*  ▼• 

Commonwealth  (a)  In  cdnstruing  this  proirision  to  cm-  -  ^  -, 

brace  the  limitation  of  time  prescribed  in  relation  to  the  (^*  ^^ 
other  Courts «  in  a  case,  too,  in  which  there  was  no  con* 
Sicting  provision,  as  to  appeals  allowed  to  this  Courts 
but  which  (to  Say  the  most)  wa^  merely'an  omitted  caset 
although,  as  to  the  County  Courts,  an  appeal  lies  to  the 
District  Courts,  in  tases  in  which  the  title  or  bounds  of 
land  shall  be  drawn  in  question,  (probably  bi^caiise  ques- 
^tions  of  this  kind,  being  generally  intricate,  should,  in 
to  event,  be  submitted  to  ihe  Jinal  decision  of  those  trU 
bonals)  it  does  not  follow  that  the  same  provision  was 
Heressary  in  relatioil  to  trials  in  the  District  Courts,  or 
Superior  Courts,  had  there  been  no  provision  to  the  con* 
trary.  Those  Courts,  being  more  skilled  in  the  laW| 
might,  tn  ti  e  opinion  of  the  legislature,  well  be  trusted 
vith  the  final  decision  of  questions  of  that  nature,  ex- 
cept where  the  sum  found  is  over  the  general  limits  of 
tlie  act,  or  where  the  controversy  is  Jbr  the  freehold  of 
franchise  itself. 

It  is  said  that,  in  relation  to  the  Old  General  Court^ 
appeals  lay  in  all  cases  where  the  tides  of  land  came  in 
question.  This  is  admitted  ;  and  that  for  the  very  rea- 
son that  they  aow  He  from  the  County  Courts  to  the  Dis- 
trict Courts.  And  the  reason  why  the  present  Supreme 
Court  is  narrowed  in  its  jurisdiction  in  this  case,  from 
that  which  formerly  belonged  to  the  old  General  Court 
is,  because  of  the  establishment  of  the  intermediate  Dis* 
trict  Courts,  which,  as  I  have  already  «said,  are  made 
final  as  to  their  jurisdiction,  unless  the  freehold  itself  be 
the  direct  object  of  the  action. 

If  we  attend  to  this  distinction  in  the  tWo  acts,  and 
reject  thf  construction  contended  for  under  the  term 
^  manner  and  principles,"  we  are  then  brought  to  tlie      \ 
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OcTOBBB,-  single  point,  whether  the  matter  in  controversy  in  an  ac*'^ 
tion  of  trespass  quare  clausum  f regit  is  the  freehold  it- 
self. 

This  is  expressly  shown  to  be  otherwise  by  all  the . 
elementary  writers*  In  3  BU  213.  we  are  told  that  in 
this  action  **  nothing  is  recovered  but  damages  for  tks 
wrong  committed^^  though  it  is  readily  admitted  thsu  in 
this  action  the  title  or  bounds  of  the  land  do  sometimes, 
come  in  question.  In  the  County  Courts,  when  the  title 
or  bounds  of  land  do  come  in  questionf  (or  where  the  ade» 
qtuue  damages  are  found,,^  an  appeal  lies  to  the  District 
Courts ;  and  in  the  District  Courts,  when  the  freehold  or 
franchise  tU^^  shall  be  the  matter  in  controversy,  (with 
the  same  exception  as  to  damages)  an  appeal  lies  to  this 
Court.  The  latter  not  being  the  case,  in  the  present  in* 
stance,  though  it  be  admitted  that  the  controversy  wy 
one  in  which  the. tide  or  bounds  of  land  may  have  been 
drawn  incidentally  and  collaterally  in  question ;  and  the 
damages  found  in  both  these  cases  being  below  the  limit 
marked  out  for  the  jurisdiction  of  this  Court ;  I  am  of 
opinion  that  both  appeals  be  dismissed* 

Judge  Flemino.  These  being  acdons  of  trespass 
quare  clausum  fregitf  sounding  altogether  in  damages, 
which  were  assessed  at  less  than  one  hundred  doUan; 
and  neither  a  freehold  nor  a  franchise  being  in  contro-. 
versy,  I  am  of  opinion  that  this  Court  has  no  jurisdiction 
of  the  causes,  and  that  the  appeals  be  dismissed. 

Bt  ths  Court,  appeals  dismissed. 
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Milstead  against  Redman.  jS^*^«ilth, 

THE  declafation  in  this  case  was  in  the  fbllowine    !•  AftcrTep. 

^  diet  in  Ml  so« 

words ;  "  7ane  Redman  complains  of  Joseph  Mlstead.  tionfor  breach 

.         -  •*       A  of  a  promue 

in  custody,  &c.    for  that^  on  the  day  of  to  manj, 

^  in  the  year  of  our  Lord  »  in  i!!i^^not  to 

the  Parish  of       .      .  ,  and  County  aforeaaid,  he,  {jj^'^od 

the  sard  Joseph  Mihteady  then  being  sole  and  unmarried,  *^^eSS!^ 

in  consideration  that  the  said  Jane,  she  being  also  then  "He.  w".  *? 

"^  °  be  tolemiuzeil 

^le  and  unmarried,  at  the  special  instance  of  the  iit^  u  left  hxmnk 
lendant,  had  then  and  there  agreed  and  undertaken,  and  tion.  03*  See 
faithfully  promised  the  said  defendant,  that  she,  the  said  ^!S^'^ui 
yane^  the  plaintiff,  would  take  tfee  said  defendant  to  be  '^ly^'^^ 
htfif  husband  within  the  space  of  months  then  ^^^^  ^^  > 

Bfnct  following,  he,  the  said  defendant,  undertook  and  Ca^re  and 
tiien  and  there  faithfully  promised  the  said  plaintiff,  yan^,  411.     CanA. 
that  he  the  said  Joseph^  the  defendant,  would  take  to  his  ^[  ^t^^^i 
wife  the  said  Janey  the  plaintiff,  within  the  space  of  Cf^tty.%%9i. 

months,  then  next  following;  and  the  said  ^^  ^^ 
Jane^  the  plaintiff.  Confiding  in  the  said  promise  and  un-  itanoes  a  mnr- 
dertakings  of  riie  said  defendant,  hath  always,  from  repeatedly  w- 
dience  hitherto,  refused  to  contract  matrimony  with  any  eoi&iaaDoet 
other  man  whatsoever,  and  still  remains,  and  is  sole  and  niay^ur^ 
unmarried,  and  always,  from  the  time  of  making  the  jj™^  ^^. 
promises  and  undertakings  aforesaid,  for  the  space  of  »her  eonUnii^ 

months,  then  next  following,  and  always  oy  ^^  ^••• 
ftom  thence  afterwards  hitherto,  she,  the  said  plaintiff,  Me»  p.  iTot 
being  sole  and  unmarried,  was,  and  is  ready  to  take  to  jvSiw^t**^' 
her  husband  the  said  defendant,  and  very  often  within  ^  "^^  '^^• 
that  time,  offered  to  take,  to  be  her  husl>and,  the  said 
defendant ;    yet  the  said  defendant,  not  in  the  least 
regarding  his  m^ny  promises  or  oaths,  but  contriving, 
and  fraudulently  has  deceived  the  said  plaintiff^    and 
within  the  time  aforesaid,  nor  at  any  time  since,  hath  the 
raid  defendant  taken  to  wife  the  said  plaintiff,  although 
often  req[uired  so  to  do,  hut  he  wholly  hath  refused,  and 
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OoMSBm,  MiS  dodi  rttmt  to  trite  tmr,  die  plaintif;  ta  wife,  wlirv»- 
by  she,  the  plamtil^  is  damaged  one  thoasaad  dullan, 
and  therefore  she  sues*" 

Plea  the  general  issue^ 

Ia  the  Count]r  Court  of  Amherst^  m  ^htch  the  stiit 
Waa  instituted^  the  defendant  obtained  a  continuance  at 
hit  coats  in  Novtmber^  1905.  A  verdict  was  found  for 
Ae  plaintiff  in  Marck^  1806»  for  one  thousand  doUari 
damages^  whereupon  a  new  trial  waf  granted  the  de* 
fendanty  upon  condition  of  his  paying  the  costs  of  that 
triaU  At  May  term  following,  the  cause  was  again  con*, 
tinued  on  his  motion,  and  at  his  costs.  At  AugvU  term 
fat  moved  for  a  further  continuancct  oq  the  following 
gtOundSi  to  wit;  ^^  that  Mar^  ^cvfrner  was  a  material 
witness  for  his  defence,  and  that  he  could  not  go  to  trial 
without  her  testimony  i  also,  that  Thama*  C^tman  wm 
n  material  witness  in  this  case  «  that  he  could  not  f/k 
safely  to  trial  without  his  evidence  i  that  they  wer^ 
served  with  i|  subpq^a  in  this  case  to  this  term  by  the 
defendant,  who  had  given  t^ie  subp<[^a  to  the  sheriff,  bat 
that  the  same  was  given  bac]i:  to  him  to  serve  at  the  she* 
riff's  requests  and  they  did*  on  (he-  back,  acjcnowlcdgi 
the  same  ;  which  was  admitted  before  the  Cotirt  by  thf 
plaintiff  i  and  the  defendant  was  sworn  in  Court,  ao^d  on 
oath  auted  the  above  facts ;  a(so  ^ohn  DeveraitTs  bus* 
band  to  the  said  Mury^  being  sworn,  stated  on  oath,  th# 
anid  Mary  was  so  ill  with  a  bad  fever,  she  was  unable  ta 
attend  Coi^rt,  and  that  this  was  the  reason  she  did  not 
attend.^  The  Court  overruled  the  motion ;  to  whidi 
opinion  |he  defendant  excepted.  Another  verdict  waa 
then  found  for  the  plaintiff^  assessing  his  damages  to  7^ 
dollars*  Judgment  was  entered  accordingly ;  which  be» 
faig  affirmed  by  the  Superior  Court  of  law,  the  defend^ 
Mt  obtained  a  writ  of  Miufer^dtua  from  a  judge  ti  thit 
Court, 

Tho  foUowiog  errors  ware  assigned  in  the  petition, 
Firs^  that  the  declaration  does  not  set  out  a  cause  of  mok 
fim.    Tht  nakm  puiporta  to  be  out  for  a  hreadr-if 
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ttiiirtlii(^  promise  s  but,  by  r^asoii  of  the  ihliii  m  th#    <>•«»«««, 
declaration,  nothing  ia  so  definitely  charged  as  to  preaenl 
a  cause  of  action* 

1.  The  promise  is  laid  to  m^nry  the  plaintiff  vylthin 
[ihmi]  months:  and  the  declaration  proceeds  to  state, 
that  the  plaintifF  remained  sole  from  the  time  ^f  the 
promise  aforesaid  for  [bianil  months;  but  there  s  nothing 
to  identify  the  two  periods;  not  e?ei|  the  formal  particle 
*>  said: "  apd  hence  it  results,  that  there  is  po  breach  of 
promise  laid  in  the  declaration. 

2«  This  action  will  lie  ia  three  cases  only  ;  1st.  Where 
the  promise  is  not  restricted  to  a  marriage  within  a  given 
period;  in  which  case  the  lavr  construes  it  to  mean  a 
reasonable  period ;  2dly.  Where  the  promise  is  to  marry 
vithin  a  limited  time  \  in  which  c^se  the  action  lies  as 
ftQOn  as  the  time  expires ;  3dlj*  Where^  upon  either  of 
ttiose  promises,  the  defejDdant  marries  another;  in  which 
case  the  action  lies  immediately  on  the  event  of  such 
marriage.  Here  the  declaration  does  -not  pretend  to 
xnake  the  first  case,  of  a  promise  ^o  marry  within  a  rea* 
sonable  time.  It  does  not  pretend  either  to  make  th# 
third  case,  of  a  marriage  to  another ;  and#  for  ought 
that  appears  to  the  contrary,  the  promise  may  still  b^ 
es^uted.  It  auempu  to  make  the  second  case,  of  a 
pcomi^e  to  marry  within  a  limited  time  ;  but  there  is  no 
express  averment  that  the  time  has  expired  ;  nor  is  there 
any  thing  which,  by  grammatical  construction  presents 
a  necessary  inference  that  the  tipne  has  expired  ^  although, 
if  there  were  such  inference,  it  is  presumed  thai  would 
pot  supply  the  place  of  a  direct  and  positive  averment.. 
Xhe  time  being  bianii  and  the  defendant  still  not  charged 
to  be  married,  there  is  not  only  nothing  on  tlic  face  of 
th^  declaration,  to  show  the  promise  broken,  but  nothing 
to.show  that  it  may  not  yet  be  fulfilled- 

Secondly,  the  petitioner  having,  before  the  inferior 
Cotmty  Conrtf  brought  himself  strictly  withia  the  rule 
0£  law,  was  entitled  to  a  continuance ;  and  the  denial  of 
H  JMririnii  on  bis  evidence^  was  a  denial  of  one  of  th^ 
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s,^^,/"^^   rights* 

Baker 

JWwjttd       jnrif  for  the  plaintiff  in  error. 


* 


No  counsel  on  the  other  side. 


Thursday^  March  26th,  the  Court  affirmed  the  judg^ 


ment. 


Baker  against  Baker  and  others. 


March  iist,       THE  appellant,  John  Baker^  exhibited  his  bill  in  the 

Superior  Court  of  Chancery  for  the  Staunton  distri^ 

1.  Wkere  an  against  Henry  W.  Baker^  who,  and  himself,  were  execu* 

executor  has  a     ^  ^  ' 

•laim  againit  tors  of  Henry  Baierj  their  father,  deceased,  and  against 
his  tesutor,  the  Said  Henry  W.  BaJker  and  others,  who,  with  hioaadf, 
depeudag^  were  devisees  and  legatees  of  the  said  decedent,  claim* 
mlS^xhilJt^a  "*8  *^  ^^  P**^  *  compensation  from  his  estate,  for  Ser- 
bia in  eqaity  vices  performed  for  him  in  his  trade  of  a  butcher  from' 

against  his  eo» 

executors  and  November ^  1788,  to  December^  1795;  for  which  servicea 
h^e^Qoh  ^  the  said  decedent  had  promised  to  compensate  the  plains 
Sshed^and  ^ff»  (being  then  of  full  age,)  if  he  would  not  leave  him, 
toksunu  ^^  (which  he  was  about  to  do,;  and  would  continue  bis  cx- 
^  .        ^  ertions  for  him  in  that  business;  but  no  specific  sum  was 

S.  In    such  '      "^ 

ease,  he  oogbt  agreed  upon  between  them  ;  that  after  he  left  his  father, 

cUim      with  having  formed  a  matrimonial  connexion,  he  forebore  to 

celwjl"^  oy  press  the  payment,  or  adjustment,  of  the  compensatioii, 

hii^Swn  ^eltu  confidendy  relying  that  his  father  would  do  it  at  sooie 

mate  of   his  convenient  time ;  which,  however,  he  failed  to  do,  and 

acrvieesi  butt 

should  he  fail  departed  this  life  in  the  year  1807,  leaving,  by  his  will, 
Mil  ought  not  to  the  plaintiff,  property  inferior  in  value  (as  he  coa* 
S,**but  Si"J  tended)  to  what  was  left  to  any  other  of  his  children  j  in 
lhoai?^be  *'  which  will  nothing  was  said  about  the  plaintiff's  claim  to 
gnnuad  on  compensation  as  aforesaid.  The  bill  charged  a  know- 
ledge  of  the  agreement  and  services  by  the  defendantsj 
2 
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and  prayed  a  decree  for  a  reasonable  compensation  out    Octobxk, 
of  the  assets  unadministered^  or,  in  case  of  a  deficiency 
of  such  assets,  a  contribution  from  the  legatees  and  de- 
visees to  make  it  good,  and  for  general  relief. 

yoseph  Stover^  and  Elizabeth^  his  wife,  (late  Elizabeth 
Baker)  filed  an  answer,  in  which  she  denied  any  know- 
ledge of  such  promise  by  her  father,  or  that  he  induced 
the  plaintiff  to  remain  with  him ;  alleging  also,  that  she 
had  often  heard  him  say,  that  he  paid  the  plaintiff,  from 
time  to  time,  the  full  value  of  his  services.  Her  hus- 
band  stated  his  belief  that  her  answer  was  true;  and 
could  not  admit  the  justice  of  the  claim. 

The  other  defendants,  together  with  Stover  and  wife, 
filed  a  demurrer  to  the  bill ;  and,  for  causes  of  demurrer, 
insisted,  that  no  particular  sum  was  averred  to  have  been 
agreed  upon ;  and  that  the  devises  and  bequests  to  the 
plaintiff,  in  the  decedent's  will,  fully  satisfied  the  claim,' 
'  if  any  he  had* 

The  cause  was  heard  July  25th,  1810,  upon  the  bill 
and  demurrer ;  when  the  chancellor  sustained  the  de- 
murrer, and  directed  the  bill  to  be  dismissed  with  costs* 
The  next  day,  during  the  same  term,  the  plaintiff  moved 
for  leave  to  amend  his  bill,  which  was  refused*  An  ap- 
peal was  taken  to  this  Court. 

WtlRams^  for  the  appellant,  contended  that  the  bill 
mftde  a  sufficient  case  for  a  Court  of  equity  to  afford  re- 
lief, and  therefore  the  demurrer  should  have  been  over- 
ruled, and  the  defendants  decreed  to  answer. 

2.  That  if  the  demurrer  was  a  sufficient  bar,  the  Court 
should  have  suffered  the  plaintiff  to  amend  his  bill. 

Wiciham,  contra:  The  chancellor  was  clearly  right 
in  dismissing  this  bill  on  the  face  of  it.  It  is  a  mere 
ease  of  quantum  meruit  for  services  rendered  by  a  son 
to  his  father.  It  is  true  that  he  could  not  sue  at  law, 
because  he  was  executor:  but  he  might  have  retained 
assets  to  pay  himself*    No  want  of  asseu  is  alleged  is 
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October,  the  bilL  tie  does  not  say  that  the  subject  witbm  hit 
control  was  insumcient. 

The  bill  is  defective,  also,  imnot  claiming  any  parti^ 
cular  sum.  Certainty,  to  a  reasonable  extent^  is  always 
required:  but  in  this  case  there  is  none;  for  the  plain- 
tiff does  not  pretend  to  put  any  estimate  on  his  services^ 

Upon  the  merits^  there  never  was  a  more  unfounded 
claim.  It  is  evident  the  plaintiff's  object  was  to  con* 
ciliate,  by  his  services,  the  good  will  of  his  father* 
and  that  he  expected  to  be  compensated  by  his  wilL 
He  took  his  chance^  and  did  not  put  it  on  the  footing  of 
a  contract*  He  has  now  no  right  to  change  his  ground, 
and  appeal  to  a  court  of  justice.  He  has  made  his  elec* 
tion^  by  acquiescing  in  the  will,  and  not  offering  to  give 
up  the  estate  devised  to  him* 


Williams  J  in  reply.  Where  an  executor  has  a  claim 
against  the  esute  of  his  testator,  depending  on  a  quan* 
turn  meruit  only,  his  proper  remedy  is  in  equity.  If  be 
made  a  certain  charge,  the  other  legatees  might  sue  hint 
in  equity  for  a  settlement  of  his  account  He  may,  there- 
fore, apply  to  equity  for  the  same  purpose;  making  thent. 
all  parties. 

His  omitting  to  state  any  certain  sum  in  his  bill  is  un- 
important. The  whole  subject  should  have  been  refer- 
cd  to  a  master. 

Taking  this  bill  as  admitted  to  be  true  by  the  demurrci^, 
it  b  as  fair  a  case  as  ever  was.  The  presumption  of  the 
testator's  intention,  to  give  the  legacy  as  satisfaction  for 
the  services,  might  be  rebutted  by  evidence. 

At  any  rate,  leave  to  amend  the  bill  should  have  been' 
granted,  to  enable  the  plaintiff  to  state  what  compensa-^ 
tion  other  people  received  for  similar  services.  But,  ia. 
my  opinion,  it  needed  no  amendment,  as  the  whole  sulh» 
ject  might  have  been  inquired  into  by  a  master. 


Friday^  April  3d,  the  president  pronouncetl  the  CourtW 
opinion,  that  the  decree  was  erroneous  in  sustaining  dicr 
demurrer,  and  dismisaing  the  bill.  It  was^  therefore, ; 


In  m  3eth  Year  of  the  CommrniweauC  225 

versedf  the  demurrer  overruled,  and  leave  granted  the  Ootobeb, 
appellant  io  amend  his  bill ;  for  which  purpose,  and  fur-  n..^»v^/ 
thcr  proceedings,  the  court  remanded  the  cause*  Siundcrt 

Gainesi 


Saunders  against  Gaines  j^d&, 

1814. 

STEPHEN  SAUNDERS  was  appearance  bail  for  if  the  de. 
a  certain  WilHam  Murray^  at  the  suit  of  Philip  Gaines^  IS^^fi^ 
in  an  action  of  covenant  in  the  District  Court  holden  at  JiS^^^jS 
Washingtm  Court-house,    At  Rules  in  the  Clerk's  office,  ^7  ^»^  1 

nuiKt  uiiokaftB 
in  September y  1807,  a  judgment  by  default  was  entered  tbeUiiforhb 

against  the  defendant  and  bail,  and  a  v^it  of  inquirjr  H^beilb^' « 

awarded,  and  at  October  term,  1808,  (the  writ  of  inquiry  J^  f^j^^. 

not  having  been  executed,  and  no  defence  having  been  2ff<^*noJr^ 

made  by  the  bail;*  but  the  defendant  having  departed  >»•▼«  •  'cire 

diis  life  since  the  judgment  by  default,)  the  suit  was  the  btd^  but 

entered,  ^^  abated  as  to  the  defendant,"t  and  on  the  mo-  ^  e'xeeaton 

tion  of  the  plaintiff,  a  writ  of  scire  facias  was  awarded  Spio?ti^de- 

^agmnst  the  bail,  which  being  returned  executed,  he  after-  ^«»<*"*'* 

*  Note.  See  Bevited  Code,  Itt  vol  p.  7S,Ieh.  66.  leet  86.;  and  p.  87.  eh.  bail    iT*  nuh 
tH.  aeet  9Xk  '  case    appears 

to  be  du- 
f  Note.  The  suit  ought  not  to  have  been  entered  **  abated"^  in  this  ease,  charged  alto- 

See  Bemeed  Cede,  Itt  vol  p.  110.  eh.  76.  sect.  80.  **!5!''  r"  ^^ 

mode  oUpro* 

eeedioff 
againit  him  is  gifen  hj  kw  t  the  writ  of  inquiry,  hehig  againet  the  defendant  and  the  bail, 
eannot  he  eieeuted  as  to  the  bail  alone^  and  judgment  entered  against  htm  therettpon,  tepa- 
rar^from  the  defendant;  (see  fVaVLace  and  othereyi.  Maker ^  'siMw^-  534. ;)  neither  can 
be  be  inehided  in  the  iudgment  against  the  executore  or  adminiMtrator*  /  because  the  judg- 
ment against  tliem  is  de  bofde  iettatorie  or  inteetati,  and  that  against  the  bail  de  benit  pro' 
priie,  which  two  different  modes  of  recovery  would  be  Incongruous,  and  eannot  be  join^  in 
ene  judgment.  Bat  where  the  hail  has  defended  the  sait  and  pleaded,  if  the  defendant  die 
at  anjT  time  pending  the  soit*  I  apprehend  the  bail  is  not  discharged  i  because  the  Act  of 
Aasembly  declares  *^  he  shall  be  subject  to  the  same  judgment  and  reeoTenr  as  the  defend- 
ftst  fnigbt»  or  would  be  subjeet  Xo^  if  he  had  appeared,  and  given  special  bail.**  And  if  the 
defendant  die  between  the  verdict  on  the  writ  of  inquiry,  and  the  judgment  therenpon,  it 
tmearn^  that  judgment  is  to  be  entered  against  him  and  the  bail,  in  like  manner  as  if  he  were 
Gwiof.  (T/*'  See  Reviaed  Code,  1st  vol.  p.  UOw  the  latter  part  of  die  80th  section.  Where 
the  Mil,  hating  defended  the  suit,  and  pleaded  while  the  defenilant  was  Uring,  waives  his 
^leaq/^er  xhe  defendanVi  death.  1  presume  the  writ  of  Inquiry  b  to  be  awanled,  and  judg- 
mant  entered  against  the  bail  alone  i  because,  in  that  case,  it  eannot  be  entered  against  xX\t^ 
de/endtml  as  in  Wallace  and  otheroji*  Baker, 

^vou  nt  Ff 
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OcvoBBs^   wards  pleaded,  and  a  verdict  and  judgment  weve  obiam- 
ed  against  him. 

To  this  judgment  a  writ  of  mpcra^deas  was  granted  by 
a  judge  of  this  Court* 

Wkkham^  for  the  plaintiff  in  error,  observed  that,  by 
the  defendant's  death  after  the  writ  of  inquiry  awarded, 
and  before  it  was  executed,  the  appearance  bail  was  dU- 
charged. 

No  counsel  appeared  on  ibe  other  side* 

Thursdagi  April  9d,  the  president  pronounced  tht 
Court's  opinion,  *^  that  the  plaintiff  in  error  could  not  be 
legally  proceeded  against  by  scire  Jaciaa*^*  The  judg* 
meat  was  therefore  reversed,  ^'  the  verdict  and  all  Uift 
proceedings  subsequent  to  the  awarding  of  the  ^cirr  Ji^ 
ciaa^  (^including  the  order,  sec  aside,  and  the  cause  re* 
manded  for  further  proceedings  against  the  representa* 
lives  of  IFiUtam  Mu  ratfy  (for  whom  the  plamtiff  was 
l^pearance  bail,)  according  to  the  Act  of  Assembly."* 

*  See  BevitcJ  Code,  Ist  vol  p.  110  eh.  7  6.  seet  SO. 


Mthday.  Huinc  Qf^ainsl  Boale. 

March  ^(^  . 

ISU. 

Where,      UPON  a  writ  of  inquiry  in  an  action  of  assumpsit^ 

apZa^i^Z  ^^^  Plaintiff's  damages  were  assessed  by  a  jury  to  327 

the    Court*'  dollars  and  50  cents,  with  legal  interest  thereon  from 

(thoQffh     net    ,  *.  -3  - 

•peciSed,)    a  the  1st  of  November^  1806,  till  paid,  beside  his  costs  s 

▼errifct   li  eet        J  .     ,  ,     ,  ^ 

ande,  without  and  judgment  was  entered  thereupon.  But,  ar  the  santie 
S^nt'ScSS,'  term,  *'on  motion  of  the  defendant,  by  his  attorney,  and 
gje^^ppeiiateyj,^  reasons  appearing  to  the  Court,  the  verdict  and  judg- 

take  it  for 

IprsDted  those  reaeoQt  were  fuffieieiit;  ne  Utt  of  eaeeptioof  being  filed. 
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ment  was  set  aside;  abd  the  defendant  pltBdcd  noli  d»-   Ootobbs, 
sumpsitj  to  w  ich  the  plaiati6P  replied  getierallf."     No  v.^^-v'-i^ 
etxception  was  taken  tb  the  Court^t  opintoti.     A  genel-al 
Verdict  was  afterwards   found  tor  the  defiendant^    and  ?» 

judgment  accordingly  (    from   which  the   plaintiff   ap*      others 
pealed.  •  '  ._ 

Wkiham^  for  the  appellant,  made  ^  point  Aat  the 
Court  below  erred  in  granting  a  new  trial  without  di- 
recting the  payi^fitnt  of  costSf  no  reason  being  sptcified. 

But,  o\x  Wednesday^  the  1st  of  Aprils  the  president 
pronounced  the  following  opinion  of  this  Court. 

•*  It  appearing,  in  this  case  of  record,  that  there  were 
sufficient  reasons  to  justify  setting  aside  the  verdict^ 
without  the  payment  of  costs  by  the  appellee,  this  Court 
is  of  opinion  that  there  is  no  error  in  xht  judgment,  and 
that  it  be  affirmed.^ 


Campbell  against  Price  and  olh^rd* 

AFTER  the  affirmance,  by  the  Court  of  Appeals,  on 
the  15th  of  November ^  1  f 99,  of  the  late  Chancellor 
Wtthe*s  decree  in  this  case,  bearing  date  the  14th  of 
Martha  If 97,  (for  which  sec  Price  v.  Campbell^  d  Call, 
116.)  i^  wais  discovered  that  a  mistake  had  been  com- 
mitted in  that  decree  $  the  sum  decreed  being  currency 
when  it  should  have  been  sterling  money  |  as  incontesti- 
Wy  appeared  from  the  documents  spread  on  the  record. 
The  Chancellor  **  being  of  opinion  that  such  an  error, 
discoverable  at  the  first  glance,  might  be  corrected  with- 
out a  formal  procedure  by  bill  of  review,*'  made  an  or- 
^r,  on  motion,  to  that  effect  on  the  6th  of  March^  1800. 
tJpon  an  appeal,  this  order « was  reversed  by  this  Courty 


Jlpril  ui, 
1818. 

The  Court 
of    Chaneerf 
cannot  eoi^ 
reet  on    mo- 
tion, or  by  bOII 
of  n  viewy  an  j 
error,    appa- 
rent   CD   the 
face   of     the 
proceedings, 
m     a  decree 
rohich  Aa8 
been  affirmed 
itf  the  Court 
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OcToaim, 
•811 

Campbell 

V. 

Friee  and 
others. 


'     S^^rmne  Ctmrt  ^  Appeals^ 

the  15th  of  May,  1804,  without  any  reason  assigned.  The 
plaintiff  i  Campbell)  was,  on  the  8th  of  jfuru  folio wingt  al- 
lowed, by  leave  of  the  Court  of' Chancery,  to  file  a  biU  for 
reviewing,  as  well  the  decree  pronounced  the  I4th  of 
March^  1797  as  the^order  made  the  6th  of  March,  1800, 
setting  forth  in  his  bill  the  error  above  mentioned  in  the 
original  decree,  and  that  the  correction  thereof  by  the 
Chancellor  had  been  disapproved  by  the  Court  of  Appeals, 
merely  ^*  because  it  had  not  been  done  by  means  of  a  ^ 
qfreview*^^  To  this  bill  the  defendant  demurred;  and  ths 
cause  coming  on  to  be  heard  the  Srth  of  February^  i  809, 
Chancellor  Tatloa  dismissed  the  bill  with  costs ;  *^  be- 
ing of  opinion,  that  after  an  affirmance  of  a  decree  by 
the  Court  of  Appeals*  a  bill  of  review  should  not  be  re- 
ceived, but  for  new  matter  which  could  net  be  produced, 
or  used  by  the  party  claiming  ,the  benefit  of  it  at  the 
time  when  the  decree  was  pronounced,  and  proved  to 
have  been  discovered  since  ;*  and  not  for  errors  of  law, 
or  fact,  which  appear  upon  the  face  of  the  pro^teding9 
and  decree J'^  Whereupon,  the  plaintiff  appealed  to  this 
Court. 


Williamsy  for  the  appellant* 

Warden^  for  the  appellee* 

Thursday,  April  2d,  the  president  reported  the  opinion 
of  the  Courtt  that  after  a  decree  of  the  Court  of  Chan- 
cery has  been  affirmed  by  the  Court  of  Appeals,  a  bill 
of  review  cannot  be  received,  on  the  ground  of  any 
error  in  the  decree,  which  is  apparent  on  the  face  of  the 
record* 
.  Decree  dismissing  the  bill  of  review  affirmed. 

•  Nate.    See  Wimtm  t.  J§hn»9nU  exeeut9r$t  S  Munf.  505«319. 
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Stanard  against  Brownlow.  .^z"^; 

1812. 

IN  this  case,  a  decree   of  the  late  High  Court  of      ^  »  ^«- 
Chancery,  dismissrofi:  a  bill  of  Review,  was   reversed  f^  the  appei. 

,  late  Court  wilt 

by  this  Court ;    the  original  decree  was   also  reversed ;  if   requetted, 

and   it   was   ordered  that  the  injunction  awarded  the  that  Ui  wm 

appellee,  to  stay  proceedings  on  a  judgment  recorded  J^^  ooSTiZ 

against  him  by  the  appellant,  be  dissolved,  and  his  bill  JJ^'^peiiJ 

dismissed  with  cOsU.  f»M»B    .>»7* 

been  paid,  the 

'  Tuesday^  April  7th^  Stanard^  for  the  appellant,  moved  tune  be  re- 
an  addition  to  the  erder  made  yesterday  ;  that  in  case  the  uvfai rtereat 
money  decreed  to  the  appellee  shall  have  been  paid,  it  ^f^yiJ^nT^ 
be  decreed  back. 

Judge  Roans  observed,  that  a  similar  order  had 
been  made  in  the  case  of  Branch  v.  Burnley^  1  Ca//,  16(X 

The  following  addition  was  therefore  made  to  the  or- 
der :  ^*  And  if  the  amount  of  the  money  and  costs  re- 
covered by  the  decree  in  the  original  suit,  and  of  the  costs 
recovered  by  the  original  decree  on  the  bill  of  the  re- 
view, shall  have  been  paid  to  the  appellee,  it  is  further 
decreed,  that  he  do  repay  the  same  to  the  appellant,  with 
interest  thereon,  after  the  riate  of  six  per  centum  per  an- 
num, from  the  time  of  the  receipt  thereof  till  it  be  re- 
paid. 
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wedneida^,  Woodson  a^Mist  Jolids. 

1812 

1.  Th6  86.      THIS  was  an  action  of  debt  in  the  late  District  Court 
^^?r  '"  .u*  holden  at  Prince  Edward   Court-house^  in  the  name  of 

bond  for   the  ^ 

pr<  sectttion  of  John  Johns  and  yohn  Bennmg^  (who  sued  for  the  bene« 

an  injuf)«  ion  *^  "^  "^ 

is  not  liftb'e  fit  of  John  Benning^^  against  WtUiamiMeridith  and  Betf 
and  ^mRQe%.  J<Jfnin  Morris^  on  a  bond»  dated  the 'Hd day  of  July ^  1791, 
M«^  on^Tn  ^°  ^^^  penalty  of  one  thousand  pounds,  conditioned  for 
pSnor  Coort '  ^^  prosecution  of  an  injunction  in  the  High  Court  of 
Chancery,  to  stay  proceedings  on  a  judgment  obtained 
on  a  bond  by  John  Johns  against  Peter  May^  and  Charles  May^ 
ooodition,  tbfe  John  Benwng^  and  Willuxm  Meridithy  his  secorities,  and 
not  recover  ^^  ^  judgment  in  favour  of  John  Denning  against  said 
Sof  demrd^d  W^Uiam  Meridith.  The  breach  of  the  condition  set  fortk 
in  the  decia.  j,j  ^ij^  declaration  was  "that  the  injunction  aforesaid  wn* 

raDony    or  in  ** 

the      assign-  dissolved,  and  the  said  William  Meridith  did  not  pay  un* 
tnent    oT 

breaehes.  to  the  said  Jol^  Benning  five  hundred  pounds  curreot 
3.  The  act  money,  Su:.  (stating  the  amount  of  the  debt  and  costs  of 
afiovhlgdiim^  the  j  adgment,)  and  the  cost  that  was  awarded  the  said 
iSb^rmance^'lJ  7^^  Benntng  upon  the  dissolution  of  the  said  injunction^ 
d^ees  in  accotdng  to  the  condition  of  the  said  writing  obligatorjf 
docs  not  Au.  above  set  fourth.^'*  The  suit  abated  as  to  William  Meridith 
ooTeryofweh  and  Benjamin  Morris^  they  being  returned  by  the  Sheriff 
•ecurky*  hi  a  "  no  inhabit antsj'^  and  also  as  to  tlie  plaintiff^  John  Ben* 

tSe  ^fire  ^i^STy  ^Y  h**  death. 

that  aet  ^j^^  defendant  John  Woodson  pleaded  conditions  per- 

formed. 

On  the  trial  of  the  cause  the  plaintiff  offered  as  evi- 
dence, on  which  to  recover  ten  per  cent*  damages,  (and 
the  costs  expended  in  the  court  of  appears,)  during  the 
continuance  of  an  appeal  from  the  High  Court  of  Chaa« 
eery  to  that  Court,  a  copy  of  the  record,  showing  that  aC* 
ter  the  dissolution  of  the  injunction,  the  bill  was  dismiss* 
ed  with  costs  :  from  which  decree  in  September^  1802^ 
the  complainant  prayed  an  appeal,  ^*  which  was  allowed 
him  xoithout  security^  none  being  required  by  the  defend^ 
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aitl*«  counsel,  and  that  on  the  17ih  of  November^  1807^  Octobee, 
that  decree  was  affirmed  by  the  Court  of  Appeals;' 
to  the  iatroductloii  of  which  evidcnct?  the  council  of 
the  defendant  objected,  "upon  the  ground  that  the 
defendant)  against  whom  the  suit  now  stands,  is  not  liable 
for  the  costs  and  damages  of  the  Court  of  Appeals ;" 
which  objection  was  overruled  by  the  Court,  and  the  said 
record  suffered  to  go  to  the  jury  as  evidence.  To  which 
opinion  a  bill  of  exceptions  was  filed. 

A  verdict  was  thereupon  foi^nd,  and  judgment  rendered, 
for  the  debt,  in  the  declaration  mentioned,  tu  be  dischar- 
ged by  682u  ISs.  9d.  damages,  widi  five  per  cent,  inter- 
eat  on  379/*  16*.  3i/.  part  thereof  from  the  2i/ciay  of  jfiilyj 
1791,  to  the  29th  day  oi  September  1802,  and  with  like 
interest  on  the  like  sum  from  the  17th  day  of  November^ 
1807,  till  paid;  ten  per  cent,  damages,  on  the  debt  and 
costs  originally  due,  from  the  29lh  of  September ^  1802  to 
the  17th  of  ^(9 v^m^^r,  i807,  being  included  in  the  said 
sum  of  682/.  i6s.9d.  as  appeared  by  a  statement  deli- 
vered to  the  jury  on  the  trial  of  the  cause;  which  statement 
was  annexed  to  the  transcript  of  the  record  as  an  exhibit 
to  this  judgment  and  a  writ  of  supersedeas  was  awarded 
by  a  judge  of  this  Court. 

Samuel  Taylor ^  for  the  plaintiff  in  error. 
No  counsel  for  the  defendant 

Thursday,  April  9th.  The  president  pronounced  the 
Court's  opinion,  **  that  the  said  judgment  is  erroneous ; 
Ist.  Because  the  security  in  a  bond  for  the  prosecution 
of  an  injunction,  is  not  liable  for  the  costs^and  damages 
which  may  accrue  on  an  appeal  to  a  Superior  Court ; 
2dly.  Because  the  defendant,  neither  in  his  declaration, 
nor  in  his  assignment  of  breaches  of  the  condition  of  the 
bond,  demamled  such  costs  and  damages ;  and.  3dly* 
Because  no  such  damages  on  the  affir^iance  of  a  decree 
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OoTOBBft,    in  Chancery*  were  allowed  at  law,  at  the  time  ofexeeudng 
i^^^^v-^^^  the  said  bond*^^* 

Mosciey**        Judgment  reverted,  and  new  trial  directed,  **  on  which 
Heirs       trial  the  jury  is  to  be  instructed  according  to  diia  opt 

Back  &  Bran-  oion." 
dcr. 


5^4t{^    Moseley's    Administrators  and   Heirs  agatusi 
*"*•  Buck  and  Brander. 


1.  if  an  a*  THIS  was  a  bill  exhibited  by  the  administrators  and 
ed  to  sell  a  heirs  of  Benjamin  Moseley^  deceased,  against  Buck  and 
beconjf  him-  Brander^  merchants,  and  partners,  to  have  a  contract  for 
ShaserbyKr"  ^^^  **^^  ^^  2fi^6\  acres  of  military  land  in  the  State  of 
gaining  ^  with  Kentucky y  rescinded,  on  the  ground  \A  frauds  and  the 
from    whom  land  rcconveyed. 

the  fat  th  It  a  The  equity  stated  was,  that  the  defendants  were  ap- 
coaW*^  be^  got  pointed  by  the  said  Benjamin  Moseley^  and  undertook, 
^iS)n*Te*'ls  as  *^'»»  agents,  to  sell  the  land  in  question,  for  the  best 
5?'*'^  and     P"*'^^  ^^y  could  get  in  his  behalf,  and  apply  the  proceeds 

the    eontraet  to  his  credit  J  that  he  had  previously  been  offered  2^. 

ought    to    be 

vacated,         per  acre  by  Hicks  and  Campbell^  agents  for  Charles  Cope* 

2.  In  such  landy  and  having  reason  to  believe  they  would  give  more, 
Te^luUy'^win  refused  to  take  it,  but,  at  their  special  request,  promised 
compd  luin  w  them  the  refusal  if  a  price  should  be  offered  which  he 
br.ti,  im  le-  ^as  disposed  to  take  ;  that  he  informed  the  defendants 
bia  pciiH»ii«e»e  of  this  offer,  mentioned  his  opinion  that  they  would  give' 
i™ttfiv*t,  m4  more  than  2*.  per  acre,  and  his  wish  that  they  should 
^uint  rlTul"  have  the  refusal;  that  afterwards,  from  time  to  time,  the 
Muandpro-  defendants  made   sundry  communications   to  the  said 

Benjamin^  through  a  certain  Robert  Kincaid^  concerning 
the  said  land,  in  which  they  constantly  stated  they  had 
offered  the  land  to  Hicks  and  Campbell^  and  to  various 


*  See  iter).  Code^  td.  fl. 
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other  persons,  and  found  it  impossible  to  get  more  than   OctoBBa, 

2*.  per  acre  :  they  then  came  forward  with  a  proposal  to  ..^^-v^^^ 

purchase  the  land  thcmselres,  and  the  siid  Benjamin^    Moseie/s 

having  confidence  in  their  assertions,  was  ibduced  to  ac-       Hdrs 

cede  to  their  proposal  ;  that  since  his  de^th,  the  plain»  Buckk  Braa« 

tiffs  had  come  to  the  knowledge  of  a  suit  brought  in  the         ^^ 

said  Superior  Court  of  Chancery  by  Charles  Copland^ 

against  the  said  Buck  and  Brander^  concerning  the  said 

land  ;(a)  from  the  proceedines  in  which  it  appears,  and     («)  Seetli« 

■  eate  renoted 

so  the  plaintifls  charge  the  fact  to  be.  that  the  said  Charles  in :  OaUi  iis. 

Ci:^/ait// was  accordingly  desirous  to  purchase  the  said 

land,  and  by  himself  and  his  agents,  Hicks  and  Campbell^ 

made  repeated  applications  to  the  said  Buck  and  Bran^ 

dery  for  the  said  land,  and  expressly  informed  them^  that 

they  were  ready  to  give  more  than  2^.  per  acre;  that  they 

were  ilesirous  of  fixing  on  a  price  above  that  sum,  but 

were  prevented  from  doing  so  by  the  evasive  conduct  of 

Btick  and  Brander^  who,  instead  of  acting  the  part  of 

faithful  agents  to  the  said  Benjamin  Moseley  used  very 

undue  means  to  prevent  the  said   Copland^  or  his  said 

agents,  from  purchasing,  and  at  the  same  time  concealed 

diese  offers  from  the  said  Benjamin,  stating  to  him,  un« 

truly,  that  it  was  impossible  to  get  more  than  2s.  per 

acre  ;  their  object  being  to  get  the  land  for  themselves 

at  a  price  less  than  its  value,  which  conduct  of  theirs 

ought,  in  equity,  to  avoid  their  said  purchase* 

The  defendants,  by  their  answer,  admitted  their  agency 
Cor  Benjamin  Moseley;  but  insisted  upon  the  contract 
£or  the  land  ;  denying  all  fraud  and  concealment  on  their 
part. 

trhe  bill  was  supported  by  the  deposition  of  Charles 
Copiand^  (to  the  same  effect,  in  substance,  with  his  bill 
against  Buck  and  Branderj  2  Call^  218.  220.,)  and  by  a 
transcript  of  the  bill  and  answer  in  that  suit. 
'  The  cause  coming  on  to  be  heard  the  26th  day  of 
February y  1811,  the  following  opinion  and  decree  were 
delivered  by  Chancellor  Taylor. 
ToL.  lU.  Off 
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October,        "  The  case  repotted  in  2  Call^  between  these  defend* 
v,^^.^^.-^  ants  and  Charles  Copland^  does  not  apply  here,  as  these 
Moseicy's     plaintiifs,  or  the  person  they  represent,  were  not  parties 
Heirs        to  that  suit,  in  which  >the  Supreme  Court  only  determin- 
Buck  H  Bran-  ed,  that  if  these  defendants  had  committed  the  fraud  mih 
^^'        which  they  stood  charged,  any  benefit  arising  therefrom 
should  not  be  transferred  to  Mr.  Copland  but  that  Mr. 
Moselet/9  on  whom  the  fraud  was  said  to  have  been  prin- 
cipally committed,  should  be  relieved  against  it.      This 
was  correct.     Bat  a  different  construction  seems  to  have 
been  put  upon  that  decision,  which,  perhaps,  has  given 
rise  to  the  present  suit ;  in  which  the  only  inquiry  is, 
whether,  as  stated  in  the  bill,  the  defendants  were  oflfer- 
ed  more  than  2^.  per  acre,  and  concealed  it  from  Mr. 
'    Moaelet/y  at  the  time  of  their  purchase  from  him  at  that 
price*     They  deny  it  in  their  answer.     But  the  plaintiffs 
rely  much  upon  the  defendant's  fornier  answer,  to  Mr. 
Copland^s  bill,  to  convict  them  of  the  alleged  fraud.    Let 
this  part  of  the  case  be  examined.     The  suit  referred  to, 
in  which  that  answer  was  filed,  contained  all  the  evidence 
(as   it  appears)  that  is  in  this,  except  the  deposition  of 
Mr.  Copland.     In  that  suit,  the  answer  was  held  respon- 
sive to  the  bill,  and  being  not  disproved  by  any  evidence 
in  the  cause,  was  very  properly  taken  to  be  true,  against 
Mr.  Coplandy  and  in  favour  of  the  defendants  :  and,  as 
that  answer  is  now  relied  upon  by  the  plaintiffs,  it  must 
be  taken  all  together,  and  not  garbled :  and,  under  Ae 
influence  of  this  rule,  the  effect  is  as  clearly  in  favour  of 
the  defendants  in  relation  to  Mr.  Moseky^  as  it  has  been 
held  in  relation  to  Mr.  Copland:  and  more  especially, 
when  considered  in  connexion  with  the  answer  in  this 
case.     Here  let  it  be  remarked,  before  the  other  testimo- 
ny ii  examined,  that  all  the  defendants  undertook  to  do» 
was  to  sell  Mr.  Moseleifa  military  land  for  the  best  price 
that  they  could  get,  and  to  give  Hicki  and  CctmpheO^ 
preference ;  that,  finding  that  they  were  steady  in  their 
first  offer  to  Mr.  Moaeley  of  2»r  per  acre,  the  defendants, 
through  their  agent,  Mn  Kincmd^  made  Ibe  rcpreseata- 
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lion  to  Mr.  Moseley^  and  proposed,  if  it  was  agreeable    Octobbh^ 
to  him,  to  take  the  land  at  that  price  themselves,  to  v.^-*v^^*/ 
which  he  acceded  :  and  whether  this  conduct  of  the  de-     Mosciey's 

Adni'ra  and 
fendants  deserves  to  be  branded  with  the  epithet  Qt  frauds        H^ire 

depends  entirely  upon  the  evidence  of  JVIr.  Campbell  waA  Baekk  Bran^ 
Mr.  Copland.  Mr.  Campbell  proves,  that  Hicks  and  ^  ^^''' 
Campbell  had  offered  Mr.  Moaeley  two  shillings^  and  that 
BtLck  and  Brander  had  promised  them  a  preference  in 
the  sale  ;  but  that  Mn  Campbell  did  not  mean  to  dis- 
cover to  them  that  Hicis  and  Campbell  would  ^ive  more 
.  than  that  price  ;  aldiough  Mr.  Campbell  says  th^t  he  inr 
.  tended  it,  if  the  land  had  been  pgain  offered ;  but,  as  it 
was  not  in  the  nature  of  things  for  Bud  and  Brander  to 
know  what  Hicks  and  Campbell  secretly  intended,  it  was 
not  their  duty  torenew  the  offer;  and  if  they  had,  they 
might  have  been  deemed  impertinent.  From  this  evi- 
dence, then,  it  seems,  that  the  defendants  were  justified 
in  their  representation  to  Mr.  Moseley.  But  Mr.  Cop^ 
land  proves  that  the  defendants  were  to  give  him  a  pre- 
ference ;  and  that  he  intimated  very  plainly,  that  if  Mr. 
Moseley  would  not  take  two  shillings  per  acre,  he,  Mr* 
Copland^  would  give  more ;  and  that  he  is  under  an  im- 
pression that  the  defendants  so  understood  him.  But 
surely  this  impression  of  Mr.  Copland  is  incorrect,  as  he 
did  not  say  at  atiy  time  how  much  more  he  would  give  : 
for  after  the  defendants  had  made  the  purchase  on  their 
own  account,  he  tendered  to  them,  according  to  his  own 
statement,  only  troo  shillings  per  acre,  as  the  sum  which 
he  had  offered.  If,  then,  this  was  the  highest  price  he 
^ad  offered,  it  still  seems  that  the  defendants  were  cor- 
rect, in  saying,  through  Mr.  Kincaid^  that  they  could  get 
no  more  for  Mr.  Moseley  s  land  ;  and  the  correspondence 
with  Mr.  Kincaid  certainly  proves  it,  and  proves  also, 
that  Mr •  Brander  acted  in  a  manner  as  friendly  to  Mr. 
Moseley  as  it  was  honourable  to  himself;  and  Mr.  iSn- 
ceid*s  testimony  is  in  confirmation  of  it ;  nay,  after  the 
purchase  by  the  defendants,  Mr.  Brander  informed  Mr» 
Kin^aid  that  if  Mr.  Moseley  was  dissatisfied,  he  should 
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October,   not  bc  bouod.     This  was  the  last  act  by  wbrch  tfiis  trans* 

1811.  .  ^  ^ 

K^^^s/*^^  action  was  closed^  and  certainly  had  nothing  like  fraud  is 

AdrnvJ"  and   ''*     '^P^*^  ^^®  ^^^^  ^^  *^  ^^^»  ^^  ^^"''^  ^^*  adjudge^ 
Heirs        order^  and  decree,  that  the  bill  of  the  plaintiffs  be  dis- 

BuckkBr»n-  missed^  and  that  the  administrators  of  the  said  Benja^* 
^'  min  Moaelty^  out  of  the  goods  and  chattels  of  their  tes- 
tator, in  their  hands,  to  be  administeredi  if  so  much  thejr 
have,  if  not,  then  out  of  their  own  estates,  and  the  next 
friend  of  the  infant  plaintiffs,  pay  to  the  defendants  the 
coats  by  them,  in  their  defence,  expended*" 

From  this  decree  the  administrators  appealed ;  and  by 
consent  of  parties  in  th«  Court  of  appeals^  the  heirs  were 
afterwards  received  as  appellanu. 

Wtckham^  for  the  appellants.     This  case  Is  stated  sub- 
stantially in  2  Cali^  218 — 230.  Buck  and  Brander  v.  Cop^' 
land;     The  Court  there  say  that  if  the  fraud  was  proved, 
Moseley's  representatives  we^e  entitled  to  the   land.     I 
admit  this  is  not  authority^  because  they  were  not  parties 
to  that  suit.     But  the  answer  in  that  suit  of  the  present' 
defendant  is  conclusive  evidence  that  they  were  guilty  of 
fraud.     The  general  rule  is  that  papers  filed  in  one  suit 
are  not  to  be  received  as  evidence  in  another,  between* 
other  parties ;    but  evidence  of  what  a  party   has  been 
(a)    Peake'9  heard  to  say  on  his  oath  is  good  against  him*  a)     If  Mr. 
54.    Grant  v  Buck^o  admission  in  a  conversation  in  the  street  would 
Peake'tRep,  ^®  received  as  evidence  against  him",  his  answer  on  oath  ' 
*^  should,  a  fortioriy  bc  so  received.    The  declarations  of' 

^  the  defendants  in  their  letters  to  Moseley  through   KSfh* 
caidy  are  in  direct  oposition  to  their  answer  to  Copland** 
bill.     From  that  answer,  and  Copland^s  deposition,  dicy 
appear  evidently  to  have  been  unfaithful  agents.    Th6' 
land  ought  therefore  to  be  decreed  to  us.  ^ 

Wtlliamsy  contra.  Their  answer  to  Copland^s  bffl" 
shows  clearly  there  was  no  fraud.  They  no  where  adnalf ' 
they  were  ever  offered  more  than  2s.  per  acre.  CoplanSP 
fe  his  deposition,  only  says  he  msinmttd  that)  if  h^  ' 
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ceuM  not  m  tlie  land  at  2s.j  be  would  give  more.    This    October, 

1811. 

insinuation  wasurot  understood  by  Bud  and  Brander^    v^-^v^^/' 

The  only  means  for  them  to  divine  that  he  would  irive     Mosdey** 
•^  °  A.dm*rs  and 

28.  %d.  was  OampbelPs  declaration  that  Hicks  and  Camp-       Heirs, 

bet  I  would  give  as  much  as  any  body  else.     Moaetey  him-  Bo^k  Braa- 

self  had  declared  that  Buck  and  Brander  should  have  the  ^^' 

refusal.     They  were  to  sell  only  in  the  event  of  their 

determining  not  to  keep  the  land  themselves. 

Wlckani.     In  their*  answer  to  Copland^ a  bill,  it  is  ex* 
pressly  said,  that  Copland  told  Buck  that  he  would  give 
more  than  2*.  per  acre^{a)  and  that  Hicks  and  Campbell  ^^  ^  ^^'^» 
and  he  were  the  same  person. 

Williams*  No  offer  of  any  definite  sum  was  made. 
He  surely  did  not  mean  to  bid  against  himself;  and 
no  person  offered  any  more.  It  appears  from  the 
correspondence  through  Kincaid^  that  they  offered  to  let 
Moseletf  take  the  land  back«  if  he  chose  it.  But  he  ap<* 
proved  of  their  conduct  in  every  respect.  The  very 
circumstance  of  their  detailing  every  thing  they  knew 
about  the  transaction  shows  they  intended  no  fraud* 
Their  answer  to  Copland^s  bill  (if  evidence  at  all)  must 
be  taken  altogether*  If  so,  it  shows  that  no  larger  sum 
than  2^*  was  ever  offered. 

JBvenr  admitting  the  defendants  have  acted  improperly* 
oi^ht  the  contract  to  be  rescinded?  The  utmost  that  can 
be  claimed  is  the  difference  between  2^.  per  acre,  and  the 
price  which  might  have  been  obtained. 

Wickham^  in  reply.  As  agents  for  Moseley^  it  was  the 
duty  of  Buck  and  Brander  to  get  the  iest  price  they  could* 
But  they  avoided  Copland:  endeavoured  to  have  no  com* 
munication  with  him,  considered  his  conduct  ^^  ungentle" 
manly,^^  because  he  interposed  to  prevent  their  getting 
the  land,  and  did  not  tell  him  that  any  other  persoa 
mEOuld  give  2s*  Fraud  consists  in  suppression  o  truth,  as 
vrell  as  affirmation  of  falsehood*    Here,  both  are  found* 
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October,  Buck  perhdps  went  further  in  tbe  fraud  than  Bfander  ;  but 
v.,^^v-^^^  although  one  partner  is  not  punishable  criminal^  for  a 
Moseiey'8     fraud  committed  by  another  f6r  their  loint  benefit,  he  is 

AUm'rs  and  -^  J  » 

Heirs.  liable  for  the  chii  consequences.  Indeed,  they  both  hug- 
Back  &  Bran,  ged  the  fraud,  and  cheerfully  participated  in  its  fruits. 
^'*  They  told  Moseley  by  their  letter  that  no  person  had  of- 
fered  more  than  2*. ;  yet  they  admit  i;i  their  answer  to 
Copland'* 9  bill,  that  he  had  oifered-more*  He  says  in  his 
deposition  that  he  '*  intimated  this  very  plainly*'^ ;  they  say 
that  *  he  ^aiWhe  would  give  more."  They  were  bereft  of 
common  prudence,  as  well  as  integrity,  in  swearing  as 
they  did ;  but  they  threw  it  into  an  answer  to  be  filed  ia 
the  Court  of  Chancery  in  a  cause  to  which  Moseley  was 
no  party,  and  of  which  he  might  never  have  heard.  He 
indeed  approved  of  their  conduct,  and  never  complained 
of  the  fraud,  because  he  never  knew  it.  And  it  never 
would  have  been  known,  but  for  such  a  work  as  CalTs 
reports  in  which  the  substance  of  their  answer  was  pub- 
lished* 

In  case  of  fraud  the  contract  is  to  be  recinded  alto- 
gether.  The  Court  cannot  make  a  new  contract  for  the 
parties.  They  are  not  to  be  permitted  to  reap  any  profit 
from  their  fraud. 

The  following  was  delivered  by  Judge  Roanb  as  the 
opiijtion  of  this  Court. 

"  An  appeal  having  been  allowed,  by  consfnt,  from  tbe 
decree  in  this  case,  as  far  as  it  relates  to  the  heirs  ofBeH* 
jamin  Moseley  deceased ;  and  the  cause  coming  on  to  be 
heard,  as  well  in  relation  to  the  said  heirs  as  to  the  pre- 
sent appellants :  the  Court  is  of  opinion  that  the  contract, 
for  the  purchase  of  the  land  in  the  proceedings  mention- 
ed, was  made  under  such  circumstances  of  fraud  and 
concealment,  that  the  same  ought  to  be  vacated.  The  dc» 
cree  of  the  Court  of  Chancery  is  therefore  reversed  with 
costs ;  and  this  Court  proceeding,  &c.  It  is  further  de* 
creed  apd  ordered,  that  the  said  land  be  re^conveyed  to 
the  said  heirs  of  Benjamin  Moseley ^  on  the  appellees'  re* 
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ceivnig  back  their  purchase  money  with  interest ;  and  October, 
that  an  account  of  the  rents  and  profits  of  the  said  land  ^^r^^-^ 
be  ako  ukcn«  if  the  appellants  shall  desire  it ;  the   said  ^  M«»Ti»f 

^  t      !•      •      J  1.       L      "J^wn  &  Co. 

money  to  be  paid  on  or  before  a  day  to  be  limited  by  the 
said  Court  of  Chancery,  and  the  land  aforesaid  to  re- 
main ultimately  liable  for  the  payment  thereof;  and  the 
cause  is  remanded  to  the  said  Court  of  Ct.ancery  to  be 
finally  proceeded  in  pursuant  to  the  foregoing  principles.'' 


Staton. 


Murphy,  Brown  &  Co.,  against  Staton.  Jpni  ith. 


IN  an  action  on  the  case  against  the  appellee  as  a  com-  non*  carrkr 
men  carrier,  employed  to  bring  ten  hogsheads  of  tobacco  JJj  *^^*eideiiu 
by  water  from  Tye  River  warehouse  in  Amherst  county  J^J^"  ^J^ 
to  the  city  of  Richmond,  for  negligently  ducking  and  fc*"*  foj  *ran»- 
thereby  damaging  sundry  of  said  hogsheads ;  on  the  trial  cept  raeh  » 

-    -  ,-..-,  -  11^  arise  from  the 

of  the  cause,  the  plamtm  s  counsel  moved  the  Court  to  aet  of  God, 
instruct  the  jury,  ^^  that  a  common  carrier  is  liable  for  enemiesof  the 
all  accidents  to  goods,  entrusted  to  him  for  transporta-  tJ2^|?h*^r  the 
tion  except  such  as  arise  from  the  act  of  God,  the  act  of  »ciof«^«o«^* 

»  '  ner  of  the 

the  common  enemy,  or  the  act  of  the  owner  of  goods  \^  goods. 

but  the  Court  refused  to  give  such  instruction ;  to  which     9  In   soeh 

eatef  if  ft  loss 

opiaion  of  the  Court  the  plainti9%  filed  a  bill  of  excep-  happens,  the 
tHMis.  But  the  Cou  t  was  of  opinion,  and  so  instrticted  ^  ues^  the 
the  jury, "  that  as  the  upper  navigation  of  James  River  is  empfhim  " 
proved  to  be  attended  With  s6  much  danger  as  that  a  loss  fromtbe  UaWj- 

^  ^  ^  ^  ity.    And  It  18 

may  happen,  notwithstanding  the  utmost  endeavours  of  not  enough  foi* 

•  It  .       *         f  •         ^^"*  ^o  prove, 

^he  waterman  and  the  crew  to  prevent  it,  therefore,  when  (where  the 
m  loss  happens  in  such  a  case,  the  defendant  ought  to  be  S^by  water) 
excused;   but  this  indulgence  ought  not  to  be  allowed,  gaUo^V*at- 

tended     with 
so  maoh  dao' 


(er,  that  a  losa  may  happen  Dotwithstanding  the  utmost  endearours  of  Uie  waterman  and 
crew  to  prevent  it,  that  the  person  conducting  the  boat  possesses  competent  skill  t  hat  used 
due  dlUgence,  and  provided  hands  of  8uffioi«iit  ttrength  and  experience  to  assist  him. 
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October,   unless  it  appears  that  the  person  conducting  the  boat  pco^ 

s^^,^^    sesses  competent  skill ;  that  he  has  used  due  diligence, 

Bx^*n  ic'^o.  *"^  ^^^  provided  hands  of  sufficient  strength  and  ex- 

Suto         perience  to  assist  him  in  the  conduct  of  the  boat."' 
■  Verdict  and  judgment  for  the  defendants,  from  which, 

the  plaintiffs  appealed* 

Wirt,  for  the  ap?xUants,  bsisted  that  the  instructioiL 
prayed  for  by  their  counsel  wals  not  on  a  mere  abstract 
question  of  law;  the  poipt  being  necessarily  presented  by 
the  declaration.  And,  as  to  the  liability  of  a  common  car* 
rier  he  quoted  1  Bac*  Air.  SSS.  to  show  that  ^'  inevitable 
accident,  happening  by  any  human  metins,  or  irre^su* 
ble  force,  if  not  occasioned  by  the  King's  enemies,  will 
not  excuse  him:  (for  the  carrier  is  in  the  nature  of  an  m- 
surer;)  and  1  Term  Rep*  27.  Foiwardv  Ptttard^  betag 
a  case  in  which  the  carrier  was  holden  liable  through  ac« 
tual  negligence,  was  expressly  negativeid  by  the  jury." 

In  the  case  before  us,  the  judge  has  decided  in  favour 
of  the  boatman,  on  the  ground  that  the  upper  navigation 
of  y antes  river  is  dangerous  f  What  is  to  become  of 
the  navigation  of  this  river,  if  such  a  principle  should 
be  established  i  The  standing  danger  of  the  navigatioa 
through  which  a  man  undertakes  to  convey  goods  can 
surely  be  no  reason  for  exempting  him  from  responsi- 
bility;  especially  as  such  standing  and  paramount  danger 
is  always  considered  in  estimating  the  extent  of  his  com* 
pensation« 

Colli  for  the  appellee*  The  similitude  between  this 
case  and  that  of  Shelton  v«  Cocke>,  Crawford,  £sf  Co*^  de- 
cided tSup  28th  of  last  month,  is  so  striking,  it  is  impos- 
sible to  point  .out  a  difference.  The  point  in  that  case 
necessarily  arose;  yet  this  Court  decided  that  .it  was  aa 
abstract  question.*  The  point  was  equally  predicated 
upon  the  declaration  in  that  case  ,as  in  this.    The  rule  i«^ 

*  Note.    T'he  opinioa  delWered  in  SkelUti  r.  Coeke,  Cratttffrd,  ^  Cm^ 
iMsrcA  S8a^  tSU^  wai  act  Slide  «^;^  Sth.   See  ^ffOtf.  p.  191. 
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feat  a  party  wi^thidg  to  get  the  opinion  of  the  appellate    <^cToiiEa, 

Court  on  a  point,  in  relation  to  which  he  pray^  the  Court    s.^^v'-^ 

to  instruct  the  jury,  must  give  a  brief  statement  of  the  gy^"„™^co. 

evidence,  and  show  how  the  point  was  presented  in  the       .  ▼• 

■^  *^  ,  Staton. 

cause.     Here  the  plaintiffs   did  not  state  the  evidence.  ■■ 

The  point  on  Which  they  requested  the  Court's  instruc- 
tion was  a  general,  abstract,  question;  and,  in  the  terms 
stated,  was  not  law.  For  the  term  "  cothmon  enemyj'^ 
did  not  necessarily  mean  "  enemy  of  the  commonwealth." 
A  man  of  Mr.  Wirt^s  discriminating  mind  could  draw  a 
distinction  between  theni. 

2.  K%  to  the  2d  point,  I  do  not  cohtend  that  a  com- 
mon carrier  is  not  responsible  to  the  extent  contended 
for  by  Mr.  Wirt.  But  the  opinion,  as  given,  is  just  as 
referriblc  to  the  act  of  God  as  to  the  act  of  man.  Can 
the  Court  infer  that  the  loss  was  not  from  an  accident 
similar  to  that  by  which  the  carrier  was  excused  in 
Amies  y.  Sie^enSf  1  Str.  128.?  For  any  thing  that  ap* 
pears  to  the  contrary,  I  have  a  right  to  say,  it  arose 
from  an  accident  that  could  not  be  controlled.  In 
2  Bttlst.  280.,  cited  1  Bac*  Abr.  355.  it  was  decided,  that 
where  a  ferryman  was  carrying  over  passengers  and  goods, 
and  a  wind  arose,  and  they>  being  frightened,  flung  the 
'  goods  overboard,  the  ferryman  was  not  responsible. 
Besides,  in  this  case,  the  bill  of  exceptions  does  not 
show  that  Suuon  carried  the  tobacco  for  hire.  In  the 
case  of  Coffgs  v.  B^rnard^  (2  Ld.  Say.  909)  it  was  set- 
tled, that  a  bailee,  undertaking  gratuitously,  is  liable 
Only  for  gross  negligence,  or  wilful  injury. 

JVirt^  in  repiy>  No  answer  has  been  given  to  the  dis- 
tinction which  I  drew  between  this  case  and  that  of  Shel' 
ton  v.  G«J*ff,  Crawford  £«?  Co.  There^  the  question  might 
not  have  arisen  under  the  declaration ;  here^  it  must. 
The  question  of  the  ejctent  of  a  common  carrier^s  lia- 
bility was  inevitably  fTtstnieAf  ^  If  this  be  considered 
an  instruction  upon  an  abstract  question,  I  will  venture 
to  affirm,'  that  not  one  bill  of  exceptions  in  five  thousand 
Voi.m.  Hh 
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OcroBia,    can  be  sustained.     Parties  and  counsel  do  not  think  it 

\«,^p^v«^^   necessary  to  state  that  the  point  did  arise,  when,  from 

Brown  k^Co.  *^^  Construction  of  the  declaration,  and  nature  of  the 

Suton        action,  it  appears  that  it  must  have  arisen* . 
••  ■  The  instruction  given  was  dearly  erroneous,    lie 

presumption  is  always  against  the  carrier*  To  exempt 
himself,  he  must  prove  that  the  loss  was  occasioned  by 
a  public  enemy,  or  by  the  act  of  God*  Such  was  the  case 
(o)  Sir,  1S8.  of  Amies  v.  Stevens.^d)  The  doctrine  laid  down  in  thi$ 
instruction  is  in  direct  opposition  to  that  of  Lord  Mans- 
field in  1  Term.  Rep.  53.,  according  to  whom  the  bar- 
then  of  proof  lies  on  the  carrier :  but»  according  to  this 
instruction,  he  is  not  liable,  unless  it  be  proved  thi^the 
loss  was  not  by  the  act  of  God* 

The  case  reported  in  2  Bulst.  280*  (cited  1  Bac,  Air. 
{b^AUen.^z.  $55.)  is  contradicted  by  the  authorities  in  the  notei{i] 
meiitt^  tos.* '  if)  in  fact,  it  related  to  a  ferryman  who  carried  goods 
for  hire*  The  distinction  is  between  a  ferryman  whs 
carries  goods  ybr  hire^  and  one  who  does  not*  The  for- 
mer is  liable  though  compelled  by  a  storm  to  throw 
the  goods  overboard;  for  he  is  considered  an  insnror 
against  this  danger* 

Now  it  sufficiently  appears  that  Staton  was  a  carrier 
for  hire;  for  the  bill  of  exceptions  calls  him  ^*  a  common 
carrier  $*'  which  is  a  technical  phrase  implying  a  carrier 
for  hire* 

Call*  The  case  in  Bulstrode  plaioly  supposes  the  fer- 
ryman was  one  who  carried  goods  for  hire*  The  note 
\xkBac.  Abr.^  contra  to  that  case,  is  not  law  ;  for  the  loss 
arose  from  the  act  of  God:  the  danger  being  occasioned 
l:^  tempest,  and  the  goods  thrown  overboard  to  save  the 
lives  of  the  passengers,  the  ferryman  was  not  tp  answer 
for  it* 

Monday^  February  15th,  1«13,  the  president  delivered 
the  Court's  opinion,  that  the  judgment  was  erroneous^ 
"  in  this,  that  the  judge  of  the  Court  below  refused  t« 
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give  the  instructton  to  the  jury»  requiredyr  the  counsel    Octobbk, 
for  the  plaintiffs,  in  the  bill  of  exceptior mentioned,*' 
and  also  erred  in  the  instruction  he  actual  gave. 

Judgment  reversed  ;  verdict  set  aside^  d  a  new  trial 
directed ;  ^  on  which  trial  no  such  inslction  as  the 
htter  id  to  be  given  to  the  jury.^ 


Mayo  against  Purcell.  ^^^^^^ 

March  duth, 
1818. 

A  CONTRACT  in  writing,  (without  h^g  sealed,)     ^  ^ 
was  made  between  yohn  Mayo  and  CharlePurcelL  as  ^^hMerofland 

foHoWS  :  roughly  bifoiv 

"  Mr.  Charles  Purcell,  seUs  to  Col.  Mayo  land  pur-  hT'thc^'^w^ 
chased  from  Fortunatus  Sydnor,  lying  on  yes  River,  a^^'apxfllS'g 
bounded   by  the   Wesiham  road  on  the  M),   Darnel  nerertheiew 

^^y^^  J  to  pay  inter- 

Hulton  on  the  West,  the  river  on  the  Southed  Francis  estonjij^*--**''^ 

•^  ,  shf>^  money 

Watkins  on  the  East,  supposed  to  contain  )  acres,. m;  fromaoeruin 

...  ,  .      day,  ahail  not 

six  pounds  per  acre,  payable  m  twenty  yearsitercst  be-  b^     relieved 
ing  paid  half  yearly  at  5  per  cent,  for  the  fiten  years,  ^^^^  i„?^« 
and  six  per  cent,  thereafter,  on  so  much  oft  principal  ^C^J^^J^R^^ 
as  shall  then  remain  unpaid.     Col  Mayo  to  at  liberty  ^°^8jjpe.j^ 
to  pay  the    principal  at  any  time  within  ttty  years,  the  u^na.^ 
The  land  to  be  surveyed.  Col.  Mayo  agrees  pay  Mrs.  l-^ew^  at^  the 
Sydnor  200l.  within  9  months  after  her  reliuishment  ingHi^oth^ 
of  dower  ;  to  be  4educted  from  the  principaum  paya-  jj^w^^h^^W^y 
ble   to    Mr.    PurcelL     Interest  to  commen  in   three  ^J 

2.  If  the   purchaser  agree  to  pay  a  certain  turn.  '".^"I^e^f  »^  ^^'^''^  a?- 
^hieh  aum  he  i»  to  have  a  credit,  in  pl»rt  df  the  P^*'**^^*'"!^  the  rem^al  ofwih 
S^mbrancc  ooold  be  obtained ;  he  is  not  to  6e  credited  for  aiarger  «um  whica  in 
braucer  mmj  compel  him  to  pay.  ^^  ^^ 

^  A  de<»rce  hi  Chancery,  deeteriog  the  Ciort's  ^pimon  than  •f  ^/^^J^^^^^g  the%tndee 
*^ct  afuS  should  be  specifically  performed  by  both  the  pie.,  wid  4^»^«^^^;f  ^^^erstood, 
M^eoute  a  mortgage  of  the  9ame  laud  to  secure  the  purcha  mooey,  ••  «>  oc 
2m^^  ^«  ""^^^  •"  "^^  ^'•'  ^^^^  '"*  a  title  to  ku 

4,  The  Conrt  Of  Appeals,  iu  .#r,„.'»£a  decr^.  ^iU  add  ir  explanation,  which  m«y 
^cessaiy  to  mak»  it  correctly  uudertiood. 
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OcTOBEg,    months  fromiis  date,  which  is  22d  April^  1790*     Mr. 
Purccll  to  fin|  cutting  a  ditch  which  is  begun.     Pay-, 
ment  to  be  s^red  by  mortgage. 

J  "John  Mato. 

**  ChARLKS  PufiC£lL' 

**Te8te|^.  Marshall. 
**  Receivetjve  dollars  in  part  of  the  above  contract.'* 
Out  of  thi^ntracty  two  subjects  of  controversy  aros^^ 
In  the  first  ^e,  Mayo  contended,  that  he  was  not  liable 
to  interest  m1  he  obtained  complete  possession  of  the 
land,  which^s  he  insisted)  was  not  until  the  26th  of 
January,  !*•     PurceU^  on  the  other  hand,  claimed  in- 
terest fromry  .22d,  1799.     Secondly,  Mayo  claimed  a 
credit  for  pO  dollars,  actually   paid  by    him  to   Mrs. 
Sydnqr  foijr  dower  in  the  land,  instead  of  the  sum  of 
200/.  menied  in  the  contract.  ^ 

A  bill  wihereupon  filed  by  Purcell^  against  Mayp^  in 
the  SuperiCourt  of  Chancery  for  the  Richmond  dis- 
trict \  setti4>rth  that  the  land  in  question  waS'purcha- 
aed  by  the  iitiff  under  a  decree  of  the  said  Court ;  that 
JFortunatus  dnor  owned  two  hundred  acres,  which  he 
mortgaged  he  plaintiff;  that,  many  years  ago,  he  pur- 
chased two  idred  acres  of  his  brother  Robert  Sydn&r^ 
hitiort  the  i   Robert  married,  and  paid  him  therefor ; 
that  the  sair^r^e^a^z/^  purchased  one  ^ndred  acre^  of 
Miles  SeldS\xX.  TkQt,  having  paid  for  it,  the  title  was  re- 
tained by  Sen^  but  the  plaintiff   had  paid  the  money 
and  obtaini  conveyance  to  himself,  since,  the  decrecf 
that  a  deedad  also  been  made  to  him  by  the  commis* 
sioner^  of  |  Court;   whereby  he  became  seized  in  fee 
of  the  saicve  hundred  acres  of  land;  that,  before nnd 
<it  the  time\  the  agreement^  Mayo  was  well  acquaiaUd 
with  all  tMrcumstances  of  (he  plaintiffs  title;  that  he- 
had  paid  hi,  at  different  time^  about  200/«  in  part  of  the 
interest;  tit  about  the' beginning  of  the  year   1801»|ie 
found  faul^ith  Sydnor^s  retaining  possession,  and  witk 
the  plainti4  title  ;  that  in  May,  1801,  arbitraticm  boo^ 
^v^cre  execi  ;d,  but  Mayo  repeatedly  evaded,  smd  put  off- 
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at  settlement  of  the  points,  in  dispute  :  that  he  had  broken    October, 
the  contract  in  not  paying  the  interest,  and  not  executing 
a  mortgage ;  that  the   pkintiiF  had,  years  agOy  a   deed 
drawn  from  himself  to  the  defendant,  as  well  as  a  mort- 
gage to  be  executed  by  the  defendant,  to  secure  the  pur-   """"" 
chase  money,  which  he  could  not  prevail  on  him. to  do; 
that  Fortunatus  Sydnor  told  the  defendant   that  if  he 
would  pay  for  Mrs*  Sydrior^s  dower,  and  his  growing 
crop,  he  would  leave  the  place ;   *^  the   defendant  sent 
hands  there  to  ditch  in  the  plantation,  some  time  beiorc 
yuiy^  17*«^9 ;  Sydnor  did  not  cultivate  more  than  about  ten 
or  twelve  acres  of  land;  the  defendant  then  sent  for  th€ 
key  of  the  house  at  Sydnor"*  s  Point,  and  onthe  '22dofy\i!y^ 
1799,  the  plaintiff*  sent  it  to  him  to  put  a  tenant   in  the 
house;  that  he  took  possession,  and  cut  down  a  consid- 
erable quantity  of  timber  trees  off  the  said  land,  for  his 
.bridge,  dating  Sydnor  s  residence  there.     In  the  latter 
end  of  the  year  1 800,  the  defendant  applied  to  the  plain- 
tiff to  know  how  Sydnor  coald  be  got  off  the  land :   the 
plamtiff  told  him  that  he  might  apply  to  the  Court  of 
Chancery,  and  he  would  enforce  Sydnor  to  deliver  up 
the  possession ;  or,  if  the  defendant  desired  it'  the  plcrin- 
t^ffivouid  distrain  for  the  rent  that  he  owed  to  the  plain- 
tiff\  and  that  bad  accrued  since  the  sale  of  the  land  to  the 
defendant,  and  would  give  the  defendant  credit  for  all  the 
rent  lie  could  get  effects  to  pay  ;  to  wit,  all  the  rent  that 
the  plaintiff  got,  over  and  above  the  rent  that  Sydnor  ow* 
ed  to  the  plaintiff  ;^^  which,  it  seems,  was  a  sum  in  arrear 
before  the  sale  of  the  land  to  Mayo;)  ^^  to  this  the  defend- 
ant readily  agreed,  and  the  plaintiff  did  obtain  for  the  de- 
fendant, for  his  rent,  about  the  sum  of  ,  which 
he  placed  to  his  credit.  The  defendant  had  the  land  sur- 
veyed several  years  ago ;  so  that  he  cannot  give  the  un- 
certainty of  the  quantity  as  a  reason  for  the  non-payment 
of  the  interest  thereon." 

The  prayer  of  the  bill  was,  that  the  agreement  be 
cctncelled^  on  account  of  wilful  breaches  thereof  on  the 
oart  of  the  defendant;   and  that  he  should  pay  for  the 
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October*   rents  and  profits  of  the  land;  that  sundry  special  dion* 
^^^^^^^..^^  ages,  which  the  plaintiff  sustained  by  the  non-payment  of 
Mayo       the  interest  be  inquired  of  by  a  jury  in  an  issue  stt  law; 
Purceii.      that  if  the  said  contract  be  carried  into  effect,  liberty  be 
allowed  the  plaintiff,  on  the  failure  of  payment  of  the 
interest,  every  six  months^  to  enforce  the  payoient  there- 
of by  an  attachment,  or  execution,  (to  issue,  with  leave 
of  the  Court  from  time  to  time,)  and  also  to  issue  exe- 
cution for  the  purchase  money,  when  the  same  shall  be- 
come due  ;   concluding  with  a  prayer  for  general  reliefs 
The  defendant,  by  his  imswer,  referred  to  the  written 
agreement  between  the  complainant  and  himself  for  die 
particulars  of  their  contract ;  averring  that  he  was  as- 
sured by  the  complainant  tliat  the  eventual  dower  of 
Mrs.  Sydnor  inight  be  purchased  for  200i,  and  the  crc^ 
then  growing  at  a  fair  valuation,  and  immediate  posses- 
sion obtained ;  that,  under  the  impression  of  an  imme" 
diate  surrender  of  die  possession,  he  agreed  that  interest 
should  commence  three  months  from  the  date  of  the 
purchase  aforesaid;  that  he  had  paid,  on  account  of  the 
complainant,  monies  to  a  considerable  amount,  notwidi* 
standing  which,  he  never  could  obtain  the  possession  of 
any  part  of  the  said  land,  except  one,  which  was  entirely 
unproductive,  and  which,  being  a  house,  on  an  exposed 
part  of  the  land,  was  placed  by  him  in   the  hands  of  a 
protector  from  destruction;  that  he  had  frequently  made 
application  for  the  possession  of  the  useful  part  of  die 
said  lan4  in  vain,  and  never  gained  possession  thereof 
until  about  the  26th  day  of  January^   160ly    between 
which  time  and  the  date  of  the  agreement,  much  waste 
and  dilapidation  were  committed,  occasioning  great  ex- 
pense to  the  defendant  to  repair  them  ;  *'  th<n  the  eoM" 
plainant  had  often  admitted  that  he  could  not  claim  interest 
during  the  time  when  possession  was  retained  by  the  saSd 
Sydnor  i*^  that  the  defendant  had  been  threatened  wMi 
eviction  fVotn  possession,  for  want  of  a  legal  title  ;  diat 
he  was  ready  to  execute  the  agreement  on  his  part^  fai^ 
fully,  when  a  perfect  title  should  be  secured  to  him  ;  thtft, 
2 
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until  the  execution  of  the  deed  from  HUes  SeUerii  (bear- 
ing date  the  5th  of  ^une,  1803,)  the  complainant  had 
no  legal  title  to  the  moit  valuable  part  of  the  land ;  and 
that  the  defendant  had  been  under  the  necessity  of  ^v- 
ing  to  Mts.  Sydnor  1260  dollars  for  her  dower;  for 
which  he  claims  credit. 

Sundry  depositions  of  witnesses  were  taken^  the  pur« 
port  of  which  is  sufficiendy  stated  in  Judge  Fleminq's 
opinion. 

The  Court  of  Chancery  referred  the  accounts  between 
the  parties  to  a  commissioner,  who  made  a  report  exhib« 
iting  them  in  three  views :  the  first,  (which  he  thought 
correct,)  crediting  the  defendant  with  the  sum  which  he 
paid  for  the  dower,  and  charging  him  with  interest  from 
July  22d,  1799;  the  second,  (for  which  the  defendant 
contended,)  crediting  the  dower  as  in  the  first  statement, 
and  charging  the  interest  from  three  months  after  Jan^ 
i«ary,26th,  1801 ;  the  third,  (as  contended  for  by  the 
/Aimrj/*,)  crediting  the  defendant  with  200/.  only  for  the 
dower,  and  charging  interest,  according  to  the  agree- 
ment from  July  22d,  1799.  Whereupon,  the  Court, 
on  the  28th  of  May^  1807,  rejecting  the  first  and  second 
statements,  and  confrmng  the  thirds  decreed  that  the 
defendant  do  pay  unto  the  plaintiff  the  sum  of  780/.  18#. 
lO^dL,  the  balance  of  interest  found  to  be  due  to  him  on 
the  22d  day  of  January^  1806 ;  *«  that  he  do  also  pay  the 
interest  which  hath  grown  due  upon  the  balance  of  prin- 
cipal since  that  time  to  the  22d  day  of  January  last: 
and  the  Court  being  also  of  opinion  that  the  agreement 
ought  to  be  specifically  performed  by  both  parties^^  de- 
creed, /^  that  the  defendant  do  t^xecute  to  the  plaintiff 
a  mortgage  on  the  lands  in  the  proceedings  mentioned, 
for  the  payment  of  the  said  balance  of  principal,  and  the 
interest,  which  might  becom^  due  after  satisfaction  of 
tbis  decree ;  that  the  plaintiff  be  at  liberty  to  resort  to 
the  Court,  as  occasion  might  require  for  the  performance 
of  the  decree ;  and  that  the  defendant  pay  to  the  plaintiff 
the  costs  by  him  expended  in  prosecuting  this  suit.^ 


OCTOBXSy 

18il. 
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OcToftEE,       From  this.decree  the  defendant  appealed* 


1811. 


Mayo  Tjjg  ^.^g  ^jjg  submitted,  by  Wiri  and  Wiciham  for  the 

Purceii.      appellant,  and  Hay  for  the  appellee. 


Monday^  March  30tb,  the  Judges  pronounced  thdr 
opinions  seriatim*  ^ 

Judge  Brooke.  I  am  of  opinion  that  the  Chaaeellor's 
decree  be  affirmed,  with  the  explanation,  agreed  upon,  to 
be  expressed  in  the  entry  of  the  decree  of  this  Court. 

Judge  Roane  concurred  in  affirming  the  decree  widi 
that  explanation. 

Judge  Fleming,  being  of  a  different  opinion  expressed 
himself  as  follows : 

However  painful  it  may  be  to  my  feelings  to  dissent 
from  a  majority  of  the  Court,  a  sense  of  duty  impels  me 
to  do  so,  on  the  present  occasion* 

This  suit  is  founded  on  a  contract  in  writing,  t^t/^mi/xr 
seal^  for  the  sale  and  purchase  of  a  tract  of  land,  purcba* 
sed  by  the  seller  from  Fortunatus  Sydnor^  supposed  to 
contain  50O  acres*  The  Fender  charges  the  Vendee  with 
breaches  of  the  contract,  of  whifh  he  loudly  complains  f 
and,,  instead  of  bringing  his  action  at  law  for  damages,  he 
comes  into  a  Court  of  Equity^  and,  in  the  first  instance^ 
prays  that  the  contract  may  be  cancelled ;  and  that  the 
defendant  allow  him  for  rents  and  profits  of  the  land^  and 
that  special  damages  &c.  may  be  inquired  of  by  a  jury  ^ 
but,  if  the  said  contract'is  to  be  carried  into  effect^  thei^ 
for  other  relief.  It  is  a  maxim  too  well  establislied  to  be 
controverted  at  this  day,  and  very  applicable  in  the  pre-« 
sent  case^  that  whoever  comes  into  a  court  of  Equity^  to 
ask  relief,  must  first  do  equity.  Let  us  examine  wKethes^, 
the  complainant,  in  the  case  before  us,  has  done  so  ? 

And  here  I  must  recur  to  the  contract  itself,  which 
though  hastily^  and  imperfectly  drawn>  I  cpnstrgie  upoi^^ 


Digitized  by  VjOOQIC 


In  the  36/k  Year  of  the  Cormnonwealth.  249 

tquitable  principles,  and  according  to  what  I  conceive  to    October^ 
have  been  the  true  intention  and  understanding  of  the    v^rv^>^ 
parties  at  the  time  of  making  it;  the  substance  of  which        ^^^y^ 
is  briefly  this :  Purcell  sells  to  'J^ayo  the  land  purchased      Purceii. 
of  Fortunatus  Sydnor^  (describing  the  boundaries,)  suppo-  ' 

sed  to  contain  500  acres,  but  to  be  surveyed,  to  ascer- 
tain the  true  quantity ;  for  which  Mayo  was  to  give  him 
6/.  per  acre  j  the  principal  to  be  paid  at  any  time,  or 
times,  within  20  years,  at  the  option  of  the  vendee,  who,  in 
the  mean  time,  was  to  pay  interest;  to  commence  three 
months  after  the  date  of  the  contract ;  and  payment  to  be 
secured  by  mortgage. 

It  must  be  understood,  then,  especially  in  a  Court  of  , 
Equity,  where  the.  vendee  is  brought  by  the  vendor  for 
relief,  that  the  latter  was  to  make  him  a  good  and  inde* 
feasible  tide,  clear  of  all  encumbrances,  and  to  give  im- 
mediate possession,  or,  at  farthest,  within  three  months 
from  the  date  of  the  contract ;  as  that  was  the  time  the 
interest  to  be  paid  on  the  purchase  money  was  to  com- 
mence ;  no  particular  time  being  mentioned  in  the  wri- 
,  ting,  for  giving  possession.  # 

It  was  kkiown  to  the  parties,  at  the  time  of  the  contract, 
that  Mrs.  Sydnor  had  not  relinquished  herright  of  dower 
in  the  premises,  which  the  vendor  asserted  might  be  had 
for  SOQ/.,  which  sum  Mayo  agreed  to  pay  nine  months 
after  her  right  of  dower  should  be  relinquished ;  to  be  de- 
ducted out  of  the  principal  purchase  money.  The  next 
inquiry  4S,  on  whom  was  it  incumbent  to  procure  that 
relinquishment  ?  I  answer,  on  the  vendor^  who  was  bound 
ia  conscience  to  make  a  complete  and  perfect  title  to  the 
purchaser. 

Mayo  having  waited  long  for  'Purcell  to  obtain  the  re- 
linquishment of  dower,  which  he  failed  to  do ;  and  being 
(I  suppose)  unwilling  to  receive  a  deed  for  land  thus  en- 
cowbered,  was  at  length  obliged  to  give  1,260  dollars,  in- 
%tiC9A  of  200/.,  to  Mrs.  Sydnor^  for  her  right,  after  many 
effints  to  obtain  itfor  less  :  and  he  swears,  in  his  answer, 
thft#  Purcell  assured  him  it  might  be  purchased  for  the 
Vol.  lU.  n 
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OcTOBBB,  latter  sUm,  (which  I  believe  to  be  true,  as  that  much  he 
agreed  to  pay  out  of  the  principal,)  and  that  the  growing 
crop  might  be  purchased  of  Sydnor  at  a  fair  vaktation. 

From  this  view  of  the  case,  two  questions  seem  to 
arise: 

Ist  Whether  ilfoy^  ought  not  to  have  full  credit  for  the 
1260  dollars^  instead  of  200/.  I  and) 

2d.  Whether  he  ought  to  pay  interest  on  the  purchase 
money,  before  he  was  put  in  full  possession  of  the  premises? 

As  to  the  1st  point,  I  am  clearly  of  opinion  that  the 
appellant  ought  to  have  full  credit  for  the  sum  he  was 
obliged  to  pay  for  Mrs.  Sydnor' a  right  of  dower,  as  it  was 
the  duty  of  the  appellee  to  clear  the  land  from  all  encum- 
brances ;  and  there  is  no  evidience  that  he  ever  applied  to 
Mrs.  Sydnor.^  or  to  her  agent,  on  the  subject ;  and  it  is  in 
proof  that  under  the  then  existing  circumstances,  the  dotth 
er  right  was  purchased  at  a  low  price  ;  Sydnor  being  a  dis* 
sipated,  sickly  man,^and  his  wife  a  hale,  healthy  woman. 

With  respect  to  the  2d  point,  I  also  thinic,  upon  sound 
principles  of  equity,  that  is  also  in  favour  of  the  appet 
lant ;  for  al thought  by  the  agreement,  interest  was  tocoan- 
mence  in  three  months  from  the  date  thereof,  which  was 
the  22d  of  Aprils  1799>  it  must  have  been  understood  that 
possession  was  to  be  given  accordingly ;  and  it  is  in  evt« 
dence,  by  the  depositions  oi  Charles  Smith  and  Bihka  VHi» 
liams^  that  Purceli  himself  so  considered,  and  understood 
the  contract,  both  of  whom  depose  to  that  effect.  Eihka 
Uilliams^  "  in  the  year  1800,  heard  Purceii  with  that  For* 
tunatus  Sydnor  would  remove  from  the  land,  b»  he  paiii- 
him  no  rent ;  and  that  his  being  there  as  a  tenant  would 
prevent  his  drawing  the  interest  from  CoL  JK^o,  mJ^ 
{he supposed)  would  not  be  chargeable  with  interest  wMte 
said  Sydnor  ^tayedy  nor  until  he.  Mayo,  had  qmet  possm* 
sion-^  Charles  Smith  heard  Purceli  express  himsetf  to 
the  same  effect;  does  not  remember  the  particular  words 
made  use  of,  *^  but  that  he  so  expressed  hinisell^  as  toeott* 
vey  the  idea  that  interest  ttfouldnot  be  ghargeab&&  tm 
CoL  Mayo  until  Sydnor  removed^*  If,  then,  a  party  deep- 
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ly  interested  in  a  cootrar?  construction^   ao  understood   Octo^bbh, 
the  contract,  well  may  his  judges  do  so  likewise ;  espe- 
cially, as  it  is  agreeable  to  sound  principles,  both  of  law 
and  equity,  as  laid  down  by  all  the  judges  in  the  case  of 
JRaun  V.  Hughes^  cited  7  Term  Rep.  350.  that  a  promise 
must  be  coextensive   with  the  consideration.     The  pro- 
mise here  was,  that  the  appellant  should  pay  interest,  to 
commence  in  three  months  from  the  date  of  the  contract; 
and  the    implied  eomideration  was,  that  he  should  then 
have  possession  of  the  property,  for  which  that  interest 
was  to  be  paid ;   and  so  Purcell  himself  understood   the 
contract,  as  before  noticed.     He,  indeed,  charges  in  his 
/bill,  that  in  Juitfi  1799,  he  gave  up  the  keys  and  posses- 
sion of  a  house ;  and  then  Mayo  sent  hands  there  to  ditch 
io  the  planution  $  and  that  before  Sydnor  moved  off  the 
land,    MayQ  cut    timber   thereon,   for  his  bridge.     Let 
us  see  how  that  matter  stands,  upon  the  evidence.     The 
land  thus  sold,  and  supposed  to  contain  500  acres,  con- 
sisted of  three  distinct  parcels,  or   tenements ;    one,  the 
manor  plantation  of  200  acres,  where  Fortunatus  Syd' 
nor  Uved  ;  a  Sd,  of  200  acres,  formerly  purchased  by  him 
#f  Robert  Sydnor%   on  which   was   a  small   unfinished 
dwellinghouse ;   and  the  Sd,  of  100  acres,  he  purchased 
of  JIAtcM  Selden^  but  was  never  conveyed  to  him  i  but  a 
deed  made  to  Purcell  for  the  same,  on  the  5th  day  of 
Jfuncy  1803,  more  than  4  years  after  the  contract;  until 
wliich  time,  he  could  not  have  made  a  valid  title  to  Mayo. 
The  deliv^^  of  the  keys,  and  possession  of  the  bouse 
diarged  in  the  bill,  was  of  the  unfinished  house  on  Syd- 
nof^if   Point,  formerly  Robert  Sydnor\   in  which  be, 
MayOy  put  one  Jonesj  who  paid  no  i^ent,  but  was  pot 
ikere  merely  to  prevent  the  destruction  of  the  house  by 
watermen^  who  had  don^it  great  injury  :  i^nd,  as  to  the 
^  ditdiing  in  of  the  plantation,"  spoken  of  in  the  bill,  it 
im  in  full  evidence  that  the  ditch  was  on  the  main  road, 
porely  to  prevent  the  upland  wagoners  from  trespassing 
•n  the  land,  on  which  they  had  already  committed  great 
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waste ;    and  which  diick  PurceU  himself  contrrxtcd  to 
finish ;  it  having  been  already  begun. 

He  further  charges  in  his  bill  that,  in.  the  latter  end  of 
the  year  1800,  the  appellant  applied  to  him,  to  know 
how  Sydnor  was  to  be  got  off  the  land ;  and  he  told  him, 
"  he  might  apply  to  the  Court  of  Chanccr>%  and  he  would 
enforce  Sydnor  to  deliver  up  possession.'^  So,  by  the 
complainant's  own  showing.  Mayo  was,  by  his  advice,  to 
be  involved  in  a  tedious  and  expensive  chancery  sui^ 
to  obtain  that  possession  which  he  ought  to  have  secured 
to  him  long  before :  and,  by  an  after  thought  of  his, 
charged  him  with  interest  all  the  while;  which  he  had 
repeatedly  acknowledged  he  had  no  right  to  demand.  I 
am,  upon  the  whole,  of  opinion  that  the  decree  is  erro- 
neous :  Istt  In  not  allowing  the  appellant  the  full  sum  he 
was  obliged  to  pay  Mrs.  Sydnor  for  her  right  of  dower ; 
2dly,  In  compelling  him  to  pay  interest  before  he  was 
put  into  full  possession  of  the  premises,  contrary  to  the 
understanding  of  the  contract  by  the  appellee  himself, 
as  at  different  times,  and  to  different  people,  be  confess* 
ed  ;  and,  lastly.  That  the  appellee  is  not  decreed,  in  any 
event,  to  make  the  appellant  a  title  to  the  land  in  ques- 
tion which  he  sold  him. 

In  the  case  of  Granthnd  v.  Wight^  the  former  pur- 
chased of  the  latter  a  lot  in  the  city  of  Richmond^  and 
gave  his  bond  for  the  purchase  money.  Possession  of 
the  ground  was  immediately  given  to  Grtintiandy  wh'> 
built  a  large  brick  house  upon  it,  for  which  he-  was  re- 
viving rent.  A  suit  was  brought,  and  judgment  obtam* 
«d  on  the  bond ;  which  he  enjpined,  on  a  suggestion  that 
there  was  a  deficiency  in  the  quantity  of  ground.  The 
Chancellor  dismissed  the  bill^  and  Grantland  appealed  to 
this  Court,  which  directed  th^  injunction  to  be  rcfinstal* 
ed,  until  Wight  should  tender  him  a  good  and  sufficknt 
deed  in  the  opinion  of  the  Chancellor,  to  whose  Court 
the  cause  was  remanded,  for  that  purpose,  and  for  tbal 
idone. 
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I  am  of  opinion  that  the  decree  in  this  case  ought  to  be 
reversed,  and  the  cause  remanded  to  the  Superior  Court 
of  Chancery  for  farther  proceedings^  according  to  the 
foregoing  principles;  but,  a  majority  of  the  Court  being 
of  a  different  opinion,  the  decree  is  affirmed. 


OoTOBEm, 
1811. 


Friday^  April  dd,  an  argument  took  place,  on  a  point 
propounded  by  the  Court ;  whedier  the  Chancellor  hav- 
ing omitted  to  direct,  expressly^  that  a  deed  be  made  from 
Purcell  to  Maya^  this  Court  Oi|ght  to  reverse  the  decree ; 
or  to  affirm  it,  and  add  the  direction  which  the  Chancel- 
lor should  have  given  t 


Wirt  J  for  the  appellant,  contended  that  the  decree  ought 
to  be  reversed*     It  does  not  provide  for  making  a  deed* 
It  directs  the  payment  of  a  specific  sum  by  Mayo,  and 
that  he  shall  make  a  mortgage  to  Furcdl;  but  it  says 
XK>thing  about  PurcelPs  making  z,  deed  to  him^      The 
Court's  opinion,  *'  that  the  agreement  ought  to  ht  specific 
cally  performed  by  both  parties,''  cannot  be  considered 
as  directing  a  deed  to  Mayo  ;   Ist,  Because  these  words 
are  no  part  of  the  decree  itself ;    they  are  only  a  recital 
of  the  motive  which  led  to  the  decree ;  not  a  direction  of 
what  9hall  be  done  ;    Sdly,  Suppose  these  words  a  part 
of  the  decree,  they  determine  nothing:  the  suit  calls  for 
a  construction  of  the  agreement :   these  words  dsay,  that 
the  agreement  shall  be  executed  by  both  parties,  without 
deciding  what  the  construction   is*     In  the  agreement 
nottring  is  said  about  Purcell^ s  making  a  title  :  that  he 
should  make  a  title  is  a  legal  inference  from  the  contract 
of  sale  :    the  words  in  question  leave  this  inference  just 
where  the  agreement  left  it.     If  Mayo  had  waited  on 
Purcell  with  a  copy  of  this  decree,  and,  relymg  on  those 
wordSf  called  on  him  for  a  tide  before  he  paid  the  money  i 
might  not  Purcell  well  have  answered,  that  the  agree- 
ment did  not  say  that  he  should  make  a  deed;  and^ 
therefore,  the  Chancellor  had  not  said  so  i 


#»> 
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OciM^an>       It  if  not  by  this  general  mode  of  exfNretsing  an  §^sw 

y^^->.j^mu  totiy  that  the  Comt  of  equity  makea  a  deeree :   it  ia  by 

^^       directini^  what  ia  to  be  doae ;  it  is  die  order  given  t9  she 

^'**'*^      partiea  under  tlie  opim(Mi»  wbich  shows  wbat  they  acse  $o 

(a)  fTyat^f  do.(a)  It  may  be  said,  that  the  direction  that  M^  shdl 

UJ^'    ^^^'  niake  a  mortgage  of  the   land  to  Purceli^  impties   that 

Air<^  •shaH  previously  make  a  deed  to   Mmye:    but 

wiiat-sort  of  a  decree  is  that  in  whieh  the  duties  to  be 

performed  on  one  side  aire  expressed,  and  those  on  the 

other  side  are  kft  to  implfcathn  P  Such  implication  mvf 

be  denied*  Its  necessity  does  not  appear  :  for  JUay#  maf 

make  a  mortgage*  subjecting  his  eqmtable  title,  without 

■   having  any  legal  title  himself.     This  would  be  incorrect 

to  be  sure ;   but  that  is  the  very  subject  of  compkoait. 

It  is  the  province  of  a  decree  to  leave  nothing  to  dubioas 

implication ;   to  put  every  thing  out  of  dispute  by  die 

deamess  of  its  orders. 

It  may  be  objected,  diat  this  decree  is  ifUerlocuiery; 
and  dthough  it  omits  to  provide  that  a  title  shall  be 
made  to  Mayo^  the  chancellor  may  provide  for  it  by  his 
final  decree.  But  this  ie  a  Jinal  decree  throughout^  in 
form  and  substance.  Omitting  the  words  that  ^  the 
plaintiff  hath  liberty  to  resort  to  the  Court,  as  oceasioft 
may  require,**  &c.  it  would  be  allowed  on  all  hands  lo 
be  final.  Nor  do  those  words  change  ite  final  character^ 
aidier  as  to  Mayo  or  PuroelL  Not  as  to  Mayo  /  becausa 
diey  keep  open  the  door  expressly  as  to  PureeU  OB%ik 
Nor  as  to  Purcell;  for  what  are  those  words?  Thof^ 
mean  one  of  two  things :  either,  1«  That  Purcell  shouU 
be  at  liberty  to  apply  to  the  Court  for  process  to  Cofitt 
Mayo  to  do  what  the  decree  commanded:  that  ia»  t» 
make  the  mortgage,  or  pay  the  money  i  (in  which  mem 
they  mean  nothing;  because  Purcell  would  have 
liberty  to  resort  to  the  Court,  for  that  purpose* 
those  words;  and,  upon  Mayo^o  complying  with  the  A^ 
cree,  it  would  certainly  have  been  final,)  or,  9» 
mean  that  he  is  to  be  at  Hberty  to  resort  to  the  Cotart 
the  accruing  interest,  to^a  juotiee.    Such  decrees  i 
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fOtmnoQ  on  rnoning  contracts^  where  iuBtalhiefits  tre   Ottobka^ 

yet  to  be  due,  and  are  always  regarded  aa  final*    The 

cause  is  off  the  docket  ^  both  parties  out  of  Court:  it  ia. 

never  to  be  redocketed  ;   but  when  the  plaintiff  oosftea 

in,  it  is  by  a  new  biiL »  — — — 

But,  if  this  decree  is  to  be  considered  as  interlocutory 
because  there  are  instalo&ents  of  interest  yet  to*  come,  for 
which  the  plaintiff  has  leave  to  apply ;  every  decree  £ar 
the  future  instalments  will  be  eqpudly  interiocotory^  untii- 
the  whole  shall  be  paid ;  because  the  same  leave  wiU  be  . 
reserved  in  every  decree  ;  so  that  the  decree  for  making 
the  title  need  not  come  until  after  the  twenty  years ;  after 
the  payment  of  four  or  five  thousand  pounds  of  interest! 
Both  in  practice  and  principle,  it  is  a  final  decree^ . 

ffajf^  for  the  appellee*  I  admit,  that  where  a  decree 
is  for  the  payment  of  purchase  money,  it  ought  to  direct 
a  title  to  be  made ;  and  that  here  it  has  not  been  express* 
ly  directed  in  terms ;  but  it  is  impliedly.  The  decree 
says,  that  the  contract  ought  to  be  specifically  executed  pn 
iaih  sides*  So,  in  the  contract  itself,  there  is  no  express 
stipulation  that  a  title  Aall  be  made :  yet  this  was  un- 
derstood to  be  implied,  of  course. 

No  particular  form  of  words  is  necessary  in  a  decree« 
The  Chancellor's  opinion^  being  expressed^  is  equivalent 
to  an  order*  The  Clerk,  therefore,  under  this  decree, 
would  not  issue  an  execution  against  Mayo  until  Purcell 
had  complied  with  the  agreement  on  his  part,  by  tender*' 
ing  a  deed. 

But  suppose  it  not  a  fair  inference  from  the  decree 
that  a  deed  is  to  be  made ;  yet  this  Court,  approving  the 
4ecree  as  far  as  it  goes,  may  add  the  direction  which  the^ 
Court  below  ought  to  have  added*  According^to  a  fair 
exposition  of  die  19th  section  of  the  Act  of  Assembly 
coaceming  the  Court  of  Appeals,(a)  which  says,  that  {fytu^i$ed 
ssicb  decree  or  judgment  may  be  given,  **  if  it  be  not  p^  '** 
esj^rmed  or  repcrsed  in  the  whoJe^  as  the  Court  whose 
MTTor  ia  soug^  to  be  corrected,  ought  to  hare  given^^' 
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^^wii  **'   there  can  be  no  question  but  this  may  be  done.     And 

v«^-N/^k^  it  has  been  the  practice,   in  affirming  a  decree,  to  make 

*^*y®       any  necessary  addition.(a)     Indeed,  the  Court  has  area 

^''^^"'      gone  further,  and  added  a  restrictive  explanation  to  the 

(oi^  jfiemm-  judgment  of  a  Court  of  law.(^) 

der  V.  JHor- 
m,   3  ^Call, 

Iriffht^yf^      Wickham^  in  reply^     Is  this  decree  legal,  or  not?    I 

S^S^Jtf'is/  *^^^  aright  to  say,  on  behalf  of  Mctyo^  that  he  appealed, 

{h)Pre9ton  because  it  directed  him   to  pay  the  money  absolutelu^ 

J£&  Jf.68.*  when  it  should  have  been  conditionally  ;  that  is,  with  a 

*  Kote.  See  pn>vi8o,  that  a  title  should  be  previously  made  him  by 

^Mf£^2  PurcelL  .    In   Pollard  v.  Sobers,   decided  ^une  11th, 

Mwtf.  4a.      1791^  the  very  point  now  in  question  was  decided:  and 

in  Grantland  v.  Wight ^  2  Munf.  179.  a  similar  decision 

took  place;  the  Court  determined  the  claim  of  Grantland 

to  be  one  of  the  most  unfounded  that  ever  was*;  yet,  for 

the  oversight  of  the  Chancellor,  in  omitting  to  direct  a 

title  to  be  made,  the  decree  was  reversed. 

The  expression  of  an  opinion  by  the  Chancellor,. that 
the  agreement  ought  to  be  specifically  executed  on  both 
sidesj  contains  an  implication  that  Purcell  had  executed 
it  on  his  side^  and  that  Mayo  ought  to  execute  it  on  his 
side ;  not  that  Purcell  ought  now  to  make  a  deed.  If  it 
was  to  be  understood  as  an  opinion  that  Purcell  ought  to 
do  it ;  nevertheless,  it  was  not  directed  to  be  done.  The* 
clerk  of  the  Court  of  Chancery  was  bound  to  issue  the 
execution.  Mayo  coirtd  not  get  the  error  rectified  wilh- 
out^appealing  to  this  Court,  or  by  a  bill  of  review. 

Curia  advisari  vuU. 

Thursday y  November  19th,  1812,  the  following  opinion 
of  the  Court  was  delivered  by  Judge  Roane. 

The  decree  of  the  Court  of  Chancery  being,  inter  aUd, 
that  the  agreement  should  be  specifically  performed  hf 
both  the  parties,  and  that  the  appellant  should  execute  a 
mortgage  on  die  lands  in  the  proceedings  mentioned  ; 
which  presupposes  th^t  a  tiUo  zhorjld  Jlrst  be  made  to 
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him,  ihtrefhr^  bj  the  appellee  ;  this  Court  (thus  under-    Octobbs, 
standing  tliat  decree,)  is  of  opinion,  that  the  same  is  cor-  v^^^v^-^.^^ 
rect  upon  the  merits ;  and  the  same  is  consequently  af-  '^^^^^^'^^ 
firmed.  ▼. 

Taylor^  and 
C<>ehraney 
ft  trustees,  8c«, 

of  Miller. 


Thatcher  and   Herndon   against  Taylor  and  j^^'^ 
Cochrane,  trustees,  &:c.  of  Miller.  *'^*- 

AN  action  of  debt  on  a  bond  was  brought  by  WilGam  i.  In  debt  on 
Taylor  and  Thomas  Cochrancy  trustees  and  executors  of  defendant^  af« 
Thomas  Miiier,  deceased,  against  Elishm  Thatcher^  God*  JJ^^  ^'JJ^ 
love  HeiskeiL  and  William  Herndon^  in  the  County  Court  **  powmtu,*^ 

'  ^  ^  anditappear^ 

of  Spottsylvania.      The  declaration  was  in  the  usual  fro™  ^«  •<>«>- 

i»  1  1.  ,  .      *.  ,  «  ,        .  ^'**^  ^  ^^ 

form,  demanding  a  debt  of  2,000  dollars,^  and  saymg  no-  bond,  that  on- 

thing  about  a  condition  to  the  bond*     The  defendants  tL^debt^  hAd 

praying  oyer,  the  writ  and  bond  were  spread  on  the  re-  Jnbe*timc^ 

cord.     The  writ  bore  ^ate  the  1st  of  Aprils  1806,  Jld  »n«titation  of 

^      '  '  the  suit;  tho 

was  returned  executed.     The  bond  was  dated  November  p*e«  extends 

7tn,  1803,  in  the  penal  sum  of  2,000  dollars,  cqnditioned  only,  and  not 

to  be  discharged  by  the  payment  of  the  legal  interest  on  mi^tb^ome 

3,660  dollars,  annually,  during  the  life  of  John  Miller,  ^^l   ^^"^- 

broriier  of  the  said  Thomas  Miller;  (the  first  payment  ^o     ^  ^  .  . 

be  made  the   first  day  of  September^  1804,  and,  then,  ment   on    n 

..   ^  .         .  r        X     \         ,        ,       bond,Torpay- 

evcry  first  day  of  September  thereafter;)   also,   by  the  ment    of    » 

payment  of  1,830  dollars,  in  one  year  after  the  death  of  staiments, 

the  said  John  Miller^  and  the  further  sum  of  1,830  dol-  Jfor'th^ebt 

lars,  in  one  year  thereafter.  |°,5j»f  ^'»- 

'  J  ration     men- 

The  defendants  then  pleaded  " />d7j/wenf  ;"  and  in  No-  j^^,;^  ^ 
vember,  1806,  a  verdict  was  found  for  "  the  debt  in  the  the  snm  due 
declaration  mentioned,  to  be  discharged  by  the  payment  insUtntion  ot* 

the  soit;  re« 
terving  liber- 
ty to  the  plaintiflTto  resort  to  a  gcire  facia*  to  recover  meh  other  dAmagei  as  mighl  there*- 
sAer  arise  under  the  condition  ot*  tlie  bond.'*' 


*  Kote.   See  JSM  t.  Cauth$me,  I  Wath*  9U 
Vol.111,  Kk 
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OcTOBBs.  of  439  dollars  20. cento;  it  being  the  amount  iff  iniemt 
K^F^s^^^^  Up,  to  the  ^r St  day  of  Septemheri  1805  :*'  and  judgment 
Thauher  and  was  entered  accordingly. 

T.  To  this  judgment  the  plaintiffs  obtained  a  writ  of  i«* 

C^famne,  persedeoSi  assigning  errors;  1st,  That  no  assignment  of 
^offtUUe^**  breachft  was  made  :  and,  2dly,  That  the  judgment  vaB 
-" not  in  conformity  with  the  law  in  such  cases,  which  re- 
quires that  it  should  be  for  the  debt  in  the  declaration 
mentioned,  to  be  discharged  by  the  payment  of  the  s^m 
actually  due  at  the  time  of  rendering  such  judgment,  and 
such  other  sum,  or  sums,  as  shall  thereafter  be  made  ap^ 
pear  to  be  due. 

The  Superior  Court  of  law  reversed  the  judgment,  or* 
dered  the  proceedings  to  be  set  aside  to  the  plea,  and  re* 
manded  the  cause  for  further  proceedings  ;  whereupon 
the  defendanto  appealed  to  this  Court. 

Stanard,  for  the  appellanU. 

IVUtiams^  for  the  appellees. 

m 

Wednesday^  November  11th,  the  president  pronounced 
the  following  opinion  of  the  Court. 

*'  The  Court  is  of  opinion,  that  the  condition  of  the 
bond  in  this  case  being  made  a  part  of  the  4|eclan|tUHi 
by  oyer 9  and  that  condition  only  *8ho wing  that  a  i^mjjS 
the  money,  thereby  secured  and  provided  for,  had  becoiae 
due  at  the  time  of  the  institution  of  the  suit,  the  plea  of 
payment,  put  in  by  the  defendant,  only  extended  tgtjjh 
sum  or  sums\/  and  not  to  those  which  might  become  4n^ 
in  future  ;  and  that  issue  being  joined  upon  that  plea^^M 
understood,  the  judgment  of  the  County  Court  was  cor- 
rect so  far  as  it  went ;  buf  that  the  same  was  erronf^fi^ 
in  not  reserving  liberty  to  the  plaintiffs  to  resort  tp  |^ 
said  judgment  by  scire  facias  to  recover  such  (^WBr 
damages  as  might  thereafter  arise  under  the  condition  ^ 
^  the  bond ;  and  that  the  judgment  of  the  Superior  Coolt 
^      of  law  b  also  erroneous  for  this  last  omission.'* 
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Both  judgments  reversed,  and  judgment  entered,  that  Ootobbh. 
the  appelke  recover  against  the  appellants  2^000  dollars,  v^^v-^ 
the  debt  in  the  declaration  mentioned,  and  his  costs,  &c. ;  ^'S!/** "^ 
but  this  judgment  may  be  discharged  by  the  payment  of 
439  dollars  20  cents,  and  the  said  costs  ;  *'  liberty  being 
reserved  io  the  appellee  to  resort  to  ]die  said  judgment  by 
scire  facias^  to  recover  such  other  damages,  as  may  have 
arisen  since  the  institution  of  this  suit,  or  may  hereafter 
arise  under  the  condition  of  the  said  bond." 


Scott 

V. 

Campbell. 


Gray  and  Scott  against  Cainpbell.  '^A^^f^ 

1812. 

UPON  an  appeal  from  a  judgment  of  the  Superior    i.  it  u  #• 
Court  of  Campbell  County,  in  an  action  of  debt  on  an  in-  iwtkm    upon 
junction  bond,  dated  November  12th,  1802,  in  the  penalty  \^  ''^^^ 
of  two  thousand  dollars.  ]!iI^***iM 

The  declaration  stated,  that  the  injunction  was  dis'  »«*  <*!l!*^^ 

.  ^  **  oiMOBditioiial- 

solved;  whereby  the  action  accrued,  &c.  fj :  bat  «poa 

The  cause  standing  for  trial  on  a  writ  of  inquiry^  the  thepUuntiffat 
defendants  tendered  two  pleas  ;  one  of  them  **  covenanU  'exUute  •* 
peff^rwuMV  on  which  issue  was  taken  ;  the  other  a  spc-  JjJ^^Je  "51 
cial  plea,  praying  oyer^  and  stating  that  the  injunction  tie  to  *  ^«t 
ivas  obtained  on  account  of  a  defect  of  title  in  the  lands  without  ayer* 
sold,  by  the  assignor  of  the  plaintiff  at  law,  to  the  plain-  pie![  that  toeii 
tiff  in  equity  j  and  that  it  was  not  dissolved  uncondition-  f^^  ^n?* 
ally,  but  upon  terms  that  the  plaintiff  at  law  should  exe-  ^  Sueh  do- 
cute  a  bond  for  securing  the  title  to  the  land  in  question,  fe«u?e  plea 
,  ,    ,  o"g*>t  not  to 

without  averring  that  such  bond  had  not  been  given*  he    received 

This  plea  the  Court  refuati  9d  receive  ;  whereupon  the  to  netukieaii 
defendants  excepted.  S!^    J"^«- 

'    The  parties  went  t©  trial  upon  the  first  plea ;  and  at     3^   where 

an  iniunetion 
is      dissolved 

«poti  a  eoDdition ;  and  that  condition  hat  been  complied  vith  bj  the  defendaat  in  equitr. 

^he  wtfrettf  hi  Hm  hi^iuiatioiA  boad  ia  aot  eaLOBetmted* 
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OcTOBSK,  the  trial  the  deCsodants  moved  the  Court  to  infttnitt  the 
jury t  that  if  it  should  apjkar  io  ewideaee  that  the  injunc- 
tion  was  dissblTed  <^n  condition  diat  the  title  should*  be 
secured,  and  not  otherwise,  a  compliance  wiMh  the  conA' 
tion  of  the  oeid  order,  by  securing  the  title  to  the  laad, 
would  not  warrant  an  action  agaisst  Scotty  the  surety  in 
the  injunction  bond :  but  the  Court  refused  to  give  the 
instruction ;  whereupon  the  defendants  again  excepted* 
A  verdict  and  judgment  were  rendered  in  favour  of 
the  plaintiff,  for  the  debt  in  the  declaration  mentionedi 
to  be  discharged  by  the  payment  of  %8SL  12«.  9d*  with 
interest  thereon  from  the  2dth  of  December y  1800,  and 
costs.  i 


Wickhaniy  for  the  appellants.  Whether  the  nsatter  of 
the  plea,  which  was  rejected  by  the  Court,  constituted  a 
good  defence,  or  not,  it  ought  to  have  been  received*  If 
there  was  any  informality  in  it,  the  defendant  mig^t  have 
moved  to  amend  it.  • 

2.  The  plea  rejected  was  a  good  defence  on  the  merits. 

The  surety  in  the  injunction  bond  is  responsible  only  in 

the  event  of  an  absolute  dissolution  of  the  injunction. 

Such  appears  to  be  the  meaning  of  the  Act  of  Assembly 

(«)  ^ev,  on  the  subject.(a)     It  says  nothing  about  a  condittpnati 

c  64.  uct.  56.  or  incomplete  dissolution,  and  speaks  of  awau)^|j[y  cof^ 

^'  3.  The  Court  erred  in  refusing  to  give  the  instructkxi 

required  by  the  defendants  at  the  trial. 

The  Attorney  General,  contra*    The  Court  acted  pro* 
perly  in  rejecting  the  plea*     Whenever  a  plea  is  tender* 
ed  to  the  Court,  it  must  contain  such  matter  as  is.  good 
ground  of  defence  at  law ;  or  the  Court  shpuld  r^|ect 
i$9.*f^flc'  ^^*  *)   ^'^  frivolous  plea  ou^t  not  be  received,  hrcany 
970.  such  a  practice  would  be  productive  of  great  delays  moA 

inconvenience.  On  setting  aside  an  office  judgment,  m 
issuable  plea  is  necessary.  In  Doxvnman  v*  Downmta^^ 
executor,  1  Wash^  26.  **  tender  and  rtfusai,^  as  there 
pleaded,  waa  considered  a  bad  plea,  and  therefore  reject* 
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ed.   That  case  showSf  tiutt  «  plea  to  set  aside  an  ottce   OcTOBsat 
judgment!  must  be  a  pka  to  tfae  merits ;  and  that^  in  such 
case,  the  Court  will  not  put  the  plaintiff  to  hb  demurrer. 
The  pka  in  this  case  was  not  a  good  defence.     The 
injunction  was  dissolved i  and  its  being  a  eendhhnal  dis- 
solution did  not  prevent  it  from  being  a  dissolution.    The 
brescfa  of  the  condition  of  the  bond  is  snfficiently  assign- 
ed, withottt  saying  diat  the  defendant  in  equity  had  per- 
fonned  tfae  order  of  the  Court  pf  Chtocery,  by  giving 
bond  to  secure  the  title  to  the  land.     A  breach  assigned 
in  the  terms  of  the  condition,  is  sufficiently  special,  (a)   A   (a)  wimUv 
con4^nal  dissokttion   of  the   injunction  satisfies   the  fnoinoeatth^ 
terms  of  the  injunction  bond.     If  the  title  bon4  was  not  \^^  ^  ^^ 
given,  it  was  incumbent  on  the  other  party  to  aver  it : 
but  in  the  second  bill  of  exceptions,  it  is  admitted,  that 
such  bond  was  actually  given. 

It  may  be  said  to  be  a  hard  case,  that  the  surety  in  an 
injunction  bond  should  be  bound,  when  his  principal  had 
a  ground  for  going  into  equity.  But  it  often  happens 
that  a  party  going  into  equity  for  an  injunction,  though 
obtaining  it,  has  been  guilty  of  great  default.  In  this 
case,  the  Chancery  record  shows,  that  the  plaintiff  in 
equity  was  altogether  in  the  wrong.  He  had  received  a 
good  tide :  the  injunction  was  dissolved  at  his  costs  : 
but  the  Court  (out  of  abundant  caution)  directed  a  bond 
to  be  grren  him  for  secnring  the  title. 

Wickham^  in  reply.     A  good  plea  is  not  necessary  to 
a^t  aside  an  office  judgment ;  but  only  an  issuable  plea ; 
"diat  is  to  say,  a  plea  in  bar^  not  a  dilatory  plea,  or  plea  in 
abtttemeta*    In  Stone  v.  Patterson^(b)  and  Waller's  exe-    (b)   M.  8. 
enters  V.  EUisy(c)  il  was  settled,  that  a  party  may  file  as  isoS^      ' 
nany  pleas  as  he  thinks  proper,  without  leave  of  the  ^^  ^    ^-^ 
Court.     Dsfumman  v.  Doxtmman^s  executor  was  detided 
on  special  reasons,  applying  only  to  the  plea  of  ^^  tender 
ond  refusal^^    The  money  was  not  brought  into  Court ; 
^without  which,  it  was  no  plea  at  all. 
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OcTom«»,  The  doctrine  of  Mu  Nkkakta  goes  to  tMs  extent; 
that  no  plea  to  which  the  plaintiff  may  demur  can  be 
received  on  setting  aside' an  office  judgment.  But  a  plea 
to  which  the  plaintiff  vaay  demur^  is  an  iisuabk  plea ;  for 
issue  in  hw  may  be  taken  upon  it. 


Here  the  attorney  genetal  expUnned.  He  ^d  not  \ 
to  s#7  ^ai  formal  objections  to  a  plea  sbaH -exclude  it  f 
but  if  the  fact  alleged,  (admitting  it  to  be  mie,)  is  w^ 
ground  of  the  defence,  plea  ought  not  to  bcTeceived. 

Wickkam^  on  the  merits.  It  is  evident  the  pbdatiff  uk 
the  injui^on  had  reason  for  going  into  equity*  Odieivi 
wise  a  bond  of  indemnity  would  not  have  been  required 
in  his  favour.  This  is  a  clear  case  oi  relief  fronted  upon 
die  injunction.  The  question  then  is,  whether  m  snc^  • 
case,  the  imrety  in  the  injunction  bond  ought  to  be  ^dmr^ 
ged  ?  The  injunction  was  not  dissolved  by  the  Court,  h^ 
hy  the  act  of  the  defendant  in  Chancery^  (who  waa  plMn« 
tiff  at  law;)  that  is,  upon  his  execoSng  die  bond  of  iii^ 
demnity.' 

In  Nelson  v.  Anderson^  2  CaO,  286.  it  wet  detemioedi 
that  the  surety  in  an  appeal  bond  is  exonerated^  upos^tlie 
abatement  of  the  appeal  by  the  death  of  die  af^IkuHU 

The  attorney  general*  That  Pise  went  off  tipoa  ibm^ 
ground  that  the  surety  ought  not  to  be  injured  by  the 
act  of  God«  and  that  the  appeal  should  have  been  re^ri*- 
ved  by  scire  facias  * 

Curia  atf^isari  mUt. 

January  9th,  1813.  The  President  delivered  titt 
Court's  opinion^  that  the  judgment  be  affirmed^ 
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Laughlin  against  Flood,  executor  of  ^^^ 

Wa^kington.  ^^Jiu*' 

THIS  case  was  argued  by  Botu  for  ihe  appellant,  and 
for  ^  appellee;  but  is  so  fully  considered  and  discussed  ■antin  yfLtth 
by  the  judges  in  their  opinions,  that  any  furdier  state-  ensng^^^to 

^  •  tenre  the  de* 

ment  is  unnecessary.  fcndaiA  »  hit 

o?«rteer,  for 

OBC  year;  tnd 

March  8th,  1814.  The  judges  delivered  their  opmion  {5**^*J|J^^ 
9ertatim  ;  the  Court  consisting  of  Rours,  Cabell  and  ptemtiffa  cer. 

^  tain  part   oC 

CoALTSR«  all  grain 

*<nMii/eoiitlie 
planutkm. 

Judge  CoALTER.  The  only  question  in  this  case  is,  [^*^^2dj 
whether  after  verdict  for  the  plaintiff,  there  appears  a  suf*  ^  ^^^^ 
ficient  cause  of  action  in  his  declaration  to  enable  the  ration  ebarr- 
C/Ourt  to  pronounce  judgment  for  him.  detondant  did 

The  declaration  is  drawn  on  a  covenant  between  the  eicte  of  tha 
plaintiff,  now  appellant,  and  the  testator  of  the  ^pellce,  in  JIT*  pSL^ 
which  the  former  engaged' to  attend  carefully,  as  an  over-  J?f*  P*^  ^ 
aeer,  on  the  plantation  of  the  latter,  for  a  year,  and  was  *'«<"'*  on  th« 

7^7  pUintatioo,'* 

to  have  the  m;aiagement  of  twenty-six  working  hands :  (witboat  aet-  * 
for  these  Services  the  testator  of  the  appellee,  was  to  pay  -nhoM  erop 
him  at  the  close  of  the  year,  one  twelfth  part  of  all  grain  ^^'^r 
made  on  the  plantation;  (after  deducting  the  seed;)  oats  ^^'^^ 
excepted* 

The  plaintiff  avers  in  his  declaration,  that,  ^^  in  pursu- 
suce  of  said  agreement,  he  entered  into  the  service  of 
said  Washington^  and  weU  and  truly  performed  all  the 
covenants  and  agreements  in  the  said  deed  on  his  part  to* 
be  performed,  &c* ;  nevertheless,  the  said  Washington  did 
not,  at  the  close  of  the  year,  pay  to  the  plaintiff  one  twelfth 
part  of  the  grain  tnadt  on  the  plantation ;  nor  did  he  pay 
smy  part  thereof,  as,  according  to  the  terms  and  effect  of  •. 

<he  covenant  aforesaid^  he  ought  to  have  done,"  Sec* 
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OoT«»KXf       The  defendant  takes  oyer  of  the  covenant^  (whcrd)^ 

K^^->^^^  I  the  wbolv>f  it  is  made  part  of  the  declaration,)  and  then 

l^ghftn     pleads,  *that  hl»  testator  hath  performed  all  the   condi- 

Flood^  w^'  tioD*  expressed  in  the  covenant  mentioned  on  his  part  to 

ingtoii.      be  performed,  &c. ;  to  which  the  plaintiff  replied  gene* 

""■^"■""^  rally.  The  jury  first  found  a  verdict  for  upwards  of  400 

dollars,  which  was.  set  aside,  and  a  new  trial  granted  \  aad 

the  second  jury  found  for  the  plaintiff  385  dollars  50  centi 

damages;  on  which  the  defendant's  attorney  filed  errors 

in  arrest  of  judgment.  The  cause  assigned  is,  that  it  doei 

not  appear,  from  the  declaration  or  pleadings,  that  ang 

grain  was  made  upon  the  plantation  the  year  the  pliuniiff 

was  overseer. . 

The  judgment  of  the  District  Court  was  for  the  defend- 

'^    ant;  and  the  question  is,  whether  that  judgment  is  oor* 

rect? 

My  opinion  is  that  it  is  erroneous,  and  must  be  rever* 
sed,  and  judgment  entered  for  the  appellant  on  the  ver* 
diet  of  the  jury. 

By  the  common  law,  if  the  issue  joined  be  suph  as  nes 
cessari)y  to  require,  on  trial,  proof  of  the  facts,  defectMtf^ 
or  imperfectly  stated,  or  omitted^  and  without  which  it  is 
^  not  to  be  presumed  that  the  judge  would  direct  the  juiy 

to   give,   or  the  jury  would   have   given  the  verdict, 
such  defectp  imperfection^  or  omission  is  cured  by  the  ver- 
(«)  1  ChU-  dict.(a) 
sixund!  SS8 1      This  common  law  rule  is,  in  very  definite  aad  explicit 
and  8  Burr,  ^^rms,  adopted  by  our  statute,  which  enacts  and  declare^ 
^  that  no  judgment,  after  verdict,  shall  be  stayed,  or  ar- 
rested, for  omitting  the  averment  of  any  matter,  vrithout 
proving  which  J  the  jury  ought  not  to  have  given  such 
(*)  J?#u  •  verdict.**  A) 
iis;  and  8      These  cases  of  defects  or  omissions  are  frequendy 


helped  too  by  the  plea.     In  Buster'^s  executors  v.  WW* 


M  B.  U  M  lace^(c}  the  plea  of  "  covenants  not  broien^*^  was  held  to 
admit,  that  a  breach  was  laid.  In  the  case  in  4  Bac.  2U 
taken  from  RoL  Rep.  382.  the  plaintiff  declares  that,  *^  in 
consideratioa  the  plaintiff  would  deliver  all  the  com  in 
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%  certain  barn,  the  defendant  did  assume,*'  &c,  ;    and    Oci^ttE», 
avers  that  he  did  deliver  all  the  corn  in  the  barn ;  but 


does  not  show  that  there  was  com  there.  It  was  agreed 
by  the  Court,  that  had  this  been  on  demurrer,  the  decla- 
ration would  not  have  been  good ;  but,  being  after  ver- 
dict, upon  non  assumpsit  pleaded,  (by  which  issue  it  is 
admitted  there  was  corn  there,)  it  Was  adjudged  for  the 
phiintiff* 

So,  also,  in  5  Bac.  197.  in  trespass  for  taking  goods, 
the  plaintiiF  neither  averred  property,  nor  possession  of 
the  goods ;  (which  would  have  been  bad  on  demurrer, 
and  indeed  after  verdict  on  **  not  guilty  ;'*)  but  the  plea 
justified  the  talcing  the  goods  from  the  possession  of  the 
plaintiff;  and  so  it  cured  the  want  of  averment. 

The  fact,  which  is  not  averred,  is  admitted  by  the 
plea ;  and  the  defendant  takes  the  affirmative  on  him- 
seif.(i3)  ^  (a)Stek\80 

In  the  present  case,  the  plaintiff  avers  his  performance  rL^Com-  ^' 
of  all  the  covenants  on  his  part;  that  he  tilled  the  earthy  a^J^^^^'^j// 
&c* ;  but  does  not  aver  that  God  gave  the  increase,  from  ^^^ 
which  he  was  to  be  paid  for  his  labour ;  or  what  those 
crops  were,  further  th^nj^hat  is  alleged  in  the  assign- 
ment of  the  breach ;  to  wit,  that  the  testator  did  not  pay 
him  one  twelfth  of  the  grain  ** madcy^  &c.  This  is  the 
only  breach  assigned,  and  for  which  damages  are  claim- 
ed. The  defendant  does  not  plead  that  no  crops  were 
made  \  but  to  a  declaration,  charging  the  faithful  manage- 
ment and  labour  of  twenty-six  hands  for  the  year,  and 
claiming  a  twelfth  part  of  the  grain  made^  according  to 
contract,  the  d«  fendant  pleads  that  his  testator  performed 
the  covenants ;  that  is,  paid  the  grain,  &c  ;  thereby  tak- 
ing the  affirmative  on  himself.  Suppose,  in  the  case  of 
the  com  in  the  barn,  the  parties  to  be  reversed,  and  that 
the  suit  had  been  brought  by  the  purchaser  of  all  the 
com  in  die  barn,*  on  an  averment  that  he  had  paid,  or  was 
ready  to  pay,  the  price,  ^c. ;  and  that,  instead  of  cascy 
it  had  been  covenant;  and  a  breach  laid  for  the  non-de- 
liwery  of  the  c^m  in  the  barm'  and  to  which  the  person 
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OcToiiR,  selling  had  pleaded  covenant  performed  f  in  other  WQit^» 
a  delivery  of  the  corn  ;  would  judgment  on  a  verdict  for 
the  plaintiff,  io  such  a  case,  be  arrested? 

But  when  we  add  to  this  the  informs|l  averment  in 
the  breach,  that  grain  was  made ;  (indeed,  the  averment 
that  he  laboured  twenty-six  hands  on  the  farm  for  a  yesTi 
may,  perhaps,  be  considered  an  informal  averment  that 
grain  was  made  ;)  when  the  plaintiff  claims  nothing,  ex- 
cept for  the  non-delivery  of  the  twelfth  of  the  grain  madCi 
it  seems  to  me  impossible  that  the  verdict  in  question,  on 
the  issue  in  this  case,  could  have  been  found,  without 
.  evidence  of  the  quantity  of  grain  made  \,  and  if  so,  it 
comes  within  the  common  law  doctrine  on  this  su^ect, 
as  well  as  within  t^e  act  of  assembly  aforesaid* 

Neither  the  principles  for  which  I  contend,  nor  their 
application  to  this  case,  I  hope,  will  be  found  to  conflict 
with  any  of  the  decisions  of  this  Court,  It  is  certainly 
not  intended  by  me  that  they  should :  on  the  contrary^ 
I  think  the  case  of  Smith  v.  Walker^s  executors^  1  WaA^ 
135*,  confirms  the  doctrines  I  am  now  contending  for. 
In  that  case,  the  plaintiff  set  out  a  promise  by  the  te^ta* 
tor,  if  he  would  marry  his  gr|n^-daughter,  to  give  him 
as  much  of  his  estate,  &c.,  as  he  would  give  to  any  of 
his  own  children  $  ^and  averred  that  the  testator  did  ^1 
give  him  as  much  as  he  gavu  to  some  of  his  children ^ 
without  averring  how  much  he  gave  to  either  of  his  ova 
children ;  yet,  the  Court  say,  '*  this  mighf  have  be9 
aided  by  verdict^  if  that  had  been  rendered  on  the  tr^ 
of  a  proper  issue  ;*'  but  one  of  the  issues  was  immati^ 
rial,  and  so  the  verdict  was  set  aside ;  and  the  dedar 
ration  standing  unaided  by  a  verdict,  it  was  not  a  soft* 
cient  foundation  whereon  to  award  a  repleader.  In 
other  words,  it  would  have  been  bad,  (m  general  db« 
murrer. 

In  Chichester  v.  Vass^  it  was  not  averred  that  be  (sSA 
and  refused  to  give  him  as  much  as  be  g^e  other  cMk» 
dren ;  for  if  that  had  been  so  laid,  and  also  tharit  «Nf 
convenient  to  make  a  like  advancement  to  the  \fi%wlSK 
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I  presume  the  objections  in  these  points,  to  that  case,    OoxaBEm, 
would  not  have  availed* 

The  Court  will  strive  to  so^ort  a  verdict,  where  it 
appears  that  what  was  necessarjf  to  sustain  the  action 
must  have  been  proved  to  the  jury ;  in  other  words,  that 
the  trial  must  have  been  on  the  merits f  notwithstanding 
the  imperfections  or  omissions  in  the  pleadingSi  as  will 
appear  from  a  variety  of  cases ;  and,  amongst  others, 
in  addition  to  those  above,  I  will  refer  to  the  case  in 
i  Salk,  120.,  to  Avery  v.  Hoole^  Cowp.  825.,  and  to 
Frederick  v.  Lookups  4  Burr.  2018.* 

I  think  the  trial,  in  this  case,  could  not  have  been  other* 
wise  than  on  the  merits ;  that  all  the  valuable  purposes 
of  pleading  have  been  answered;  that  the  defendant 
could  not  have  been  surprised  ;  on  the  contrary,  that  he 
knew  that  a  portion  of  the  grain  made^  was  claimed  ac- 
cording to  the  covenant;  and  that  he  came  prepared, 
especially  on  the  second  trial,  to  prove  payment,  as  far 
as  it  had  been  made ;  that  the  plaintiff  could  not  have 
recovered,  except  for  the  noij-delivery  of  grain  that  was 
made  during  that  year ;  and,  Jlnally,  that  the  judgment 
io  this  case,  if  for  the  plaintiff,  will  be  a  bar  to  any  fu- 
ture action  he  may  bring  for  the  non-delivery  of  a  twelfth 
part*  of  the  grain  made,  &c.  during  that  year. 

I  am,  therefore,  for  affirming  the  judgment. 

Judge  Cabell.  Concurring  entirely  in  the  opinion 
just  delivered,  I  have  nothing  to  add  but  an  explicit  de- 
claration, that  I  do  not  conceive  it  to  be  in  opposition  to 
the  former  decisions  of  this  Court.  This  is  not  like  the 
case  of  Chichester  v.  Vassy  where  a  fact,  essential  to  the 
plaintiff's  right  of  action,  was  totally  omitted.     In  this 

case,  I  think,   all  necessary  facts  are  set  forth;    and, 

f 

•  KMe.  See  alio  Xeo.  78. ;  and  JCeble^  371.  C^nyert  ▼.  Smithf  eited  5  Bac, 
aaOu ;  WtnO&w  t.  Th^CimoMfvmsaUh,  iHe^MiU^.;  also  RM'*  Rep.  dtS, 
•Med  5  Bac.  344.;  Rwhfn  ▼.  Mpinall,  S  Dou^L  SSd. ;  Fuigham  v.  Light* 
fmoS^  1  Call^  957  ;  and  ffoliuday  mndvife  v.  UttUpa^e,  S  Munf.  539. ;  aH 
vbleb  ratkoritief  were  referred  to  bjr  Bottt,  ia  argument 
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OcTOBBs»   although  sojpe  qf  tbem  are  so  dieCectively  stated  that  the 

^.^Ps  '^    declatation  would  have  been  bad  on  demurrer,  yeVa^ter 

i.i.ugiiUa     verdict,  that  defecti^  ^ten^ent,  (especially  when  aided 

^'Q^-       by  the  admission  ip  th^plea,^)  is,  in  my  opinion,  cured  by 

the  comipon  law  rule,  engrafted  into  our  statute  of  jeofails, 
•     that  no  judgment  shall  be  sts|yed,Qr  reversed,  "  for  omit- 
ting the  averment  of  any  matter;  without  proving  which, 
the  jiH7  ought  not  to  have  givep  such  verdict,'^ 

Judge  Roane.  This  is  an  action  of  covenant,  brought 
by  the  appellant  against  the  appellee,  as  executor  of 
Thacher  Washington^  deceased.  The  declaration  states, 
that  a  covenant  was  made  between  the  appellant  and  the 
said  testator,  whereby*  in  consideration  of  certain  speci- 
fied services  to  be  rendered  by  t^e  /ormer  for  the  latter, 
in  the  year  1795,  in  the  character  of  an  overseer,  it  was, 
amor^g  other  things^  cQvenaQted  and  agreed,  on  the  part 
of  ihe  said  Washington^  to  put  twenty- six  working  hands 
UAder  him,  to  give  him  a  certain  specified  allowance  of 
provisions  for  the  support  of  his  family,  **  and  to  pay 
him,  at  the  close  of  the  year,  one  twelfth  p^rt  of  the  graii| 
made  on  the  plantation,  after  deducting  the  seed  nfheai$ 
pats  excepted."  yt 

The  declaration  states  a  further  covenanj,  on  the  part 
of  the  said  Washington^  in  the  case  of  his  failing  to  tiM&n 
ply  with  his  agreement  to  theappella^ ;  that  is,  (as  I  an- 
derstand  it,)  in  the  event  of  his  not  allowing  the  appcU 
lant  to  become  his  overseen 

X  he  declaration  th^n  avers,  that  the  plaintiff  had  ^raQ 
and  truly  performed  all  the  Covenants  on- his  part  to-be 
performed,  and  charges  a  breach  in  this,  *^  that  the  aai4 
*  Washington  did  not,  at  the  close  of  the  year  aforesaid^ 

pay  to  the  appellant  one  twelfth  part  of  the  grain  mtckk 
on  the  plantation,  or  any  part  thereof,  as,  according' to  l%(f 
tfbrm  and  effect  of  the  covenant  aforesaid^  he  ought  to  hmre 
done.*'  On  oyer,  the  agreement  was  set  out:  it  beeA^e 
thereby  a  part  of  the  declaration ;  and,  while  it  pre'ctetib' 

•  Note.    In  the  argument  Bolts  obtenred^  that  the  plea  of  *«  < 
performed^^  admitted  that  a  crop  vas  made.  * - 
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corresponds  with  the  Atatenaeiit  in  the  declaration,  as  to' October, 
'    the  part  of  the  grain,  (the  seed  wheat  and  oats  excepted,)  ^ 
to  which  the  appellant  should  become  entitled,  it  contains, 
also,  still  other  covenants  on  the  part  of  the  said  fVash- 
ington ;  such  as,  to  giVe^im  one  third  of  the  fowls  rais-  — ^"""^ 
cd  by  him,  and  the  privilege  of  keeping  three  of  his  own 
negroes  on  the  plantation. 

To  the  declaration,  thus  amplified  by  the  agreement, 
as  set  out  on  oyer^  and  which  shows,  (as,  indeed,  the 
original  declaration  itself  does,)  that  there  were  other 
covenants  to  be  performed  on  the  part  of  the  said  Wash^ 
ingtouy  over  and  above  that  stated  in  the  breach  aforesaid 
to  have  been  violated,  the  defendant  pleaded,  that  his 
testator%ad  perfortned  all  the  conditions  expressed  in  the 
covenant  in  the  declaration  mentionecL  To  this  plea  the 
appeltant  replied  generally;  and,  thereupon,  issue  was 
joiaed.  The  jury  find,  in  general  terms,  ^^for  the  plain- 
t\S^^  and  assess  his  damages  to  285  jdoUars  25  cents. 
Admitting,  from  the  breach  assigned  in  this  cause,  that 
« the  plaintiff  ^^ent  for  damages,  on  the  ground  only  of 
that  covenant  being  broken,  which  stipulated  for  one 
twelfth  part  of  the  grain  made  on  the  plantation,  and  not 
OQ  that  of  ^e  breach  of  any  other  of  the  covenants  ;  the/ 
fti%t  question  is,  whether  there  is  not  a  material  defect 
hi  the  declaration,  in  not  averring  that  any  grain,  other 
than  oats,  was  made  thereupon,  in  the  year  in  question ; 
and  more  than  was  necessary  for  seed ;  and  what  was  the 
ijuanttty  and  quality  thereof.  These  are  facts  resting 
within  the  knowledge  of  ^e  plaintiff,  an4  which,  there- 
fore, while  they  are  material  to  the  defence  of  the  ap- 
pellee, there  is  no  hardship  on  the  plaintiff  in  requiring  ^ 
bim  to  discover.  This  (it  appears  to  me)  forms  the  very 
^8t  of  the  action.  The  covenant  in  itself  gave  no  eause 
of  action,  but  only  laid  the  foundation  of  one,  which,  in 
tile  event  of  grain  being  made  and  withheld  from  the 
plaintiff,  gave  him  a  right  to  recover.  In  this  respect,  this 
case  is  precisely  sin^lar  to  that  of  Chichester  v.  Vass^  in 
which  it  was  adjudged,  that  thcgist  of  the  action  was  the 
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^^uu  **'  giving  to  hi*  other  daughters  more  than  the  testator  garc 
to  the  wife  of  the  pbiotiflf :  the  promise  to  do  tluu  w«« 
not,  alone,  held  to  be  that  j^t.  It  was  also  held,  in  that 
case,  to  be  absolutely  necessary  that  that  fact  should  be 
averred  in  the  declaration ;  our  act  of  jeofaik  not  extend* 
ing  to  cure  the  defect  of  the  averment  of  the  gnt  of  die 
action.  There  is  no  difference  between  that  case  and  die 
case  before  us«  In  that  the  plaintiff  omitted  to  aver  ih^t^ 
the  defendant  had  given  to  other  daughters  what  he  dia 
not  give  to  the  wife  of  the  plaintiff:  in  this  there  is  no 
averment  that  uny  grain  was  made  ;  without  which^  on 
this  ground  of  complaint,  the  appellant  was  not  entitled 
to  recover* 

I  understand  that  it  is  not  denied  by  the  othef^  judges, 
but  that  the  averment  of  this  fact  is  wanting  in  the  case 
before  us :  but  they  consider  the  defect  as  cured  by  the 
breach,  the  pleadings,  or  the  verdict.  I  will  briefly  exai* 
mine  the  effect  of  each  of  these,  in  its  order :  And,  first, 
of  the  breach. 

This  term,  **  averment,"  as  applied  to  a  declaration,  Is-  . 
a  technical  term.     It  means  a  direct  and  positive  allegu* ' 
tion  of  a  fact,  made  in  a  manner  capable  of  being  travera* 
ed.  It  excludes  the  idea  of  an  affirmation  to  be  made  out 
by  inference  and  induction  only.  When  the  parties  go^to 
issue,  as  to  a  point  of  fact,  before  a  jury,  and  espectallj', 
one  which  makes  the  very  gist  of  the  action,  it  is  neeen*^ ' 
sary  that  there  should  be  a  positive  affirmation  on  taie 
hand,  and  negation  on  the  other.    Nothing  less  than  this 
will  suffice,  under  the  decisions'  of  this  Court,  as  appli^ 
to  the  ght  of  the  actiom     Among  others,  the  cases  €^ 
(J^ '  ^^^  Winston^s  executor  v.   Francie€o^(a)  and  Chichester  v» 
Vassj  are  decisive  to  this  effect.  In  neither  of  these 


was  the  averment,  deducible  from  the  breach,  held  to' 
supply  the  defect  of  a  positive  averment  of  the  cause  m§' 
action.  In  the  last  case,  it  is  true,  the  breach  was  merdy^' 
general;  but  as  there  was  only  one  ground  of  action  snt* 
out,  the  allegation,  that  that  had  not  been  comfjlis^l' 
with,  is  the  same  thing  as  if  that  ground  had  been  ^ed* 
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Jcalhf  stated  to  have  been  broken.      That  case  is^  in  Aat  OcTomma^ 


▼ieW|  a  fuU  authority  in  the  case  before  us.  All  the  judg< 
es  concurred,  in  that  case,  that  the  breach  did  not  sup* 
ply  the  defect  of  the  averment  of  the  cause  of  action. 

But  if  a  breach  should  be  held  to  have  such  eflfect,  it 
should  be  a  breach  within  the  covenant ;  for,  where  the 
covenant,  under  the  breach  as  assigned,  may  not  have  ^ 
been  broken,  the  declaration  is  clearly  defective.     It  is 
defective  if  the  cause  of  action  has  been  previously 
averred  in  a  proper  manner ;  and,  afortioriy  where  there 
IB  a  defect  of  that  averment.    As  to  this  point,  I  refer  to 
1  Esp*  363.,  and  the  cases  there  cited.      To  apply  this 
position  to  the  case  before  us>  it  will  be  seen  that   the 
complaint  made  by  the  breach,  is,  that  the  testator  did 
not  give  the  appellant  one  twelfth  part  of  the  grain  made 
on  the  plantation;  whereas^  by  the  covenant,  as  stated  in 
the  declaration,  he  was  only  bound  to  give  one  twelfth 
part,  after  the  seed  wheat  and  oats  were  deducted.   Ac- 
cording to  the  breach,  the  appellee  is  subjected  to  the 
action,  although  he  may  have  only  made  oats^  (which  is 
a  species  of  grain^  or  less  wheat  thaig^  was  necessary  for 
teed;  whereas,  under  the  covenant,  a»  declared  on,  he 
may  have  refused  ttf  comply  with  the  requisitions  in  the 
ireach^  and  yet  not  have  broken  his  covenant.     He  has 
not  brdcen  it,  if  he  did  not  refuse  to  give  him  a  twelfth 
part  of  what  remained  after  the  seed  wheat  and  oats 
were  deducted.  So  this  word,  ^  made,^^  contained  in  the 
breach,  (admitting  that  it  amounted  to  an  averment,)  may 
be  satisfied  by  any  quantitgr,  however  small ;  it  may  be 
satisfied  by  a  quantity  leas  than  the  seed  of  the  wheat  % 
er  b J  die  oau ;  neither  of  which  are  demandable :  the 
breach,  therefore,  does  not  necessarily  import  a  case,  ia 
which  the  covenant  declared  on  has  been  broken.    That 
covenant  has  not  been  broken,  although  tome  gram  was 
saade ;  unless  more  than  the  see#  wheat  and  oats  was 
«a  ide,  and  the  twelfth  of  the  surplus  was  refused  to  be 
gswea  to  the  a|ppeUant. 


itu. 
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•OcTOBCK^        Ifv  therefore,  a  breach  should  be  held,  in  generri,  td 

1811 

\^^^^>^^^^^^  supply  a  defective  averment  of  the  cause  of  action,  it  i» 

Laughfia     uot  such  a 'breach  as  would  be  inadequate  to  wayao^  a- 

Pi(>od.      recovery,  if  that  averment  had  in  fact  been  made.  It  is. 

"•■*— ^"^  not  such  a  breach  as^  if  true,  does  not  necessarily  show 
a  cause  of  action.  That  is  precisely  the  character  of  tht^ 
breach  before  us.  /    . 

As  for  the  pleadings  in  this  case ;  none  of  the  authori-       { 
ties  show  that  a  plea,  like  the  one  before  us,  is  competent 
to  cure  the  omission  of  that  which  is  the  very  gist  of  th& 
action*  If  there  be  such  cases,  however,  in  the  oid  hooV^ 
they  are  in  conflict  with  the  decisions  of  this  Court.    To 
omit  others^  I  will  refer  to  the  case  of  Faulcon  v.  Har* 
risy  2  ff,  is?  M.  5 SO.    That  was  an  action  of  debt  on  a 
bond  given  in  17^2,  in  the  penalty  of  50,000/.   (paper 
money,)  conditioned  for  the  payment  of  1000/.  specie,  ^r 
such  farther  sum  as  should  b^equal  to  the  said  lOQOL 
in  1774:  that  is  to  say,  to  purchase  as  much  land  and 
negroes  as  that  sum  might  have  purchased  at  that  time^ 
to  be  setded  by  agreement  of  the   parties,  or  their  r^^ 
ferees,  in  default  of  such  agreement.     The  breach  at|' 
signed  was,  that»  the  defendant  had  not  paid  the  sai^ 
1000/.  specie^  or  such  further  sum  as  was  equal  tberetOf 
in  1774/  but  there  was  no  averment  in  the  declaration  o[ 
the  amount  of  any  further  sum  to  whkh  the   plaintiff 
was  entitled,  as  arising  either  from  the  agreement  of 
the  parties,  or  as  ascertained  by  their  referees.    Pleast 
^^ conditions  performjtd^^  and   "the  sutute  of  usury .^ 
Verdict  and  judgment  for  the  plaintiff.     On  appeal  to 
this  Court,  it  waa  decided,  that,  notwithstanding  lh« 
ireachy  and  plea  pf  covenants  performed^  as  aforesaid, 
the  plaintiff  waa  con^ned  in  his  recovery  to  the  10004. 

and  could  not  go  for  an  ulterior  sum,  for  want  of  OK 

"J 

averment  in  the  dedarmpA  as  to  the  amount  of  siir|y>- 
sum,  to  which  he  wfs,  in  eventf  to  be  entitled,      flp 
neither  the  breach^  nor  the  plea  of  '*  covenants  perform 
ed^^  could,  in  that' case,    enlarge  ^^  ground  of  t^. 
plaintifi^s  action  beyond  the  averment  in  the  dedaratioBf 
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aeither  can  they  create  that  ground  altogether,  in  the    OcroBBR,    v 

case  before    us.      In  principle,   that  case   is   a  direct 

authority  as  to   the  present ;  it  applies  as  veil  to  the 

BREACH  as  to  the  plea  of  ^^  conditions  perfofmed^^  and 

^hows  that  neither  of  them  is  competent  to  supply  the 

want  of  an  averment  of  the  cause  of  action. 

In  that  case  it  was  also -decided,  that  it  was  erroneous, 
Qn  that  declaration^  to  allow  evidence  to  be  exhibited 
tending  to  show  the  amount  of  sue.  ulterior  sum.     It  is, 
therefore,  a  direct  authority,  in  the  third  place,  as  to  the 
effect  of  the  verdict  in  the  case  before  us.     A  verdict 
operates,   under   the  act  of  jeofails,   only   where    the 
case  is  defectively  stated  in   the  declaration  \    and  not 
wliere  no  case  or  title  is  made.     It  cures  on  the  ground 
diat  proof  is  presumed  to  have  been  given  at  the  trialf 
without  which  the  jury  could  not  have  found  the  verdict 
in  question  ;    but  it  does' toot  cure  in  cases  in  which  no 
such  presumption  can  be  made.     The  Cojiirt  presumes 
I       proof  to  have  been  given  as  to  facts  imperfectly  laid^  but 
I      not  98  to  facts  not  laid:  it  only  presumes  such  proof  to 
liave  been  given  as  is  called  for  by  the  averments  in  the 
declaration.     This  doctrine  is  explicitly  stated  by  all  the 
judges^  in  the  case  of  Chichester  v.  Vass ;  and  was  ad* 
Slutted  by  the  Court,  in  rejecting,  as  improper,  the  tes- 
timony as  to  the  ulterior  amount,  in  the  case  of  Faulcan 
V.  Harris.     The  Court,  in  the  case  of  a  general  verdict, 
will  not  presume  proof  to  have  been  given,  which,  so 
far  from  being  called  for  by  the  declaration,  ought  to 
have  been  rejected,  if  offered :   it  will  not,   on  such  a 
ground,  extend  the  power  of  the  verdict. 

This  doctrine  applying,  emphatically,  to  all  cases  m 

wbich  an  averment  of  the  cause  of  action  is  omitted^ 

L»  (and  as  to  which  no  proof  can  therefore  be  presumed  to 

■IllkMre  been  given*  on  that  point,  to  the  jury,)  applies  in 

.     ihi  especial  manner  to  the  case  before  us.      In  this  case, 

l&e  appellee,  not  content  to  meet  the  appellant  on  the 

gproond  of  the  particular  condition,  the  breach  of  which 

is  supposed  to  be  the  ground  of  the  present  action,  avers 
Vol..  nil  Mm 
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OoTOBKRy  in  his  plea,  that  his  testator  performed  all  the  conditions 
in  the  covenant  in  the  d^Iaration  expressed.  To  this 
the  appellant  replied  generally;  and  issue  was  taken 
thereupon.  On  that  issue,  the  verdict  of  the  jury  wiH 
be  justified,  if,  as  to  any  of  the  conditions  in  the  cove- 
nant, the  plea  of  the  appellee  has  been  falsified.  It 
would  be  as  well  justified  if  it  were  proved  to  the  jury 
that  the  intestate  failed  in  any  of  the  other  conditions 
contained  in  the  covenant^  as  in  that  respecting  the 
non-delivery  of  the  grain.  In  addition,  therefore,  to 
the  general  doctrine,  negativing  the  presumption  of  proof 
as  to  a  point  not  stated  in  the  declaration,  the  appellant 
has  further  estopped  himself,  in  this  instance^  by  meet- 
ing the  appellee  on  the  extended  ground  taken  by  his 
plea,  and  which  leaves  it  entirely  uncertain  whether  the 
verdict  was  found  on  proof  applying  to  this^  or  anolher 
ground  of  action. 

On  these  grounds,  I  am  of  opinion  that  the  declara- 
tion in  question  19  radically  defective;  that  it  is  act 
helped  by  the  breach,  pleadings,  or  verdict  in  the  case; 
and  that  the  judgment  of  the  Court  below,  in  favour  of 
the  appellee,  is  correct,  and  ought  to  be  affirmed.  The 
other  judges,  however,  are  of  a  different  opinion;  and[ 
that  judgment  must  be  reversed,  and  a  judgment  upoa 
the  verdict  entered  for  the  appellant. 
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^Foreman  against  Newkirk  and  others. 

FROM  the  bllL  answers,  and  exhibits  in  this  case,  it  ^  '•  ^[^^^ 

^  ....  the  pu»  dm-'cr 

appeared  that  Foreman  (the  plaintiff  in  equity)  purcha-  of  J«nd  g«'e» 

sed  of  Andrew  Bowman  thr^ee  tracts  of  land  adjoining  purchase  mo- . 

each  other,  comprehended  in  several  patents  ;  one  for  Ht^'  a^SJrent 

100  acres,  another  fur  129  acres,  and  a   third  for  16  !lT'lc^?^ 
'  '  the     agree* 

acres  :  also  a  sawmill,  with  a  lot  of  land,  whereon  it  ™«p*  ^  that 

'  ,  *  if  the  title  to 

Stood,  containing  more  than  two  acres;  the  whole  in-  any  pait  of 
eluding  248  acres,  more  or  less,  for  the  8,um  of  l,875/«,  defeetiTe,  a 
Pennsylvania  currency,  payable  partly  in  property,  at  a  fromVhepar- 
ccrtain  valuation,  and  partly  in  money,  by  instalments,  jj^jnje'l^ilirj 
particularly  stipulated  in  articles  of  agreement,  dated  ^"  ?{!^**^*]J/^ 
JDecember  15th,  1800  ;  and  that,  in  case  the  title  to  any  of  the    land 

,  lost;  a  Court 

part  of  the  land  should  prove  defective,  a  deduction  from  of  equity  wiu 
the  purchase  money  was  to  be  made,  in  proportion  to  the  the  purcha- 
value  of  the  land  which  should  be  lost.  Sundry  bonds  aMilSe"^^ 
were  executed  by  Foreman  for  the  money  instalments  ;  ^^dt!*on  the 
one  of  which  (being  for  300/.)  was  assigned  by  Bowman  y7*"^|°^^.* 
to  George  Newkirk^  for  a  valuable  consideration.  The  title  to  part  of 
other  six,  for  100/.  each,  remained  unsatisfied  in  the  hands  it  appear  that 
of  Amos  Nichols,  administrator  of  said  Bowman.  A  ^^^^*l^ 
suit  having  been  brought,  and  judgment  obtained  by  j^/lig^^^^J^jT 
NewkirL  on  the  bond  assigned  to  him,  the  bill  was  filed  •»««:«««    to 

indemnify 

by  Foreman  in  the  Superior  Court  of  Chancery  for  the  him  againaj; 
Staunlon  district,  for  an  injunction  to  that  judgment, 
on  the  ground  that  the  title  of  the  said  Andrew  Bowman 
to  two  of  the  tracts  of  land,  (viz.  that  of  129  acres,  and 
that  of  16  acres,)  was  defective.  Newkirk^  in  hia  answer, 
admitted  that  he  had  heard  of  some  dispute  as  to  the 
-title,  without  knowing  the  merits  of  the  claims  ;  but  con- 
tended, that  if  the  plaintiff  should  lose  the  lands  in  dis- 
pute, yet  the  amount  of  the  respondent's  judgment  ought 
not  to  be  withheld  from  him,  *^  because  those  lands  are 
not  worth  more  than  twenty  shillings  per  acre  ;  indeed^ 
l^inds  of  the  game  quality  adjoining  thereto,  could  now 
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October,   be  purchased  at  that  price  ;''  the  most  vahiable  part  of 

v^^^v^^*^  the  lands  purchased  by  the  plaintiff  as  aforesaid  being 

Foreman     ^qj  \^  dispute,  and  that  therefore  t^ie  bonds  of  the  platQ- 

Newkirk  aod  tiff,  rcmaininc:  in  the  hands  of  the  administrator,   were 
others.  " 

>   sufficient  to  indemiiify  him.     This  allegation  in  the  an- 
swer wasy  in  substance,  supported  by  teotimony. 

The  following  opinion  and  decree  were  pronounced  by 
Chancellor  Brown,  the  16th  6f  Aprii^  1808.  "  The 
plaintiff  in  this  cause,  having  failed  to  set  out  in  his  bill 
the^nature  and  extent  of  the  deficiency  complained  of,  so 
as  to  enable  the  defendant^  who  is  an  assignee^  to  rebut 
his  equity ;  and  having  failed  also  to  require  a  surrey, 
account,  or  issue,  by  which  the  real  damage  might  be 
ascertained,  and  a  deduction  made  agreeably  to  the  con- 
tract between  the  plaintiff  and  Andrtw  Bowman^  ^.  sus- 
picion would  naturally  arise,  that  he  was  seeking  to  re- 
tain more  of  the  purchase  money  in  his  hands  than  he 
was  equitably  entitled  to ;  and  it  appearing  to  the  Court, 
from  the  exhibits^  that,  independent  of  the  money  enjoin- 
ed, there  is  a  sufficiency  in  the  hands  of  the  plaintiff 
completely  to  indemnify  him  agreeably  to  his  contract 
aforeaaid  ;  (and,  indeed,  his  bill  doea  not  state  the  re- 
verse ;)  and  the  said  plaintiff  having  neglected  to  make 
the  heirs  of  the  said  Bowmarf  \}n  whom  the  legal  tide  is) 
defendants,  so  as  to  enable  the  Court  to  decree  against 
them,  and  therefore  ought  not  to  complain  on  that 
ground,  or  seek  to  delay  the  plaintiff  at  law  for  that 
cause :  it  is  therefore  adjudged,  ordered,  and  decreed 
that  the  injunction  be  dissolved." 

At  the  next  term,  the  comjilainant  showing  no  cause 
to  the  contrary,  the  bill  was  dismissed  ;  whereupon  the 
plaintiff^  appealed  to  this  Court. 

Monday,  January  lUh,  1813,  the  following  opinion  of 
this  Court  was  delivered  by  Judge  Roane. 

*'  The  Court,  concurring  with  the  Chancellor  in  opinion, 
that  it  appears  from  the  exhibits  in  the  cause,  that,  inde-* 
pendently  of  the  sum  enjoined  in  this  case,  there  is  a 
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Sufficiency  of  money  in  the  hands  of  the  appellant  to  in-  Octobxb, 
demnify  him>  agreeably  to  the  tenor  of  his  contract, 
against  any  loss  he  may  sustain  in  the  land,  in  the  pro- 
ceedings mentioned,  is  of  opinion,  that  there  is  no  error 
ia  the  said  decree  ;  therefore,  it  is  decreed  and  ordered 
that  the  same  be  ai&rmed.'' 


Williams  affainst  Howard.  yAiir»<%, 

18IS. 

A  Three  months*  replevy  bond  was  executed,  March    1.  Judgment 

^3d,  1 808, by  Poweti  WiUiamt,  Arthur  Horner^  and  James  S^^rlnS^ief 

P.  Cocke  to  Jane  Howard,  in  the  penal  sum  of  340/,  178.  ^pie^to'^ 

^.y  with  a  condition  that  "whereas two  negroes,  (naming  ^     miereu 

them,)  one  yoke  of  oxen,  six  head  of  cattle,  and  five  hor-  «nteriortothe 

«cs,  have  been  distrained  by  Thomas  Watktniy  deputy  bond*  bnt  it 

Sheriff  for  Horatio  Turphij  ShenS  of  Powhatan  county,  J^2/r^M^ 

to  satisfy  the  sum  of  162/.  0*.  erf.,  with  interest  from  the  f^^t^^Sc^ 

first  day  of  January  iast,  due  to  the  said  Jane  Howard  for  of  the  dJstreaa 

amrars  of  rent^  the  cost  of  which  distress  amounts  to  6/.  ther.   Andif 

0».  5d.f  which  said  property  has  been  restored  to  the  said  takeo,  indud- 

J^otveil  Williams  on  his  entering  into  bond,  with  Arthur  {JJ^  'Tl^ 

Somtr  and  James  B.  Cocke^  to  pay  the  said  rent  and  Sajef.'^ljh  J^^ 

costs  of  distress,  amounting  to  \70L  %s.  W.,  at  the  end  of  ^^^^  ^"'^ 

three  months;  now,  if  the  above  bound  Powell  Williams,  deducted, tod 

jQdgmeot  en* 

Arthur  Horner ^  and  Jama  P.  Cocke^  their  heirs,  &c«,  tered  for  Uie 

shall,  at  the  end  of  three  months,  pay  to  the  said  Jane         *"™* 

JHcrwardy  her  executors  and  administrators,  or  assigns,  the  th*  oaill^ 

sum  of  iro/.  8«.  rrf.,  with  interest  from  the  date  hereof  ^J  ^tth^ 

then  the  above  obligation  to  be  void,  or  else  to  remain  «w»dry  tiave* 
.     ^  .,  ^  .    •         ••  ■"**    ^^^^ 

m  ffuU  force  and  virtue.  '  penonal  pro- 

perty, reterr- 
"JgtV  way  of 

n^nt,  ft  ^nn  laro,  payable  aonuallf^  the  remedy  by  tHtWsi  lyay  be  resorted  to,  without  any 

exprea  vtipulatioii. 

S.    Rent  may  be  payable  in  n4van9S^  by  contract  t  aod  saoh  rent  mxj  be  distnincd  fof^. 
*|f  »sc  ptid  vhea  dn^ 
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Williams 
Bo  ward. 


On  this  bond,  judgment  was  obtained  by  motion  m  a' 
summary  way.  The  defendants  objected  thereto,  and 
prayed  the  Court  to  overrule  such  motion  ;  **  as  it  ap- 
peared that  the  debt  due  in  this  case  was  on  a  contract 
executed  for  the  rent  of  land,  and  the  hire  often  shves ; 
and  which  contract  specified  that  the  sum  for  said  rem 
and  fifre  was  to  be  paid  on  the  first  day  of  January  last, 
for  the  use  of  said  land  and  slaves  during  the  present 
year:"  but  the  Court  overruled  such  objections,  and 
granted  the  judgment  and  award  of  execution  on  the 
said  bond  ;  to  which  proceeding  the  defendants  excepted^ 
and  appealed  to  this  Courf. 


Wirt^  for  the  appellants,  submitted  the  case* 

Call^  for  the  appellee,  observed,  that  the  only  question 
was,  whether  a  distress  could  be  made  on  a  contract  for 
the  rent  of  land  and  hire  of  slaves  blended  together  ?* 

The  following  was  delivered  as  the  opinion  of  this 
Court. 

**  The  Court  is  of  opinion  that  the  judgment  of  the 
county  Court  is  erroneous,  in  this,  that  the  same  is  entet-* 
cd  for  the  amount  of  the  rent  distrained  for,  with  mte- 
rest  thereon  from  a  day  anterior  to  that  of  the  distress 
made  and  bond  taken,  and  which  interest  is  added  to  the 
rent,  and,  together  with  the  costs,  makes  a  gross  sum  to 
bear  interest  from  the  date  of  the  bond  until  paid  ;  which 
interest,  the  Court  is  of  opinion,  the  appellee  was  not  en- 
titled to  by  law,  and  ought  therefore  to  have  been  deducted 
before  entering  the  judgment ;  and  that  the  judgment  of 
the  district  Court,  affirming  the  same,  is  also  erroneous* 
It  is  therefore  considered,  that  both  judgments  be  rever- 
sed, &c. ;  and  this  Court  proceeding,  &c.,  it  is  further 
considered,  that  the  appellee  recover  against  the  appel- 
lants die  debt  in  die  bond  mentioned.  Sec*,  to  be  discharg- 

.  *  Note.   See  Brudh/  qh  Dlstrc^fet,  p*  26. 1Q2.,  aud  J^evt9n  t.  WHnf^ 
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cdi>y  the  payment  of  168/.  Is.  Id.^  with  interest  thereon    October, 
from  the  23d  day  of  March^  1808,  till   paid,  and   the 


1811. 


Ball's  devi- 
sees 

V. 

Bairs  exectf* 
tors  ft'  d 
widow. 


Ball's  devisees  aminst  Ball's  executors  and       ^«<?*<%t 
widow.  "*^ 

A  MARRIAGE  being  about  to  be  solemnized  be-  .i.  A  mar- 
tween  William  Ball 2ind  Drmilla  Singleton,  two  deeds  were  mem  ot  kti^ 
signed  and  sealed  by  them,  both  bearing  date  the  12th  of  fbc^^uiieV^ 
yuly,  1790Vby  the  first  of  which,  certain  slaves,  therein  S'''',^;,^^^!^ 
mentioned,  ;  whereof  she  was  then  possessed  as  her  own^°"    '"*     •«'' 

'    *  •  doA'er     or 

property,)  and  their  increase,  were  conveyed  to  Samuel  P.  ihirdt,  in  »ny 

,  ,  '  .  lands,     tene- 

JH/nzies,  in  trust,  for  the  use  of  said  Drusilla  until  the  met.u,iind  Ae- 
said  marriage,  afterwards  to  the  use  of  the  said  William  whereif  the 
Ball  during  his  life,  and  after  his  decease  to  the  use  of  rtiouJd,ai  t^y 
the  said  Drusilla  and  of  her  heirs  and  assigns  forever;  {ji!['* ^fc ^'"Uf 
and  by  the  other,  one  moiety  of  a  tract  of  land  in  Fre^  ""^  ^j  »*?J 
derick  county,  supposed  to  contain  about  400  acres,  (be-  ntance, '  was 
ing  the  same  land  upou  which  the  said  Wt/dam  Ball  then  her  right  of 
liyed,  the  said  moiety  to  be  laid  off  according  to  quantity  ,/J^J  j°  ^^* 
and  quality,  and  to  contain  therein  the  dwelling  house,  !he*'*ac*r*^!3' 
kitchen,  and  all  the  out-houses  appertaining  to  the  said  Jnf^i^^^'*^^ 
dwelling,  house,)  was  conveyed  to  the  same  trustee,  to  ^  personal 
the  use  of  the  said  William  Ball  during  his  life,  without 
impeachment  of  waste,  and  after  his  death  to  the  said  ciiancer>  be^ 
Jirusilla  during  her  life ;  and  afterwards  to  the  use  of  b/iegai^ef  a- 
the  heirs,  Sec,  of  William  Ball^  forever  j  it  being  cieclared,  fxec'utomnd 
by  the  last  mentioned  deed,  that  the  provision  made  for  ^'*'*^*    «>*  ^ 

^  ,  .  ^  the    te»rhtor» 

lier,  by  it,  and  by  the  other  deed  aforesaid,  was  "  intended  ^^^  •  •ettie- 
-,..  »./•.../»  ^.        ,  ""^"^  *>*  t**« 

,^or  her  jotnturCi  and  in  full  sattsfactton  of  her  dower  or  admimsti-a. 

tion   aeoountt 

and  xlikihbu- 

tion    of     the 

, personal  estate  among  the  plaintiffs}  if  it  4ippear  that  the  widow  has  not  fully  received  her 

ah  Are,  the  Court  should  not  ditnuss  the  biU  aa  to  her,  but  decree  in  her  iiiToar  the  turn  to 

^liach  «lie  appears  entitled* 
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OoTOBBit.  thirds^  which  she  might* claim  to  have  in  any  hmd$f 

tenements^  and  hereditaments  whereof,  or  wherein,  the  said 

William  Bail  should  at  any  time  during  his  life  be  seised 

of  any  estate  of  inheritance*** 
BftU  8  exeeu* 
tors^  and         The  marriage  accordingly  took  place  ;  and,  by  his  last 

will,  (dated  May  14th,  1796,  and  admitted  to  probate  the 
6th  of  September  foUowingO  WiUiam  Ball  devised  to 
William  P.  BaU  and  Thomas  K.  Ball^  (two  of  his  children 
by  a  former  wife,)  aiter  the  death  of  his  widow,  that  part 
of  his  plantation  settled  upon  her  by  way  of  jointure; 
and  when  his  son  Thomas  should  arrive  to  the  age  of  21 
years,  the  other  part  thereof  to  be  equally  divided  be* 
tween  them  ;  giving  the  rents,  in  the  mean  time,  tp  be 
equally  divided  between  his  said  sons,  and  his  *  three 
daughters,  by  the  former  wife,  namely,  Judith  Throd^ 
mortony  Betsy  Henry ^  and  Nancy ;  to  which  five  chil- 
dren he  also  bequeathed  the  residue  of  his  estate,  con- 
sisting  of  sundry  slaves  and  other  personal  property ; 
concluding  the  disposing  clauses  of  his  will  with  the  fol- 
lowing sentence :  ^*  Should  it  be  supposed  that  I  have 
not  obeyed  the  dictates  of  natural  duty  to  my  two 
yojinger  children,  by  my  present  wife,  by  pretennitting 
them  in  the  disposition  of  my  estate,  I  give  a  reason ; 
that  is,  their  mother  is  amply  provided  for  :  I  have  ao 
'(loubt  that  they  will  be  in  a  situation  more  eligible  thaa 
some  of  my  children  before'spoken  of :  and  it  is  farther 
my  wish,  that  it  may  not  be  imputed  to  a  want  of  affe^ 
tion  for  them." 

A  suit  in  Chancery  was  instituted  in  the  county  Court 
of  Frederick^  by  the  widow  against  the  executors,  who. 
were  also  appointed  by  the  will  guardians  to  the  fire 
devisees,  for  the  purpose  of  having  the  moiety  of  die 
land,  mentioned  in  the  marriage  contract,  laid  off  and 
allotted,  and  of  recovering  a  third  part  of  the  persooat 
estate  of  the  deceased,  her  right  to  which,  as  she  *coo« 
tended,  was  not  barred  by  the  jointure.  A  cross  biS/ 
was  also  filed  by  the  executors  against  her^  to  obtain  ft 
settlement  of  their  account  of  sundry  articles  of  prOf 
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}>trt]r  %htch  olie  bad  ncemd  of  tbetiiu  The  tounty  Oot»»b«, 
Court,  on  the  9th  of  yune^  1797,  appomted  cemmis-  v^^-x^-^^ 
sioocr^,  (with  the  assistance  of  the  county  surveyor,)  to  BatPiden- 
lay  off  the  moiety  of  the  land,  by  metes  and  bounds,  to  v. 

the  plaintiff;  and  ^^  further  ordered,  decreed,  and  ad-  tors  and 
.  judged,  that  the  plaintiff  is  entitled  to  one  third  part  of 
the  personal  estate,  according  to  law,  of  which  her  said 
husband  died  seised,  after  the  payment  of  his  just  debts, 
&c.,  and  after  a  deduction  from  the  said  third  of  what- 
soever  shall  be  found  due  from  the  plaintiff  on  a  cross 
bill  now  depending  between  the  parties  ;  and  that  the 
part  of  the  decree  relative  to  the  third  part  of  the  per» 
sonal  estate  as  aforesaid  be  euepended^  until  the  final  de« 
cision  of  the  cause  depending  on  the  cross  bill  before 
mentioned  ;  each  party  paying  their  own  costs*" 

The  commissioners  appointed  by  that  decree  made 
a  report  on  the  2d  of  January y  1 798,  setting  forth  an 
allotment  to  the  widow  of  one  third  of  the  slaves  belong-^ 
fng  to  the  estate,  and  a  distribution  of  the  other  slaves 
among  the  five  devisees ;  but  saying  nothing  about  the 
residue  of  the  personal  property  /  which  report  was  ad* 
nutted  to  record  the  4th  of  AprHy  1798. 

In  Aprils  1803,  a  bill  was  filed  in  the  Superior  Court 
of  Chancery  for  the  Staunton  district,  in  behalf  of  the 
five  children,  devisees  and  legatees  as  aforesaid,  against 
the  executors  and  the  widow,  fer  an  account  and  distri*- 
bution  among  the  plaintiffs  of  the  personal  estate  of  the 
testator,  including  negroes;  the  plaintiffs  contending  that, 
hy  the  jointure,  all  right  of  the  widow,  to  any  part 
of  his  slaves  or  other  personal  estate,  was  altogether 
barred. 

IMtrs.  Ballot  by  her  answer,  insisted,  thnt  the  real  inten* 
tion,  as  well  as  obvious  import  of  the  deeds  of  trust, 
was  to  give  her  a  jointure,  in  lieu  of  dower  in  the 
lands  only^  without  affecting  her  right  to  one  third  of  the 
slft^es  and  other  perst>nal  ei^tate.  In  order  to  sh»w  more  • 
cl^arty  the  intention  of  her  husban^,  she  averred  that, 
-wlten  he  first  made  his  overtures  for  a  mairimontal 
Yol  in.  N  » 
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connexion,  he  proposed  to  settle,  his  wAoU  ^fol^^iiQjV 
her,  during  her  life,  and  to  secure,  to  her  sole  use,  ihc 
whole  of  her  own  property,  slaves  as  well  as  moooft 
amouniing  to  between  five  and  six  hundred  pounds ;  higtft 
this  proposition  was  declined  by  her,  because  she  thou^it 
it  unreasonably  liberal ;  the  truth  of  which  allegation  ia 
her  answer  was,  in  substance,  proved  by  the  dep«wtioii 
of  CharUit  Webb.  She  admitted  that  a  third  part  of^ihe 
slaves  had  been  allotted  to  her  undtr  the  decree  of  tjb^ 
county  Court  of  Frederick,  but  declared  that,  •^witk 
respect  to  the  other  personal  estate,  she  had  not  y€%  rc« 
ceived  her  proportion  from  the  executors." 

In  their  answer,  the  executors  said  they  had  paid  o^ 
almost  the  whole  of  Mrs.  BqWs  claim  upon  the  pcrsoiial 
estate  of  their  testator,  pursuant  to  the  terms  of  saiil 
decree ;  and  expressed  their  willingness  to  render  a  fair 
account ;  averring,  also,  that,  in  fact,  they  had  given  iiy 
to  the  legatees  almost  the  whole  of  the  personal  esiat^ 
The  Court  of  Chancery  made  an  order  of  account :  atiift 
a  statement  of  the  adniinistration  was  reported  by  a  cofi^ 
,  missioner,  showing  sundry  payments  to^Mrs.  Ball  mA 
the  plaintiffs,  and  a  balance  in  the  hands  of  the  exccia^ 
tors,  amounting  to  225/.  3^.  The  cause  came  on  to  ^ 
heard  the  26th  of  November^  1807 ;  *'  and  it  appearing  "to 
the  Court  sufficiently,  that  it  was  conceded  by  the  pMi^ 
tiffs  that  the  allotment  of  the  slaves  made  to  the  defbodfr. 
ant  by  the  commissioners,  under  the  decree  of  the  coinii!* 
ty  Court  of  Frederick^  did  not  exceed  her  share,  if  idsm 
was  entitled  to  claim  a  share  in  the  slaves  of'^her  deceiw^ 
ed  husband;  it  was  therefore  decreed,  ordered^  and  iA» 
judged,  that  the  bill  of  the  plaintiffs,  as  to  the  defen^i^H^ 
Drusilla^  be  dismissed,  with  costs  y^  from  which  deone 
th6  plaintiffs  appealed. 

Wickham^  for  the  appellants*    The  marriage  sei 
Jbeing  made  expressly  in  bar  of  the  dower 
tenements,  and  hereditaments  s*^  the  last  word 
bended  slaves  as  effectually  as  if  they  had  faieen  %\ 
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Bamed;  since*  before  the  act  of  1792,  slaves  were  real  0&tobsb» 
esute  of  inheritance;  and  alsp  real  estate  quoad  to  the  s^rv^^ 
right  of  dower;  for  the  heir  was  not  coitipelled  to  account  ^•^*'*  ^«^*' 
for  the  appraised  value  of  such  slaves  as  were  included  v. 

in  the  widow  s  dower.  -  ^  tort  Hj»a 

S.  The  decree  is  also  erroneous,  in  having  dismissed      ^ 
the  bill  as  to  the  prayer  for  a  division  of  the  personal 
estate.    The  cause  being  ripe  for  heanog  in  aU  its  parts, 
the  Court  should  have  decided  on  them  all. 

Williams^  contra.     The  parties,  in  using  the  words 
•*  hereditaments^  and  **  estate  of  inheritance^^  showed, 
by  the  deed  itself,  that  they  meant  to  exclude  the  idea 
of  personal  property.      Wallace  v.  Taliaferro^'  2  Call^ 
447m  is  an  authority  showing  that  slaves  were  not  to  be 
considered  as  real  estate  in  a  case  like  this.      The  act 
of  1785,  ch.  61.  sect.  24.,(a)   plainly  evinces  that,  the    U)  M^vued 
legislature  considered  them  as  personal  estate,  relatively  p^  igj/Ja.^^" 
to  dower.  In  that  section,  slaves  are  spoken  of  as  includ-  *^^^  ^* 
fid  in  goods  and  chattels.     This  is  a  clear  legislative  ex- 
position  of  the  meaning  of  the  deed  now  in  question.  The 
word   *'  thirds^^  did  not  properly  point  to  the  widow's 
share  of  the  slaves;  because,  as  the  law  then  8tood,(^)  she  (^^  •^'^^  */ 
was  entitled  to  ^^  one  haip^  of  the  slaves  during  her  life,  •eet,  vs.  Jf^- 
ia  the  event  of  her  husband's  leaving  no  child.  ut    vol  pi 

90€$.  S7. 

Wickham^  in  reply.    Wallace  v.  Taliaferro  is  a  strong     . 
authority  in  my  favour ;  for  slaves  are  there  said  to  be 
**  personal  estate,  in  almost  every  instance  that  could  be 
named »  but  descents,  entails,  and  dower .^^(c)  (c)  Judf^ 

The  agreement  should  have  a  reasonable  construction,  o^^^^ 
according  to  what  both  parties  intended,  which  intention  ^^^  ^^ 
appears  from  the  circumstance  that,  by  another  deed, 
bearing^ven  date  with  that  for  tl^e  land^  a  separate  pro- 
Tision  was  made  for  Mrs,  Ball^  in  relation  to  slaves. 
Her  husband  secured  her  own  slaves  to  her  and  hei: 
heirs  forever,  and  furnished  his  l^d  for  them  to  work 
during  her  life. 
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The  word  ^'  thirds^  oug^t  to  be  understood  m  tke 
common  or  popular  senses     By  that  word  the  pank^ 
BaU'sderar    undoubtedly  meant  all  the  wile's  interest,  hj  way  rf 
dower,  in  the  property. 


Q«n*s  exeeo- 
tortftnd 
widov* 


Mmddy,  February  32d,  1813,  the  Prestdent  deU?eit4 
the  Court's  opinion,  *^  that  there  is  no  error  in  thetiii 
decree,  except  in  die  dismission  of  die  bill,  as  to  da 
appellee,  before  an  account  of  distribution  of  the  per- 
sonal estate  of  William  Ballt   deceased,  ether  than  tk 
alaves,  one  third  of  which  had  been  allotted  to  i^  a^ 
peUee,  ip  a  manner  satisfactory  to  all  parties,  pursuaul 
to  the  decree  of  the  pouniy  Court  of  Fre4erieL     Ther»>- 
fore,  it  was  decreed  and  ordered,  that  so  much  of  dis 
said  decree  as  is  mentioned  above  to  be  erroneous,  b6:| 
reversed,  &c«,  that  the  residue  thereof  be  affirmed,  a 
that  the  appellants  pay  to  the  appellee,  being  the  p^^l 
substantially  prevailing,  her  costs,  by  her,  about  her  ^1 
fence  in  this  behalf,  expended*     And  it  is  ordered,  thit 
the  cause  be  remanded  to  the  said  Court  of  Chancery, 
£Dr  an  account  and  distribution  to  be  made  of  the  real- 
due  of  the  personal  estate  amongst  all  pMties  interesti^ 
herein*" 
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THIS  appeal  was  from  a  judgment  of  the  district  Court  i*  a  testa- 
of  CharlatUwilUy  according  to  a  verdict*  m  favour  of  before  the  it 
John  Martiny  the  tenant,  at  the  suit  of  Simge  DctoiMj  and  i787,^*o^!S 
£H%ab9th  his  wi£e,  demandanU  in  a  writ  of  right*  irssreh.  6i^ 

On  the  trial  of  the  cause,  and  before  the  rcndiOon  of  ^"^  ^""^ 
the  verdict,  it  was  agreed  by  the  parties,  that  James  J^'^'J"^^ 
G0rdiitr^  claimias  (ide  to  the  land  in  the  count  and  plea  he  wm  actw 

ally    diiteit* 

vieiilioned,  (by  a  conveyance  from   Farmenm  Booker^  ed,  -»hen  he 
bearing  date  the  first  day  of  Deceadfer^  1740;   Booker  and  at  the 
diainung  the  same  by  a  patent  bsued  to  him  the  30th  ^y^^*^  ^ 
day  of  June^  1733,  on  a  survey  made  for  his  father,  ^^3^^ 
Malph  Booker^  the  3Sth  of  AugUMt^  1^18,)  entered  upon^  Munf  soo— 

ii04a  and 

and  took  possession  of  the  said  land,  prior  to  the  year  TayUr^  ex 
1752|  and  remained  possessed  thereof,  by  actual  cultiva-*  v.  H9r£^t 
tioB  and  occupancy,  until  about  the  year  1767,  when  he  ^^^  mf  ih|| 
removed  his  overseer  and  hands  from  said  land,  and  if3:,MioUie 

'  distincaoo  be- 

rentfcd  the  same,  for  that  and  several  succeeding  years,  tweeu  an  m- 
to  one  Faulkner  and  others ;  that  the  said  James  Gurd-^  Hn  and  a  dw- 
Tier^  being  then  aged,  and  confined  to  his  house,  which  luct^onofthe 
was  upwards  of  n'mety  miles  from  the  land,  trusted  the  ^"^  '"-^ 
name  to  the  possession  of  his  tenants  aforesaid ;  that,  2.  if  a  iii! 
about  the  year  1769,  one  Lewis  Craiif  entered  upon  and  tenant  of  the 
took  possesion  of  said  land,  claiming  the  same  as  his  u.  frtituiif 
by  a  conveyance  from  Hu/^h  Sanders^  by  deed  of  bar-  and  tanT^e 
gain  and  sale,  dated  the  14th  day  of  Novemier,  1766;  Al^rofpo^ 
and  contending  that  the  survey  made  for  Bugh  Sanders^  to'^h'e**iawi 
tbe  27th  of  February y  1727,  and  the  patent  which  issued  ^«  ^  <i^«^ 

lute   proper- 
to  him  on  the  28th  day  of  September^  1798,    compre-  1^/ and  he,  or 

bended  this  land ;  that  the  said  Lewis  Craig  remained  undl^-*^  "him' 

in  the  actiuA  adverse  poseession  of  said  land,  claiming  hold thetam^ 

the  same  as  his,  from  the  year  t769,  until  the  6th  day  %^l^^^^ 

of  August,  1779,  when  he,  by  deed  of  bargain  and  sale,  •«•'»'•»,  unUi 

*  '^  ^  *  the  death  of 

-  *  •        .        •  ^•>  ^^**  •■  '** 

aetnal  Seeeiem  of  A. ;  so  that  Cm  looh  a  ease,  hefore  the  tat  of  January^  1787)  he  eoiiM 

not,  foe  the  porpose  of  being  enahM  to  deviee  die  land,  elect  to  eonikkr  hhnfettat  net  dh- 
pelwd.    qO^  See  1  Surr.  lit. 
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cOQYdyed  to  the  taunt/yoAfi  Mng^n^  that  part  6t 
land  now  held  by  hiiii»  and  put  him  in  poMeasioii  th«i«» 
of;  and  that  he  has  ever  since  held  pose^Mon  thoro^ 
of,  claiming  the  same  as  his ;  that,  about  the  yiear  1^73&i^ 
Salph  Booier  took  possession  bf,  and  setikd  sorae-aaE^ 
vants  and  an  overseer  on  the  lands  in  controverqr  t  mad 
that  the  aforesaid  Parmentis  Booker  obtained  n  patcnt'oa 
the  survey  of  said  Raiph^  claimHig  as  ins  heir  at4nw<| 
that  y<nn€9  Gardner ^  aforesaid,  nia<le  and  published  .his 
last  will  and  testament  on  the  8ih  day  of  March^  1784s 
which  was  set  forth  in  hetc  verba:  that  he  deputed  tirii 
life  in  the  year  1785 ;  that  Anthony  Gardner^  teamed^  ttt 
the  said  will,  (as  retiduary  devisee,  was  then  alive^  meA 
capable  of  taking  the  estate  devised ;  that  the  bad  im 
controversy  is  i^  part  of  the  residue  of  the  estate  of  tiMt 
said  testator ;  that  John  Gardner  was  the  eldest  soo^  mA 
heir  at  law^  oC  said  Jamee^  and  departed  this  life  in  tlV^ 
year  1784,  leaving  the  female  demandant,  his  only  chikl^ 
and  heir  at  law,  who  intermarried  with  the  other  4e» 
mandant  before  bringing  this  suit 

On  this  agreement  of  facu,  the  tenant,  by  his  ocNKii^ 
alleged,  that,  whatever  might  be  the  result  of  the  inquiiy 
by  the  jury,  as  to  the  identity  of  the  lands,  covertsdcilN^ 
by  the  patent  ot  Pa-  menus  Booker ^  or  by  that  of  Btiglk 
Sandere^  it  was  immaterial  as  to  this  cause,  and  contfAdl) 
ed,  Ist,  That  if  the  tesutor,  Jamee  Gardner^  had  heIdsK|i| 
land  by  title  superior  to  that  under  which  tlie 
holds,  and  had  even  been  dUesezaed  thereof,  that  he  < 
devise  the  same^  and  did  devise  the  same,  by  the  snidUin 
will,  to  Anthony  Gardner;  2dly,  That,  from  the  feds  mSmi 
mitted,  the  said  James   Gardner  was  not  iOueieed*  ^df^ 
said  lands,  and  therefore  could  devise  the  aamei  Mfc 
that,  he  having  done  so,  the  demandants  ought  not  lo  f«al 
cover  the  said  land,  the  right  thereto  being  now  oiM;^pk 
them;  and  moved  the  Court  to  instruct  the  jury^tediiS 
tffect.  :^ 

The  Court  was  of  opinion,  Md^did  tnatnM 
<^  that  if  the  tesutor,  when  he  made  his  wiU^ 
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.  ^Am    (ime  of  his  deatliy  was  actually  disseisetl  of  the  Octobxs, 
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lands  in  controversy^  he  could  not  devise  the  same;  but 
that  the  albresaid  conveyance  by  deed  of  bargain  and 
aale,  made  by  the  said  Hug'h  Sanders  to  the  said  Leivis 
Crmg^  and  the  said  Leibis  Craig^s  entry  and  possession 
under  the  same,  and  the  said  several  other  conveyances, 
•ntrtes,  and  possessions  so  made,  taken,  and  held,  as 
aioresaicl,  by  and  under  the  said  Craiff^  were  not  suffi- 
^nt,  in  Ivm^  to  work  an  actual  disseisin  of  the  true 
<^wn^  of  lands,  in  spite  of  such  true  owner ;  and  that, 
Aarefiorc,  if  it  should  appear  to  the  jury,  on  further  tes- 
timony*, diat  the  said  James  Gardner  was,  at  the  time  of 
executing  the  said  will,  the  true  owner  of  the  said  lands, 
ttnd  duly  seised  thereof,  and  that,  from  that  time,  and  at 
his  deieith,  he  remained  the  true  owner,  bis  devise  of  the 
said  land  was  good  and  effectual  to  pass  the  same."  To 
.  which  opinion  oi  the  Court  the  demandants  excepted. 

Wickham^  for  the  appellants* 

BottSj  for  the  appellee. 

Tuesday ^  March  16th,  1813,  the  president  delivered 
tlie  opinion  of  this  Court,  **  that  the  *testator,  James 
Omrdnery  in  the  case  agreed  mentioned,  having  died 
prior  to  the  commencement  of  the  act  of  assembly  con- 
cerning  wills,  the  distribution  of  intestates'  estates,  and 
the  duty  of  executors  and  administrators,  and  not  being 
aeised  of  the  premises  in  question,  at  the  date  of  his  will, 
or  at  the  time  of  his  death  there  is  no  error  in  the  opinion 
of  the  district  Court  in  the  first  member  of  the  bill  of  ex- 
ceptions contained  ;  but  that  the  instruction  given  to  the 
Jury,  as- contained  in  the  second  member  thereof,  wasim- 
piviper,  in  this,  that  the  facts  agreed  in  the  case  amounted 
to.%€liamsin  of  the  premises  at  the  said  periods  re«- 
a|>ectively  ;  and  that  the  said  judgment  is  erroneous/' 
^iMlgnijeiit  ^wersed,  the  verdict  set  aside,  and  the 
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October,    cause  sent  to  the  Superior  Court  of  law,  directed  to  be 


idii 


held  in  Albemarle  County,  for  a  new  trial  to  be  bad  there- 
M«CaU       in  on  which  the  said  last-mentioned  instruction  is  not  to 


Peachy'i  ad-  bc  givcn. 
miuittrator* 


Monday^  M*Call  ogainsl  Peachy's  administrator. 

18112. 

I.  In  deter.      CATHARINE  FLOOD  M'CALL,  as  one  of  the  leM- 

mining  which  ^ 

of  the  goods  tccs  and  devisees,  sister  and  heir  at  law  of  the  other  devisee 

and    ebatteb 
of     a    testa- 
tor, or  intesute,  shall  be  sold,  <<  as  liable  to  perish,  eonsame,  or  be  the  worst  for  using  or 
kee[RMg»*^  some  latitude  of  diseretion  mast  be  allowed  to  the  exeeutor  or  administntor; 
and  his  eonduct  appearing  to  be  fair,  and,  probably,  proceeding  from  »  good  intention,  m^ 
to  be  sanctioned  bj  a  Court  of  equity.  ^ 

8'  An  administrator,  with  the  will  annexed,  has,  in  general,  the  same  powers  which,  under 
the  win,  the  exectttors  would  hate  had,  if  they  had  qualified. 

3.  Where  a  testator  directs  th*  moneys  arishir  from  certain  sources  (among  whieh  are  the 
rtmU  t{fhi9  lands)  to  be  placed  out  at  interest,  his  executor  is  impliedly  authorised  to  make 
leases  of  such  lands,  not  already  occupied  by  tenants,  as  aife  Biot  necessary  to  be  reserved  fcr 
eultivation  by  the  testator's  own  slaves. 

4.  K  tefttator,  by  directing  certain  moneys  to  he  placed  oat  at  interest,  upfigg^dtmdt^^ 
detU  9ecuriHe9f  m  Virffiiiia  t  Maryland,  at  hit  executor$  thontd  thitik  proper,  aothoireed 
them  to  invest  the  same  in  loan-office  certificates,  or  other  public  securities. 

51  If  an  executor  be  aathorized,  by  the  will,  to  put  oertam  moneys  out  at  interest,  his  ehang- 
iBg  the  b<NBid«,  KhiCting  thc^debts,  or  applying  moneys  to  his  own  use,  or  that  of  his  frieudi^ 
withoat  any  fraudulent  design,  is  no  treasou  for  eharging  him  to  the  amount,  te  specie, fcr  s» 
much  paper  money  received. 

6.  In  such  ease,  it  being  important  that  the  moneys  shouki  be  always  kept  at  interest, 
which  oould,  pei'haps,  be  better  effected  by  changing'  the  bonds,  than  by  reeelringthe  mo- 
nev  from  one  man,  and  seeking  for  another  to  w'lom  to  lend  it;  the  executor  should  not  be 
J^lt  m  case  of  insolvencies,  unless  the  change  was  made  injudiciously,  or  iVom  fraudaleat 
motives ;  and,  as  >  o  any  monevs  actually  converted  by  him  to  his  own  use,  or  lent  to  his 
friends,  without  security,  he  should  be  chargeable  with  the  valoe  tiiereof.  at  the  time%  re* 
speetively,  when  it  was  so  converted  or  lent ;  provided,  that  in  all  such  cases  of  loans  witbeat 
secority,  if  the  borrower,  and  also  the  executor  himself,  (who,  in  that  case,  stands  in  the 
plaeeof  aseeurlty,)  were  sufficiently  adequate  and  responsible,  at  the  time,  for  the  soasso 
lent  as  aforesaid,  {of  which  competency  tlie  subsequent  repayment  of  the  money  skooldbe 
deemed  conclusive  evidence,;  the  foregoing  mle  ought  not  to  apply  i  bat,  in  Sueh  eases,  thcf 
should  be  ooAsiderod  as  on  a  commpn  footing  with  other  borrowers^  and  the  account  be  ta- 
ken aeeordiogly. 

7.  In  all  eases  in  which  an  executor  or  administrator  has  debited  himself  with,  or  tssamed, 
ihe  debt)  of  others  to  the  estate  of  his  testator  or  intestate,  the  same  ooght  to  b#  eoosidere^* 
asm  payment  by  them  to  him,  and  carried  to  the  account  of  paper  money,  or  specie,  as  the 
ease  may  bet  and  if,  in  any  case  sueh  debts  were  not  due  at  the  time  the  sense  weradehitei 
or  assumed  as  aforesaid,  the  said  executor  or  administrator  should  be  ehavged  oily  as  at  the 
time  when  the  same  became  payable  * 

S.  An  executor  or  administrator  omitting  totnsert  in  the  inventory  ceHlain  ereditsteloiig 
ihg  to  the  estate  of  the  testator  r  intentnte,  is  not  to  be  dtarged,  on  thai  account,  with  m<^ 
than  shaU  he  proved  to  have  been  reodved  by  him»  or  to  have  been  lost  by  his  negligence. 
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and  lecAtee%  and  now  sole  heiress  at  law  of  Doctor  NtchO"  October* 

1811 

Jas  Fhodj  deceascdf  filed  her  bill  in  the  late  high  Court  of  s.^^v^ 
Chancery  against  William  Peachy,  Le  Roy  Peachy »  and  Eli-      MH:ati 
zabeth  Floods  administrators,  with  the  will  annexed,  o'f  the  Peachy*!  ad- 
aaid  decedent;  for  an  account  of  their  administration; 1 

9<  An  exe«ator  or  adnuBittrator  may,  with  propriety*  be  credited  for  dedaotions  made  by 
Um  from  aooounta  left  by  hit  testator  or  intestate  for  ooUeetion;  if  it  appear  that  the  char- 
ges in  those  accounts  were  unusually  extratagant,  and  it  be  not  proved  that,  in  making  soeh 
oedoetions,  he  acted  ^udulently  or  diaadvantageously  for  the  estate^ 

10.  In  general,  an  executor  or  administrator  should  not  bo  debited  or  eredited  with  tKo 
irelae  of  pa^r  money  at  the  times  when  reeeiTed  or  paid  away  by  him ;  unless  it  be  proved 
tiiat  he  received  it  unnecessarily,  or  improperly  delayed  paying  it  away  to  thoie  entitled  to  it. 
Qrj>  See  1  ITasJL  848.  {  and  ^  Catt^  190.  Bat  the  account  of  debiu  and  erediu  should  bo 
stated  in  paper  money,  and  the  balance  scaled  at  the  time  of  the  last  payment ;  whicb 
bidanoe,  tuned  into  9pfci€,  should  be  carried  to  the  subsequent  aeconnt  la  ipecie. 

cry'  See  also  JFaHter'i  executor$  v.  ffalker,  8  fFash.  191.  900,  Saliee  ? .  Tatet  and 
w^  1  ITtuh.  226,  S87. 

11.  An  executor,  or  administrator,  is  not  chargeable,  tpeeificaUy^  with  tobacco  received  by 
him,  and  not  disbursed  on  account  of  his  testator's  estate ;  but  only  with  the  price  actually  re- 
eeiYed  fior  such  tobaoco^  where  that  can  be  Msertained  \  and,  where  not,  with  the  thtn  our« 
reot  value  thereoC 

/  12.  Where  an  ex  parte  settlement  of  an  administration  account  has  taken  place  before 
eommisaioners  appomted  bv  the  Coort,  in  which  the  execH^or,  or  administrator,  qualified  ; 

^  ^|he  legatees,  afterwards,  bring  a  suit  in  Chancery  for  a  new  examination  and  settlement  oC 
4iiieh  account,  the  voucher »  in  support  thereof,  if  they  be  not  ostensible,  should  be  presumed 
to  bave  existed^  and  the  9nu9  prolauiU  thrown  on  the  advei'se  party. 

IS.  Butt  ii  teeiM,  the  executor,  or  adioinistnitor,  may  be  required  to  produce  the  vouch* 
ere,  unless  he  declare  on  oath,  or  otherwise  prove,  that  they  were  deponted  with  the  clerk 
mf  9ueh  Court,  at,  or  after  examination  of  the  aeooUbt  by  the  commissioners,  and  have 
iu>t  eome  to  his  possession  sinee. 

14.  In  sneh  ease,  if  the  vouchers,  or  official  copies  of  them,  be  produeed,  the  plaintiflTs 
tnar,  nevertheless,  controvert  the  aiticles  intended  to  be  justified  by  them.  An  article  ought 
to  be  aHowed,  on  the  oath  of  the  defendant,  if  it  be  of  such  a  nature  that  the  expense,  pro* 
hoUy,  must  have  been  incurred,  or  that,  perhaps,  a  voucher  for  it  could  not  kave  been  pro- 
oared  :  te  example,  moundug  for  the  widow,  midwife's  fees,  services  performed  by  a  negro 
eari^nter,  and  the  like. 

15.  The  executor  ought  not  to  he  charged,  at  the  suit  of  a  eenera!  residuary  legatee,  with 
the  wearing  apparel  of  the  testator,  if  the  same  be  not  proved  to  have  been  converted  to  hit 
uae,  aad  a  sabs  of  it  was  not  neeessaiy  for  payment  of  debts  or  legaeiea. 

S^  An  extcotor,  or  administrator,  is  ehargeable  with  intereet,  m  all  eaaes  where  he  hai 
received  it  /  and,  also,  where  paper  money  or  epede,  remained  in  his  bauds  more  than  a 
rmu^^mmUe  time,  (which*  in  this  ease,  was  said  to  be  «^  morUhe,)  without  being  applied  to 
tiie  {purposes  of  the  estate.    03*  See  Camendkh  v.  Fleming,  3  Mm/,  p-  198. 

If .  In  this  ease,  under  cireumstaneea  oT extraordinary  trouble  attendant  on  the  adminis- 
trsition,  the  administrator  was  aUowed  a  oommisBion  of  ten  per  centum  on  all  ipecie  receiv* 
ed  hf  him,  in  full  satisfaetionfor  reeeiviug,  petting  out,  and  paying  away  the  same ;  as,  hIso, 
fyt  Kia  trouUe  and  aerviees  In  the  admintstration  and  management  of  the  estate;  such  com* 
wieainn  to  be  allowed  only  sfice,  on  receiving  the  same  sum  of  money  :  and,  as  to  the  paper 
jSLWirif,  a  eommisaion  was  alto  wed  of^i^  /ier  centum  on  the  value  thereof  when  received, 
m»d  the  same  on  the  fahie  thereof  when  paid  away*  according  to  the  legal  scale  of  depre* 


ry^m.''  oo 
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fit'O  ^  Supremt  Court  of  Appeals. 

Ocrontut   complaining  of  ex  parte  settlements,  before  the  Court  ai 
^^rv--^    Richmond  county^  (which  granted  the  letters  pf  admioia* 
M^CaU      tration,)  by  William  Peachy,  the  principal  acting  admi- 
l>eaohy'8  ad-  nistrator,  of  various  errors,  omissions,  &c.,  in  such  seule* 
.^.^..—.^   ments,  and  improper  conduct  in  the  administration  and 
management  of  the  estate  a  calling  for  accounts,  discove- 
ry, and  general  relief. 

The  defendants  severally  filed  their  answers.  William 
Peachy  relied  upon  his  settlements  made  before  commis- 
sioners^ under  orders  of  the  county  Pourt ;  contending 
that  they  exhibited  a  true  account  of  his  administrattoa 
of  the  estate,  and  of  every  thing  which  came  to  his  bands, 
except  what  he  had  delivered  to  the  plaintiff^  or  her  father, 
tvho  was  her  agent;  admitting  that,  when  he  returned  his 
inventory  of  the  personal  estate,  he  failed  to  state  therein 
the  credits  due  the  testator  at  the  time  of  his  death,  be- 
cause the  same  were  not  then  ascertained ;  but  averring 
that  all  such  credits  have  been,  in  different  ways,  account* 
ed  for  in  his  administration  accounts,  or  delivered  to  th^ 
complainant  through  her  father ;  that  the  said  accounts 
show  all  the  money  hp  ever  received  from  those  credits, 
or  on  any  other  account,  for  the  estate  ;  and  that  he  is 
ready  to  produce  a  book  containing  the  account  of  sales, 
if  required  by  the  Court.    This  defendant  averred,  also, 
that  he  had  delivered  to  the  plaintiff  the  books  and  pa- 
pers belonging  to  the  estate ;   that  his  trouble  and  ex- 
pense in  performing  the  duties  of  administrator  had  been 
uncommonly  great,  &c.    Le  Roy  Peachy  states,  that  he  set- 
tled his  account  with  William^  having  acted  very  little, 
f  xcept  in  collecting  credits  put  into  his  hands  by  WUliam, 
and  declares  his  firm  belief  in  the  truth  and  correctness 
of  William^ s  2in%yftx.  Elizabeth  Flood  rekrsy  in  general,  to 
William  Peacky^s   answer,  and  supports  it   hy  sundry 
circumstances  within  her  knowledge. 

To  these  answers  the  plaintiff  replied  generally,  and  m 
number  of  depositions  were  taken. 

The  cause  came  on  to  be  heard  the   15th  of  ^drc^ 
1792,  on  Ae  bill,  the  answers,  the  last  will  and  testament. 
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©f  Nicholas  FloodJ^  and  other  exhibits,  and  the  exami-  Octoieb,  . 
.ation  of  witness;,  ;  when  the  late  Chancellor  Wtthk  J^X^ 

M*Gall 
*  Note.    The  will  of  Doetor  Fiood,  which  wai  dated  in  1774,  (amof^  t.^ 

other  clauBei,)  coDtained  the  following :  ^iS'nlrtro^^^^^ 

**  I  likewise  give  and  bequeath  to  my  taid  wife,  so  long  ai  she  shall  eontinue   ........«..^ 

to  be  my  widowy  (bat  no  longer,)  the  use  of  all  my  household  and  kitohtn 
furniture,  except  such  parts  thereof  as  may  be  superfluous,  and  which  my 
execmors  may  choose  to  sell,  and  the  use  of  all  my  pUic  of  every  kind.  And 
it  is  my  will  and  desire,  that  my  executon,  hereafter  to  be  named,  do  pro* 
tddef  umd  lay  in  for  her,  yearly,  (so  long  as  she  shall  continue  to  be  my 
widowy  but  no  longer,)  a  sufficient  quantity  of  indian  com,  wheats  beef,  mat- 
too,  lamb,  cider,  and  such  other  prorlrions  for  housekeeping,  as  can  be 
raised  on  my  estate,  for  the  support  of  herself  and  her  family ;  (sAe  not 
Making'  in  any  boardeto  /)  and  that  she  haVe  the  benefit  of  all  the  milch  cows, 
yearly,  on  my  pUntations,  except  such  as  my  executors  may  think  proper  to 
keep  for  the  use  of  overseers,  &ic  Ami  I  desire,  that  all  the  wool  which  may 
be  yearly  produced  from  my  sheep,  may  be  delivered  to  her,  and  that  she 
will  have  ^e  sanae  spun  up  by  her  boose  servants,  or  with  the  occasional  as- 
aUtanoe  of  one  of  the  negro  women  who  may  work  out ;  and  that  it  be  wove 
and  appropriated  to  the  clothing  of  the  slaves  which  are  set  apart  for 
her  use,  as  well  as  for  clothing  my  other  slaves  ;  and  that  she  have  com, 
fodder,  hay^  end  pastorage  for  her  horses ;  and  that  a  sufficient  quantity  of 
firewood  be  carted  (or  her  use  every  winter.  As  this  will  is  intended  to  be 
made  exactly  agreeably  -with,  and  conformable  to  my  vnft^t  denre,  I  hope 
she. will  acquiesce  therein,  and  abide  by  it,  and  not  be  persuaded  to  the  con« 
trary  by  selfish  and  designing  persons,  who  may  endeavour  to  make  a  proper- 
ty  of  her  (  and  I  firm]y  trusty  that  she  will  give  my  executors  as  little  troub^ 
as  possible ;  and  as  my  executors  will  readily  perceive,  that  it  is  my  sincere 
will  and  desire  that  my  wife  should  be  enabled  to  Kve  as  eawy  and  ao  happy 
aipoeeiMct  1  therefore  request  that  they  will  punctually  comply  with  every 
part  of  this,  my  last  will  and  testament,  that  is,  or  shall  be  made  40  her  &voor, 
as  well  in  laying  in  proper  provisions  for  her  in  due  time,  as  in  collecting  and 
paying  to  her  the  moneys  which  1  shall  direct  to  be  paid  to  her,  yearly,  and 
In  every  year,  during  her  widowhoodt  for  her  further  and  better  euppott  wnd 
maintenance.  Item,  I  give  and  bequeath  to  my  said  wife,  my  new  riding 
chair  with  the  bellows  top,  and  harness  for  two  horses;  and  I  likewise  give 
onto  her  the  two  horses  which  are  employed  in  drawing  the  same.  I  like- 
wise ^ve  and  bequeat^  to  her,  her  watch,  rings,  ke.  Item^  I  give  to  lay  said 
wife»  one  thbd  part  of  my  wine  and  Dom»  that  I  may  have  by  me  at  my  4eatlit 
aad  Bkewise  all  the  new  goods  which  may  have  been  laid  in  for  her  own 
clothing,  and  a  propoftionable  part  of  the  clothing  that  is  laid  in  for  die 
sllkveB ;  and  that  fthe  divide  them  according  to  the  good  behaviour  of  an  my 
said  slates  ;  those  which  are  to  be  altotted  to  her  part,  aeraing  ia  share,  aad 
[hlanJc]  the  others.  Item,  it  is  my  will  and  desire,  that  an  inventory^  or  par* 
tiealar,  be  taken  by  my  executors,  of  all  my  estate,  soon  after  iny  death,  and 
that  another  inventory,  or  particular,  be  taken  of  the  same  immediately  after 
tW  doadi  of  my  wife.*' 

.«y*lil9  testator  (after  directing  certain  lands,  aU^es,  and  stacks  of  cattle»  to 
^  «i^  by  his  exeontors)  proceeded  thus :  <<ajid  all  the  moieys  arising 
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OftTOBfca,  pfotiounced  the  foUowhig  opinibn  attd  decree :  **Th© 
y^J^^X^  &^^^^  «^^d  chattels  of  a  testatof  or  intestate,  which  his 
M*C«ii  executor  or  administrator  is  required  by  act  of  general 
Pc9cby*»  td-  assembly  to  sell,  being  therein  described  by  terms  so  in- 
'^'"'^'^y^^  defihite>  namely^  *  such  as  are  or  hiay  be  Uablc  to  perish, 
consume,  6t  be  the  worse  for  using  or  ):ee{>itig  ;*  to  dis- 
tinguisli  those  which  he  ought  not  tp  sell,  from  the  others, 
fteemeth  diflicak.  The  sale  of  the  testator^s  goods  and 
chattels,  iti  this  case,  having  been  fairly  made,  and  proba- 
bly made  in  order  to  prevent  damage  and  spoil,  (the  dan- 
ger whereof  seemeth  to  hare  been  apprehended  w>t  wlA- 
out  cause,)  and  made  before  probat  of  the  testament, 
which  forbid  the  sale  of  some  of  them,  and  before  rtie 
defendants  knew  that  the  testament  could  be  admitted  to 
be  proved;  and  the  probat  appearing  to  the  Cburt^o  have 
been  deferred  for  the  reasons  explained  by  the  answer  of 
the  defendant,  William  Peachy^  and  the  exhibits  to  which 
he  referreth  for  that  purpose,  and  not  for  the  reasons  sus- 
pected by  the  plaintiff;  the  Court  is  of  opinion  that  the  de- 
fendants, in  these  circumstances,  are  accountable  for  th€ 
goods  and  chattels  of  the  testator,  not  comprehended  in 
the  afore-mentioned  description,  sold  by  them,  (if  sucli 
were  sold^)  not  ifartfaer^  nor  otherwise,  than  if  they  had 
been  so  comprehended ;  certain  slaves  heri^after  tnentioli- 
ed  to  have  been  unwarrantably  sold,  and  the  goods  re- 
tained by  the  defendants,  William  Peachy  and  Le  Svy 
Ptachy^  being,  however,  understood  to  be  excepted.  The 

from  the  «ile  of  the  stid  landii  tlav^  and  stocks,  togtth^r  with  «U  stteb  mo- 
neys as  1  shatt  ^avt  iithhtd  f»e,  eith^  in  specie^  or  in  tMti  due  to  tat,  eStii#r 
by  boinh,  or  by  aeeomtB,  or  in  any  other  manner  vhatevet*,  and  likewisa  all 
such  moneys  as  may  arise  by  the  sale  of  any  of  my  slates,  that  may  tura  omt 
too  roguish,  niaavay%  ohstmate,  or  irreotaimabTe,  to  b6  made  t6  to  tbeir 
.    daiy.  (which  sort  f£  sWives  I  hereby  empower  my  said  ^xttentidrsy  in  their  dis- 
cretion, to  make  sale  of,)  and  all  the  moneys  ari^g;  ivam  the  yeftr^  reut9  tf 
my  lands,  the  hire  of  my  siarefa,  and  the  labour  of  my  slares,  ihall  be  placsed 
o%d  tU  intereit  npcn  g^ood  and  9uffici€nt  9^curiHe9,  eiiheh  in  this  Colony,  or  ia 
Mttnflandf  as  my  executors  slisH  think  proper^  dvnUf;  thi  term  <if  the  oft. 
toral  life  of  my  said  wife ;  during  all  which  said  terBi,  I  give  and  bequevHk 
onto  my'said  wife»  one  moiety,  or  half  part,  of  the  interest  arbiAg  from  «s«9i 
moneys  so  {daeed  ^t  at  interest,  to  he  paid  fo  my  said  wife,  j-eariy,  and  ia 
eTwy  year." 
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Court  is  ftlso  of  opinion,  diat  the  part  of  the  said  Nicholas   Ootobss^ 
FloviPs  testament,  which  declared  his  will  and  desire  to  be    s^^^."^ 
that  the  moneys  arising  from  several  enumerated  sources,      ^^«u 
(among  which  is  rtiHs  ofhk  hmds^^  should  be  placed  out  ^*h^!V**' 
at  interest,  would  impliedly  have  authorized  his  execu*  .  \ 

tors,  if  they  had  been  nominated,  and  had  undertaken 
the  office,  to  make  teases  of  such  lands^  not  before  occu- 
pied by  tenants,  as  were  not  necessary  to  be  reserved  for 
cultivation  by  his  own  slaves  ;  and  that  the  defendants, 
his  administrators,  with  that  testament  annexed,  had  the 
same  authority  to  make  diose  leases.     The  Conrt  is  abo 
of  opinion,  that  die  sale  of  the  testator's  slaves,  Adam^ 
WiU^  Jam,  Adam^  and  Rpbin^  was  either  warrantable,  be* 
cause  the  defendants  had  the  power  to  sell,  declared  by 
the  testament  to  be  given  to  the  executors  of  it,  (and  in 
that  was  implied  a  power,  as  is  supposed,  to  distinguish 
those  slaves  whom  the  testator,  by  particular  characters, 
had  destined  to  sale,)  or  because,  if  the  administratcnrs 
had  not  those  powers,  a  Court  of  equity,  upon  application, 
would  have  directed  a  sale  of  such  slaves^  and,  probably^ 
4)y  the  administrators :  and  the  Court  ought  to  sanction 
an  act  after  it  is  done,  if  it  be  done  Ia|rJy,  (the  contrary 
whereof  is  not  proved,  nor  presumable,  in  this  oise,)  which 
act  the  same  Court  would  previously  have  authorized ;  es- 
pecially as  the  circumstances  of  the  country,  at  the  time  of 
this  transaction,  were  such,  that  no  precedent  authority 
could  have  been  obtained.     Qut  the  Court  is  of  opinion, 
that  the  sale  of  the  slaves,  James^  Wirwy^  and  Mimahj  with 
Beci  and  Betty ^  the  children  of  the  two  latter,  was  unwar- 
rantable, and  ought  not  to  be  ratified,  because  to  neither  of 
them  is  any  character  by  which  the  saleable  slaves  were 
designated  applicable,  nor  was  the  sale  of  slaves  neces- 
sary for  payment  of  debts ;  so  that  the  defendants  neither 
had ,  nor  could  have  obtained,  authority  to  sell  those  skves  i 
and  he,  by  whose  act,  without  authority,  another  suffereth 
-loss,  adthough  a  benefit  may  have  been  designed  by  the 
ag^ent,  is  strictly  bound  to  make  reparation ;  and,  there- 
fore, whatever  may  have  been  the  defendants*  inotives  for 
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October,     sellinc:  those  slaves,  they  are  accountable  for  the  value 

isit  ^  ^ 

y^rv"^    of  them,  in  the  same  manner  as  if  they  had  remained  un* 

M*Cai»      3q|j  •  ^heir  value  to  be  ascertained  by  the  appraisement, 
Perohy's  ad*  if  Jt  cannot  be  more  truly  done  otherwise.    The  Court 

nuoittrator. 

.,  is  also  of  opinion,  that  the  defendant,  William  Peachy^  re- 

maineth  chargeable  with  the  money  due  from  him  to  the 
testator  on  the  medical  account ;  arid  that  the  defendants, 
WilHam  Peachy  and  Le  Roy  Peachy y  are  accountable  for 
the  goodb  of  the  testator  retained  by  them,  not  as  goods 
s6ld,  but  as  goods  converted  to  their  own  use,  to  be  esti- 
mated in  the  same  manner  as  the  slaves  sold  without  au- 
thority ;  but  that  the  defendants,  although  they  omitted  the 
credits  which  the  law  required  them  to  insert  in  the  inven- 
tory, are  not  chargeable  with  more  on  that  account  than 
those  which  shall  be  proved  to  have  been  received  by  them, 
or  to  have  been  lost  by  their  tiegligence.  And  the  Court 
is  also  of  opinion,  that  the  defendants  are  not  bound  to 
makle  reparation  for  any  loss  which  the  plaintiff  may  have 
sustained  by  their  buying  loan-office  certificates,  and  other 
public  securities,  with  the  ready  money  left  by  the  testa- 
tor, and  witli  the  money  collected  and  received  for  his  out-'- 
standing  debts,  for  the  rents  of  his  lands,  and  for  those 
sales  of  his  estate  which  are  before  mentioned  to  be  not 
wrongful ;  because  the  executors^  (as  is  conceived,)  by  the 
declaration  of  the  testator's  will  and  desire,  *  that  such 
moneys  should  be  placed  out  at  interest j  upon  good  and 
sUjfficient  securities^  in  Virginia  or  Maryland^  as  his  execU' 
tors  should  think  proper^  would  have  been  empowered 
to  place  out  the  money  in  such  certificates  j^nd  public  se- 
curities ;  and  that  power  is  supposed  to  have  devolved  on 
the  administrators^  who  do  not  appear,  in  exercising  it, 
to  have  practised  or  meditated  any  fraud.  And  the  Court 
doth  direct  accounts  between  the  parties,  according  to  the 
foregoing  opinion,  to  be  made  up  before  James  Campbell, 
Luke  Wheeler^  William  Barksdale^  James  Freeland^  and 
Alexander  Horsburghy  gentlemen,  to  be  by  them,  or  any 
tliree  of  them,  vxamined,  stated,  and  reported  to  the  Court ; 
allowing  to  the  defendant,  William  Peachy,  a  ^ompe^ss^T 


Digitized  by  V^jOOQ IC 


In  the  SBih  Year  of  the  Commonmalth.  295 

tion  for  his  services  in  the  administration  and  manage-  Octobbb^ 
ment  of  the  testator's  estate ;  and  stating,  specially,  mat-  Vl^^^/''-^^ 
tcrs  thought  proper  by  Uiemselves,  or  required  by  the      M*C«B 
parties :  and  the  said  commissioners  are  empowered  to  Peaehy's  ad- 

,  ...  ,     .  ,  ,       mmistrator. 

examme  the  parties  m  solemn  manner  relative  to  the  sub-     . 
ject  matters  of  reference.'* 

Three  of  the  commissioners  appointed,  reported  the  \ 

accounts ;  to  which  both  parties  filed  exceptions ;  and, 
on  the  17th  of  March^  1794,  the  cause  (having  abated  as 
to  Le  Roy  Peachy  and  Elizabeth  Floody  by  their  deaths) 
came  on  to  be  reheard ;  when  the  Chancellor  retained 
his  opinion  delivered  at  the  former  hearing,  and,  setting 
aside  the  report,  referred  the  matters,  before  referred,  to 
Master  Commissioner  Dunscombj  with  an  instruction  to 
perform  the  order  according  to  the  directioiis  thereof^ 
and  according  to  the  following  additional  opinion  and 
directions ;  viz.  **  that  the  defendant,  Wittiam  Peachy^ 
be  required  to  produce  the  book  mentioned  in  his  answer, 
containing  accounts  of  sales  of  the  estate  of  Nicholas 
Floodf  if  the  plaintiffs  demand  it;  by  which,*  compared 
with  the  inventory,  may  be  discovered  whether  the  ad- 
ministrators had  fully  accounted  for  the  estate,  or  not. 
The  vsucher^  for  articles   in  the  defendant's.   William 
Peachy y  accounts  of  administration,  shall  be  presumed  to 
hifoe  existedy  if  they  be  now  not  ostensible  ,•  but  let  him 
be  required  to  produce  them,  unless  he  shall  declare  upon 
oath,  or  otherwise  prove,  that  they  were  deposited  with 
the  clerk  of  the  County  Courts  at,  or  after  examination  of 
the  accounts  by  the  Commissioners  appointed  for  that 
purpose,  and  have  not  cpme  to  his  possession  since :  if 
the  vouchers,  or  official  copies  of  them,  be  produced,  the 
plaintiff  may  nevertheless  controvert  the  articles  intend- 
ed to  be  justified  by  them :  an  article  ought  to  be  allow- 
ed on  the  oath  of  the  defendant,  William  Peachy ^  if  it  be . 
»f  such  a  nature  that  the  expense,  probably,  must  have 
l»een  incurred,  or  that  a  voucher  for  it,  perhaps,  could  not 
bave  been  procured  :  for  example,  mourning  of  Elizor 
hcth  Fhod^  midwife's  fees^  services  performed  by  William 
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OiJTOBBs^  Peachy* s  oarptnttr,  and  the  like.    The  Court  U  ot'Opi- 

v^iv^^  nhm,  he  is  not  entitled  to  commiselon  for  reoeiviog  and 

^'<^aii      pitting  out  die  same  capital  nnonejr  norc  than  onee« 

PeaeTij't  »d-  The  defendant,  Wiiliam  Peuchy^  ought  not  to  have  credit 

'""'  against  the  estate  of  inck$la$  Fhody  for  the  levies,  taxes, 

and  clergyman's  salary,  paid  on  account  of  that  part  of 

the  estate  which  was  deyised  and  beciueathed  to  EHza* 

heth  Fiood*    Let  an  account  of  tobicca  arttdes  be  stated, 

in  that  commotRty^  without  Miending'  t$e  fphcaftkeik, 

in  money .^^^ 

From  diis  decree,  as  weH  i»  that  of  Mbrch  15th,  tf99j 
both  parties  appealed ;  consentinjg  and  desiring^  that  the 
eause,  in  the  present  state  of  it,  should  be  sent  up  to  the 
Court  of  Appeals,  for  the  sake  of  despatch,  and  to  pro* 
vent  unnecessary  expense.     In  October,  1 797,  the-Court 
of  Appeals  decided,  that  the  decrees  being  interhoutory^ 
this  Court  had  no  jurisdiction,  notwithstanding  the  con* 
(0)  See  1  ^^^^  ^f  parties  ;(a)  and,  therefore,  the  ap|teai  was  prcma^ 
Call,  55.62.    ^^,^,     The  cause  was  sent  bade  to  the  CoiSirt  of  Chan- 
cery, to  b6  there  proceeded  in  to  a  ^nal  decree  y  but,  ifei 
pursuahce  of  a  provision  in  the  Sid  section  of  die  A^t  of 
Assembly,  ^^  enlarging  the  right  of  appeal  in  sertaati 
(b)  See  Rev.  cascs,"  (passed  the  23d  of  jfanuaryj  lf98,(*)  it  wasnot 
Code^  foL  1.  retained  for  trial  in  that  Court;  a  certificate  whsroof 

p.  375. 

from  the  clerk  of  said  Court  being  produced,  on  Momhjf^ 
the  30th  of  Aprils  1798,  the  appeal  was  ordered  to  be 
placed  again  on  the  docket  of  this  Court.  And,  on  tfao 
21  St  of  May^  1798,  the  Court  of  Appeals  pronouaG€d 
the  following  opinion  :  ^  It  appear^  by  the  will  of  Dr. 
Nicholas  Flood,  filed  among  the  e^ibits  in  this  eause^ 
that  it  was  his  desire  his  widow  should  lire  in  ease  Mid 
quiet,  and,  as  he  expressed  it,  ^'  ^zj  happy  as  possiUmt^ 
and  that  his  executors  should  have  as  little  trouble  mm 
possible  in  the  management  of  his  estate  ;  and  diat  hio 
knowing  (as  it  may  be  reasonably  supposed)  the  ttntm* 
lent  and  vicious  dispositions  of  his  slaves,  was  die  reason 
of  his  empowering  his  execatbrs  to  dispose  of  such  ^ 
Aem  as  were,  or  should  prove^  roguish,  nmmmya,  oIm 
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stmate,  or  iiwclaiioabk,  lest,  contrary  to  bis  intent  and   Ootobbb« 

1811 

meaning,  they  shotild  disturb  tbe  peace  and  happiness  of  v^^n/-^ 
his  widow,  or  give  troubk  to  bis  executors  ;  confiding      M*CaU 
in  bis  executors,  and  trusting  to  their  discretion  alone  in  Peaehy's  ad- 
that  respect  j  and  it  appearing,  from  the  testimony  of  ' 

witnesses,  as  well  as  from  the  answer  of  the  widow,  EH- 
zabeth  Floods  U^at  ail  the  slaves  sold  by  the   appellee, 
ffUiiam  Peachtf^^  as  administrator,  were  of  that  descrip- 
tion, except  two  young  children,  who  could  not,  with 
humanity,  (and  ought  not,  on  that  account,  to;  have  been 
separated  from  their  n^others ;  and  that  the  said  slaves 
were  sold,  not  only  with  the  consent,  but  at  the  express 
desire  and  request  of  the. said  widow;  and  no  fraud  ap- 
pearing in  the  conduct  of  the  appellee,  WtUtam  Peachy^ 
fhis  Court  is  of  opinion,  that  the  said  appellee  should  not 
account  for,  or  be  chargeable  with,  more  than  the  real 
amount  of  the  sales,  and  what  be  actually  received  for 
the  slaves  so  ^Id  from  the  purchasers,  unless  any  part 
of  the  purchase  money  hath  been  lost  by  his  negligence. 
That  the  appellee,  IVHUam  Peafihy^  as  well  on  account  of 
the  great  and  unusual  trouble  he  had  in  settling  the  ac* 
coontSf  collecting  the  debts,  superintending  the  estate, 
and  managing  the  affairs  of  the  testator,  as  for  the  ex- 
traordinary expense  it  appears  he  was  put  to  in  employ- 
ing clerks  and  agents  to  assist  him,  and  entertaining  them 
^d  others  while  transacting  the  said  business,  ought  to 
be  allowed  a  commission  of  ten  per  ceni.y  and  no  more, 
oa  the  money  received  by  him  for  the  use  of  the  estate, 
including  debts^  saiesy  and  profits^  in  full  satisfaction  for 
receiving,  putting  out,  and  paying  away  the  said  nioney,, 
and  for  his  services  in  the  administration  and  manage- 
ment of  the  testator's  estate ;  but  he  is  not  to  be  allow- 
ed a  commission  for  receiving  and  putting  out  the  same 
capital  money  more  than  once ;  and  OfJoXj  Jive  per  ctnU  on 
p9per  moncjff  at  the  value  thereof  when  received^  and  jive 
pBv  cemtm  on  the  vdue  thereof,  according  to  the  scale» 
when  put  am  or  paid  avHiy.    That  an  account  of  the  to^ 
iaccQ  afaould  ba  ft^Uod  in  that^ commodity,  as  directed  by 
Vol..  Ill*  Pp 
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October,    the  decree  of  the  irth  day  oi  Marchf  1704;  but  tbgt 

1811 

\^*N/-^    another  account  of  the  tobacco  should  alsa  be  stated,  and 
MHJaii       extended  in  money,  at  the  prices  current  at  t^^e  dates  of 
Pcachy'8  ad-  the  itemsv  for  the  infonnaUon  of  tl^  Cour^^of  Chancery. 
.'   That  the.  said  decrees,  so  far  as  the  same  diflfer  from  the 
foregoing  opinion  of  this  Court,  are  errpneoiut;  a^d  that, 
there  is  no  error  in  the  other  parts  of.  $}[\g.  s^d  decrees* 
Therefore,  it  is  decreed  and  ordered,  that  suph  parts  qC 
the  said  decrees  as  are  herein  before  sf^tted  to  bcerrope? 
ous,  be  reversed  and  annulled^  ,and  that^thp  resid^p^b?  af- 
firmed ;  and  it  is  ordered  that  the  causie  be  r4;map4ed  to 
the  said  High  Court  of  Cbanceryi  to  be.  prQoefded  h\ 
s^^cording  to  the  principles  of  this  descreje.*'  .       . 

The  Court  of  Chancery,  accordingly,  r^rre^  tb^  ac« 
counts  to  master  Commissioner  Dumcomb^  who  made  a 
report,  to  which  the  plaintiff  filed  twfnti^^o.Tic  exceptions; 
whereupon*  the  Chancellor,  understanding  tbe  opinion 
and  decree  of  the  Court  of  Appeal^  differendy  .irom  tbe 
'  Commissioner,  transmitted  the  said  report  ta  ni$(sti^r 
Commissioner  Ifay^  with  instructions  to  report  the  ac- 
counts, and  to  attend  to  certain  animadversions, on. tbe 
plaintiff's  exceptions  ;  the  most  important  of  which  ji^d 
down,,  in  substance,  the  following  rules  for  the  Coma^s- 
Qionen  -  t 

.!•  That  the  administrator  is  understood  to  be  respon« 
sible  for  the  value  of  the  money,  when. received  by  him, 
if,  when  he  placed  it  out,  he  took  no  security,  or  if  he 
did  not  place  it  out  within  a  reasonable  tinie  after  tbe 
receipt ;  and  to  be  responsible  for  any  of  the  testator's 
debts,  where  he  appears  to  have  exacted  or  collected 
them  for  his  own  use. 

2.  The  defendant  is  to  have  credit  for  manty  ^do^l 
in  purchasiijg  loan-office  certificates,  according.to  it»yaljgM& 
at  the  times  when  it  was  laid  out*  .     w 

3*  The  accounts  should  not.  be  so  ordered  as  ,to  lO^lBe 
the  depreciation  of  moneys  collected  by  the  adcniiastm* 
tor  from  those  in  whose  hands  the  same  wore- jibcfd  by 
Doctor  Flood,  in  bis  lifetio^)  and  not  laid  out  by  the*  ad- 
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x&mistrator,  either  agreeably  to  the  will,  or  as  the  law  di-  OcrotEa, 
rectis  in  siich  cases,  fiall  on  the  plaintifF,  instead  of  falling  v^^fv^^ 
on  the  defendant.  ^^;" 

4.  The  Commtssioner  oucrht  not  to  debit  the  estate  Pcachyi  «a- 

"  miniatrator. 

with  purchases  oT^provislons  for  the  use  of  persons  who      ,     . , 
boarded  with'  the  wFdoi^v. 

5.  Certaiii  anicles  charged  to  the  estate  of  the  deceas- 
ed, but  appearing  to  'have  been  purchased  for  the  use  of 
Mrs   Flood,  and  her  family,  ought  to  be  apportioned  be* 

.   tween  the  widow  and  the  plaintiff. 

6.  WitKam  Peachy  should  be  charged  with  the  debts 
assumed  by  hlni  for  others,  in  like  manner  as  he  is  direct^ 
ed  to  be  charged  with  his  own,  and  for  the  goods  taken 
hy  him  for  his  own  use. 

7.  It^  hy  changing  debtSy  loss  has  arisen^  WilKam 
I^eachy^  and  not  the  plaintiflf,  must  sustain  the  loss. 

8.  The  defendant  must  be  debited  with  the  wearing 
apparel  of  the  testator,  appraised  at  66/.  1I«.,  if  the  plain- 
tiff"  insists  uponit* 

9.  Elizabeth  /^/^o^  being  herself  an  administratrix,  and 
entitled,  under  the  will,  to  one  half  of  the  interest  on  the 
testatot's  outstanding  credits,  the  Commissioner  ought, 
not  to  allow  Wittiam  Peachy  a  commission  on  that  half  of 
said  interest,  and  charge  it  against  the  estate  of  the  tes- 
tator.   ^ 

10.  The  Commissioner  may  allow  the  defendant  tram 
celling  expenses^  when  on  business  for  the  estate,  beside  « 
his  commissions. 

A  report  was  made  by  master  Commissioner  Hatfy  to 
which  voluminous  exceptibns  were  taken  by  both  parties  : 
after  which,  the  cause  having  been  sent  to  Williamsburgh^ 
in  yuhf^,  t802y  under  the  Act  of  Assembly,  concerning 
fte  High  Court  of  Chancery  ;(a)  having  abated  as  to  («)  a^v, 
William  Peachy^  by  bis  death,  and  been  revived  against  ^^^Z'*'-  V 
yahh  Nicholson^  his  adniinisti^tor,  at  July  term,  1804, 
the  following  opinion  and  decree  were  pronounced  by 
Chancellor  Ttlek. 

fj  TW^  (?ourt,  uttderstanding  the  opinion  and  decree  of 
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OcTOBBRf   the  Court  of  Appeals  difFeraitty  from  master  Cotamis^ 

v^^^^^...^   sioaer  Hay^  doth  set  aside  his  report,  and  direct,  tllat  em^ 

M^il      amtnation,  statement,  and  setdement'of  all  accounta  be» 

Feaciij's  ad*  tween  the  parties  be  made. by  master  Commissioner  CoU" 

niinittrator.  .      .    ,  ,     ,     .  . 

'.  ■  ..  man^  upon  the  principles  settled  by  ^tlie  opinion  and 
decree  of  the  Court  of  Appeals,  as  herein  after  ex« 
plained. 

"The  Commissioner  was  expressly  directed  by  that 
decree  to  state  an  account  of  tobacco  in  that  commodity; 
and  that  another  account  of  the  tobacco  should  be  stsitod^ 
and  extended  m  money^  at  the  prices  current  at  the  date^ 
of  the  items,  for  the  information  of  the  Court  of  Gfaan-^ 
eery.  In  the  execution  of  the  latter  part  of  this  dause, 
the  Commissioper  wholly  failed;  the  performance  of 
which  is  indispensable.  :  .  . 

"  The  clauses  in  the  will  of  Doctor  Nicholas  Floods  jpsai 
vidittg  for  his  widow,  are  differently  understood  by  Colii^ 
missioQer  Hay  from  this  Court.  Upon  this  Subject,  dris 
Court  is  of  opinion  his  will  should  receive  a  liberal  ii^ 
terpretation ;  that  the  pork,  or  other  necessaries  for  hduM« 
keepiifg,  provided  or  laid  in  by  the  administrator,  Vmiam 
Peachy,  in  due  time,  (as  they  ought  to  have  been,)  for 
the  widow,  were  proper  charges  against  the  estate  of  the 
testator ;  that  if  pork,  or  other  necessaries  for  faonae* 
keeping,  were  not  raised  in  plenty,  from  the  cuhivatkui 
of  the  lands,  for  the  use  of  Mrs.  Floods  md  her  family^ 
and  in  due  time,  it  was  the  duty  of  William  Peachy  to 
have  provided  them.  If  her  intercut  money  was  to  be 
applied  to  the  purchase  of  pori,  or  other  nec^^saries^  thia 
fund  could  not  exclusively  go  t^^her  ^^  further  andiet^p 
support.''  TJiis  Court  is  also  of  opinion,  that  the  mw 
goods  left  by  the  tesutor,  as  far  as  they  were  proper, >ad 
as  long  as  they  lasted,  were  to  furnish  Mrs*  Fhod  miO^ 
her  clothing,  and  that  of  her  servants;  and  that  if  <ai| 
lias  been  proved)  the  widow  has  not  received  JberreaionH 
able  pvoporti^,  she  is  entitled  to  an  adequate  allowanM 
/or  the  same ;  which  would,  to  its  aitlouiit,  be  a  good 
charge  agaimt  th«  estatti:  if  ^e^  ^mxmWktotyWWUm 
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fieachuj  ik  made  accountable  for  the  whole  amount  of  th^   October. 

•  1811 

salesrof  these  goods.     This  Court  would  also  reject  any  v^^-v^^^^ 
charge  against  the  widow,  or  either  of  the  administrators,      MKJaH 
for  the  wearing  apparel  of  the  testator ;  the  same  not  Peachy's  ad- 

minittrator. 

having  been  proved  to  have  been  converted  to  their  use,  —— .—- ^ 
or  to  the^ttse^f  either  $  and  a  sale  of  it  being  umiecessary 
for  the  payment  of  debts  or  legacies ;  and  because  the 
decree  of  the  Court  of  Appeals  doth  not  aay  that  JViliiam 
Peackff  shaU  be  so  chargeable,  as  that  Court  might  have 
done,  and,  it  is  presumed,  Would  have  done,  at  well  ia 
this  cskse  as  in  Uie  eases  of  the  medical  account,  and 
the  new  goods  converted  to  their  use« 

^  This  Court  is  also  ef  opinion,  ^t  no  charge  should 
be  raised  against  the  administrator,  Wittiam  Ptachy^  for 
any  deductions  he  has  made  in  the  setdement  of  the  me- 
dical accounts  of  the  testator ;  as  in  the  cases  of  Muse!^ 
and  Burgess  Balls  because,  in  some  instances,  the  testa- 
tor so  acted  himself;  (his  accounts  were  onusually  ex-* 
travagant,  bec^iuse  of  the  general  condutt  of  juries  to^* 
ward  such  accounts,  tehen  put  in  suit ;)  ahd  because  tho 
admhiistrator  is  not  proved  to  have  acted  fraudulently, 
6t  evea  disadvantageously,  in  these  instances,  towards  the 
estate. 

^^  This  Court  is  also  of  opinion,  that  master  Commis*^ 
sionei^  Ifny  hath  not  permitted  that  clause  In  the  decred 
>f  the  High  Court  of  Chancery,  affirmed  !n  this  respect 
hy  the  Court  of  Appeals,  to  have  its  due  operation  | 
ilamefly,  ihat  voucher^  for  the  articles  in  the  said  Williant 
Peachy^s  accounts  of  administration,  shall  be  presumed  t^ 
hai>e  exi^ed^  if  thky  be  not  now  ostensible,''  &c.  For 
eXMnple  ;  in  the  Cbmmissioner's  settlement  of  Cyrui  ^ 
6¥\ffin^s'\AVL  of  estchange,  he  hath  add^d  fifteen  per  cent* 
for  fhe  rat^  of  eitchaitige,  as  stated  by  the  administrator ;  . 
and  ill  ^ther  ekarges  which  he  has  made  in  th^  adminis- 
tfttdon  account,  as  settled  by  the  Commissioners  a][>point* 
tA^hy  file  Cotihty  Cotirt  of  Rkhmbnds  4lid,  in  further 
vtoUltibn  6f  tliis  principle,  by  ihitedating  mkny  of  th^ 
e9(tte9  of  debits  agtinst  the  administi^tori  widioutthd 
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OcTOBEB,  *  fact  of  the  dates  of  these  etitries  being  controverted  by 

1811.  °       ,  ^  i 

s^^N-'-^^   the  plainiiiF,  and  differently  established  by  proof. 

M<CaU  a  yj^^  principle  adopted  by  the  commissioner,  of  mak- 
^*^nirtriit6i^'  ingthe  administrator,  Wiltiam  Peachy^  answerable  for  the 
value  of  all  moneys,  when  received,  by  the  scale  of  depre- 
ciation, and  crediting  him  by  the  value  when  paid  away,  or 
invested  ii^  loan-office  certificates  by  the  t^cale,  is  disap- 
proved by  this  Court,  as  being  in  violation  of  the  decree 
of  the  High  Court  of  Chancery,  in  this  respect,  affirmed 
by  the  decree  of  flie  Court  of  Appesfls.  The  decree  af- 
firmed by  the  Court  of  Appeals  states,  that  the  adminis* 
trators  are  not  bound  to  make  reparation  for  any  loss 
the  plaintiff  may  have  sustained  by  the  admins^ators 
buying  loan-office  certificates  with  the  money  left  by 
the  testator,  or  money  arising  to  the  estate  from  other 
enumerated  sources.  This  Court  is  of  opinion  that, 
under  this  clause  in  that  decree,  the  administrators  are 
entitled  to  credit  for  the  nominal  amount  of  the  loan* 
office  certificates.  The  operation  of  the  Act  of  Assem- 
bly, believed  to  be  applicable  to  this  subject,  and  the 
W  1  '^«»*«  cases  of  Granberry^s  executor  v.  Granberry^{a)  and  71j- 
Xb)  3  CaU,  liaferro  v.  Minor ^(b)  appear  to  H^arrant  the  principle  es- 
tablished by  this  interpretation.  The  decree  of  the 
Court  of  Appeals,  if  the  facts  appear  that  the  adminis- 
trators changed  the  bonds,  or  shifted  the  debts  of  the  es- 
tate, or  applied  mpneys  to  their  owit  use,  or  to  that  of 
.  their  friends,  for  commercial  or  other  purposes,  doth 
not  seem  to  warrant  charging  them  to  the  amount  In 
specie  during  the  existence  of  paper  money.  The  fex^ 
ceptions  of  the  Qiedical  account,  and  of  the  new  gooda 
converted  to  their  own  use,  serve  to  ^s^blieh  the  pre* 
^ent  construction  of  that  decree,  The  account^  from  tbe 
first  day  of  yanuaryy  1777,  to  the  period  of  the  latest 
investm^t  of  pfiper  mon^y  in  loan*office  <:erd£eat^/ 
sbonld  be  stated  in  paper  money ;  and-the  balance  agcdnliri  - 
Wi/tiam  Peachy  should  be  scaled  at  that  period  ;  n^hidi 
balance^  turned  into  specie^  w^  be  c^rri^  to  Hi«  ev^b^eV 
giMU|taccafii|t>hi9!^ic«  "     ^ 
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"  The  administrator,  WiUiam  Peachy^  will  be  charged    OcToia*^ 
with  interest  in  all  cases  where  lie  has  received  it,   and    v.^^vx^ 
where  paper   money  or  specie  remained  in  his  hands       M*CaU 
more  than  a  reasonable  time,  (stated  to  be  ^ix  months^)  Pwhys  «A- 

'  mmistrator. 

without  being  apphed   to   the  purposes  of   the  estate.   

The  settlement  of  the  tobacco  account  will  conform,  aa 
nearly  as  may  be,  to  the  principles  laid  down  for  the  set* 
tiement  of  the  account  in  money* 

Master  Commissioner  Coleman  is  directed  to  report  * 

any  matter,  speciall;^,  thought  pertinent  by  himself,  oi; 
required  by  the  parties,  and  to  make  all  his  explanatory 
Botes  at  the  feet  of  those  pages  which  cpntain  those 
items  thus  requiring  explanation,  and  not  in  separate 
pages  of  the  report ;  and  he  is  requested  to  make  hb 
report  as  shorty  plain^  and  simple  as  possible;  so  that  the 
parties,  as  well  as  the  Court,  may  easily  understand  it.'' 

From  this  decree  an  appeal  was  granted  the  plaintiflF* 
to  the  Court  of  Appeals*  , 

Williams  and  WardiUi  for  the  appellant. 

Wickham  and  Wirt^  for  the  appellee* 

* 

The  causo  was  argued  here,  at  great  length,  during 
th^  25th^  27th,  28tb,  29thy  SOth,  and  d  1st  days  of  Jan- 
vary^  1812. 

December^  10th,  1812,, the  following  opinion  ef  this 
Court  was  delivered  by  Judge  Roans* 

^<  The  Court  Sa  of  opinion,  that  the  geseral  merita  of 
thi9  cause  having  been  decided'by  the  two  former  decrees^ 
•f  i^  Court  of  Qiancery  y  affirmed,  in  general,  by.  this 
Co^rt,  it.beconaes  unnecessary,  if  not  improper,  toenter, 
at  tfa^s  time,  upon  many  topics  minutely  discussed  at  the 
bar,  as  it  were  d^^nomos  and  wluch  course  waa  onfy? 
rendered  excusable  by  the  difficulty  of  disi:;riminatuig. 
the   pqiatB  so  deqided  from  fhoie  now  proper  for  the 
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PcTovss,  ^ni^dcratlw  and  decision  oC  d^c  Gpui^^  aj^fl^plty 

A„.,rv^    arising  fronv  ^e  unu$i,Ml  si%e  of  the  reci^rd,  apd  the  ob- 

M^aU      «imtity^^  and  ,pfrpleauQ^  r^i:^og,  froi^.^e  i)iulti^anQ|is 

j'QMbj^  4d*  reports  and  dtsserlsftOpm jritb  wbich>  the  ^a^a^.^at^qipds. 

.       DisUaioMg,  the«fBfcMr^  .fio  distwb  ojr  ui^ctjle  anj  point 

or  prioir^l^Hestabliab^  Jiy  ^hose  d^ppeea^  biit^  on  the 

coatraiyi  adoplj^  them  a»  4he  basis  of  th^  decree.ffpw 

to  be.rendei^d,  tb^  Court  proceedn  to  dt^ l^re^  ita  QjHnion 

tottjching  «UQh:po4K|ta  a^.prijaicijpljirfl^  fs  may  ^f  ne^e^aaiy 

finally  to  aetile  this  €QQtrov«rsj>  m  pursuance. o£  the  d^** 

crees  aforesaid.  '.,»..  -v: 

"  The  animadversions  qf^  Chgncettoc  Wtt;^*i  of,,Ae 
.  Sth  of  Jtrne,  iaOQ»  4>eing  moat  of  ibem^  fmrp^eqt^,  j^d 
in  coni^ct  with  the  decree®  aforesaidy.  are  si^fr  aaade^h/ 
the  Court ;  and  the  r^ort  of  conamissio^r  Hay  fo^- 
ed  thereupon,  beiug  liable  to  th^  same^  s^fi^  gr^e^w^b- 
jections,  was  rightly  set  aside  by  the  decree  uow  appo^kd 
from ;  and  a  new  report  was  properly  directed  to  be;  ^ude 
in  lieu  thereof*  .^  ..^ 

'^  On  considering  the  instructions  of  Chancellor  '^Yi.jsa 
to  the  commissioner,  to  aid  him  in  taking  the  n^iv^^. ac- 
count, and  which  are  contained  in  the  deqrce  nifffi^  s^* 
pealed  from,  the  Court  approves  and  adopta.tl^f*.}MI|Pae, 
with  the  foUowingalteratipnSf  additions,  and,  exjgffltipps* 
.  .^^  Ist*  The  Court  approves  of  so  ipuch  of  tbo^  in- 
structions as  requires  the  tobacco  account  to  he  alsjp  ex* 
tended  in  money,  pursuant  to  the  decree  of  the  C^urt 
pf  Appeals,  9fxd  adds,  that  the  administrator^  W}J&m 
Peachy^  Js  to  be  chargeable  only  for  the.  price  acttta^y 
received  for  the  tobacco  not  disbursed  by  him,^vh<:re 
that  can  be  asccrtaiued,  and  where  not^  for  t})e.l^jCur- 
rent  value  thereofi  ^dly.  -The  Cqurt  approves  f)f  ao 
muph  of  the  said  iC^anceUor's  ii^structioas  aa  .^el|i^  to 
the  coi^struction  of  Doctor  Floo^^  wiU«  reapectif|  the 
supplies  to  be.  furnished  to  his  widow  j  and  secja  no 
cause,  yrom  any  fact%  appearing  in  the  rt^ord^  to  n^ake 
any  deduction  on  account  of  hoatdera.  3dly.  The  Cpurt 
approves  thq  instvuction  relative  to  the  chargs:  AgaipM  ifae 
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totste  for  Mrs.  FlooiPe  proportion  of  the  new  goods;  and  Octobkk, 

to  the  claim  tor  the  wearing  apparel  of  the  testator,  un*  \^->y^^^ 
-der  all  the  circumsunces  of  the  case.    4thly«  The  Court      ^^"^^ 

also  approves  of  the  instniction  relative  to  the  reductions  Peatby^s  Id- 

niiiiMtnrtor. 

in  the  medical  account^,  as  in  the  cases  of  B.  Bali  and  -■ 

JSr.  Jfuscj  for  the  reasons  assigned  by  the  Chancellor, 
and  particularly  the  last^  and  because  tfiat  course,  while 
it  may,  probably,  haVe  produced  benefit  to  the  estate,  is 
one  ib  whiclr  we  do  not  perceive  that  the  admmistrator 
tould  have  had  any  interest.  5thly«  The  Court  approves 
the  instruction  of  the  Chancellor  relative  to  the  principle 
laid  down  by  the  decree  of  1794,  affirmed  by  this  Courts 
as  to  the  presumifig  of  vouchers  ;  and  without  adverting 
to  th6  particular  examples  put  in  the  instruction  in  ques* 
tion,  the  Court  is  of  opinion,  that,  where  the  vouchers 
tire  not  Ostensible,  the  onus  proband  is  thrown  on  the 
adverse  party,  and  that  no  change  should  be  made  in  the 
account  founded  thereon,  but  in  cases  justified  by  satis- 
factory evidence  ;  especially,  considering  the  great  lapse 
of  time  which  has  occurred  in  the  present  instance. 
Bthly.  The  Court  approves  of  the  iostruction  of  the 
Chancellor  respecting  the  purchase  of  the  loan-office 
ciertificates,  the  receipt  and  payment  of  the  paper  money, 
and  the  manner  of  stating  the  accounts  during  the  paper- 
money  era  ;  the  same  being  in  pursuance  of  the  former 
decree  of  this  Court,  and  warranted  by  the  uniform  cur- 

'  rent  of  decisions  upon  the  subject,  rthly.  The  Courts 
also  concurs  with  the  Chancellor  as  to  his  construction 
of  the  decree  of  this  Court  in  relation  to  the  changing 
of  bendls,  and  applying  the  moneys  of  the  estate,  by  the 
administrator,  to  his  own  use,  or  that  of  his  friends ; 
and  that  the  same  ought  not  to  be  charged  in  specie ; 
with  Ais  addition,  that,  as  it  was  important  that  the 
moneys  of  the  testator  should  be  always  kept  at  interest, 
which  could,  perhaps,  be  better  eflFected  by  changing  , 
the  bonds  than  by  rceeiving  the  money  frotn  one  roan 

\and  seeking  for  another  to  whom  to  lend  it,  thfe  admi- 
nistrator should  not  be  liable;  in  case  of  insoIvelici(;s  of    . 
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OcToBBR,   thi(^  description, unless  the  change  was  made  injirdV^ 
\^^-^/-^^^  ciously^  pr  from  fraudulent  motives  ;  and  that,  as  to  anj 
M'Caii       mon«y^  actually  coavcrted  by  the  administrator  to  his 
Peaohy»8  ad-  own  use  OT.  pufposcs,  OT  Icnt  by.hiiQ  to  his  friends,  or 
..  others,  without  security,,  the  said  admin^^mlMr  should 

be  chargeablp  with  the  vali;^  thereof,  at  the  times  re- 
spectively at  which  it  was  so  converted  or  loomed  ;  pro- 
vided that,  in  all  ^uch  caa^s  pf  Ipans  without  security, 
as  aforesaid^  if  the  boncower^  and  al89Jhe  ladm^ni^trator 
himself,^  (who,  in  that  c%se,  stands  in  the  place  ,pf  a  si:- 
curity,)  w^re  suflSciently  adequate  ajid  responsible^  ;it  the 
ti^e,  for  the  sums  so  loaned  as  aforesaid,,  (of  wbick 
competency  the  subsequent  repayment  of  the  money  shall 
be  deemed  conclusive  evidence,)  the  for^gping.  rule  shall 
not  apply ;  but,  in  such  cases,  they  shall  be  considered  as 
on  a  common  footing  with  other  borrowers,  and  the  ac- 
count to  be  taken  accordingly.  Sthly,  The  Chancellor's 
instruction  as  to  interest  is  also  approved/' 

**In  addition  to  the  foregoing  instructions  pf  the 
ChaaceHort  modified  and  approved  as  aforesaid,  the 
Court,  for  greater  perspicuity  and  certaiqty,  deeips  i% 
proper  to  add  the  following:  . 

"1.  That  in  all  casps  in  wJiich  the  administrator  shall 
have  debited  himself  with,,,  or  assumed,  the  dcjhtji.of 
otJiers,  the  same  ought  to  be  considered  as  a  payiften^ 
by  them  to  him,  and  carried  to  the  account  of  paner 
m^neyy  ojr  specie,  as  the  case  may  be ;  and  if^  in  aajr 
case,  such  debts  were  not  due  a^  th^  time  the  3ame  wfre 
debited  or  assumed  as  aforesaid,  the  said  administrator 
shalj  be  only  chargeable  as  at  the  time  when  t^e^q^ 
shall  iliaYc  become  payable.  2dly,  With  respect  to. coiu^- 
missions ;  (a  subject  so  elaborately  discussed  at  the  bar  ^} 
the  Court  cannot  say  any  thing  more  explicit,  than  by 
referring  to  the  former  decree  of  this  Court,  by  Wihi^Iv 
the  adminstrator  is  aUowed  a  copfimissbn  of  ten  per  cen^ 
tum^  zxid  no  more,  on  all  moneys  received  by  him,  in  futt 
satisfaction  for  receiving,  putting  out,  and  paying  awa^' 
the  same ;  as,  also,  for  his  trouble  and  services  in  tlW 
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administration  and  management  of  the  testator's  estate;   October, 
provided,  that  a  commission  shSill  only  be  allowed  on   v,^*v-^ 
'     deceiving  the  same  capital  money  owcff;  and  that,  as  to      M'CtM 
the  paper  money,  the  cotniAiSsion  shall  bef  five  per  ten-  P««chy's  ad- 

ministniter, 

turn  on  the  value  of  the  mbnty  when  received,  and  Ihfe  —— — «« 
same  on  the  value  thereof  when  paid  away,  according 
to  die  legal  scale  of  dej^teciation.  -Sdly.  With  respect 
to  the  medical  account  of  the  admin'istrator,  WiUiani 
JPeachi/y  this*  Court  understands  the  decree  of  the  Court 
of  Chancery,  affirmed  by  this  Court,  as  only  overruling 
a  claim  of  the  said  William  Peachy  to  be  absolve^  there- 
iV'bm  altogether,  and  not  as  fixing  any  particular  sum  to 
be  due  hy  him;  which,  therefore,  will  de{)end  upon  the 
proofs,  as  in  other  cases :  this  construction  is  the  more 
dear,  because  that  decree  of  the  Court  of  Chancery  Was 
rendered  anterior  to  Ac  exhibition  of  any  of  the  accounts, 
in  this  cause,  to  a  commissioner,  and  could  not,  there- 
fore, have  had  reference  to  any* 

**  The  Court  has  thus  endeavoured  to  settle  th^  great 
principles  of  this  cause,  and  has,  perhaps,  repeated  some 
which  are  contained  in,  or  are  evidently  deduciUe  from, 
the  decrees  formerly  rendered.    In  doing  this,  they  have 
b^n  actuated  by  a  desire  to  put  an  end  to  the  present 
controversy;  which  they  hope  and  believe  may  be  ulti- 
mately IvccOmpUshed,  by  means  of  a  clear  and  simple  re- 
polt  by  z,  commissioner,  and  a  reasonable  degree  of  can- 
dour and  acquiescence  in  the  parties.      With  the  sanie 
view,  the  Court  has  no  hesitation  in  expressing  its  opi- 
aibti  tb  be,  that,  upon  the  whole  circumstances  of  the  case, 
tlil^  conduct  of  the  acting  administratot  was  just  and  un- 
exceptionable^ and  that  the  losses  incurred  by  the  plain- 
tiff are  to  be  ascribed  to  the  unexampled  character  of  the 
times. 

'^**With  respect  to  the  other  objections  and  exceptions 
made  in  this  cause,  as  they  depended  upon,  and  were 
pbuited  against  the  principles  contained  in  Mr.  Hay^s 
report,  which  has '  been  set  aside  as  aforesaid,  and  as    . 
siapy  of  them  may  not  be  taken  up,  or  repeated,  by  a 
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OoTOBBR,  future  commiBsioner;  on  that  ground,  (exclusive  ofjl^ 
objection  of  going  too  much  into,  detail,)  the  Couit 
deems  it  unnecessary  to  give  minute  and  specific  aiiswi»« 
to  them  all ;  but  it  is  proper  to  add, .  it^9Lt  the  princiffeft 
of  that  report  are  neither  iq>proved  nor  condemi^cd  fttr* 
ther  than  is  deducible  from  the  foregoing  premise ;  tbf 
Court  only  deeming  it  s^  better  course  to  set  aside  ^t^;, 
report  altogether,  than  to  attempt  to  reform  it.    .  .^ 

^^  Upon  the  whole,  the  Court  affirms  the  d^erec  n^W 
appealed  from,  with  costs,  with  the  ]explanatioA8  a|i4 
modifications  herein  before  mentioned  ^nd  prescribed, 
and  remands  the  cause  to  the  Superior  Covgrt.of  (^btl^' 
eery,  to  be  ^nally  proceeded  in  pursitf^t  tQ  tHc;|priC4^T; 
•  pies  now  adppted  and  declare^*''  .      .     .  *  ..    .^'O 


/victo/,    .  Dix  against  Evpns, 


1.  The  »he-  UPON  a  writ  of  mperted^OM  to  a  judgnieitt  ^  definM 
meotioii.  In  on  a  forthcoming  bond,  which  was  taken  for  the  delivery, 
M  ^^<m[  ^t  ^  ^^^^  ^°d  P^^'^  ^f  ^^^  of  oertain  slaves  aodoAi^ 
S^?  o?*  property,  tendered  by  the  defendant  to  the  sheriff,  in  db» 

whom  it  wAf 

levied,  it  no  ground  fqr  revernng  a  jodgment  on  a  fbrfdled  forlhcoming  1k)oi|,  in  wIm^  dbnt 
negro  it  mentioned  at  one  of  Uioie  on  whom  tnch  exeentipn  wat  levied,  ts^y  See  Jvnm 
qnd%%her9  ▼.  HuU^  IJ9.^M.  «!«.• 

9.  //  teMif ,  that  where  a  capimt  ad  Mt^fadendum  it  ezeented  at  any  time  before  the 
retnrnHlay  thereof*  the  theriflf  ma^  r^ceiTe  p^o^rtj  tendered  by  the  debtor,  in  diteharge  «f 
liit  body  out  of  euttodir.  and  appoint  a  day  of  tale  potierior  to  the  retum^dtty  /  and  that  a 
|M)n4  Cqt  tl|e  iprtl^eoming  of  speh  property  it  good  in  laW|  though  dated  aAer  tuch  retiirs- 
fJ«y.         , 


liiet  w)Ui  thit  deeison  ;  but  the  point  decided  there  wat,  only,  **  that  the  namet  01 

Sught  f  have  keen  endoreed,  in  order  to  prevent  purchaeero  from  beim^  deeeit 
It  that  tuph  wat  the  dutu  qf  the  oheriJT,  for  failing  to  eomply  with  which,  he  wai 
fenalttfi  {,oet  Hep.  C«<&,  rol.  1.  p.8M.  aect.  18.,  and  p.  dSS.  t^tQ.t)  but  not  I 


*  Mpte,    Eckhol§  T.  Graham^  1  CaU^  498.9  may  ternn,  on  a  mperfieial  view*  to  he  Sa  1  _„ 

^iet  with  thit  deeition  ;  but  the  point  decided  there  wat,  only,  **  that  the  namet  of  the  tiavea 

""   ^-'-1-      »  ....        ...  -        .   .    ,  j^^^j/^t*  41^^ 

s  wat  liable  to  a 

_      .  .  ,    ^    .^ ^ ^  _  .notthatyin  the 

event  of  the  4ieriff*t  negleetiog  to  perform  thit  doty,  a  tale  of  the  tUvet,  hiwfufly  made  bj 
(limmotherrea^t^of  a  iMpd  t|d(eo  to  their  fortheoBUDg  at  the  time  and  phwe  oC  irii^ 
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<^hai*ge  ofhis  body,  on  a  'wAl^yf  capias  ad  satisfaciendum.tji)   Octobmi, 

TlJe  crrots  assigned  were,  Ist.  That  a  thaterial  variance 

existed  bet#tM  the  property  described  in  the  condition 

of  the  bond,  and  tfiat  mentioned  hi  the  sherlfTs  return 

of  the  exiecntibn;'  and^Sdly.  That  the  bond  was  illegally  (fl)  See  Re^. 

taken,  the  dtUe  thtttot  heins posterior  to  the  retum-day  ^""f^l^^  ^' 

of  die  execution.  ^  Hie  ca*  sa.  and  return  were  spread  on 

the  record  t  (as  in  GlascocVs  administratrix  v*  Dawson^ 

t  Munf.  609  i)  from  which,  when  compared  with  the  ' 

bohd|  It  appeared  that  a  negro  man,  by  the  name  of  yoe^ 

inentioned  in  iSie  condition  of  the  bond  as  one  of  the 

sbV^i  tendered  by  the  defendant,  and  received  by  the 

sheriff,  was  omit!ted  in  liie  sheriff's  return ;  that  the  ca^  , 

90*  (Jbeing  returnable  the  1st  of  January^  1869)  t^a«  exe^ 

ctlted  December  29thj  1808;  that  the  property,  in  dis^ 

charge  of  the  defenHant's  body,  was  tendered  and  re* 

ceived  *^  ^  the  time  of  levying  the  said  writ/^  that  the 

time  appointed  for  the  sale  was  March  Slst^  1809;   and 

that  the  forthcoming  bend  was  dated  March  4^A/1809* 

Wiciham^  for  the  plaintiff  in  erron 

K<^«Dunii0t  appeared  Ml  Ae  6tKer  side4 

Sdmjgary  ^^  XVl^^  the   Court  affirmed  the  judg* '  ' 
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^^^^  Wiffiams  against  Moore. 

1.  If  a  siiiTe  THIS  was  an  action  on  the  case,  by  the  appelant  against 
eoDditimi  that  the  appellee,  in  the  Superior  Court  of  law  for  Harrison 
ii^ng/^'miiy  County.  The  declaration  contained  two  counts.  The  first 
r^^v^^Se'*!  ^^  ^  ^^^^  whcreaai,  upon  the  6th  day  of  February,  I80r, 
?u ^'^v  ^^'fS' '"  at  the  aforesaid,  county,  the  defendant  entered  into  a 

the  bujer*!  ''  •/-.*'  ... 

puMeaiion^  ^verbal  agreement  with  the  plaintiff  for  the  purchase,  by 
At«  n^lect,  the  defendant  of  the  plaintiff,  of  a  negro  woman  stave, 
b^i^*'^'^  named  /Vj^,  at  the  price  of  300  dollars/ on  condition  that,' 
Tai^r^the^^^*"^*^^  defendant  did  not  like' the  said  slave,  he  was  to 
Juyermar  re- return  her  to  the  plaintiff  in  the  space  of  two  or  three 

fuse  to  keep  "^  *^  *  '»        **0 

him,  and  is  weeks ;  and,  thereupon,  the'  said  defendant,  on  the  day, 
%ie  for  the  year,  and  place  aforesaid,  received  oT  the  plamtiff^*^ 
^pcMiy*  ats^aid  slave,  Peff^  under  the  agreeinent  aforesaid;  andf 
Sibie.*°*^ut  ^^*^®  *^^  s*^^  slave  was  in  possession  of  the  defendant,' 
the  buyer  is  to  wit,  UDon  the  6th  day  of  February,  ISO^*,  by  being 

rcspoimWe,  ,  •  .      /r   ^    .         ^         u        J      j  • 

withoat  such  exposed  to  the  severity  of  the  Iveather,  her  hands  wope 
^^ordhuuTf  SO  frozen  that  she  lost  several  of  her  fingers,  add  is 
hfahim^  otherwise  disabled,  so  that  she  is  of  little  value :  tuad 
Mf^^of  "the  *^''c^PO^  *^  defendant  refused  to  keep  the  said  ne^o^ 

aiaVe,  as  any  or  to  compensate  the  plaintiff  for  her  in  any' manner 

^ah  of- com-     ,  ^,^,.         ,  ••        *i.'*  ^^<*  .*u^.,- 

inoh  prudence  whatever,  although  so  to  do  the  defendant,  afterwwos, 
of  goveniing  to  wit,  the  1st  day  of  jl/»ri7,  1807,  and  often  sincfe,  {n 
^^^fcJlf'^Vn'the  year  last  aforesaid,  by  the  plaintiff,' hath  been  ^' 
ceneerns.       quested;  by  which  the  plaintiff,  during  the  wtiole  time 
aforesaid,  lost,  not  only  the  service  of  the  said  negco" 
slave,  and  the  future  use  and  value  of  her  so  long  a«^ 
she  may  live,  but  also  hath  been  at  great  expense  and 
trouble  in  the  maintenance  and  cure  of  the  said  negifo' 


slave.''    The  second  count  resembled  the  first,"  except 
mtained  averments  that  the  slave  was  ^^Momaa^ 


that  it  contained  i 
in  good  beahh^  when  delivered  to  the  defendant^  and 
that  the  injury  she  sustained  was'  by  ^  his  negU^ence.^ 
The  defendant  pleaded  ^'  oot  guilty.^  And  o»  the  trial 
of  the  cause,  the  counsel  for  the  plaintiff  moved   the 


Digitized  by  VjOOQIC 


in  (he  S^h  Year  of  th$  GommomeaUh.  311 

Court  to  instruct  the  jury,  "  that  if  they  were  of  opinion   Ocrowmm, 
that  the  negro  mentioned  in  the  declaration  was  purchas* 


ed  by  the  defendantyof  t^e  plaintiff,  on  condition  that  if,     W»^» 
after  keeping  her  two  or  three  weeks,  he  did  not  like  her,      Moor«. 
he  was  to  be  at  liberty  to  return  her,  that,  in  such  event,  — """""^ 
the  defendant,  to  entitle  him  to  the  benefit  of  the  contract, 
was  bound  to  retium  her  in  the  same  condition  be  receive^ 
her ;  even  althouf^h  the  injury  she  sustained  was  not  impw 
table  to  the  neglect  of  the  defendant.^*    But  the  Court  refu- 
sed to  give  the  ji^ry  such  instruction,  and  instructed  them^ 
'*  that  no  bailee  is  responsible  for  accident^  unless  it  be 
expressly  agreed  between  the  parties  to  the  contract  that 
he  shall  be  so  liable  ;  that,  when  the  bailee  alone  is  bene* 
fited  by  his  contract,  he  is  bound  for  slighJt  neglect;  and 
that  slight  neglect  is  tbe  omission  of  that  diligence  which, 
very  circumspect  and  thoughtful  persons  use  in  securing 
their  own  goods  and  chattels.'^    To  which  opinion  of  the 
Court,   ^^  refusii\g  the  instruction  asked^^    the  plaintiif 
filed  a  bill  of  exceptions. 

Verdict  and  jiidgmeot  for  the  defendant.  The  plain- 
tiff  appealed* 

The  JlttorneylCeneral,  for  the  appeUant,  insisted,  in 
thz  first  place,  that  the  appellee  was  not  released  from 
his,  bargain*  iPhe  clear  ii^tpntionof  the  parties  was,  that 
the  negro  was  to.  belong  to  himyr^nt  the  time  of  the  sale^ 
unless  he  made  his  election  to  retwr^  her  in  two  or  three 
weeks;  during  which  time  he  took  hejr  upon  triaL  An 
acadent  happening  in  that  time  could  not  defeat  the  bar- 
gain. Nothing  could  have  this  effect,  but  his  returning 
her  within  the  time,  and  saying  he  did  not  like  her^t^aA'- 
ties. 

2.  Tbe  Court's  instruction  to  the  jury,  that  no  bailee 
it  respoDsible  for  accident^  without  an  express  ^g^eement 
to  that  effect,  was  plainly  erroneous;  for  the  law  is  other- 
wise in  Telsiti(m  to  common  carriers  s(a)  and  to  inni^ep- 

(a)  ^onrv  H»'MsiUmU9,  tl9i  104^  1  Mdc.  S79.,  «to4 4  TisrmJttp.  8991  ^ 
%4fe,  ^€,  T.  The  JVjiwOTflpn  CfffpatHf/rm-tke  7\ent  i9^  tht  Mersey, 
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BIS  Aiprtm  Caiirf  0/  Afp^U* 

0«TOBift|  tn.(a)    it  may  be  said  that  tim  was  not  the  point  in  ' 

tontroveny ;  that  the  instraction  giVen  was  a  tiiere  djii- 

nion  upon  an  abstract  question ;  but,  however  itreleviiBt 

in  itaetf,  H  might  have  had  the  effect  of  imph>perly  in* 

flueneing  die  tninds  of  die  jury«    No  tvttUnte  of  iBegd 

^'  "T'^  character  ought  to  be  ^nfided  to  the  jury;(A)  and  die 

ml^L^.  pi'inciple  equally  applies  to  instrucdons  from  the  Covt« 

Tup9cotu 

WieUumy  contra^  Thete  is  to  quesdon  that  a  baike 
is  not  liaUe  for  accidental  injury  to  a  negiOy  unksa  \X 
appear  to  have  been  occasioned  by  hb  (nm  fank»  Ac* 
cording  to  the  bargain,  die  defendant  had  a  rifJM  to  re- 
turn the  negro,  if  he  disliked  her  for  cmy  eause.  Sia 
liking  was  to  continue  during  the  whole  tisae^iBowed 
liim  tf>  make  his  election ;  and  her  becoming  frost-4>iltai 
was  a  sufficient  reason  for  his  disliking  hen  At  alqr 
tate,  it  could  not  deprive  him  of  his  rig^  of  eteetioni 
that  right  was  absolute  in  him  \  so  that  he  waanot  booid 
tQ  assign  his  reason  for  dislilce. 

2.  A  bill  oi  exceptions  is  to  receive  a  reasonaMe  eon- 
struetion,  and  to  be  taken,  by  intendment,  so  sttppostllie 
judge's  opinion^unless  the  contrary  appear*  Whea  tiie. 
Court  sajrs,  in  general  termsf  **  no  bailee^  it  onght  to  be*^ 
taken  with  reference  to  the  subject  matter,  as  iatsadiiig 
<«  no  $uch  bailee  as  diat  described  in  die  dedaration.'^ 
The  word  ^^  bailee^  may  be  understood  in  a  gerurml  ot 
rtotrided  sense  :  in  its  general  sense  it  do^  not  appty 
to  carriers  and  innkeepers,  who  are  responsible  by  custom 
of  the  realm :  taken  in  a  general  sense,  a  bailee  b  mc 
liable  without  negligence. 

The  Attorney  Genercd,  in  reply.  The  purchaser's  tt- 
ing  the  slave,  must  be  understood  widi  reference  to  Ik^ 
polities  at  the  time  of  the  con^vdi  not  to  anjr..|dumge, 
by  accident,  afterwards. 

Where  it  does  not  appear  dut  a  point  is  rdevaol^  liie 
judge  is  not  compelled  to  give  the  instruction;  #r^  if  he 
gives  a  correct  tnsmuiion  upoa  such  poiat,  it  is  not  eiror* 
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In  iH9^Yiar  q/*  the  l^omm&nweaUh. 

J3ittj|;  the,  |>rMeiit  4|ifte^oa  isi  whether  an  erfoneous  in- 
Btru^ion  ypoa  an  abstmct  question  be  ^iiot  sufficient  error 
^t0  4et  aside  the  verdict.  This  ioBtniction  waa  clearly 
erroneous.  The  broad  proposition,  **iwt  &rfwe,V  &c., 
cannot  be  understood  as  pofmins^  to  any  psurtieular 
hai)iee|  but  nciust  comprehend  bailees  of  ^very  dcAcrip* 
tioju.  ,  . 


313 


1811. 


A  Saturday^  Dreamier  12th,  the  President  pronounced 
Ihe- Court's  opinion^  that  the  judgment  be  reversed,  the 
vardiot  .  set  aside,  and  the  cause  remanded  to  the 
Superior  Court  of  law,  with  directions  tor  that  Court  to 
ipetrqct  the  jury  diat,  ^rif  .the  injury  to  the  slave  com* 
^l^lained  of  waa  not  imputable  to  the  neglect  of  th^ap- 
f4rfl6e,  he  woyd  not  be  responsible  therefor,  unless  he 
expresdy  agreed  to  be  so  liable;  and  that,  as  no  such 
s^temebt  b  charged  to  have  been  made,  he  is  only 
Ibottnd  ^acQcmling  to  the  present  declaration)  for  ordinary 
care  of  the  slave  in  question;  that  is,  such  care  as  any 
naan  of  fcommon  prudence,  and  capable  of  governing  a 
famiiyi  takes  of  his  own  concerns;  and  that  he  is  there- 
lore  aoaweraUe  for  ordinary  neglect  only.^ 


'4« 


'^•t.  nt 


Rr 
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3l4  ^reme  Court  of  ApptaU^ 


Tmidm       Wilkinson's  administrators  aftmnst  Bennett. 

U  « jw7  be  IN  debt  on  a  bond,  in  behalf  of  Thomas  AmA^tf  against 
^"??*?r^  the  William  NeUortf  and  Martha^  his  wife^  late  JfartkaWH- 
^h^n!**int!fi-  kinaon^  administratrix  of  WilUs  Wilkinson^  deceased,  the 
tTUn^'Z  defradaots  pleaded,  «  that  all  and  singular  the  goods  and 
judgment       chattels  of  the  said  Wtllu  Wilkinson^  which  have  come  to 

mutt   DC   re-  ' 

Tersed,    and  thdr  hands  to  bc  administered,  have  been  by  them  duly 

Ac      Tcrdict  ,  "^  •' 

■et  fludc,  not-  and  actually  administered,  to  the  amount  of  1,724/.  Ir#«y 
it  was  against  m  the  foUowiDg  manner^  to  wit :  m  discharge  of  a  judg« 
faiied*'^to ''*'''  tnent  in  favour  of  Matthew  MabeUy  of  90l.  U.  lOrf. ;  in 
J^gat'irc^^oJ  P*^>Hnent  of  taxes  to  Zachariah  M^lenny^  to  the  ^ninouttt 
his  aide,  the  of  9/.  13*.  6 A  ;  in  payment  of  taxes  and  Clerics*  Tickets 
matter  plead-  to  Stephen  Wright^  to  the  amount  of  30/. ;  in  payment  of 

cd     on      the        ,      '  ,       .        ».  f  ^      t     %        t»  •       • 

other  side,  a  debt  to  Louua  Everett  of  300^  due  from  the  tfitestate 
^t  t?  hIu'  on  a  guardian's  account ;  in  payment  of  taxes  to  Stephen 
M!m^m.  Wright,  to  the  amount  of  15/.  6*.  6//./  and  to  1,279/.  3#. 
stevenit  t.  ^d.  retained  on  a  bond  due  from  WUas  Wiikinsen  to  Th^^ 
1  Wa«A.  155.,  mas  Everett^  of  whom  Martha  Nelson^  wife  of  said  WMiatn 
jHxm,  8      Nelson^  is  administratrix  :  and  the  said  WUliatn  Nelsoni 

Cull  370  • 

'  and  Martha^  his  wife,  administratrix  as  aforesaid  of  Wii^ 

A  dRersity  in  Its  WUkinson,  have  no  goods  or  chattels,  which  hebnged* 
betwe^^^a*'*'  to  thfi  Said  JViilis  Wilkinsotiy  at  the  time  of  his  deaA,  in 
case  where  x)\^\y  hands,  to  be  administered')  nor  had,  on  the  day  of 
joined,     and  suinc:  out  of  the  writ  aforesaid,  nor  ever  after,  except 

the  case  of  an  * 

immaterial  i»-  the  goods  and  chattels  so  as  aforesaid  by  them  aett^dly 
ing  which,  see  administered  ;  and  this  they  are  ready  to  verify.'^  '  ^ 
^^M^to^'  To  this  plea  the  plaintiff  replied,  "  that,  by'any  thing 
m^WebltTr  ^'^'eS^d  above  by  the  said  William  Nelson^  and  Martha^ 
V.  Bani9ter^  his  wife,  his  wife  in  pleadinc:,  he  oufi:ht  not  to  be  barred 
tin^Kirtieyv.  from  having  his  action  agaiftst  them :  because,  he  says^ 

Jhck,SH.&  .^    . 

•If.  388.   354-  .;- 

The  rea<ion  of  this  distinction  seemB  to  be,  that,  vhere  9M  ittnfi  ie  joined,  both  imtHcb  are 
eqnally  in  fault ;  because  the  party  who  pleads  the  afBrmaUve  matter,  ought  to  rule  the  other 
party  to  reply ;  (and  so  on  until  issue  be  join'^l,  or  judgment  be  entered  by  defkalt ;)  loatead 
of  having  a  jury  empanneled  to  try  an  issue,  when,  in  fact,  there  is  none.  But  wheCe.  an  Hffie 
isaettially  joined,  but  that  issue  immaterial,  the  party  who  tendered  it  it  radiC  to  btam^  be« 
cause  his  oonduei  had  the  tendency  of  misleading  his  adversary  and  the  Court,  by  counter 
nanoiog  such  a  praotieqg  might  **  encourage  trickt  in  pleading.**    t  Cfi/^  iiCK 
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that  the  bond  set  out  in  the  plea,  as  havinfi^  been  exe-    Octobss^ 

'  181 1 

cuted  by  the  defendants'  intestate  to  Thomas  Everett^  and 
of  wbic^i  the  defendants  claim,  by  right  of  retainer,  the 
sum  of  \fi79L  Ss.  2d.y  was  not  a  fair  and  bonafde  bond 
fer  legal  conilideration,  but  wak  without  consideration, 
«nd  fraudulent ;  and  this  he  is  ready*  to  verify:  wher^ 
fore  he  pntys  judgment,  and  that  his  said  debt,  together 
with  his  damages,  by  reason  of  detaining  the  same,  imiy 
be  adjudged  to  him,"  &c* 

No  reffiimkr  was  filed  by  the  defendant;  but  ft  juiy 
was  empannded,  who  ^<  beiag  elected,  tried,  and  sworn, 
the.  trutK  to  speak  upon  the  issue  joinedj^*  brought  in  a 
verdict  in  these  words  :  '^  We,  of  the  jury,  find  for  the 
plaintiff  the  debt  in  the  declaration  mentioned,  and  one 
peony  damages.  We  also  find  there  are  assets  in  the 
hands  of  the  defendants^" 

Judgment  was  entered  accordingly,  for  11,462  dollani, 
the  debt  aforesaid,  &c.  to  be  discharged  by  the  payment 
of  d,r31  dollars,  with  interest  fi'om  the  3d  of  Augustf 
1802,  &c.  '*  And  the  plaintiff  may  have  execution  on  the 
judgmc^nt  aforesaid,  for  the  sum  of  l,3r9A  35.  2</.,  the 
)ium  retained  in  the  hands  of  the  defendants  to  discharge 
the  bond  said  to  be  due  a  certain  Thomas  Everett^  and 
for  the  payment  of  which  the  said  sum  was  retained  by 
the  defendants :  and  further*  execution  may  issue,  ^hen 
assets  shall  come  to  the  hands  of  the  defendants  to  be  ad* 
ministered,  for  the  balance  of  the  debt  and  costs." 

From  this  judgment  the  defendants  appealed  to  thi^ 
Court* 


Call^  for  the  appellants,  made  two  points  i 
X*  That  no  issue  was  joined  in  the  cause. 
2.  That  the  verdict  was  defective;  vipt  finding  the 
xitnount  of  the  assets,  (a) 

George  K.  Taylor ^  contra*  I  admit  there  ought  always 
to  be  enough  in  the  verdia  to  settle  the  point  in  contro- 
versy ;  but  this  has  bce»  virtually  and  effectually  done. 


(a)  Booth  V. 
Jirrmtrong^ 
S  Waoh,  SSL 
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OcTjoBKit>  The  dispute  does  not  appear  to  have  been  about  the 
K^^^Jr^  guantmn  of  assets ;  but  whether  the  administratrix  ha4 
wiiiuMon't    a  right  to  retain  to  satisfy  a  bond  which  the  plaintiff  rc- 

admiuistrft- 

ton        plies  yrasfraudulent*    The  authority  in  2  Wash*  doea  not 

Bennett,     touch  the  point. -    In  this  verdict,  tha  jury^  in  finding 

**  as^etSj^^  must  be  understood  as  findings  "  assets  t^  the 

amount  of  \y279U  2^.  .2i/.''  that  being  the  only  sum  in 

controversy  between  the  parties* 

The  Court  had  the  right  to  n^ould  the  verdict  into  pro- 
per form  according  to  the  right  of  the  case ;  a  practice 
arising  from  the  circumstance  that  verdicts  were  origi* 
nally  ore  tenus. 


Call^  in  reply.  The  replication  contains  no  negative 
to  the  plea,  but  introduces  new  matter  altogether  ;  the 
jury  were  sworn  ^^  to  try  an  issue,  though  none  had  ever 
been  joined* 

Judge  CoALTEK*  Is  not  the  neglecting  to  join  iasue 
a  default  of  your  client  i  and  can  he  take  advantage  of 

CalL  There  must  be  some  issue  joined  ;  either  mat^ 
rial  or  immaterial*  According  to  the  case  of  Baird  & 
Co.  V.  Maitoxy  1  Cally  257*^  the  defendant  could  not  take 
advantage  of  an  immaterial  issue  tendered  by  himself* 
But  he  may,  f  there  be  no  issue* 

In  the  case  of  Booth  v.  Armstrong'^  the  intendment 
that  the  assets  were  more  than  sufficient  to  satisfy  the 
plaintiff's  claim,  was  stronger  than  in  this  case ;  indeed, 
almost  a  necessary  intendment :  but  the  Court  said  it  was 
not  to  be  supplied  by  intendments*  The  verdict  here  in. 
not  precise  enough.  If  the  Court  had  a  right  to  m$mld 
it ;  they  have  not  done  so  ;  and,  having  had  it  recoiled 
in  its  defective  state,  cannot  now  alter  it :  as  this  Covrt 

decided  in  Vaughan  v»  Freeland^  2  H.  fe?  Mi  47y, 

* 

•  Note.    See  alto  the  cmo  of  R9g€r9^9  mdminiHratfix  Tk  Chm^etU  tUp 
fnimUtratrix,  ante,  p.  6^ 
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Friday^  November  :ayth,  Judge  Roane  pronounced  the  Oc^oiki^ 
Court*s  opinion,  tbat  the  judgment  be  reversed  ;  "  it  not 
appearing^  in  t^s  case,  diat  the  affirmative  matter,  set  out 
in  tiie  repHcation,  was  met  by  t  negative  on  the  part  of 
the  aaid  WilUam  and  Martha;  and  tliere  being  no  issue 
joined  thereupon  in  the  cause." 

Verdict,  and  all  proceeding  aabsequoit  to  the  repKcft- 
tion,  set  aside,  and  the  cause  remanded  for  further  pro- 
ceedingp*: 


Beverlej  against  Lawson's  heirs,  &c. 


March  5tb« 
181S. 


AN  agreement,  under  seal,  was  entered  ihto,  the  96/A  i.  Where  • 
of  August^  1801,  between  Gavin  Lawson  and  Carter  u" ''2»wi^ 
Beverley  J  **  wttnessingi  that  tfie  said  Lawsm  had  on  that  ^^^LT^ 

gainst     •  the 

J»arch«aer  for  specific  performuioe;  if  the  purchaser  object  to  the  title,  and  it  appear  doobt- 
iii  whether  the  plaintiff  can  make  toeh  a  title  as  would  anthorize  a  decree  for  specific  per«* 
formancCy  or  other  relief,  on  giving  bond  to  eaard  agdast  remote  or  improbable  contin^en* 
eies,  the  title  ooght,  of  couru,  to  1m  referred  to  a  commissioner^  to  be  examined  and  report- 
ed upon.  •  -  .     '^ 

S.  If  lands  be  sold  accordinr  to  certain  metes  and  bonnds }  and,  by  a  covenant  under  lealt 
the  vendor  agree  to  warrant  the  title  against  all  persons  whatsoever  ;  he  is  bound  to  includoy 
In  a  C9fivejauce  with  'general  warranhr,  and  in  ease  of  eviction,  to  make  compensation  (9c 
atl  tne  lands  within  those  bounds,  which  he  held  and  claimed  as  his  own  at  the  pme  of  the 
•file,  and  tho-wed  to  the  ourchaser  as  [At  of  the  lands  sold  ;  notwithstandiag  Us  title  thereto 
may  be  defective.  But  he  is  not  bound  to  eoovej  lands  which  were  not  held  and  claimed  b^ 
)|im  at  the  Une  of  the  sale»  nor  shown  as  part  of  the  Unds  sold }  although  his  title  papers 
jnaj  comprehend  them* 

3.  If  land  be  sold  on  a  credit,  a  day  being  appointed  when  the  purchaser  is  to  give  bond  att4 
•eeuilty  for  the  money,  and  the  vendor  to  convey  the  land  %  and  on  the  day  appointed,  the 
pQTchaser  is  ready  with  the  bond  and  seeuritv,  hot  the  vendor  net  ready  to  convey  ;  on  a 
hill  afterwards  brought  by  the  vendor  against  the  purchaser  for  specific  performance,  it  it 
too  Jrigorons  to  decree  an  absolute  sale  of  the  land,  on  a  short  notice,  to  raise  the  purchase 
mone^  ;  but  if  it  appear,  on  examination  of  (he  title,  that  tlie  contract  can,  according  to  the 
priaeiplea  of  equity,  be  enforced  en  both  sides,  the  decree  should  be,  that  the  land  be  held 

;  Dound  for  the  purchase  money,  if  bond  and  security  for  payment  thereof  be  not  given,  with« 
'4o  a  reasonahfe  time  nAcr  the  title  shall  have  been  made,  and  approved  of  by  the  judge,  and 

after  the  plaintiff  shall  h|ive  performed  such  other  acts  as  the  Court  may  enjoin  upon  him  i 
'  Iftnd  that,  thereupon,  the  land  be  sold,  after  allowing  such  further  reasonable  time  to  redeem 

the  lame,  by  payment  of  the  debt  and  intei'est*  aa  m  customary  in  the  ease  of  mortgages. 

4.  When  a  decree,  in  favour  of  the  vendor,  agahist  the  porchaser  of  lands,  of  sundry  per« 
«mal  property,  b  reverse J^nd  the  caute  remanded  for  a  reference  of  the  title,  and  a  sor* 
vey  to  be  made  before  commissioners,  the  Court  of  Appeals  wHI  direct,  that  Uie  appellant 
Irnve  liberty  to  diDWySusd  prove  to  them,  if  he  can,  what  parts  of  the  nersonal  propertv  sti- 
aiulatcd  for  were  not  delivered  under  the  contract,  and  the  Taloe  thereof ;  although  the 
'Court  would  not  have  r€raaik<}e!d  ^e  eatise  for  that  purpose  aloncA 
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OcroBBitt  day  batgaiiied  and  sold,  and  did  thereby  bargain  tndt 

v^^v^^  sell,  unto  tbe  said  Beverley ^  all  his  tract  of  land  lying  and 

B^Verky  jjgijjg  j^   j^^  fcoanty  of  Culpepper^  together  with  tHtf 

raW8oii»8  buildings  of  every  kiiid,  stock  of  catde,  horses,  hogs, 

i*i..  plantation  implements^  and  eVery  other  thing  thereto  ap- 


pertaining; together  with  his  adjoining  tract  of  Umd*  ik 

Fauquier  County,  purchased  of  Routt  and  others,  with 

the  two  mills  thereoti  erected,  and  the  stocks;  the  whok 

cantabAng  fifteen  hundred  acres  certainty^  (if  more^  the 

surplus  to  be  given  in^  for  and  in  consideration  of  tUe 

sum  of  seven  thousand  five  hundred  pounds,  Vtrgitikt 

money,  to  be  paid  to  th^  said  Lawson^  in  four  annual 

payments,  on  the  first  day  of  December  in  every  year, 

commencing  from  the  date  of  said  agreement.    Should 

the  several  tracts  of  hind  fall  short  of  the  fifteen  fautidretf 

acres,  then  the  said  Lawson  is  to  make  a  deduction- of 

two    pounds  twelve  shillings  and  six  pence  for  tfttf 

acre  deficient.  The  said  Lawson  will  forever  warrant  aof 

-defend  the  said  tracts  in  quiet  possession  of  the  ^id 

Beverley^  his  heirs,  executors,  administrators,)  aAd  aa^ 

signs,  abd  from  every  other*  person  or  persons  wbacso** 

dver.     Possession  to  be  given  to  the  said  Bevetky  on  the 

first  day  of  December  next  ensuing  the  date  hereof  when 

a  regular  conveyance  of  the  said  property,  agt'eeaMy'  to 

this  instrument  of  writing,  is  then  to  be  made,  by  tVe  tetd 

Lawson^  his  heirs^»  executors,  administrators,  atad  assi|;;di^ 

to  the  said  Beverley,  his  heirs,  executors,  adihinisttaconis 

and  assigns,  and  the  said  Beverley  is  then,  in  cohshlera« 

tion  of  the  purchase  hereby  entered  into  on  his  paSf^  ^ 

give  his  bonds,  with  approved  security,  to  the  s&id  £d1t^ 

son^  his  heirs,   executors,  admkiiBtrators,  and  ass^|l^ 

for  the  regular  fulfilment  of  the  annual  payments*    1%%-  V 

said  Beverley  is  to  be  allowed  to  sow  both  the  com  ttM* 

tobacco  land  with  wheat,  when  he  thinks  proper,  to'  IM- 

imder  the  care  and  management  of  the  said  £irar«MV 

overseer ;  the  seed  wheat  to  be  found  by  the  stAd  BeviHtgi 

The  said  Lawson  is  to  keep  possession  of  the  f'IB>tj'h6tt«i|- 

and  lumber  house,  with  the  garden  and  padMfll^  un^- 
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file  lat  day  of  December^  1802,  fear  and  in  consideration   QeTOBSB^ 

of  fifQr  pounds  current  money.    Sbouldy  however,  the 

said  Beverlet^  wish  to. occupy  the  said  store,  &c.  hin^self 

in  the  autumn  of  1802,  then  the  said  Lawson  19  to  give 

it  up  ;  firewood  to  be  allowed  the  said  Xow^on, for  his 

a^ore  purposes/' 

On  the  12th  of  Mxy,  1803,  Law9on  filed  his  biU 
against  Beverley^  in  the  Superior  Court  of  Chancery  for 
the  Rif:hjnond  district ;  setting  forth,  that,  in  pursuance  of 
the  said  contract,  Beverley  and  himself  met  on  the  first 
day  of  December  J  1801,  and  executed  the  contract,  ^  aa 
far  as  was  then  practicable;*^  that  is,  possession  was 
given  by  him  to  Beverly  of  the  said  lands,  and  of  all 
houses  thereon  (except  the  store  and  mill,)  togedier  with 
the^stocks  of  horses,  cattle,  and  hogs,  and  the  plantation 
implements:  the  mill,  with  its  appurtenances,  was  re- 
tained for  five  or  six  days  by  the  complainant,  with  Bp^ 
Vftley^a  consent,  whap^id,  on  his  part,  one  fourth  of  the 
purchase  mon/sy,  and  produced  bonds,  executed  by  him- 
self and  two  simties,  for  the  other  annual  payments : 
but  the.said  honda  w^ve  retained  by  the  said  Beverley^ 
because  the  complainant  could  not  fully  execute  his  pari 
of  the  contract  by  making  conveyance  of  the  land^  for 
'want  of  knowing  the  precise  quantity  thereof**  The  com* 
plainant  and  the  said  Beverley  had  previously  agreed  on  a 
certain  Thomas  Spillman  to  be  the  surveyor,  who  should 
ascertain  the  qus^ntity,  and  he  had  commenced  the  sur«« 
vey,  and  would  haye  completed  it  by  the  said  first  day  of 
Hecember,  but  was  prevented  by  a  fall  from  his  horse; 
Tlie  further  execution  of  the  contract  was  deferred,  by 
consent,  till  the  survey  was  completed.  The  defendantf 
Jffeverleyj  had  enjoyed  full  and  entire  possession  of  the 
Imids,  houses,  mills,  and  gther  property  aforesaid,  from 
the  delivery  thereof;  and  on  the  first  day  of  December, 
1^9,  he  received  possession  of  the  stare  and  its  appur-t 
t^iMoiceia,  and  continued  in  possession  ever  since.  The 
complainant  had. called  on  himjto  piroceed.to  the  com*^ 
p)^  executiQn  of  the  contract,  the  survey  haviog»  at 
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OeroBBBf  dte  time  of  such  request,  taen  completed  more  than  * 
twelve  months,  and  havhig  Mcertained  the  quantity  i/t 
land  to  be  .fifteen  hundred  and  twenty*three  acres  \  and 
the  said  £ewrley  having  had  full  notice  thereof  for  a  Jkkh 
space  of  time  before  the  said  request ;  with  which  he  re- 
fused to  comply.  iThe  bill,  therefore,  prayed- for  sadt 
relief  as  the  plaiskiflTs  cafte  might  require* 

The  defendant,  by  his  answer,  admitted,  that  he  wai 
put  in  possession  of  the  greater  proporthn  of  the  saod 
tract  of  land  at  different  periods  of  time,  bitt  denied  hi# 
having  been  possessed  of  the  whole  thereof  agreeably 
to  the  contract  He  acknowledged,  •*  that  ThmiimSpfU- 
man^vias  appointed  to  survey  the  said  lands,  which  b^ 
accomplished  some  considerable  time  after  the  date  of 
said  contract;  and  further  he  alleged^  that  as  soon  as  he 
was  furnished  by  the  said  SpHlman  with  the  courses  of 
the  different  lines  of  the  said  two  tracts,  he,  by  hisT 
agent^  at  the  mutual  agreement  of  the  oknplalnflnc  and 
himself,  waited  on  the  complainant  with  deeds  {drawf$ 
wnformably  to  the  surveys^  and  presented  them^  to  the 
complainant  for  his  signature^  February^  3d,  %902 ;  that 
the  complainant  evaded  giving,  deeds,  and  defmed  the 
fulfilment  of  his  engagements  under  the  said  contract  to 
the  time  of  hb  visit,  intended  in  the  spring  f<^owiiig^  C«> 
Culpepper^  where  and  when  (as  he  said)  he  would  motft. 
certainly  conclude  every  thing  requisite;  but  he  let  tie 
spring  pass  withput  noticing  his  promises  aforesaid;  tbitf 
the  respondent  by  the  delay  and  reluctance  showli  iff 
the  complainant,  was  induced  to  examine  into  his  tltf^ 
to  the  said  lands,  and  discovered  sundry  defects  theroiot^ 
viz.  ^^that  th^  complainant  purchased  the  tract  in  . 
quier  of  several  persons ;  to  wit,  a  portion  thereof 
eertain  John  Routt  and  others,  for  which  he  had  < 
deed  from  John  Routt^  and  his  bond  for  the  others 
could  make  a  conveyance;  that  the  part  so  boaglKt^#. 
^ohn  Routt  J  Sec.,  wi^  further  the  subject  <^  Utigifdoi^f 
the  same  being  clmmed  by  the  desctoqdaatS'^  df  yctrntm- 
RQUtfi  on  the  grotmd  of  a  division  having  bees^m^cle^ 
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Jimdio  4w!  Wfwtiljr  of  4le  said  Jm^  Rmm,  %vfnn^ 
iriih<Hti  ibe  authiniy  nMtsany  to  BMtke  socfa  divbioM 
kWiftg  %  nd  ibat  dte^Mod  Jtjtmts  M^uifs  heirs  had  Mti^ 
fed  ibe  reepoodoEiC  ol  Atir  daha ;  that  aboditr  part  of 
the  traet,  purehMed  by  the  «mq>buiia]it  of  the  said  y^An' 
""  iSmit^  &€•,  M  daiiRed  and  poeaeaaed  by  tbt  represcma* 
tives  or  heirs  of  a  eeriaia  Edward  Mug^nti  that  Tur^ 
termilPs  heirs  eUhBed,  and  aaa  in  poaaesstoa  of  another 
pact  tkftreof  I  that  the  eomplaiitaikt  had  dimiaisfaed  the 
««»ber  of  aeres  in  the  said  Fmtfuier  tract  by  the  sale  of 
a  co»eiderable  part  of  the  tract  he  purcfaaSsed  <^  Jwnei 
Wiikem  t»  Jamea  Stmii^  whose  heirs  are  ill  possession 
^reof  i  that  the  coaaplatnant  haa  a  defective  cooireyance 
to  aftolber  portion  of  the  said  Faufwur  tract,  which  he 
]iorehaaedof  MargarH  Rmfnakby  who  had  a  title  thereto, 
hot  hie  deed  for  which  was  from  Catharine  ReynoUt^ 
larho  had  bo  title;  that  the  coasplainaat  casnot  make  a 
legal  title  to  the  greaur  part  of  the  tiact  in  (hdpepper^ 
which  he  purchased  of  a  certain  Jame^  SlaughHr;  the 
saaie  being  open  to  the  claim  of  the  heirs  of  the  original  e 

ptfieotee,  and  in  part  controverted  by  the  claim  of  a  certain 
y^hn  MattAew9j  who  is  in  possession,  of  the  part  so 
dbuflsed  by  him* 

The  respondent  further  stated,  that,  ^  as  soon  as  be  found 
tKe  complainant^s  title  so  imperfect,  he  thought  it  advisable 
to  communicate  to  him  full  information  relative  thereto : 
htratcordmgly  did  so,  and  demanded  of  him  a  view  of 
his  tide  papers ;  the  demand  was  not  complied  with ;  and 
tMs  respondent  refused  to  accept  deeds  from  the  com- 
pfaunant  with  the  solitary  and  naked  security  of  his  gene- 
ral warranty;  especially,  as,  since  the  date  of  the  con- 
tmct»  the  complainant  had  nearly  sold  off  all  his  real  es- 
enlie,  and  invested  the  proceeds  thereof  in  lands  in  the 
staitb  of  NhO'Tori^  in  the  names  of  his  8ons-in*law,  ^ohn 
JX^^ohs^  and  Robert  Rose;  having  himself  removed  from 
to  Genesseey  in  the  state  of  IferV'Tork^  there  to  " 
5,  and  taken  with  him,  or  parted  with,  the  property 
Iie^  VfWi  possessed  of  at  the  time  of  hi^  contract  aforesaid. 
Voim.  f         8  8 
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QoroBA^    The  respondent  jdid  not  receive  possfssion.of  .^#N^^ 
<y,p^K^,,.«^^    hou^e,  and  lumber  bouse,  until  the  first  day.  of  DcctnAef, 
Beveiiey      jggg  .  ^j^^  aame  having  been  occupied  by  the  cprnplainw^ 
h^M***!'    ,agreeably  to  the  contract,  at  the  rent  of  fifty  pounds  per 
■  ^  annum;  which  sum  the  complainant  is  chargeable  with*" 
.He  denied  that  be  received  ail  the  stock  and  pl^ntatjpQ  ' 
u^n&ila ;  some  of  which  w^re  kept  back,  (as  he  had  beea 
iiiCormed,)  and  were  actually  removed  and  used  by  the 
complainant.      Several  other  discounts  or  set^o^  were 
also  claimed  in  the  answer;  for  repairs  to  the  mill^  which 
(as   the  respondent  alleged)    the    complainant  verbally 
agreed  to  pay  for,  &c.     He  stated,  alsp^  that  the  pom- 
plaiiiant  had  instituted  actions  of  ejectment  against  Um^ 
in  the  District  Courts  of  Dumfries  and  Fredericisburffi 
to  turn  him  out  of  possession.     In  March,  1804,  an  or- 
der was  therefore  made  by  the  chancellor,  that  the  plain- 
tiff, on  the  third  day.  of  the  next  term,  being  served  with 
a  copy. of  such  order,  show  cause,  if  any  he  could,  wligr 
he  should  not  be  (y>mpeUed  to  make  his.  election,  either 
«  :to  dismiss  his  said  suit  at  common  law,  and  proceed  it 

the  -court  of  Chancery,  or  to  dismiss  his  suit  there,  aa4 
proceed  ^t  common  law.  The  complainant  replied  ge|kC« 
rally,  and  commisslbns  to  take  depositions  were  awarded. 
The  first  of  jfuncy  i  805>  the  suit  having  abated  by.  the 
plaintiff's  death,  was  revived,  by  consent,  in  thename\of 
yohji  Nicholas  J  and  Anne^  his  wife ;  Robert  S.  Roscp  and 
jfanCf  bis  wife,  (which  Anne  and  jfane  are  heirs  of  Goi^ 
Larvson^  and  the  said  jfohn  Nichola^j  administrator,  $ffi 
Susannah  Lawson^  widow  of  the  said  decedent ;  they^M' 
ing  agreed  to  dismiss  the  actions  at  common  law  tAj|^ 
proceedings  mentioned.  f  ^ 

The  cause  coming  on  to  be  heard,  the  23d  of  Sept 
1C08,  Chancellor  Tayi,or  decreed,  "that,  within  i 
/  days   after,  the  plaintiffs  shall  file  in  the  office  of 

court,  a  bond  executed  by  the  plaintiffs,  John  and  R0l0§ 
with  sufficient  security,  residing  in  the  state  of  Virgjmfk 
payable  to  the  defendant,  in  the  penalty  of  six  thoi¥H||pl 
pounds,  with  condition  to  abide  by  and  perform  any  ft* 
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tare  order,  or  orders,  of  this  court,  to  be  made  for  com-  Octobeb, 

181 1. 

pensating  the  said  defendant  for  the  loss  of  any  part  of  the   s^^-v^^^^ 
land  sold  by  Gavin  Lawson  to  the  said  defendant,  by  the      Beverly 
agreement,  made  an  exhibit  in  this  cause,  from  which  he     l-awson'^ 


may  be  evicted,  according  to  the  measure  of  compensa- 
tion, which  the  true  and  proper  construction  of  the  said 
^agreement  shall .  warrant,  and  after  the  said  plaintrff's 
offer  to  ibe  said  defendant,  and  if  -he  shall  refuse  thera^ 
deposite  in  the  office  of  this  court,  for  his  use,  .good  and 
sufficient  deeds  of  conveyance  in  fee  simple,  With  general 
warranty,  and  the  legal  certificates  of  the  privy  examina- 
tions and  relinquishments  of  the  plaintiffs,  Anne  Nicholas 
"^and  yctne  Rose^  of  dower  in  the  land  before  mentioned^  the 
said  defendant  do  pay  to  the  plaintiffs  1,825/.,  the  second 
Instalment  stipulated  for,  in  the  said  agreement,  after  de- 
ducting therefrom,  the  rent  of  50/.,  mentioned  in  the  an- 
swer, with  interest,  at  the  rate  of  six  per  centiftn  per  an- 
num, on  the  balance  thereof  from  the  first  day  of  Detent^ 
ber,  1802, until  paid;  also  the  sum''of  l,8f75/.,  with  like  in- 
terest thereon,  from  the  first  day  of  December ^  1803,  until 
paid ;   and  the  sum  of  1,875/.,  with  like  interest  thereon, 
from    the    first    day   of    December,    1804,    until   paid, 
and   the  costs  of  this  suit.     And  that,  in  case  of  the 
failure  of  the  said  defendant,  to  pay  the  said  several  sums 
of  money,  with  interest,  as  aforesaid,  within  thirty  days 
frocn  the  time  of  depositing  the  said  bond  and  deeds,  afore- 
said,  that  then  William^!.   WiUia?ns,  John   Minor^  and 
Benjamin  Botts^  who  are  hereby  appointed  commission- 
ers for  the  purpose,  or  any  two  of  them,  do,  after  adver- 
tising the  time  and  place  of  sale  in  a  newspaper,  publish- 
ed id  Frederkk^burffy  for  three  weeks  successively,  expose 
to  public  auction,  for  ready  money,  the  said  tracts  of  land, 
and  out  of  the  proceeds,  after  discharging  the  costs  and 
charges  oi  sale,  pay  the  several  sums  aforesaid,  with  the 
interest  and  costs,  to  the  plaintiffs,  and  the  balance,  if  any, 
pay  over  to  the  defendant:  and  it  is  further  ordered,  that 
the  commissioners,  in  that  event,  do  report  their  proceed- 
ings to  the  court,  in  order  to  a  final  decree/' 

Jn  pursuance  to  this  decree,  a  bond  and  deed  from  the 
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plauuiffs  wtre  dfAiv^nse4  to  the  defen^t;  Qopi<»  vKiTf^ 
of  were  alsoxleposite^  in  the  cletk's  oSm;^  oad  tbe  dt- 
fencknt  having  failed  to  pay  the  mopey^  the  rnmniti»to 
era  proceeded  to  sell  the  lands,  and  nsade  a  report,  to 
which  the  defeadaiit  excepted;  IsjU  Because,  they  had 
diarged  hisi  with  the  sum  of  eight  dollars  paid  the  printer 
for  Aeir  first  advertisement  when  dtej  did  not  proceed  to 
sell  the  lands,  the  sale  being  postponed  eithnr  by  tfaeai- 
adves,  or  by  direction  of  the  plaintiffs ;  9dly.  fiecaase 
they  had  charged  926  dollars  (beisg  five  per  tent,  on  ife 
amount  of  sales)  as  a  compensation  Cor  seUing  the  said 
lands,  which  were  sold  in  Frcdmriek^burg^  at  tbe  plaee  of 
their  own  residence  i  and,  3dly*  Because,  instead  of  seBifi^ 
the  lands  in  separate  tracts,  they  sold  them  dH  together, 
thereby  excluding  competition  in  purchasers. 

The   Chancellor,   jfune  12th,   1609,   pronounced' his 
t>pinion ;  ^'  thatf  as  the  postponement  of  the  sale,  in  Ih^ 
first    instance,    though    by    the  commissioners,    Wiih 
tlie  consent  of  the  creditors,  was  done  for  the. benefit  of 
the  defendant,  he  should  pay  the  costs  to  the  printcfr.of . 
the  first  advertisement;  znArns  he  was  eonsubed^ .whdbot  ■ 
his  lands  should  be  sold  in  separate  tracts,  or  altogetfieri 
and  approved  of  the  latter  mode,  he  should 'not  be  allow* 
ed  now  to  object  to  the  sale  on  that  account;  and  that't 
commission  of  one  per  cent,  is  sufficient,  in  this  case,  to  ^ 
commissioners  of  sale  for  their  services,  cryer,  and  befit   « 
and,  therefore,  allowing  so  muc^of  the  second  exceptkA  , 
as  Will  exclude  four  per  cent,  of  the  commission  chaigit 
to  the  defendant,  and  disallowing  the  other  exceptibiAi; 
he  decreed  that  the  said  report,  so  reformed,  be  confiHfft 
ed ;  and  that  the  commissioners  do  execute  a  deed  of  con- 
veyance to  Samuel  Gordon,  (the  purchaser,)  ^^  at  hb  coM^ 
for  the  lands  sold  by  them  to  him,  as  stated  in  ^i  Mk 
report^  with  warranty  against  themselves,  and  iU  peraolil 

*  JVofe.    Deedf  alaofrom  Law§on  and  ff^e  to  B^verleff,  with  reBmiSI 
mentf  of  h^  dower,  lUted  Febrttaf^  Wi,  I  SOS,  (bqtoe  Uie«iil,liMi  briMgH^ 
were  alio  deposited  in  the  clerk's  office,  aad  copied  in  Ibc  Irtalmiipt  cCJill  - 
record.  .  5  t 
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claimuig  under  them;  aad  diat  the  defendant  pay  the 
casts  of  thk  suU.^'  From  which  decree  the  defendant 
appeabd. 

Williamsj  for  the  appellant,  made  the  following  points : 

1.  Lawson  has  not  performed  the  contract  on  his  part  i 
« and  therefore  specifi^c  performance  ought  not  to  be  de* 
creed,  until  Us  heirs  shall  do  so. 

Q.  The  title  conveyed  from  him  and  his  heirs  is  de- 
fective. According  to  die  exhibits,  the  plaintifis  appear 
fto  rely  on  five  patents  i  but  their  title  is  not  deduced  te- 
fpaiMxly  frosa  those  patents,  it  is  obvious,  liiat  when 
it  his  suit  was  brought  y  Lawson  had  no  tide  to  that  part  of 
the  land  for  which'  Richard  Tsung  Wigginton  has  since 
made  a  deed  to  the  female  appellees. 

The  deed  from  Ifenry  Hitt,  and  wife,  to  jf antes  Spill* 
num^  d^ted  October  l^xlk^  1764,  is  defective.  The  hmd 
conveyed  by  it  is  stated  therein  to  have  been  entailed  on 
Mrs-  Hitty  by  her  father,  and  a  writ  of  ad  ^usU  damnum^ 
docki'ng  the  entail,  is  recited^  but  does  not  appear.^  Tht 
certificate  of  her  examination,  being  merely  that  she  was 
*^  eiMwutted!^  (without  saying /vin%  and  apart  from  her 
husbafid^  ^^  and  acknowledged  her  right  of  dower,''  was 
not  according  to  law.(a)  The  deed  from  Peter  Lucas^ 
dated  the  18th  of  February ^  1799,  is  executed  by  him* 
seif  alone  ;  not  being  signed  <^  sealed  by  ids  wife^  though 
lier  name  is  mentioned^  in  it.  The  certificate  of  her 
privy  examination  does  not  state  that  the  deed  was  ever 
ahswn  to  her»  It  was,  therefore,  not  effectual  in  law  to 
pfss  her  title.(*)  (b)  RevUed 

The  title,  deduced  from  Richard  Toung  to  ^ohn  Wig^  p^tti^ch!?^. 
gkiton^  from  Wigginton  to  Lear^  and  from  Legr  to  JUm^  *^^''  ®     • 
mm^  is  also  defective.    The  deed  from  Toung  to  Wy^gm* 
toHy  Wiis  a  deed  poll^  in  consideration  of  natural  love  and 
affection  for  an  ^  adopted*^  son,  who  does  not  appear  to 

*  lieta.  Tlie  d^edl  e^Htabei  i  ecnreiuott  for  further  nnunmce.  Judge 
X«  Aim  4berefisre  mfcnwd  Mt.  Willkilm  to  tlie  Mie  ci'^Mun  t.  Sarmoods 
J  CW^S9i.>  MvcmoviikgtbediffimiltproalUipoiBt. 


(•)  Viraimia 
Lart99t  CB(L 
of  17S9,)  p. 
143. 
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October,  have  been  related  by  blood  to  the  donor,*    The  consi- 
deration  is  therefore  insufficient  to  pass  a  title.     A  deed 
poll^  too,'  was  not  the  proper  instrument,  under  the  laws 
then  in  force.     The  conveyance  should  have  been  by  i«- 
.  denture. 

The  deed  from  jfohn  Matthews  and  Elisha  Matthews^ 
to  Jame^  Dobie^  dated  the  15th  of  June^  1793,  appeais- 
not  to  have  been  fully  proved  and  admitted  to  record 
until  the  16th  of  Junei\79Af.  The  creditors  of  Matthews 
might  therefore  come  upon  the  land,  if  the^  thought  pro- 
per. The  title  conveyed  from  Dobie  to  Lawson^  is  also 
mcomplete;  the  dower-right  of  Mrs.  Dobie  having 
never  been  relinquished.  -  '   " 

The  deed  expressed  to  be  from  iSTargafet  Reynolds^  is 
her 

signed  by  "  Catharine  x    Reynoids.^^    This  may  be  a 

mark 
mistake  :  but,  clearly,  it  makes  the  title  defective  ;  so 
that,  in  ejectment,  it  would  be  insufficient. 

The  conveyance  from  James  Routt  and  others,  is  exe- 
cuted by  guardians  of  infants,  and  no  confirmation  by 
the  infants  appears.f  The  right  of  a  feme  covert  is  dso 
conveyed  by  that  deed,  without  any  privy  examioatioo. 

*  Note.  It  was  it^ted  in  the  depoiitiun  of  Thomas ^SpUlmeu^  tb^/i^^t 
Wi^ginton  was  the  reputed  son  of  Richard  Young. 

t  Note.  According  to  the  exhibits,  the  titte  of  Lawton,  derived  fifom  Ae 
Rwttt^  appears  to  have  been  as  follows : 

The  patent  was  granted  to  Peter  Rwit^  sen.  in  the  year  1726,  for  7I| 
acres.  On  the  15th  and  16th  days  of  febntarif^  1764,  he  and  his  wifesoik- 
▼eyed,  by  deeds  of  lease  and  release,  fifty  acres,  part  thtereo^  to  /OM 
Withere,  who,  by  like  deeds,  dated  the  84th  and  S5th  of  June^  ITTU  «•■ 
▼eyed  the  same  to  Laweon,  September  1 1th,  1776,  John  BotUi  ooangfll 
to  Lav9on,  by  deed  of  bargain  and  sale,  355  acres,  to  which  the  said  /sl» 
Jioutt  was  entitled,  by  virtue  of  an  amicable  division  between  himself  «ii 
his  brothers,  Feter  and  James,  who  were  densees  of  Peter  RowUt  ■■^, 
Another  deed,  to  the  same  purport,  was  made  by  John  Routt,  the  ^i*.1^ 
Jlurutt,  1793 ;  {it  teemo,  because  the  former  had  not  been  recorded  0  *4 
this  deed  was  recorded  the  23d  of  December,  1793;  but  4fary,  his  wift^if^ 
not  privily  examined,  and  did  not,  in  the  manner  required  by  law,  retto^C^I 
her  right  of  dower  ;  although  both  the  deeds  were  signed  by  her.  On  m(^ 
5th  of  December,  1793,  bandt  were  executed  between  JamH  Rot^  «•< 
Lawton,  for  exchanging  the  50  acres  held  by  JLatMofi,  as  aforesaid,  for  oChor 
51  acres  belonging  to  Jameo  ^outt,  according  to  certain  metes  i|nd  boudii 
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The  commiasidners  left  out  a  part  of  the  land  which    Octobbb, 

1811, 

they  understood  thskt  referees  had  adjudged  against  LaW'    v,^^n/-^ 
son  :  but  it  does  not  appear  that  the  referees  did  so  de-     «cv«rt«y 
cide  it.     Beverley  was  therefore  entitled,  under  his  con-*    Lawwn'f 
tract  with  Lawson^to  that  land  also.*  

3.  The  Chancellor  (instead  of  decreeing  specific  per- 
formance upon  the  appellee's  giving  security  for  the  title) 
~  should  have  directed  a  survey,  and  referred  the  title  to 
a  commissioner,  to  be  reported  upon. 

Beverley  contracted  for  land;  not  for  bond  and  security • 
Personal  security  may  be  good  to-day,  and  bad  to-mor- 
row. This  is  the  first  time  that  a  Court  of  Chancery  . 
ever  substituted  personal  security  for  land*  This  decree 
violates  every  principle  of  laW,  and  every  rule  of  equity. 
Until  a  Chancellor  shall  be  2i  legislator^  such  power  can* 
not  be  assumed.  He  should  have  investigated  the  title^ 
and  if  Lawson^s  representatives  could  not  make  a  good 
•ne,  refused  to  decree  a  specific  performance* 

4»  The  plats  and  surveys  made  by  Sfiillman,  being  ex 
parte^  should  not  have  been  received  as  evidence.  We 
could  not  except  to  them  in  any  way,  but  by  endorsing 

but  deeds  not  havjog  been  interebangeably  executed,  James  Routt  and 
Iftthersy  (some  of  whom  were  infanttf)  cobeirt  of  tbe  said  Jamet  Routt,  de- 
eeased,  of  the  one  part*  and  the  laid  Gavin  Lanson,  of  the  other  part,  by  a 
Aiendlj  bOl  and  answer  in  dancer  j^  obtained  a  decree  of  the  Court  of  ^au<. 
^^r  Cbonty,  dated  May  2Sd,  1803,  directing  the  plaiiiti&  to  ctecute  a  deed 
of  release  and  confirmation  to  the  defendant,  and  vice^  versOt  which  was  ab- 
^iordingljr  done  In  June,  1803»  by  an  indenture  signed  by  C^vin  LawBon^  of 
the  one  part,  and  JafAet  Routt,  iiilUuin  Routt,  J*^^gy  Routt^  Edrvfard 
Ballaiig'er,  (whose  wife,  Hannah,  should  also  hare  signed,  but  did  not,)  and 
JPethr  JRoutt,  guardian  of  Thomas  Routt,  Gabriel  Routt,  EUzabeth 
liautt,  and  Syntha  Routt  ;  which  deed  was  recorded  September  ^th,  1803^ 
*  Note.  An  award,  made  the  28th  of  June,  1787,  by  James  Wright  and 
James  Routt,  arbitrators,  mutually  chosen  hy^Gavih  Lavson  and  Edward 
J^ugenti  to  settle  a  dispute  between  them,  relatiTe  to  their  land§  adjoining^ 
was,  **  allowing  the  said  Nugent* s  to  be  the  oldeet  paieTa,  that,  when  the 
courses  of  the  said  Migenfs  Und,  reversed  from  the  beginning,  will  intersect 
the  first-mentioned  line  of  the  same,  tbe  same  shall  be  the  established  eomer 
ikow  in  dispute ;  but  provided  the  patent  of  tbe  said  LawsofCs  land  should 
hereafter  be  found  to  be  the  Oldest,  then  that  to  have  its  courses  Qotwith- 
standing.^*  Iffdch  of  those  patents  i&as  the  oldest,  does  not  appear  in  the 
franfcrlpt  of  tbe  record. 
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the  objection  on  the  paper,  «nd  that  wu  done-  A  letter 
from  Beverley  to  Lawson^  in  November^  1801,  (exhibited 
by  the  appellees  themselves,)  expressed  a  wish  to  be  no^ 
tifiedy  that  he  might  be  present  at  the  survey.  Yet  it  wat 
made  without  giving  him  any  notice.^ 

5.  The  discounts  claimed  in  the  answer  should  have 
been  allowed,  or,  at  any  rate,  referred  to  a  commissioner 
to  state  them. 

On  this  point  the  answer,  being  respomive  to  the  biU« 
was  evidence.  The  plaintiff  should  therefore  have 
proved  actual  delivery  of  all  the  articles  before  he'  could 
elaim  specific  performance. 


Ca//,  for  the  appellees.  Mr.  JViiliams  has  introduced 
a  frivolous  train  of  objections  to  the  title ;  fostibk 
claims  of  dead  ladies  to  doiver^  and  of  creditors  of  30 
or  40  years  standing.  As  to  the  title  under  DobUj  no 
objection  was  taken  in  the  Court  below  ;  and  as  to  the 

*  IXoXt.  The  depoMCioii  of  Thwuu  SpiUmem  (the  mrTeyaf)  itMed,  (emeas 
other  thh)g8»}  that  he  was  appointed  bj  Gofoin  LaioiM  aod  Carter  £49€Hr9^ 
to  tort ey  the  lands  bargained  foe  between  them,  in  the  ooontiei  of  CtUpefiper 
and  Fauqnier  /  that  the  plat  of  the  bind  in  Culpepper,  returned  by  him  to 
the  parties,  and  swbacribed  with  his  name,  eontuned,  aa  he  helieTed,  a  true 
^aeeount  of  the  tends  whieh  the  said  XaiPtdfi  held  under  the  deeds  cf  Mkn 
Xeor,  Jame9  Slaughter,  Jame%  Dobie,  and  Zachary  DeUuty,  vrhkk  the  de* 
ponent  had  carefolly  examined ;  that  he  surreyed  the  land  in  Fauqmer, 
whioh  was  eooveyed  by  John  MnUt,  and  by  Robert  Hopper,  to  tiie  said  Lom- 
9on,  aeeording  to  the  oourses  of  their  eon? eyanoes,  except  so  fiir  as  be  voder* 
etood  the  lines  of  Rout  f  9  land  interfered  with  Edward  ^ngen^e  hmd  f  as 
to  whaoh  he  was  informed  there  had  been  au  arbitration  between  the  said 
Gavin  X*avMon  and  the  said  ^ugentt  vthith  ended  in  faroow  of  the  oaid 
J^ugent  i  and  that  he  conformed  Mo  aurvcj^  to  the  odd  deckion,  aa  he  wm 
'nformed  of  it ;  that  the  mill  lot  of  fifty-one  aeres  was  surveyed  agroeaUy  t» 
the  bonds  between  Jameo  Routt  and  the  said  Gavin  Lav§on  /  and  that  the 
deponent  was  directed  by  the  said  Xowtpn  to  leave  out  all  disputed  Urndo^ 
and  in  oonseqoenoe  tiiereof,  did  not  eompute  a  piece  of  land  which  wan 
claimed  by  John  Matthevo,  containing  about  nine  acres  f  that  the  deponeajU. 
when  he  surveyed  the  land  in  Culpepper,  found  the  part  sold  by  Zachary  He* 
lany  to  Garvin  Lawion,  did  not  hold  out  as  mnch  as  the  deed  called  for ;  antf 
(as  well  as  tlie  deponent  recbUected)  it  did  not  txottd  fottff'fbur  acrcui" 

03"  The  lands  were  sold  by  the  Commissioners,  according  to  the  sorvcfs 
made  by  Spillman,  containing  in  all  fifteen  hundred  and  twentjffovr  acres, 

•  The  quiDtity  mcotioocd  ic  tbst  deed  !•  **  forty^icvcs  icm,  mon  m  ku/* 
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tide  generaily,  no  applicatioa  wa^  made  for  referring  it  ^^"[Jj^^*** 

to  a  commissioner.     It  is  now,  therefore,  tod  late  to  raise  \^0^\^'^^^ 

these   objections.     The  cases    of  Jenkins  v.    Hiles^{d)  BeveHey 
ffartwett  v.   TownsendJib')  and  Perkins  v.  Saunders  and    Lawion't 

,         .           -                        ...  heirs,  &c. 

Wade^J^c)  are  authorities,  showing,  that  many  objections, 


not  made  in  the  Court  below,  should  be  considered  as  Jj]^  Fw.jr. 
ivdivedj  and  not  permitted  in  the  Court  above.  W  ,^^^^^'^ 

The  reference  of  a  titie  to  a  commissioner,  for  examina-  lu. 
tion,  should  be  made^not  of  course,  but  on  the  motion,  of  W 
the  purchaser  :(rf)  and  where  the  title  is  clear^  no  refer-  [*P^.^^f^^\ 
ence  is  necessary.fe)    It  is  enough,  too,  if  this  be  the  case  Jr.  sss. 
prima  facie  ;  for  the  seller  of  land  is  bound  to  do  no  more  v.  Ifdrdmaih 
than  to  show  a  title  prima  facie  good :  when  that  is  done,  an/*!^oie  ▼. 
the  onus  probandi  lies  on  the  purchaser  to  show  it  bad.  i^^*  *^ 
Nor  shall  the  purchaser  be  allowed  to  object  to  the  title, 
on  the  ground  of  mere  probabilities.  (/)    In  the  case  of  (/)  Sugden^ 
Lyle  V.  Itonaldf(ff)  Chancellor  Wythe  decided,  on  a  bill  (^)  j^ot  r^- 
exhibited  by  a  vendor  against  a  purchaser,  that  the  objec-  ^^^    ' 
tion,  that  a  riglit  of  dower  had  not  been  relinquished,  was 
not  sufficient  to  render  the  title  so  defective  as  to  prevent 
a  decree  for  specific  performance  possible;  and  dormant 
efaims   are  inadmissible.      Mr.   Williams  should   have 
proved  the  resurrection  of  these  dead  women,  and  that 
their  rights  and  claims  are  actually  subsisting. 

As  to  the  objection  to  the  consideration  of  the  deed 
from  Tonnff  to  Wigginton^  on  the  ground  that  the  adopt- 
ed son  was  not  a  blood  relation ;  had  it  been  made  in  the 
Court  below,  we  might  have  proved  that,  in  fact^  he  was 
a  near  relation*  The  case  of  Eppes  v.  Randolph^K)  shows  (A)  s  giAU 
that  evidence  may  be  adduced  in  suppolt  of  the  conside*  ^^^ 
ration.  It  is  questionable,  also,  whether  a  party  could 
object  the  want  of  consideration  to  invalidate  his  own 
dMd. 

It  doea  not  appear  that  the  survey  was  ex  parte. 
The  inq>licmlion  from  die  <mswer  is  quite  the  reverse. 
Beverley  declares  himself  satisfied  with  the  survey ;  for, 
ht  says,  that  he  drew  the  deed  for  L€m>sorCs  signature, 
Mcordiag  to  she  lines  bud  down  in  it*  But,  even  if  it 
T^L.^!.  Tt 
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OpTOBBUy   were  ex  parte,  it  was  supported  by  the  deposition  of.  the 

t^j^^,^,^-^   surveyor,  and,  if  not  conclusive  agaipst  Bcferlty^  was 

Beverley     legal  evidence,  (considered  as  part  of  that  deposition,) 

LawBoiVs     to  j^vail  as  far  as  it  could  properly  avail*     Johnson  v» 

■. .    ,   II  -'    Brown^  3  Ca//,  259.,  is  an  apposite  . case  on  this  point* 

Beverley^  if  dissatisfied  with  the  survey,  (which  w^  i 

mere  private  one,  by  consent  of  parties,  when  no  suit^mi^ 

pending,)  should  have  moved  the  cGmrt  for  an  order  dF 

survey* 

An  account  of  the  personal  property,  delivered  by 
Laxvson,  together  with  the  lands,  was  not  asked  for  by  the 
defendant.  He  took  possession  of  all  the  cows,  of  all  the 
horses,  of  all  the  hogs,  &c.  ^c.  An  account  is  not  a  mat- 
ter of  rig^ht^  except  in  the  case  of  an  executor  or  adminis- 
trator. There  should  be  proof  that  an  account  is  neca^ 
sary*  A  schedule  should  have  been  shown  |rf  what  B^, 
verley  actually  received ;  and  this  should  have  been  ex- 
hibited on  his  part. 

The  Attorney  General^  on  the  same  side*  The  answer, 
^s  to  the  articles  alleged  by  Btverley  to  have  been  not 
delivered,  is  not  evidence.  Was  it  ever  supposed,  where 
^  man  admits  a  general  compliance  with  a  contract,  with 
certain  exceptions,  that  he  is  not  bound  tQ  pro9e  the  ex^ 
ceptions  ?  Beverley^  here,  has  adduced  no  evidence,  al- 
though the  subject  was  easily  susceptible  of  proHof. 

He^has  equally  failed  in  establishing  bis  objectioii9^'i|j||^ 
Ae  title.     This  is  a  bill  brought  tq  subject  lands,  in  fia^ 
session  of  a  purchaser,  to  be  sold  for  payment  of  te 
purchase  money,    Tbe  purchaser  objects  to  the  ti^  i 
he  is  therefore  bound  to  prove  his    objections. 
Beverley  shows  no  evidence  of  any  real  grie^racei^j 
proof  of  disturbance  of  title,  of  any  claim  set  mf '' 
him.     He  has  always  been  in  possession.     The  'dil 
ties  raised  are  merely  speculative  ;  drawn  from  hiHj 
up  old  musty  records.     Lawson  (it  is  true)  filed  \ 
papers :    but  he  was  not  bound  to  do  so :  he  might  ] 
withheld  themi  for  ttve  onus  proband  lay  on^m^ltf 
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l^lbhe.     A  deed  having  been  made  him,  with   general  October, 

warranty,  Lawson  had  a  right  to  call  upon  him  to  show  \^^v-^/ 
come  substantial  defect,  some  real  objection.                      *   Beverley 

The  Court  of  Chancery,  after  lapse  of  time,  will  pre-  Lawson** 

,  .        .      n  i.       .  ,         ^  ,.  .,  heirs,   &c. 

8ume  every  thing  m  favour  of  a  title.    Outstanding  titles,  


541. 


being  mere  possibilities,  or  remote  contingencies,  are  not 
to  be  regarded.<(J)  ^^el^^s^ 

If  the  objections  taken  by  Mr.  Williams^  in  this  Court,  •^th.  19.;  and 
had  been  suggested  in  the  Court  below,  they  might  have  PhiUpt,  icfc 
been  repelled  by  evidence :  and,  as  to  those  made  in  the 
answer,  not  one  of  them  is  supported  by  the  facts  in  the 
cause.  There  is  no  proof  that  James  Routes  heirs  set 
up  any  claini  to  the  land.  Nug-ent^s  dispute  with  Law 
son  was  in  the  year  1787,  long  before  the  contract  with 
Beverley.  It  was  referred  to  arbiti*ators,  and  they  award- 
ed in  favour  of  Nugent:  but  it  does  not  appear  that  th^ 
contract  between  Beverley  and  Lawson  interfered  with 
the  line  between  Lawson  and  Nugent^  established  by 
that  award*  There  is  no  proof  of  TurberviWs  claim.. 
The  transaction  l^ith  James  Routt  was  only  an  exchange 
for  the  benefit  of  Lawson^  long  before  his  bargain  with 
Beierley.    The  deed  from  Margaret  Reynolds  was  signed 

(by  mistake)    **  Catharine  X   Reynolds^"*    because   sh^ 

mark 

could  not  write,  and  the  person  who  wrote  for  her  made 
the  mistake.  The  deposition  of  William  Gibson  (p.  26  of 
the  record)  clears  this  up  completely.  That  of  Thomas 
Spillmanj  (the  surveyor,)  proves  the  uninterrupted  posses- 
sion of  James  Slaughter  (whom  he  always  understood 
to  be  the  son  of  Robert  Slaughter^  the  original  patentee, 
ty  patent  bearing  date  the  3d  of  October ^  1734)  ever 
since  before  the  year  1769.  The  title  of  Lawson^  under 
the  deed  from  James  Slaughter^  must  therefore  be  good : 
'lor  the  claim  of  John  Matthews  viould  be  barred  by 
length  of  time. 

I  have  now  gone  through  all  the  objections  made  in 
the  answer*  In  all  these  he  has  failed,  except  his  claim 
of  a  credit  for  50U,  which  appear^  in  the  contract  ij9cff. 
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OcTOBSBv   and  never  wdd  ccntroverted.     He  should  now  be  coo&aed 

K.^^sT'^^   to  those  objections ;  for  we  had  no  noiice  of  ^my  adier; 

Beveriej     Q^^  circumstance  will  strike  the  Court  in  tbehr  rewe^ 

V, 

l^w&on*t  -mttiX :  Lawson^  and  those  und^r  whom  he  claims,  have, 
— -^ — U  m  every  instance^  been  in  possession  between  thirty,' for» 
ty,  and  fifty  years. 

The  bill  charges  that  the  survey  was  made  with  Bevtf 
.  ley^a  consent  and  approbation.  The  answer  does  not  deny 
.  this,  but  admits  iu  Mr.  Beverky  himself  proposed  SpUl^ 
man  as  the  person  to  make  the  survey^  After  this,  he 
ought  not  to  be  permitted  to  entrap,  ensnare,  and  cotm^ 
mit  injustice  against  the  plaintiffs,  by  goii^  into  the 
Oiancery  office,  and  endorsing  on  the  paper  an  cbjecvtotit 
ef  which  t^e  plaintiffs  knew  nothing  till  it  might  be  toa 
kte  to  have  another  survey  madt.  This  objection  wss 
plainly  an  after  thought. 

Laxvaon  directed  Sfillman  to  omit,  in  the  survey,  every 
piece  of  land  to  which  there  was  any  dispule.  llus 
showed  his  disposition  to  fairness* 

The  reference  of  a  title  to  a  commissioner  is  n«t  9 
matter  of  course  ^  but  a  motioii  to  that  e£Eect  shotild  be 
made,  and  a  ease  niade  out  r^u^iog  such  referdicer 
In  this  case,  the"  title  papers  being  before  the  €aurt^  thc^ 
Court  could  judge  upon  them  as  well  as  a  master  coukU 

As  to  the  bond  for  securing  the  title,  though  irregu- 
larly demanded  of  the  plaintiffs^  (since,  in  faety  there  wa% 
Bo  reason  for  apprehendmg  any  defeet  in  Uie  title,)  they 
gave  it ;  and  they  (who  alone  had  a  right  to  complait^ 
having  submiued  to  the  order,  it*  cannot  now  be  dia* 
turbed. 

WilR&mM^  in  reply.  It  was  not  n^cesauy  to  wAt  «r 
motion  in  the  Co^rt  below  for  a  reference  of  the  tide  vo 
a  master^  It  is  true  that  in  Omtrod  v.  Hardman^  5  Feeetf^ 
jr«  723;,  where  it  was  clearly  shown  that  the  vendor  (wlio 
sued  for  specific  performance)  could  not  nciake  a  title  for  . 
along  time,  and  that  a  sub  ia  Chancery  to  obtain  it  ww 
)ieces9aryt  the  €ouri  dismissed  the  bifl  without  sock  re-' 
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ftrmce ;  but,  ia  that  cafte,(a)  eo^u  were  rcfiised,  *^  on  the  Oot^bba, 
grouad  tfmt  It  ia  veiy  much  the  covunon  course  of  the 
Court  to  consider  that  there  must  be  a  reference  to  the 
master.^      la  Ji^ae  v«  CaOand,{h)   the  Chancellor^  aot 
upon  a  motion^  but  upoa  the  heatingy  said  that  all  he 
could  do  at  present  was  to  send  that  case  to  a  master,  ia)   Omerod 
He  afterwards  diouissed  the  bill^  because  the  exchequer  s  Fm^»  ju 
Iiad  decided  against  such  a  title  as  the  plaintiff  proposed  {h)lM.i%%.> 
to  make,  although  he  differed  in  opinion  from  that 
Court;  saying,  he  would  not  make  the  purchaser  take  a 
'latrsuit. 

In  Cooper  v.  Denne^  1  fV««y,  jr.  565<9(c)  it  was  decided,  re)  A  C  4 
that  ^^the  decreeing  specific  performance  of  an* agree*  «eMO;      ^ 
ment  for  a  purchase  is  in  the  discretion  of  the  Court; 
^lerefore  a  purchaser,  will  not  be  eompelled  to  take  a 
doubtful  title.'' 

It  is  laid  down  in  SugJen^  155.,  that»  in  all  caaes  whei«( 
jg,  bill  is  filed  by  a  vendor  fiar  a  specific  perforn^aace,  the 
defendant,  the  purchaser^  may^  if  he  please,  have  a  re* 
ference  as  to  the  title :  and  even  ^<  though  an  abstract  \M 
in  the  hands  of  the  party  who  says  he  cannot  object  to  il^ 
yet  he  may  insist  upon  a  re£erence  i{d)  because,  by  the  C<0  Sufdtn, 
production  of  papers,  which  can  be  enforced,  aad  by  the 
asuminations  and  inquiriee  which  can  be  made^  by  vir* 
tue  of  the  decree,  the  tkk  may  be  examined  in  a  man- 
aer  it  never  could  npon  a  nKre  abstract.*''  It  is  aot  there 
^ated  that  the  dcfendaiit  must  mo9o  a  reficFence.  It  is 
enougli^hat  he  objects  to  the  title ;  and  if  there  be  a  cloud 
apon  it^  that  doud  must  be  cleared  up^  or  the  Court  will 
not  decree  a  specific  performance.  According  to  the 
case  of  yenlms  v.  HiUB^{e)  the  purchaser  is  entitled  to  a  (^)  «  Vef^^ 
rcferrace,  unltoo  k  appear  iOstinctlf/  that  he  waived  k;  ^^'  *^^* 
aad  b«  ia  not  limited  to  rely  on  the  objections  taken  in 
hU  answer 

But  it  is.  said  that  the  purchaser  must  not  only  object^ 
but  must  prove  the  tide  bad.  Sudi,  indeed,  is  the  rule 
where  the  purchaser  brings  an  action  at  law  for  recovery 
of  hia  deposit  on  account  of  a  defect  ia  the  tide,  aad  for 
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OcToBBit^  damages  for  loss  of  his  bargain,  (a)      But  the  cktt  ii 

\;^^^^^  otherwise  where  the  vendor  brings  his  bill  for  specifit 

Bfeyeriey    performance.      He  is  asking  equity,  and  therefore  must 

]Law«on't    do  equity,  by  making  a  clear  and  indisputable  title,  be* 

fore  the  Court  will  ^ve  him  a  decree. 


^ysv^den,  The  authorities  cited(*)  show  that  the  Court  of  Chan- 
(6)  See  also  eery,  in  the  regular  course  of  proceeding,  should  dii-ect  a 
Heathcote,  inference  to  a  master,  unless  it  be  expressly  waived  by 
«Fe».j>.98.  ^j^^  purchaser;  or  the  title  be  clearly  bad;  in  which  case 
the  Court  will  dismiss  the  bill  without  a  reference. 

But  it  is  S2iid  that  nty  objections  should  have  been* 
foade  in  the  Court  below,  to  have  given  the  plaintiff  the 
opportunity  of  rebutting  them  by  proof.  The  plaintiff^ 
since  he  was  asking  the  aid  of  the  Court,  was  bound  to 
exhibit  his  title,  free  from  doubt.  The  otms  proband 
therefore  lay  on  him.  Such  an  argument  would  apply  iu 
all  cases  where  the  plaintiff's  proof  is  hisufficfent ;  he 
might  say,  that  if  the  objection  had  been  made  in  the 
Court  below,  he  could  have  supplied  the  defett.  Our 
objections  are  not  mere  probabilities,  but  it  is  very  pos* 
slUe,  and  probable,  that  our  title  may  be  disturbed  by 
some  of  the  women  who  have  rights  of  dower,  by  some 
creditor  of  Matthews^  whose  deed  was  not  duly  recorded^ 
or  by  the  heirs  of  J  ernes  Houtiy  whose  guardians  under- 
took to  n^ake  a  deed  for  diem  when  they  were  in/onto. 
It  should  have  been  proved,  on  the  other  side,  that  none 
of  these  dangers  exists  or  may  reascmably  be  ap^e- 
hended. 

The  next  argument  isi  that  the  surveys  do  not  appear 
to  have  been  made  expartt.  To  this,  I  answer,  that  no- 
lice  to  Beverky  should  have  been  proved  on  the  part  of 
the  plaintiffs.  He  made  this  objection  in  the  Court  be- 
/  k>w,  by  endorsing  it  on  the  plats  and  tertificates  of  ainr- 
vey.  In  Johnson  v.  Browfiy  3  Gar//,  259.,  no  exception 
to  the  survey  was  taken  in  the  Court  bdow  :  it  was  there* 
fore  read  In  the  Cotnt  of  Appeals  ;  but  here  die  formal 
objection  wew  made. 
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An  account,  too.  it  is  contended,  ought  not  now  to  be  Octovbb, 

1811. 

demanded,  because  it  was  not  asked  for  by  a  moUon  ap*  v^-v-^ 

Pfcaring,  on  the  face  of  the  record.     But,  according  to  the  Bcreriey 

Chancellor's  own  decisions,  a  motion  for  an  account  v^ould  Law«>n^a 
have  been  improper.(a)     The  true  rule  is,  that  the  ap* 


pellant  may  avail  himself  of  whatever  objections  appear     (f)  ^^P* 
on  the  face  of  the  record;  and  if  the  bill  and  proceed^  v-  -P«^Jj»»j^ 
ings  show  it  was  a  proper  case  for  an  account,  it  is  error  45i. 
that  the  Chancellor  failed  to  make  such  order« 

Mr.  Nicholas  says,  that  this  is  a  bill  brought  to  subject 
lands,  in  possession  of  a  purchaser,  to  be  sold  for  pay- 
ment of  the  purchase  money.  But  such  is  not  the  case* 
The  bill  is  for  a  specific  performance*  Is  the  Court 
competent  then  to  decree  a  sale  of  the  land  ?  Where  is 
the  instance  of  a  Court  of  equity  decreeing  a  sale^  on  a 
bill  like  t|ie  present  ? 

It  seems  to  me,  that  the  plaintiffs  cannot  be  entitled  to  a 
decree  for  a  sale,  butfor  specific  performance  only.   First. 
Because  the  agreement  was,  not  that  the  purchase  money 
Bbould  be  a  lien  on  the  land,  but  that  bond  and  security 
for  payment  should  be  given.    Secondly.  Because,  if 
ihis  mode  of  proceeding  be  sanctioned,  the  plaintiff  will 
be  bmefited  by  not  having  been  able  to  perform  his  agree- 
ment at  the  time  appointed.     He  shows  himself,  that 
part  of  his  title  was  not  complete  umil  Juncy  1803,  and 
another  part  in  1805  ;  even  if  now  complete.     The  bill 
was  filed  in  May^  1803,  and  admits  that,  in  1801,  Beperletf 
offered  his  bonds,  duly  executed,  but  the  pfaintiJT  was  not 
rtady  to  perfort^  his  pari  of  the  agreement.    The  suit  was 
UMtituted  immediately  after  the  first  annual  instalment 
became  due.^     The  question  between  the  parties  was  as 
to  the  sufficiency  of  the  tMe^     Yet  the  Chancellor^  al- 
though he  admitted,  there  was  such  a  cloud  over  the  title 
as  required  security  to   guaranty  it,  has  decreed  a  sale 
pf ,  the  land,  in  thirty  days,  for  the  whole  amount  in  tezr 
dy  i^oney.     Surely,  if  this  Court  s^all  be  of  opij^ion, 
that  ^  4ecree  for  a  salq  could  be  made^  at  least  si^  months 
should  have  been  given. 
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OeTpBBK*  The  deeds  from  JLawton  and  wife,  bearisg  date  &e 
23d  of  F^ruary,  1803,  were  sever  ddirered  to  Bever^ 
Utfi  but  filed  in  the  clerk^a^office,  for  die  first  tinve,  hjr 
die  commissioners  who  made  the  sale* 

Thw^datff  Ifovember  26th,  1812^  the  president  deKveit' 
ed  the  following  opinion  of  thn  Coart : 

^^  The  Court  is  of  opimon,  that  Gtmn  Lawson^  by  oo-^ 
venant,  was  bound  to  aAake  a  side  to  the  appellant,  fo** 
nil  the  lands  specified  in  his  contract,  bearing  date  the 
26th  of  AuguHy  1001 ;  and  that  it  was  not  competent  fbr 
him  to  throw  off  any  portions  Aereof,  (as  bth^  in  itts^ 
fuU,)  because,  out  of  the  residue^  he  could  make  up 
the  quantity  af  fifteen  hundred  acres;  the  appeSmt  bemg 
entided,  by  the  agreement,  to  the  rteiduef  if  conspreliend'i 
ed  within  the  boundaries  ehovm  him,  (and  which  Laweom 
then  claimed  to  hxA6^  and  to  compensation  therefor,  in 
case  of  eviction*  By  this  it  is  not  intended,  that  Xon;* 
eon  was  bound  to  convey  the  lands  which  he  had  here* 
tofore  agreed'  to  gi9e  in  eocchangt  to  JRoutt  /  although  die 
legal  tide  may  have  remained  in  hiss,  and  the  tide  not 
acquired  for  the  land  got  in  exchange,  the  Ulster  being 
the  land  which  he  contracted  to  convey ;  nor  was  he 
bound  to  convey  lands  which  had  heretofore  been  es« 
tablished,  by  arbitration  or  compromise,  not  to  bdong  t^ 
him,  if  any  such  there  be ;  aMvHigh  his  tide  pi^en  majr 
comprehend  the  same,  unkee^  encA  kmde  were  held  xnrnl 
claimed  by  Aim  at  the  time  of  tic.eahy  and  ehswn  ae  pesrt 
Hf  the  land  eold.^ 

^^  This  Court  is  also  of  opinioui  duit  if  Lamemfs  tide, 
in  all  other  respecto,  had  been  coa[4)lete9  he  was  to  bboee 
in  not  making  a  conveyance,  according  to  ooatract)  cm, 
the  first  day  of  December^  1801,  when  the  appellant 


^  Note.  il(evcri;02l^  iubis  aD«wtr»  tttt^  tk*^  Mbr*  lit  made  the  fOBjtrmiU 
he  <'  examined  the  lines  and  boundariet  of  the  laadi^  aeeompanied  hj  tvo 
penons  i^o  were  in  the  Employment  of  L4W90H9  in  order  to  have  the  t^im» 
actaratelif  oh^km  him.",  3iu  ithat  Unee  mre-tihem  him  are  mt  eet  firtt 

in  the  enrwcr. 
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ready  to  give  bond  and  security  ;  a  knowledge  of  the  Ootobsv, 

number  of  acres  being  unnecessary  to  a  completion  of  v^i%^-^ 
tbc  title,  and  only  necessary  at  a  future  day,  in  order  to     Bevwiey- 
ascertain  whether  any,  and  what,*  deduction  should  be     Lnwton'a 
made  from  the  purchase  money. 


Whether  the  title  was  then  complete  in  Lawson^  or 
whether  he,  or  those  claiming  under  hini)  ev4:r  have  been 
aUe  to  make  an  indefeasible  convejrance  of  the  lands 
sold,,  or  such  a  title  thereto,  as,  agreeably  to  the  princi- 
ples of  equity,  would  authorize  a  resort  to  that  Court  for 
a  specific  performance,' or  other  relief,  on  giving  bond  to 
guard  against  remote  and  improbable  contingencies,  this 
Court  cannot  undertake  to  decide  ;  4he  title  being  under 
sucha  doud  as  to  have  made  a  reference  and  report  ne- 
cessary, in  order  to  a  correct  judgment  thereon;  andy 
particularly,  as  the  party  came^here  for  relief. 

"  The  Court  is  further  of  opinion,  that,  as  the  appel* 
lam  was  ready,  on  the  first  day  of  December,  1801,  to 
give  bond  and^security,  when  it  appears  thikt  Lawson 
CQBsidered  himself  not  ready  to  convey ;  and,  more  es# 
pecially,  if  he  was  unprepared  to  make  a  title,  even  at  the 
institution  of  this  suit^  (as  is  suggested,)  it  was  too  ri- 
gorous to  decree  an  absolute  sale  of  the  land  on  short 
notice ;  the  appellant  having  been  kept  out  of  his  title, 
and,  consequently,  deprived  of  the  power  to  make  sale  of 
the  property,  so  as  to  meet  the  growing  instalments  ; 
that  such  decree  would  still  ba  more  oppressive,  if  it  is 
true,  (as  is  suggested,)  that  parts  of  the  land  actually 
sold,  were  thrown  out  of  the  survey,  and  the  title  only 
offered  for  the  residue;  should  it,  therefore,  hereafter 
appear,  on  a  reference  of  the  title  papers,  and  survey,  to 
be  made  as  herein  after  directed,  that  this  contract  can, 
according  to  the  principles  of  equity,  be  enforced  on 
both  sides ;  yet,  from  the  facts,  as  now  disclosed,  the 
^  Court  is  of  opinion,  that  the  decree  ought  to  be  for  a 
specific,  performance ;  (the  party  having  only  stipulated 
for  a  pereonal  security  for  his  debt ;)  and  only  in  the 
event  that  such  bond  and  security  is  not  ^iven  within  a 
Vol,  at  Uu  • 
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Court,  and  approved  of  by  the  judge,  and  after  the  ap- 
pellees shall  have  performed  such  other  acts  as  the  Court 
may  enjoin  upon  them,  to  hold  the  land  bound  for  the 
purchase  money,  and  to  direct  a  sale  thereof^  after  allow- 
ing such  reasonable  time,  as  is  customary  in  cases  <d 
mortgages,  to  redeem  the  same  by  the  pa}rment  of  the 
debt  and  interest. 

"  Therefore,  it  is  decreed  and  ordered,  that  the  ssud 
decree  be  reversed,  &c. ;  and  that  the  cause  be  remanded 
to  the  said  Court  of  Chancery,  with  directions  to  the 
Chancellor  to  order  a  survey  of  the  lands,' f^  be  made  by 
the  partiesy  in  the  presence  of  commissioners,  according 
(o  the  directions  of  each  party ;  and  also  in  such  way  as 
the  commissioners  may  direct ;  in  order  to  ascertain^  as 
well  the  quantity  of  the  land  sold,  as  whether  any  paYb 
9r  parts  thereof,  and  what  parts  have  been  thrown  i>ff^ 
^he  surveyor,  Spilimariy  in  making  the  survey  in  the  p^* 
ceedings  mentioned  i  and  that  they  report  all  matlers 
specially.  Also,  that  the  title  to  the  lands  in  controvert 
sy  be  referred  to  some  proper  commissioner^  who  is  to 
examine  and  make  report  thereon  to  the  Court ;  and  al- 
though the  Court  would  not  have  remanded  the  cause  for 
that  purpose  alone,  yet,  as  commissioners  are  aj^iated 
for  the  above  purposes,  the  appellant  is  to  have  libertjf'tQ 
show,  and  prove  to  them,  if  he  can,  what  parts  of  iW 
personal  property  si ipulated  for,  have  not  been  ililiin  jvA 
imder  the .  contract,  and  the  value  thereof;  which  AfiT 
l^rc  to  state  ^nd  report,  ip  order  to  a  final  decree. -^ 
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Green  aminst  Garrett.  jvvi;.  el^ 

^  1812. 

IN  Im  action  olF  debt  on  a  piKson  bounds  bond,  in  be-  ^  >  debtor, 

.  ^  oeing  iuri-eii« 

half  of  Akxander  Garrett j  assignee  of  Joseph  BlackweU^  dercd  to  the 

Sheriff  of  Fauquier  county,  against  Moses  Oreen^  surety  tpecUl     bail, 

for  William  Blaciwell,  the  following  facts  were  disclosed  ^^  a^'JS 

by  a  special  verdict  ,•  viz.  that  the  plaintiff,  on  the  29th  ^cSio"" 

oif  April,  1800,  brought  suit,  in  the  county  Court  of  Fau-  S'^^uoSSX 

(juier,  against  William  Blackwell,  on  a  bond  for  one  thou-  jaii»  or  within 

sand  dollars;   that   on  the  29th   of   November y  1800.  boandi,  on  « 

Thotnast  Chiltoth  Elias  Edmonds,  jun.,  and  Turner  More*  that  parpoM, 

head,  became  special  bail  for  the  defendant  in  the  said  [t^ty    dajt 

•uit  5  diat  judgment  was  rendered  for  the  plaintiff  the  J^"^^  ^^ 

Sfrth  of  March,  1801  ;  x\M  sl  fieri  facias  issued  Septem^  render,  if  tho 
^  ^  -  creditor,    bii 

ber  1st,  1801,  which  was  returned  October  26th,  nulla  attomoy,    or 

,  •  1  «      agent,  do  D0<^ 

bona;  that  no  other  execution  was  ever  issued  upon  the  Within  that 
said  judgment ;  that,  on  the  said  26th  day  of  October,  hinTm  ezcX 
1801,  the  special  bail  in  the  said  suit  did  deliver  up  the  ^"^  ^*  •^ 
body  of  the  said  William  Blackwell  to  the  Sheriff  of  the 
salid  county  of  Fauquier ^  in  discharge-  of  their  recogni- 
sance ;  that  the  said  William  Blackwell  was  thereupon 
committed  to  the  jail  of  Fauquier  county,  where  he  re- 
mained in  close  confinement  until  the  30th  day  of  Qho* 
ber,  1801,  when  he  was  admitted  to  the  rules  of  the  pri- 
son of  said  county,  upon  the  execution  of  the    bond 
thereon  this  action  was  founded  ^  that,  at  a  Court  held 
for  Fauquier,  on  the  26th  day  of  April,  1802,  the  said 
Court  made  an  order  in  the  words  following,  to  wit ;  ^^  In 
the  case  of  Garrett  against  Blackwell,  who  was  delivered 
up  by  his  special  bail,  and  the  plaintiff  failing  to  charge 
liim  in  execution,  and  more  than  twenty  days  having 
elapsed  since  his  confinepient,  and  the  plaintiff  refusing 
to  pay  prison  fees,  it  is  the  opinion  of  the  Court  that  the 
Jailer  would  be  justifiable  in  discharging  the  defendant 
irom  prisdb,  which  he  is  accordingly  dtrecitd  to  do  *^ 
that)  in  pursuance  of  this  order  of  Court/ the  said  She^ 
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October,  riff  of  Fauquier^  on  the  2nh  day  of  April^  18O0>  in 
writing,  reciting  the*  surrender  and  commitment,  as  above 
stated,  and  that  the  plaintiff  had  failed  to  pay  the  prison 
fees  of  the.  said  Biackwell^  or  to  charge  him  in  custody ^ 
and  also  reciting  the  ord^r  of  Court  above  set  forth,  (M 
release  and  discharge  from  his  jail  and  custody,  the  body 
,  of  the  said  Williatn  Bhckwell^  who,  in  consequenct  qftte 
said  discharge^  didy  on  the  28th  day  of  April,  1802,  gti 
without  the  said  prison  rules ^  in  which,  until  then,  he  bad 
constantly  remained ;  that  the  jail  fees  were  regulsO'ly 
paid  by  the  plaintiff,  after  the  said  Blackwell  was  surreti«' 
dered  In  custody,  until  he  removed  his  family  within  the 
bounds,  and  kept  house,  when  the  payment  wasivlltscon* 
UDued  ;  that  on  the  27ch  day  oi  October^  1801,  after  tfie 
return  day  of  the  said  jff^ri  facias,  notice  was  verbally 
given  by  the  plaintiff  to  the  sheriff,  who  had  not  made 
return  of  the  said  execution,  to  consider  the  writ  of  fieri 
facias  in  his  hands,  as  charging  him  in  execution, 'to* 
which  the  sheriff  assented;  that  the  attorney  for  the 
plaintiff  in  the  said  action  in  Fauquier  county  Courti 
had  verbal  notice,  on  the  27th  day  oF  October^  1801,  that 
the  said  Blackwell  was  in  custody  of  the  Sheriff  of  Fau* 
quier  county,  under  the  aforesaid  surrender  by  his  bdlV 
and  that  the  said  plaintiff  did  not,  during  the  imprfaKm* 
ment  of  the  said  Blaciwell,  to  wit,  from  the  2&th'day  of 
Octotery  1801,  to  the  28th  day  of  Aprils  1802,  in  any 
way  charge  the  said  Blackwell  in  execution,  except  by  &e*  • 
verbal  instruction  of  the  plaintiff  to  the  sheriff  as  aboVt 
set  forth. 

Upon  this  special  verdict,  the  district  Court  renddt%d 
judgment  for  the  plaintiff,  from  which  the  defendant a{H 
pealed. 

Williams^  for  the  appellant*  Id  Meredith* s  admintstf^^"' 
(«)  1  MunfJ^^  V.  Dwoaly{a)  all  the  judges  were  of  opinion,  that  It' 
^^  man  in  the  prison  bounds  is  a  true  prisoner,  as  compieo^ 

ly  as  if  confined  in  the  jaiL    He  cannot  be  c^mpellici  Si>        .. 
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ivmain  in  the  bounds^  juay  more  than  in  the  jai^  after  Ae    Octobrb, 
ishertff  has  told  him  be  is  discharged; 

But  in  this  case  the  appellant  never  was  a  legal  prison- 
er ;  for  a  verbal  charge  in  execution  is  not  good  ;  it  must 
be  in  writing.    The  sherifiTs  assenting  to  the  illegal  act  " 
of  the  creditor,  in  charging  him  verballyt  could  not  give 
it  effect  so  as  to  bind  the  debtor.     If  we  look  to  the  com- 
mon law,  there  is  not  a  dictum  but  shows  the  chai^ 
must  be  in  writings  or  entered  of  record.{a)     Such  is  the  (**^„  ^*^*'VL 
rule  upon  reason ,  as  well  as  authority  ;  since,  if  a  verbal  J^od.  583.  s. 
direction  to  the. sheriff  was  sufficient,  it  would  put  the  27^   and  16 
defendant  at  the  mercy  of  the  sheriff  and  creditor,  and  ^n^itmany. 
deprive  him  of  the  benefit  of  the  insolvent  law.     Our  ^5T«26.^ 
act  of  1764,  ch.,6.  sect.  6.,(*)  speaks,  indeed,  of  a  ^'W*  Pr. 
**  charge  in  execution,"  in  general  terms,  without  saying  (*)*^Edit.  o? 
whether  it  shall  be  in  writing,  or  not ;  but  it  must  be       *  ^' 
construed   as  intending  that  mode  of  charge  which  is 
known  to  the  law ;  where  not  explicit,  every  statute  must 
be  so  construed  as  will  render  it  most  conformable  ta 
the  rules  of  the  common  law.    The  act  of  1 792,  concern* 
ii^g'dis^ict  Courts,(c)  expressly  provides,  that  the  charge-  (O   Hevis^d 
shall  be  "  in  writing  ;^^  and  the  county  Court  law(^  re-  p,  79! net.  su 
quires  the  practice  of  the  county  Courts  to  conform  to  92.  tect.  69.^ 
that  of  the  district  Courts. 

It  follows,  therefore,  that  Blaciwell^  in  contemplation 
of  law,  never  was  in  execution ;  and  therefore  his  sure- 
ty for  keeping  the  bounds. was  never  responsible. 

But  even  if  in  this  I  am  mistaken,  the  order  of  the 
county  Court  was  a  sufficient  discharge ;  being  by  a 
Court  of  competent  jurisdiction* 

Wirt y  for  the  appellee.  The  first  question  is,  whether 
the  charge  in  execution  must  be  in  writing  ?  For  whose 
benefit  is  the  writing  required  ?  For  whose  benefit  was* 
it,  according  to  the  common  law,  that  the  committitur 
was  to  be  in  writing  ?  In  the  cases  cited  by  Mr.  Wil' 
liams^  the  question  uniformly  was,  whether  the  marshal 
waa  liable  or  not ;  an4  the  decisions  were  fpunded  on  a 
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matter  of  recordy  to'  give  the  marshal  noHce^  There  it 
not  a  word  in  our  Acts  of  Assemblf  ri^^uiring  the  charge 
to  be  by  matter  of  record ;  and  where  a  written  charge 
is  required,  it  is  intended  for  the  shcriff^a^itttxxon  ooljry 
to  give  him  information  of  the  fact  that  the  .defendant  t9 
in  execution.  The  common  law  rule  has  no  applioi* 
tion  to  a  case  like  this  ;  of  a  bond  for  keeping  the  pri* 
,  son  bounds  ;  there  being  no  such  institution  at  comndott 
law.  The  act  of  1764  cannot  then  be  understood  as  re- 
ferrhig  to  the  common  law  mode  of  proceeding.  The 
district  Court  law  of  1792^  requiring  the  charge  to  be  m 
writing,  must  have  been  intended  to  make  a  new  provi- 
sion on  the  subject,  in  relation  to  die  district  €otirts^ 
but  there  is  no  such  clause  in  the  eounty  Conrt  laww 
Hie  section  requiring  the  county  Court  praetice^to  ooin 
form  to  diat  of  the  district  Courts,  cannot  apply  to  pr^-^ 
ceedittgs  in  pais^  such  as  thisi  of  a  surrender  out  «f 
Court. 

The  act  which  eon^tns  the  words  ^*  in  toritit^,^  do6>' 
ftot  require  the  sheriff  to  give  a  copy  of  the  wsiiang  to 
the  surety  in  the  prison  bounds  bond.  Being  intended 
for  the  sheriffs  benefit  only^  the  sheriff  has  a  right  aa 
waive  it,  and  accept  a  charge^  though  net  in  writins* . 
Where  the  reason  of  ^  law  does  not  apply^  the  \m  s^ 
self  ceases. 

Whetlier  the  charge  was  in  writing  or  not,  the  goq^ 
tion  Qf  the  debtor^  or  his  surety,  is  not  affei^^ted.  ^S!km 
only  question  in  which  they  are  interested  is,  wbetlM^ 
liie  discharge  was  lawful  cdr  pou  In  Mcft^k^-s  admimmf 
tfatrix  V.  JDuvaUiPhUip  Duval  was  notguilQf  .of«njr  iban* 
mordi  act  in  tnisting  %o^  the  sheriff's  dis€hai;ge^  ^aa  «Bfe* 
thorizing  his  departure  from. the  bounds |.  the  ^nlp^ 
inquiry  made  by  diis  Court  wa^,  whether  the  disclnqif 
WAS  lawful*  So  here,  BlaciweiPs  supposing  that  he  waf^ 
lawfully  diachitfged,  or  the  innocence  of  hia  intrnTi<y% 
makes  no  difference. 
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The  county  Court  had  no  right  to  discharge  the  pri-   Octobee,  ^ 


sonen  He  was  not  in  custody  of  the  Court.  Their 
power  over  the  case  had  ceased.  The  sheriff  alone  was  ^*^''* 
responsible;  and  over  him  the  Court  had  no  control.  ^*"^^ 
Suppose  the  sheriff  had  taken  the  defendant  by  ca^  sfi.^ 
^ould  the  Court  have  discharged  him  i  The  sheriff  it 
bound  to  look  to  the  regularity  of  the  proceedings.  If 
he  execute  a  man  condemnedi  irregularly^  to  death,  hi^ 
may  be  indicted  foi^  murder. 

Wickkam^  in  reply.  In  all  cases  whatever,  there  must 
be  a  xvriting,  to  authori^ce  the  enforcing  a  judgment 
against  lands,  goodls,  or  body.  In  the  case  of  special  hail, 
there  must  be  a  bail-piece  to  authorize  the  bail  to  take 
the  principal.  The  writing  is  intended  for  the  protea« 
tton  of  1Che  debtor.  |f  he  be  in  actual  custody,,  and  there 
-be  no  writii^g,  he  may  sue  the  sheriff  in  trespass.  ^  Tho 
debtor  cannot  have  the  benefit  of  the  insolvent  act,  im-  - 
less  there  be  a  writing*  The  sheriff  may  be  ruled  to 
produce  it.  The  defendant  is  entitled  to  a  writ  of  habeas 
corpus^  if  there  be  no  written  warrant  justifying  his  de* 
tentioa.  The  act  of  1764  doea  not  say  the  charge  may 
be  viitii^tU  writing.  |t  uses  the  technical  terms,  **  charge 
in  custody^  which  must  be  understood  as  a  charge,  ac- 
cording to  the  course  of  the  common  law. 

Putting  the  common  law  out  of  view,  the  old  general 
Ci>urt,  and  district  Court  laws,  require  a  tprtting.  The 
county  Court  law  si^ya,  ^*  the  procee(Sng9  of  the  said 
Courts,  in  common  law  cases,  shall,  as  nearly  as  may  be, 
€M>aferaato  the  practice  in  the  district  Courts.''  That  worc^ 
^  frocee£nga^^  is  a  large  expression^  and  covers  not  only 
proceedings  in  Court,  but  of  the  officers  of  the  Court 
diider  its  authcmty.  The  district  C^rt  quashes  a  forth* 
cott^g  bond,  if  improperiy  taken,  though  it  be  a  pro* 
cecdtsg  in  pais  ;  dnd  wB)  not  the  couiity  Courts  follow 
tfie  Stole  practice  i 
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whether  the  discharge  was  so  ?  The  debtor^s  considering 
himself  in  custody ^  does  not  make  him  so,  acoordin^  to 
law.  The  condition  of  the  bond  must  be  understood  as 
referring  to  a  case  existin^t  and  corresponding  witb  Ibe 
recital.  I^  must  truly  recite  the  state  of  things  at  the 
date  of  the  bond.  If  no  such  case  existed,  the  bond  i^. 
void.  In  the  case  of  a  surrender  i^y  bail,  the  sheriflTs 
authority  to  hold  the  debtor  in  custody,  is  for  twentjr 
days  only,  if  the  creditor  do  not  charge  him  inexeca* 
tion« 

The  county  Court  had  jurisdiction  over  the  subject* 
It  was  one  of  their  own  judgments,  and  an  act  id-.^bAt 
own  officer.  The  Court  is  not  functus  officio^  upon  gtv- 
log  judgment ;  execution  is  the  life  of  the  law.  How 
often  has  this  Court  acted  upon  cases  of  orders  quashing 
forthcoming  bonds  ? 

Whether  the  Court  acted  right  or  not^  the  sheriff  wm 
bound  to  obey*    The  judgment  of  a  Court  of  compeMrt^ 
jiirisdietion,  though  irregular  and  illegal,  can  be  codrrec^' 
od  only  by  appeal,  writ  of  error,  or  supersedeoMm    It$ 
officers  are  bound  by  such  judgment,  though  errooeomi* 
The  sheriff  might  have  been  attached  for  contempt»  s£* 
he  had  disobeyed  the  order  of  the  Court,  which,  I  q>tt».-^ 
tend,  had  full  power  to  direct  and  control  the  acts  of  iteJB 
officers.  .* 

J^ondatfy  March  1st,  1813,  the  president  prononimpA 
the  opinion  of  the  Court ;  ^'  that  the  judgment  was  tiufe 
neous  in  this,  that  William  Blackwell^  in  the  proceodifltps 
mentioned,  after  having  been  delivered  to  the  sheriflV  by 
his  special  bail,  was  not  by  the  creditor,  his  attornqr^  <ir- 
agent,  charged  in  execution,  in  writings  as  the  Uiw  ftt* 
quires.'* 

Judgment  reversed,  and  entered,  that  tbe  appel^i^   * 
take  nothing,  &c. 
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.    Geddy  and  Knox  against  Butler  and  wife.       jvviv'^rlh, ' 

,  .         1812. 

THIS  was  an  appeal  from  a  judgment  of  ^^^  ^JSstrict.^^^^^^^^'*^* 
Court  of  Petershurgh^  upon  a  special  verdict  in  eject*.  cinpo>^««^ 

Ills  executors 
ment*  ta    sell     and 

The  jury  found,  that  Robert  Newwm  was,  in  the  year/ ^^?eti  *e*I 
17r5,  lawftilly  and  ri^tfully  seised  in  fee  simple,  and,  ^^^'^^^^^f 
possessed  of  the  premises  in  the  declaration  mentioned;  f^gr^^JJ^'^jon- 
and  that,  being  so  thereof  seised  and  possessed,  he -de-  »truction  of 
parted  this  life  on  th6  first  day  of  yamtary^  1 776,  after  the  power  of 
having  duly  made  and  published  his  last  will  and  testa»>  u^  convey,  \% 
2nent  in  writing,  which,  with  the  prdbat  thereof,  they  ^  by  fueTu- 
found  in  haec  verba  ;  that  the  premises  in  the  declaration  ^^^  y\\t^l. 
]te«ntioned;  are  a  part  of  the  piece  of  a  tot  of  land  in  \*  ^^  «<>*  *>3: 

\  the     act     of 

the  town  of  Petersburg^  described  in  the  first  claust  ol  i7w,  o.  6i. ; 
the  said  will,  i^hereby  the  testator  directed  that  his  ing  the  ooo- 
**  executors  /r^«j/i^r  mentioned^  do  make  sale  and  dis-  ^se^t^i  after 
pose  of  the  above-mentioned  premises,  for  the  beit  price^  ^^^  ^'^  ua?* 
<ilr  prices,  that  may  be  had  for  the  same ;?'  that  the  feme 
plaimiff  is  the  daugh|:er  and  only  child  of  the  said  tes<«  the  statute  of 
tator,  to  whom,  upon  his  death,  said  the  death  of  the  o.  4.,  a  eonl 
widow,  <wiuch  happened  immediately  afterwards,^  thfl^^J"*^^  ^JJ,^ 
said  premises  descended  lawfaily  in  possession^  and  who  "^Jj**"^"i|*' 
remained  possessed  thereof  until  the  3Qth  of  December^  (*>j  ^Woh  ttut 

^  executort 

\7*77*  therein   men- 

r«,  '    .         ,  f         t  .11  tionedareem- 

The  persdns  appointed  eatecutors  by  the  will  were,  powered   to 
JUtkard  Ta^r,  EdiMkird  Stable f^  Francis  Ruffing  and  X'd^*  where 
VJ^mas    Barrett^  of   whohi  the  two   last  mentioned /Jj^^^^'^JJ^; 
quaUfixsd  Deeefnber  16th,  1776,  ^  liberty  being  rcaenrcd  ^,^,  ^^^  "^ 
for  the  <$tfier  exeeutors  to  quirfify  whenever  they  ^^^^"^^^^^^ 

think  fit.' *  ^  '  tions  in  paiM, 

The  jury  further  found,  that  T/wmas  Barrett  departed  from  circum! 

stances,  with- 
■'  "         '  '  out  anj- renun- 

ciation of  records  But  a  special  Terdict,  hi  ejectment,  finding  that  the  exconlora  who  failed 
to  join  in  the  deed,  ••  never  did  take  upon  themselves  the  burthen  of  executing  the  will, 
Mill  never  did  relinquish  their  right  so  to  do,**  when  it  appears  that  they  were  living  at  the 
time  of  the  date  of  t4ic  deed,  is  so  defective,  iiiztti  venire jaciU9  de  novo  should  he  awarded. 
VqL  UL  X  X 
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>  •- 

OcTOBEK,   this  Kfe  in  iW?wi»fcr,  1 788  ;  Edward  Stabler^  sdme  rifttc 
y^,J^^   about  the  year  1785 ;-  Richard  Taylor^  some  time  in  the 
Ged.ijr  abd   year  1801  \  and  Francis  Ruffin^  in  the  year  1803 ;  that 
▼?         the  said   Thomas  Barrett  and  Francis  Rujin^  on  the 
*"wlfe.*°*    3l5t  day  of  December,  1777,  executed  a  deed  for  the 
'^       ''^"  premises  in  question,  to.  Roger  AttinsoUrhy  virtue  of 
which  deed,  the  said  Roger  entered,  and  was  thereof  pos- 
sessed according  to  law  ;  that  Richard  Taylor  and  Ed- 
ward  Stabler^  named  as  executors  in  said  will,  never  did 
take  upon  themselves  the  burthen  of  the  execution  thereof^ 
and  never  relinquished  iheir  right  so  to  do  /'*  that,  on  the 
27th  of  December^  1793,  the  said  Roger  Atkinspn  execu- 
I  ted  a  deed  to  the  said  Francis  Ruffin^  for  the  premises  m 
the  declaration  mentioned  ;  by  virtue  of  which  deed,  the 
said  Francis  entered^  and  was  thereof  possessed  accord-* 
ing  to  law;  that,  on  the  28th  of  i^orcA,  1794,  the  said 
Francis  Rujlu  executed  a  deed  for  the  sa^ie  premises 
to  Robert  Cocke ;    by   virtue  of  which    deed,  the  said 
Robert  entered,  and  was  thereof  possessed  according  t6 
'    law ;  that  the  said  Robert  Cocke^  now  deceased,  was,  at 
the  time  of  the  conveyance  last  mentioned,  the  husband 
of  the  said  feme  plaintiff;    and  that,  on  the  29ch  of 
Marcli,  1794,  the  said  Robert  Cbcier  and  Patsy ^  his  wife, 
(the  feme  plaintiff,)  executed  a  deed  for  the  same  pre- 
mises, to  John  Baird^  jun.  under  whom  the  defendants 
hold;  by  virtue  of  which  deed,  the  said  y^An  Bahrd^ 
jun.  entered,  and  was  thereof  possessed  according  to 
law. 

The  several  deeds  aforesaid,  were  founcted  in  hme 
verba  j  all  which  were  duly'  recorded  ;  but  it  was  not 
stated  whether  there  was  any  privy  examination  of,  and 
relinquishment  of  her  right  to  the  land  by,  tht  feme  plain- 
tiff, to  jfohn  Bairdy  jun.  The  deed  from  Barrett  and 
Rufjin  to  Atkinson  was  from  them  as  executors  of  Robert 
Newsum^  reciting,  that  he,  by  his  will,  had  appointed 
them  executors ;  (saying  nothing  about  Richard  Taylar 
and  Edward  Stabler  i)  and  had  directed  them  to  scU  and  • 
convey  the  land  in  question  f  that  they  had  duly  <jiiali- 
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fied,  &c.  and,  pursuant  to,  and  under  the  authority  to   OeroBER, 

« them  bequeathed  by  said  last  will  and  testament,  had  ^^^v-^ 

bargain<^d  and  sold  the  said  land  to  the  said  Soger  At-   ^^^^^ 

iinsoTiy  in  consideration  of  the  sum  of  3S0i.  -Batxlr  and 

The  deed  from  Atkinson  to  Sujffin  conveyed  the  same  «Hb- 
land  to  the  latter,  **  as  surviving  executor  of  Robert  ' 
Newsum^  deceased^^  for  the  same  consideration  of  350/. ; 
and  the  deed  from  Ruffin  to  Cocke^  referring  to  the  pre- 
ceding conveyances,  stated,  that  doubts  had  arisen  rela- 
tive to  the  title  under  the  same ;  in  consequence  where- 
of, Atkinson^s  bond  for  the  purchase  money  had  been 
given  up  by  the  said  Ruffiny  and  the  land  had  been  re- 
conveyed  to  him  as  surviving  executor ;  and  that  the 
said  Rufiny  '*  for,  and  in  consideration  of  the  premises, 
and  of  the  sum  of  5s.  good  and  lawful  money,  by  the 
said  Code  to  him  in  hand  paid,  Sec.  had  bargained  and 
Bold,  &c.  the  same  land  to  the  said  Cocie,^  &c« 

The  purpose  for  which  the  land  was  directed  by  the 
testator  to  be  sold,  appeared,  by  the  i^ill  itself,  to  be  the 
payment  of  his  deits. 

The  district  Court  entered  judgment  for  the  plaintiffs ; 
whereupon  the  defendants  appealed* 

George  K.  Taylory  for  the  appellants,  contended, 
]•  That  ifithe  power  of  the  executor,  in  this  case^  to 
convey  the  land,  depended  upon  the  statute  21  Hem 
VIII*  ch.  4.,  which  was  in  force  in  this  country  at  the 
de0th  of  the  tetfa§9ry  still  the  executors  who  qualifed  • 
were  competent  to  make  the  conveyanoe.  3By  fair  con- 
fitruction,  those  only  are  executors  who  take  upon  them 
the  trust ;  not  he  who  is  named  as  executor.  It  is  said 
in  Co»  Litt.  112.  b»  113.  a«,  that  all  the  executors  must 
join  in  the  sale*  But  this  dictum  may  be  satisfied  by  all 
who  qualify.  Coke  admits,  that  where  one  diesy  the  sur* 
tivor  may  act  This  shows  that  Aey  take  ratione  officii. 
The  same  reason  applies  where  one  does  not  qualify* 
Har gravels  able  note  on  sect.  169.  folio  146.,  confirms 
the  doctrine  for  which  I  contend.    He  there  refers  to  a 
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October,    great  number  of  authorities  since  Lord  Cokeys  time,  wbo 

also  says»  that  where  the  devise  is  to  the  executors  nomh^ 

natim,^  the  survivors  cannot  sell ;  because,  otherwise  the 

words  cannot  be*  satisfied. ,  This  shows  a  distinction  be- 
lt 
tween  a  devise  to  executors  generalltf^  and  a  devise  to 

them   generally ;  but,  ii  the  present  case,  the  devise  is 

generally,  and  they  do  not  take  nominatim,  but  ratione 

officii 

In  Perkins^  p.  238.,  sect*  545*,  the  doctrine  is  laid 
down,  that  if  one  executor  refuse  to  intermeddle,  and 
the  other  only  qualify,  the  sale  made  by  him  is  good. 
This  is  an  authority  in  point*  The  book  was  published 
in  the  reign  of  Edw.  VI.,  shortly  after  the  statute  of 
wills,  and  is  quoted  by  Coke  himself. 

A  neglect  to  qualify,  for  a  long  time,  is  equivalent  to 
a  refusal.  The  statute  21  Hen*  VIII.  is  a  remedial 
statute,  which  should  be  construed  equitably:  and  its 
fair  and  equitable  exposition  is,  that  he  who  neglects  to 
qualify,  refuses  so  long  as  he  neglects.  Richardson^  on 
Wills,  p.  332.,  is  to  the  same  effect  5  that,  prima  facie^ 
neglect  amounts  to  refusal*  Where  the  executor  is  sum- 
moned to  qualify,  and  makes  default,  and  an  administra- 
tor qualifies,  all  the  books  agree  that  this  is  a  refusal  by 
the  executor.  The  same  reason  applies  to  long  neglect : 
a  refusal  may  be  by  acts  as  well  as  words.      ^ 

So  far  upon  the  general  question.  As  to  the  words 
of  this  particular  will :  Lord  Coxe  says,  it  is  his  advice^ 
that  the  testator  direct  the  sale  to  be  made*  by  those  who 
qualify ;  in  this  will  such  a  direction  is  evidently  im* 
plied  ;  for  the  testator  *^  devises  to  those  of  his  execu- 
tors who  should  undertake  the  management  of  his 
estate,  the  sum  of  fifty  pounds,  current  money,  each,  as 
compensation  for  their  care  and  trouble  in  the  settlement 
thereof  j"  from  whiqh,  it  is  plain,  that  he  contemplated 
the  refusal  of  some,  and  therefore  intended  that  the 
powers  given,  by  his  will,  should  be  e^e^uted  by  those 
who  should  qualify* 
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But,  2.  The  conveyance  in  question  is  good  under  October, 

the  act  of  ir85,  c.  61.,  sect.  42. ; (a)  the  date  of  the  v^^-v-^ 

deed  from-  Rujin^  the  surviving  executor,  to  Cpcke^  being  ^^y  ««>* 

qfiet  that  act  took  effect;  notwithstanding  the  death  of         ▼. 

\  ,    r         .  Bcrtler  and 

<^c  testator  was  bejore  ttm  wife. 


(«)    Revitcd 
Hay^  contta,  insisted,  1st.  That  the  sale  ana  convey-  €ode,  toI  i. 

auce,  l^y  Rufin  and  Barrett^  in  1777,  to  Roger  Atkihsotiy  Ss« 

did  not  pass  the  legal  title  ;  that  the  words  of  this  will 

being,  *'  I  desire  that  my  executors,  hereafter  mention^ 

edy  do  make  sale,"  he. ;  the  power  given  was  to  the  exe-  * 

cutors  nomtnatim^  and  not  ratione  officii ;  and  that  the 

rule  laid  down  by  Co&e  is  not  contravened  by  modem 

authorities.* 

3.  The  vohmtary  conveyance,  in  1793,  by  Rujin  to 

Cocke y  was  not  an  execution  of  the  authority  given  by 

the  will,  but  a  fraud  on  the  face  of  the  deed. 

Wednesday y   March   17di,    1813,   the   president  pro- 
nounced the  following  Opinion  of  this  Court. 

**  The  Court  considering  that,  under  the  statute  of  the 

^tst  of  Hen*  VIII.,  c.  4.,  by  which  the  will  in  question 

^  is  to  be  governed,  a  conveyance  by  part  of  the  execu* 

tors  named  in  the  will  is  justified,  where  the  others  re^ 

Juse  to  take  upon  themselves  the  charge  or  administi'a- 

tion  thereof ;  and  such  refusal^  not  being  found  in  this 

case ;  (and  which  may  be  found  either  from  declarations 

to  that  effect  in  pais,  or  presumed,  as  in  other  cases  ;) 

but  the  jury  having  only  found,  that  Richard  Taylor  and      / 

JSdward  Stabkr  never  did  relinquish  their  right  to  take 

upon  themselves  the  burthen  of  the  execution  of  the 

mill  of  Robert  Newsum^  in  the  proceedings  mentioned  ; 

(by  which  term,  relinquishment^  the  jury,  probably,  meant 

a   renunciation  of  record^  which  is  not  necessary  to  jus- 

tiiy  a  deed  made  by  the  executors  who  acted;)  the  Court 

is  of  opinion,  that  the  special  verdict,  in  this  case,  is  too 

•  Note.    See  1  Povcll  on  Ikvifeh  from  p.  893.  to  p.  31 1. 
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OcTOBBK,  defective,  in  this  particular,  in  relation,  as  well  to  the 
deed,  from  Francis  Ruffin  and  Thomas  Barrett  to  Roger 
Atkinson^  of  the  31st  of  December^  1777,  as  to  that  made 
by  Francis  Rufin  to  Robert  Cocke^  of  th^  28th  of  Marchf 
1794,  to  justify  the  Court  below  in  rendering  the  judg* 
ment."    Therefore, 

Judgment  reversed,  and  venire  facias  de  novo  award- 
ed. 


^^jj«^  Broadfoot  against  Dyer. 

An  agree-  ON  the  trial  of  an  issue,  on  the  plea  of  non  detinety  ia 
«eai,i]r  vhieh  an  action  brought  by  William  Dyer  against  Charles  Broad* 
rnxJL  innAr-^footy  for  several  slaves,  the  plaintiff  gave  in  evidence,  on 
toduT  eerti^a  ^^  P*^»  **  agreement  under  seal,  dated  the  2d  of  jfune^  * 
jJjJJVjJ^  fu  ^^^^>  between  himself  and  one  yohn  Finney t  setting 
talotbeageoT  forth  that  the  said  ^ohn  Finney  did  bind  the  following 
yean,  upon  a  Acgroes  to  the  said  William  Dyery  to  wit,  I^edy  aged 
i»ereiy/<thftt  ^ght  years,  R^cca,  aged  five  years,  and  Pleasant^  aged  ^ 
ibtmin  a^v!  ^hree  years  ;  until  they  should  each,  and  severally,  arrive 
Butne^man'  *^  ^^  *8®  ^^  twenty-one  years  ;  upon  condition,  that 
ner^and  if  be  the  said  William  Dyer  should  treat  them  in  a  lawful  and 

aiHiU  dk,    or  ,  .^ 

remote  frmn  humane  manner ;  and  if  the  said  William  Dyer  shotii^ 
they  fhan  be  ^ie,  or  remove  from  the  county,  the  aforesaid  negroes 
?l^,^ru  ^l^o^W  be  treated  equally  well,  or  it  should  remain  opuon- 
£!!r1  ^^5'.  *^  ^^^^  ^^^  **^^  Finneyy  whether  the  aforesaid  negroes 
vhetber  they  should  Continue  any  longer  in  the  said  service."  The 
ahalt    remain     ,..-(.,  j       i  .  ^    • 

any  longer  in  plamtm  also  proved,  that  possession  of  the  negroes  m 

Y«ee»"  it  not  ^he  said  agreement  mentioned,  accompanied,  on  his  psirt, 
2on«d?n?dSr,  ^®  execution  thereof;  and  that  while  they  remained  in 
^**ooiyft^'  his  possession,  which  they  did  from  the  date  of  the  said 
cMdi^"**  deed,  until  jfuney  1801,  he  treated  them  in  a  lawful  an^ 
humane  inanner* 
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The  defendant  thereupon  proved,  on  his  part,  by  Wif*  Octobb^^ 
Ham  Manriy  administrator  of  the  said  John  Finney^  that, 
an  the  year  1797^  when  the  said  deed  bears  date,  the  said 
John  Finney  was  very  much  involved  in  debt ;  that  he 
died  in  the  following  year  ;  and  that  he,  the  said  Manny 
has  not,  and  never  has  had,  in  his  hands,  assets  sufficient 
to  pay  all  thejsaid  John  Finney^a  creditors  ;  and  that  the 
defendant  was  one  of  his  creditors  who  levied  his  exe- 
cution on  the  said  negroes. 

Whereupon  the  plaintiff,  by  his  counsel,  moved  the 
Court  to  instruct  the  jury,  that,  if  they  should  be  of 
opiniqp,  from  the  said  deed,  that  the  raising  of  the 
slaves,  in  the  said  agreement  mentioned,  by  the  plaintiff, 
until  they  should  arrive,  respectively,  to  the  age  of  twen* 
ty-one  years,*  was  the  real  bona  Jidt  consideration  which 
in<fuced  the  said  John  Finney  to  convey,  to  the  said 
plaintiff,  the  services  of  the  said  negroes  until  they 
should  so  attain  to  the  age  of  twenty-one  years,  respec-  ^ 
lively,  such  a  consideration  is,  in  law,  to  be  deemed  m 
vahiable  consideration.  And  the  Court  did  so  instruct 
the  jury  >  to  which  opinion  of  the  Court  the  defmdant 
excepted* 

The  jury  found  a  general  verdict  for  the  plaintiff; 
whereupon,  the  defendant  moved  the  Court  for  a  new 
trial^'-on  the  ground,  ^hat  the  agreement  between  the 
plaintiff  and  John  Finney  was  insufficient,  in  law,  to 
protect  the  slaves  therein  mentioned  against  the  claims 
of  the  said  Finney^s  creditors,  of  whom  the  defendant 
was  one ;  which  motion  the  Court  overruled  ;  **  the 
question,  as  to  the  adequacy  of  the  consideration,  having 
been  inquired  of  by  the  jury  :^  and  the  defendant  again 
excepted. 

Judgment  being  entered  for  die  plaintiff,  the  defendant 
appealed  to  this  Court. 

Tuesday^  January  12th,  1813,  Judge  Hoane  pro- 
mouoced  the  opinion  of  the  Court,  that  the  deed  in  the 
biO  of   exceptions  contained,  having  been  made  by  a 
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Oe«'o««9»-  peraoA  ioilebted  at  >  the  twe,;  being  grounded  ok^   ^ 
v^igrvw    valunble  conaifJeration,  moving  to  the  grantor  for,  and 
Fr««ia^»l(^  on  aeeouB>t  of,  the  elayea  thereby  tranjsferred^  and  haying; 
Cooke'spe*.  inu)Oj»ed  no  conditions  even  in  favoijr  o(   the   slaves 
-r— — \ — •-    theitiselv^s^  oiher  than  such  as  are  imposed  by  the  .prin- 
ciples of  la^  fl^d  hunoanicyy  upo^  every  jijist  and  humane^ 
master,  atKl. a*  fight  {istving  been  moreover  reserved. to 
ttv^  graptor,  UQd^r  circuotutanct^s,  to  resume  the  posses* 
siyo  p(  the  said  slavesi  .prior  ^o  the  expiration  of  the 
te/rm  for  wjjiich  they  are  <;oaveye^,  in  and  by  the  tems  of 
th^  diecfd  aforesaid,  ou^t  to  be  consideredi  in.  relation  to. 
the- appellant^ 'Oae  of  the  creditors  of  the  grantp^  as  a 
v§h«nt&Ky  deed ;  ihatp  therefore,  the  instruction  given  ^y 
t]b^  dtstciot  Cp&rt  in  the  .first  bill  of  exceptions  c^OQtained, 
was  improper,  and  that  the  fi^id  judgpaeot  is  erroneous* 
'Judgment  reversed;  verdict  set  aside  ;  and  cause  ne* 
mapded  |br  a  neir  trial,  on  which  no  s.uctLinstruction,  is 
ta  -be  given^ 


5^2t    Freefend  &nd  Kennao>  administrators  of  Peter, 
against  Cockers  representatives. 

rtr^dSns  UPON  an  appeal  from  a  decree  of  the  Superior  Couit« 
tt  charge  »n-  of  Chancery,  for  the  i?fc/zmon^/ district,  affirming  a  decree 

other  by  vir-  ''  ^  P  7       -    ,    ' 

tue  of  an  ao-  ol  the  county  Court  of  Princ^-^Geors^e. 

eoont  rtnder-       'mL  ti  '    *        ■    %     ^*  '     "  '     ^V.  ^-^ 

ed,  he  must  Ahe  aippeUeeSj  representatives ,  of  yai^es  Cocke,  de- 
take  that  ac-  ;  -^  .  r  .'  ,  - 
count  altogc-  ^  »  .  .  ^, 
ther,  and  not  garble  or  alter  it,  unless  he  can  surcharge  or  falsifj  the  same,  aiiher  hj'iliow- ' 
ing  erwirs  in  caletlHitkiii,  or  proving; -li-ota  othtr  tOBtiraoii>,  ill»t  it  h  ifiQi>r«90>.«|<«tibr 
amount  charged  ,oi  (lebite«i,  o*-  slated  upou^principlet  not  coDlbrmable  to  the  agreeiu^t  or 
understanding  of  the  parties  at  the  time;                                                           -  .*    ,  !  :•*      «^ 

«.  In  snch  cnse,  the  Court  of  equity  may  direct  the  hoott  of  the  partr  rehdtjAnjf'^i^*** 
©ount  to  be  proiluoed,  ttaett  wb^^r  sijelt  ao6ou»t  \%  drywb  up  ijoufwraaWy  wUh  t^fJ^pokk 
Ol-  altered  by  an  idler  thouglit  ;  in  ihe  fornnjr  of  which  events  a  pre8un\plion'\roftWArSS 
that  lueh  was  tlie  original  undergMttfliMs  and  retemJM  of  tke,p»rtie%4<«iless  {^voot.waK  «M 
hioited  to  the  contmry  i  and  iu  the  latter,  such  presumption  would  be  done  away. ' 
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ceased,  were  plaintiffs  in  the  suit ;  the  object  of  whith,    OeroBKBt 
origioally,  was  to  recover  of  the  administrators  of  fVal'^    v^>^v^«^^ 
ter  Peter,  the  sum  of  140/.  16*.  3rf.,  with  interest  there-  ^^^^-^St^, 
on,  from  the  secbnd  day  o(  Jarluary,  1001,  in  conse-    Cooke'tre- 
i;|uence  of  the  award  and  deteniimation  of  certain  arbi-         ,,  »     ■ 
trators,  made  aitd  rendetbd  after  the  said  PeterU  de^th* 
in  pursuance  of  an  at*bitration  bond  executed  in  his  Hfe* 
time  ;  the  plaintiffs  alleging  that  such  award  was  mifd« 
up  by  die  consent  of  yarned  Freehnd  and  Robert  Kennan, 
his  administrators.    This  consent  they  dented  by  thebr 
answer,  and  also  demurred  to  the  bill,  on  the  glround^ 
that  the  powers  conferred  on  the  arbitrators  ceased  and 
determine  at  the  death  of  fVdIter  Peter,  and  that  the 
proper  remedy  of  the  plaintiiBy  if  th*  award  was  vaiid| 
was  in  a  Court  of  common  law. 

The  plaintiffs  then  filed  aA  amended  Ikill,  in  which  thrjr 
prayed  a  deci*ee  for  such  balance  of  ao:ount,  as  might 
appear  due^  on  a  fair  and  final  settlement  of  all  matteta 
between  the  estate  of  the  said  James  Caciei  and  the  dc* 
fendanu'  intestate. 

In  answer  to  the  amended  bill,  the  defendants  admitted 
there  had  beeii  various  traHsaetyms  between  the  said 
yames  Code  and  Walter  Peter,  on  their  parmerthip  ac^ 
county  (as  iHembera  of  a  company  called  the  Hoo^Pm 
Company,)  and  individually  ;  biit  relied  on  a  settlemeoft 
*of  all  thoiie  accounts  made  between  Walter  P^tdr,  in  hia 
lifetime,  and  Joebua  Po^threes,  one  of  the  exccutors^  of 
ihe  said  James  Cocke,  and  himself,  a  partner  of  thb 
HooiTs  concern,  as  would  appear  from  a  paper,  (annexed 
to  the  answer,)  signed  by  the  said  Joshua  Poythress,  and 
bearing  date  October  I3di,  1783 ;  according  to  which,  the 
balance  dien  due  to  the  said  PeUr,  from  the  s^id  CoekeU 
MUte,  was  4^066  poundft  of  tobaccs^  with  mterest  there- 
in, from  Ae  19th  of  December,  irsi  j  tirWch  tobacco 
iMilancey  they  eittended  in  money,  at  36s.  per  cwt.,  Octa^ 
her  13tb,  iy«3.  They  allowed,  however,  certain  credits, 
ibr^  subsequent  payments,  so  at  to  reduce  that  halanije  to 
Vol..  in«  Yf 
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0GfYO9B]t,   m^  14^«,  on  which  sum  th^y  cbarged  iatetestfrom  ilf^ 
kJ^^.^    1792.  ^ 

Freeimdi&d.      jj^  dcporftioM  w«fc  taken  on  eilfaer  side*    .     -. 
Gock6'«tie^       The  county  Court  teferved  the  accounts^  between  tbt 
■'  "•      •     parties,  to  a  commissioner,  who  made  ^  report,  showiiig 
a  balante  due  from- Waker  Peter  to  Jamee^Coeke^  on*  the 
dOth  of  Mayi  1  f 8I,> of-  91^ 8}^.^  m  paper *monefr^  wUdn 
tcrduced  by  the  scale  of  depredation,  witis  atiited  M.iaii. 
*     '1^.;  debiting,  also,    conformably  with  the  aecodat^et- 
'Kibi^ed  by  the   defendants,;   Waiter  Peter  with  a-^cash 
payment  bf, 12/.' 5^.,  ^ri/'12rti,  1785:;  wkkanotheff^ja 
the  same-yisar,  of  40^« ;  and  with  two  tobavcv  ps^oatt, 
yuiy  ^2dn  1791,  and  Jfey5«h,  1792,  amotipttn^  to  4,145 
'pounds,  rated,  partly^  nt  ISe.  and6dif  andpariiy^  14t» 
'*tmd^:fer  cwt^\  and  extended,  inmaney^  at  31/.  It;  5iL 
The  Coiiimissioner  iCcknoWkdgped,  that  the^  only  dooa- 
ment  exhibited  by  the  parties  for  bis  <goveniraeat,^was 
M  aceoUnt  furnished  by  Watter  Piter,  to  the  executors -of 
-yanie^'Cocie,  embracing,  not  only. the  tmtt8acttom^be• 
tween  them  as  inclividuals,  but  all  those  of  the. #td 
Cboiie  with  the  S^od^eCcmptmy:     Wkb  theiatter,'jttoe 
appeared,  from  that  sii^tement>  to/have  beensevend  ac« 
toviiHs  kept,  tod  left  open  until  the  Jtime  trf  makm^the 
same  $  the  balances  on  which^  as  well  as  aoiae^cask^iy- 
meats  entered  in  one  of.  them,  were  eidiended  ki,tobacc0 
at  various  prices,  and  then  carried  to  the  account  cunttV* 
the  balance  hi  which,  in  favour  of  Jamee.  Coeict^^t  fko 
extended  in  tobacco  ;  thereby  giving  a  balance  in  &3raur 
of  Walter   Peter   (including  some    iatorest)  of.  4^066 
pounds^  of  tobacco.    This  method  of  statti»g  the  a^i'^^^^^iffitf^ 
operated  so  much  to  the  injury  of  ^ameM  Cbcit,  as  to-be 
deemed,  by  the  commissioner,  inadmissible,  without  a 
sarisfeetory  reason  th^efer,  wWch  he  had  not  bera  aUe 
to  obuin  from  the  parties  ;  he  thought  it  more  e<{UiCable 
'    to  bring  all  the  transactions  between  the  said  Code  and 
the  Oeod^a  Company y  into  a  general  accoum^  mwl  at  the 
■  dose  of  those  irana.actioas-to  carry  the  balance  doe  thare* 
on,  to  his  debki  in  account  carrent  widi  Walter  P^un 
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«^,  at  the  time,  there  appeared  to  be  a  balance)  ia  the  9ai<l  OccroB^a, 
Peter*s  hands,  more  than  sufficient  to  cover  Cock^^  debt   ^^^p^.^^ 
'     to  the  Company;  a  method  adopted  by  the.asaidwft^^r  *''^*'^^'*^ 
in  the  account  eurrent,  of  date  the  lOch  o£  Si^pttmber^  Cake's  re* 

'  prepentatiTes. 

1778.  «  >— — ^ 

To  Ms  report  the  defefklants  exeepted^  ^'  1st.  Be- 
•cau^t  the  cinnmisaionec  himself  states,  that  the  oni^ 
document,  exhibited^  for- bis  govemmenti- was  WaU^ 
*P(f rarV  aceoimt,  exhibited  to  the  executors  of  the  said 
yames  Cocke  many  yt9xh  ago>  2aoji  yet  heundertakes  to: 
^change  and  new  model  that  aeooounti  many  year^  vfy.t;t  it 
was  rendered ;  against  every  rule  of  ^videnc^^  (from 
whichf  it  is  plain»  that  no  account,  if  rebed  upon  atall^ 
can  be  garbled^  but.  that  it  must  be  admitted  or  rejected 
ia  toto^  andagainatthe  conyictioo  of.  the  executors  them* 
aelves,  (more  conversant  with  their  t^stator'3. affairs  than 
the  commissioner  can  be,)  who  did  not  dispute,  the  ac^ 
count,  bat  did  actually,  in.part,  diach^rg^  k|  2dly*  Be- 
cause the  commissioner  enlirely  ^^aregards  y^aAva  /^« 
*tbre9s?»  iettfeflMnt  of  this  aeeount,  and  his,«cknowledg«« 
ment  thereof,  under  his  own  band,  although  such  aettle-* 
neiit  w«  obligatory  on  the  said  jpoffif^ressy  <aa  the 
repreaenuttive  of  the.aaid  CocAcy  and  on  every  represen- 
tative, of  him  ;  andt  3dlyv  Because  the  commissioner^' 
after  having  struck  a  fancied  balance  against  the  said 

V  Waiter  PeterU  estate,  gives  interest  upon  it ;  although 
r  such  bahmqe  is  one^  of  his  own  creation^  and  was  never 

V  adjusted  until  the  time  of  his  own  report." 

^.*  •  The  county  Court  overruled  the  exceptions,  and  con* 
^firmed  the  report  i  whifib  decree  was  affraied  by.  Chan- 
/cdlorTATioa.  ^ 

*>l't  'In  4a9  Conrt^  the  caoee.was  argu^  vBt  the  reporter's 
^abaence. 

v»-        ,   ... 

•li.  W^t/tW^ia^  JfiircA  ITth,  1813,  tbe  president  pro- 
vtnotiiined  the  Court's  a^nian  ;^^  that  the  decree  of  the 
,  ^SopieriqrvCouart.  of  Chancery  is^  enroneous  :  therefore, 
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06TdtxK»   the  same  ik  reveraed  with  coats  i  and  this  Court,  pra« 

v^^^xv^^k^/  ceeding,  &c.  is  of  opinion,  that  when  a  par^  clamiff  to 

Freeknd,  8co.  charge  another,  by  virtue  <rf  an  account  rendered^  h© 

CQoke'^  re.    must  tak^  that  account  altogether^  and  not  garUe  or  akes* 

pireftentatr  ea    ,  r  ,  •  r      •  •  t 

■  /  It,  unless  he,  can  surcharge  or  falsify  the  same,  ^taer  Iqr . 
shoving  errors  m  c^culation;  or  by  showing*  from<  other 
testiiiiony,  that  it  is  incorrect,^  to  the  ainount  charged^ 
or  credited;  or  by  i^owingi  in  the  present  case^  that 
there  was  no  agreement,  or  understanding,  diat  thc« 
balances  should  be  turned  into  tobacco,  •  and  dten  tlint. 
tobacco  turned  again  intQ  myoney ;  writhout  wbich*  al-^ 
though  it  makes  a  material  difference  in  the  resolt,  the 
recounts  rendered  must,  nevertheless,  be  taken  in  the 
manner  in  which  they  arc  staled,  where  ^uch  accounti^ 
a/on^,  are  relied  on  to  support  the  charge. 

^^  The  Court,  however,  is  of  opinion,  dtat,  as  di« 
county  Court  eould  have  directed  the  books  of  fitttTf 
^nd  of  the  HoocPs  £ompany^  to  have  been  laid  before  die 
,  commissioner,  in  order  to  see  whether  die  accounts, 
xphen  raisc(li  were  extended  in  tobaccoy  or  whether  thtA 
was  an  qfter  thought ;  (in  ikit  former  of  which  events,  a 
presumption  would  arise,  that  such  was  the  original  tm* 
derstanding  and  intention  of  the  parties,  unless  praojf. 
was  exhibited  to  the  contrary  \  and,  in  the  kiUir^  ^at 
presumption  would  be  done  away  i  and  die  qommisidotn- 
er's  report,  consequently,  be  justified,  or  not,  according, 
as  the  fact  should  turn  out ;)  but  if  nothing  should  a|K 
pear  to  show  that  the  accounts  were  express^  ei^tended^ 
in  tobacco,,  and  that  a  given  sum»  in  that  medians,  war 
due  on  the  19th  of  December^  1781 ;  yet,  as  it  appeara 
that  ifiore  tobacco  has  since  been  paid  than  the  amomA 
pf  that  debit,  with  interest,  (exclusive  of  121.  54.  paid 
in  monetfyy  the  appellees  ought  to  have  had  an  c^portu- 
nity  of  showing,  that  this  second  change  of  a  iobac^  7 
debt  into  money ^  was  not  a  mode  of  settlement- izfrrMf. 
on;  either  by  express  proof  to  the  coniniry ;  or  b^-. 
tr^ving  those  payments  by  a%r  tes^mony  than  ^  ap^ 
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ceimt  thereof  rendered ;  so  as  to  obkge  the  afpeltants  to    Ootobsb» 
pr$ve  smeh  agreement.  v.^^v'-^^ 

♦*  The  Court  k^  therefore,  of  opitiion,  that  the  accounts,  Hurwhorn© 
rendered  and  relied  on,  did  not  warrant  the  report  of'  Whiuiet. 
the  commissioner  in  this  cause  i  and  that  the  decree  of  ' 

the  said  county  Court  is  also  erroneous ;  which,  there- 
fol«,  is  hers^  reversed,  with  costd :  and  the  cause  is  re- 
nnuided  to  the  said  Coiirt  of  Chancery,  and  from  thence 
to  die  county  Courts  with  instmctlbns  to  dit-ect  an  in* 
qnrity  to  be  made,  and  an  account  to  be  taken,  agreeably 
tp-the  above  principles,  in  order  to  a  final  decree. 


Hartsfaorne  against  Whittles.  ^''wt 

1SI8. 

AN  action  for  covenant  broken,  was  instituted  in  tht     ft  penom 
borough  Court  of  Norfolk^  by  William  Hartshome^  jun.  \y  a  eharter- 
>ag^inst  Conway  ^^Fortesque  Whittles^  upon  a  charter-  JJlJ^^'k^J*^ 
party   of  affreightment.    The  declaration  set  forth  the  ^I^^  "to'^^th* 
instrument  in  question,  as  executed,  by  the  defendants,  ^^  ••  ^ 
to  the  plaintiff*,  wiAout  mentioning  that  either  party  luOf*  eadi 
acted  as  agents  for  other  persons.     Oyer  being  prayed  of  «n  aotion  fer 
die  charter-party,  it  appeared  to  have  been  signed  and  kent"*^idMt 
sealed  by    ««  Conway  &f  F.  Whittle,  agents  for  John  ^T  ^l^ 
Bell?*  and  by"  Wimam  Hartshorhe,  j\iu.  for  the  owners  JJJJJjJJ^»*«- 
of  brig  Two  Brothers /*  the  introductory  part  being  flierwerc ^ 
worded  in  like  manner ;  but  all  the  covenants,  by  both  introduotorr 
parties;  were  expressed  as  on  their  own  behalf;  and  for  5Tinient,*«nd 
their  due  performance,  they  bound  themselves,  each  to  |S,^^'^m^2I 
ftic  other,  in  the  penal  sum  of  five  thousand  dollars.'*  f  *^'»  ^^^ 
The  covenants  by  C.  fcP  F.*'Whittles,  were,  "/or  them- 
sehes,   their  factors,  and  assigns.**     They    demurred, 
generally,  to  the  declaration ;  but  their  demurrer  was 
overruled.   They  then  pleaded  ^  covenants  performed ;" 
and,  bsue  being  joined  thereupon,  a  verdict  was  found 
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October,  for  the  plaintiff,  and  judgment  entered  according^, 
ivhich  was  reversed  by  the  district  Court  of  Suffolk,  on 
the  ground  that  "  the  charter-party  clearly  proved  thq 
intention  of  the  contracting  parties  to  bind  themselves 
as  agents^  and  AOt  as  principals  ;  although  some  of  the 
expressions  are  strongly  characteristic  of  the  contrary*^ 
Whereupon,  the  plaintiff  appealed  to  this  Court. 

Thursday^  December  10th,  1812,  the  cause  was  argued 
by  ■  ■,  for  the  appellant :  no  counsel  appearing 

for  the  appellees. 

Saturday^  March  6th,  1813*  Judge  Roane  pronounced 
the  opinion  of  this  Court ;  that  the  judgment  of  the  dis- 
trict Court  be  reversed^  and  that  of  the  borough  Court 
affirmed. 


Mayo  against  Murchie. 

u  II  the      JOHN  MURCBIEy  surviving  trustee  of  the  taWn  of 
traet  of  Und,  Manchester^  filed  his  bill  in  the  Superior  Court  of  Chan- 

oo  a  navigable 
liver,  was  aa- 

Uioriced^  bj  Itw^  to  ettablttU  a  town  upon  it,  and  dispose  of  thB  lot«  by  way  of  lottery  i  and* 
ift  theaeheme  of  sach  lottery,  as  advertised,  adventurers  therein  were  assured  that  the  Iota 
diottld  be  laid  (yflT  in  a  town  "  convefuent  to  the  rivers  -with  pubUc  landinff9 1*'  pofl  tes|i- 
snony  is  admissible,  m  aid  of  the  inference  deducible  from  such  printed  proposals,  to  estab- 
ttsh  an  ,egmtahle  title  in  the  inhabiunts  of  the  town,  a$  tenant  $  in  commwn,  to  a  piece  tf 
ground,  between  tiie  river  and  the  lots  actually  laid  off  for  the  town. 

S.  Where  a  plaintiff  in  equity,  having  the  equitable  title  to  land,  sues  for  the  ^^a/ title,  the 
person  holding  such  /erf  a/ title  it  a  sameient  defendant ;  without  making  the  person,  of  wham 
%6  purchased,  a  party  to  the  aoit.* 

3.  Although  consent  of  parties  cannot  gvoe  a  Court  of  equity  Jurisdiction^  or  toppfar  ^he 
total  absence  of  other  neceatary  parties ;  yet  sueh  consent  may  dispense  with  the  strictneas 
of /artn,  and  enable  the  Court  to  decide  a  cause  in  relation  to  partiesi  who  are,,  iis  J%cr« 
^oogh  possibly,  irre^larly,  before  it. 

*i       ■'■'■'      • 

4.  Under  what  circumstances  a  single  surviving  trustee  of  a  town  is  competent  to  be  the 
plaintiff  in  a  bill  in  equity,  for  the  purpose  of  asserting  the  right  of  the  inhabitaiits  genenfly^ 
to  land  laid  off  and  annexed  to  such  town  aa  a  common. 

*  Kota.  The  doctrine  here  laid  down  is  nM  consistent  with  that  expressed  in  the  firti 
marginal  note  to  the  case  of  Hoover  v.  DonnaSy,  SM.  if  Jlf.^Jll.  B'lk%Btt:Ms'ar  ^  iMs- 
nalfy  U  Jon^,  8 •Wrm/. 387.,  >/.  «.;  mnd  ibid,  090,  S9U  ^ 


Digitized  by  VjOOQIC 


tn  the  96(/i  Year  of  the  CafnmonmteaUh* 


ssa 


Cdyi  for  the  Richmond  district,  agaipst   John  Mayo, 
Charles   Carter^  surviving^  trustee  of  William  Byrdy  and 
IViUiam  Nelson^  his  agent ;  stating,  *'  that,  in  the  year 
17 — ,  Colonel  William  Byrd  proposed  to  found  the  said 
town  of  Manchester^  by  way4)f  lottery  ;  and  agents  were 
appointed  by^him  and  his  trustees,  for  superintending  the 
laying  oiF  and  bounding  of   the  .  same  ;    that  the  said 
agents  proceeded  to  execute  the  business  thus  confided 
to  them ;  ax)d»  in  making  out  the  b<}iuidaries  of  ^he 
town,  they  expressly  declared  and  set  apart  the  slip  of 
land -which  lies  between  James  River  and  the  lots  of  the 
said  towny  near  what  is  now  called  Mayors  bridge^  as 
p^rt  of  the  said  towny  to  be, annexed  thereto^  and  held  by 
the  inhabitants  thereof,  as  a  common^  forever ;  and  the 
same  hath  been  so  held  and  enjoyed  by  the  inhabitants  of 
the  said  town  ever  since  ;  that,  although  this  piece   of 
ground  is  not  described,  as  a.  commob,  in  the  plan  of 
said  town,  yet  that  circumstance  is  not  material ;  because 
none  of  the  streets,  or  other  public  ground,  belonging  to 
the   said   town,  is  there  described;  and,  therefore,  it 
might  as  well  be  objected,  that  the  town  has  no  streets, 
as   that  it  has   not   the  common  aforesaid  ;  for  both 
equally  rest  upon  the  vfsrbal  declarations  of  the  agents, 
aad  the  tacit  consent  of  Colonel  Byrd  and  his  trustees  ; 
that  this  consent  was  manifested  by  various  acts>  and, 
particularly,  on  a  certain  occasion,  when  Colonel  Byrd^ 
through  mistake,  had  sold  a  piece  of  the  said  slip  of  land 
ta  James  Lyiei  for,  imn^diately  on  his  discovering  U, 
he  gave  up  the  sale,  and  made  the  said  Lyle  compensa* 
tion  for  it  in  an  adjoining  part  of  the  said  town  ;  tjiat 
the  said  slip  of  land  is  absolutely  necessary  to  the  said 
^>wn,  in  order  to  enable  the  inhabitants  thereof  to  ap- 
proach  the  river  with  facility  ;  and,  without  it,  the  com- 
xnunication  between  a  great  part  of  the  town  and  river^ 
will  be  entirely  cut  off ;  although,  in  the  printed  scheme 
of    the    lottery^    public    landings    were    PHohiseid 
THEM ;  that  all  these  facts  were  well  known  to   ---— 
Jiay^y  who,  never Adcss,  for  a  trifling  consideratioi)^ 


OcTOBasy 

18ll. 


Digitized  by  VjOOQIC 


36t  SuprmiBCmrt  of  Appteli. 

OftTOBEB^  (Miirohased  tlie  said  ByrtTa  right  to   tile  aalid  &fi^  r^ 
land,  and  obtained  a  deed  therefor  (akbeugb  the; 


was  then  in  the  possession  of  the  said  toWn)  from  Mm 
and  two  of  his  trustees)  withmit  ahy  warrardtfi  a  cir* 
*  cumscance  which,  of  itseUf  evinces  a  doubt  about- liM 
tide  ;  and  this  is  further  manifested  bf  die  &ihire  ef 
the  said  --i^—  ilfo^^,  to  assert  his  rig^t  thereto  dmisg 
his  lifetime  ;  but  Jehfi  Mayo^  his  son  and  deviate,  aBeg*' 
ing,  (since  the  death  of  the  said  -'— -  Ma^^)   that  H^ 
legal  estate  was  never  conveyed  to  the  said  town^'StiiA' 
that  it  passed  by  the  said  deed  to  the  said^     ' 
JUayOf  and  from  kirn  to  the  said  yoknMaya^  his  devisee^ 
had  commenced  an  action  of  ejectment  eg^inat  the  catH* 
fhnnara^  as  trustee  of  the  said  toivn^  in  the  SichmonJ 
district  Court,  and  threatened  to  turn  him  and  the  said 
inhabitants  out    of  possession ;    notwithstanding  their 
editable  title  aforesaid.'^    The  prayer  of  the  bill,  there- 
fore, wasj  that  yohn  Mayo  be  enjoined  fronr  ail  farther 
proceedings  in  his  s^id  suit ;  that  he,  and  the  said  Char&i 
Carter,  by  WiWiam  Nelson^  his  agent,  appointed  by  ths 
Bigh  Court  of  Chancery^  be  decreed  to  convey  the  said 
slip  of  land  to  the  complainant,  as  trustee  for  the  said 
town;  that  the  complainant,  and  the  inhabitants  of  thi' 
said  town^  be  quieted  in  the  possession  diereof  i  and  for 
general  relief. 

The  defendant,  John  MayOy  by  his  answer,  ^*  admitted 
that  the  late  Colonel  William  Byrd  did  institute  a  Ibtte- 
ry  ;  but,  for  the  particulars  thereof,  referred  to '  sudf* 
proof  as  the  complainant  should  produce  -^  avertln^^ 
*«  that  the  defendant  kneif)  nothing  of  the  agtnts^'  of  Ifte 
said  lottery y  having  declared  or  set  apa¥t  the  slip  of  fcmf, 
in  the  bill  mentioned,  to  be  annexed  id  the  sald'^fW^  * 
and  held  by  the  inhabitants  ^s  a  coftiifion;  ndt^ldMliftiNf 
believe  it  to  be  so;  and^  fiiriiong  the  ptobiif  te  dife'ctta^i? 
trary,  tie  appeals  to  the  inability  of 'the  cbitt^itn'^ifot'tfi' 
pi*oduce  any  H/ritten  or  pritaed  document,  >*rhicVVtf 
ever  m4de  public,  whereby  It  was  fo  Actapart^  ^t^i^' 
nicd,  <«that  the  said  irihafcftalits  ev^  tojbyfel'ifii^Trtftl 
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slip  of  land  by  virtue  of  an  assertion  iff  right  on  their  October, 

paatti  or  any  dereliction  of  right  on  the  part  of  John  v^^-v-^ 

Mayo,  (the  defendant's  fsther,  from  whom  he  ultimately      ^'^ 

derived  a  tide,)  or  of  the  defendant  himself  or  any  other.   Morohic 

person,  who  had  claimed  under  the  said  ^ohn  Mayo  :  "' 

Ibat  the  reasoning  of  die  complainant,  drawn  from  a  sup* 

posed  omission  to  describe  the  streets  and  public  ground 

in  die  plan  of  the  said  town,  need  not  (as  the  defendant 

believes)  be  ^iswered ;  but,  if  necessary,  the  defendant 

would  only  refer  to  the  plan  itself,  and  to  the  impossi- 

hiUty  of  laying  off  the  lots  without  laying  off  the  streets, 

8kc»  as  a  consequence ;  that  this  defendant  would  not 

yield  to  any  declarations  said  to  be  made  by  Colonel 

SyrJ^  or  his  trustees,  nOr  to  any  act,  which  they  may 

have  done,  in  derogation  of  the  deed  from  the  s2ddByrdt 

and  two  of  bis  trustees,  (^Peyton  Randolph  and  John 

Page^   m  the  year  ;L774  ^   that  the  defendant  cannot 

speak  of  smyact  of  Colonel  Byrd^  concerning  a  piece  of 

the  said  slip,  to  J  antes  Lyte  i  but  no  such  act  could  have 

varied.the  right  of  this  defendant ;  that,  as  to  the  neces'^ 

s%ty  of^tbe  said  *lip  to  the  said  town,  this  defendant  hold^ 

it  to.l]|||bnm4terial,  if  true ;  but  the  complainant  himself 

seems  to  admit,  that  the  inconvenience  to  the  inhabitants 

is  only  on  the  ground  of  the  degree  of  facility  with  which 

the  river  is  approached ;  that  the  landings  may  be  ap» 

proached  without  the  use  of  the  said  slip  of  land  ;  that 

the  said  John  Mayo^  when  he  obtained  his  deed  aforesaid^ 

did  not  know^  thinks  or  believej  (as  far  as  this  defendant 

believes^  thai  the  said  slip  -of  land  was  in  the  possession 

of  the  said  town  i  that  the  compensation,  expressed  in 

the  said  deed,  was  a  fair  one,  in  point  of  amount,  and 

from  the  nature  of  the  bargain ;  that  the  said  deed  was 

coofprmable  to  deeds,  of  that  kind,  in  general ;  and  no 

disadvamageous  inference  ought  to  be  made  from  the 

wapt  of  f|  warranty ;  because  the  trustees  were   not  in 

thfi  ,hak4t  of  making  a  warranty ;  and  Colonel  Byrd^  it 

is  ,t|di(eved,  made  one  to  the  trustees,  in  the  original 

^Qioveyance  from  him  to  the  said  tnutees;  that  this  de-^ 
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his  titk  to  the  said  land;  but,  on  the  contrary ,  it  is  noto- 
rious that  he  did  frequently  assert  his  title  thereto  ;  that* 
in  coosequenee  of  the  hill  and  suit  of  the  complainant, 
this  defendant  had  suspended  the  prosecution  of  hie 
cjectmeot,  and  had  obtained  a  decree  of  this  Cour( 
against  the  said  trustees  ;  to  which,  and  the  proceedings 
therein,  this  defendant  refers,  in  order  that  the  whole  of 
this  controversy  may  be  finally  heard  in  this  Court  *^ 

To  this  answer,  the  plaintiff  replied  generally  ;  and 
commissfons  to  take  depositions  were  issued* 

Daniel  Moore  deposed,  that,  at  the .  time  the  town  of 
Manchester  was  laid  off,  he  acted  as  one  of  the  chain 
carriers  ;  and  that  the  slip  of  ground  between  the  mill 
canal  and  the  river  was  run  round  with  the  chain,  and 
was  not  laid  off  into  lots,  but  left  as  a  common,  or  street, 
for  the  use  of  the  said  town. 

James  Lyle  deposed,  that,  in  the  beginning  of  the  year 
1 769^  he  applied  to  the  late  Colonel  William  Byrd  to  pur- 
chase from  him  half  an  acre  of  the  land  lying  below  the 
mill,  between  the  range  of  lots  and  the  ri^er^  whereon  to 
build  a  wheat  house  ;  promising  to  leave  a  street  ||itween 
the  land  meant  to  be  purchased,  and  the  range  of  lots  ; 
that  Colonel  Byrd  agreed  that  he  should  have  half  an 
acre  of  that  land  for  the  sum  of  twenty-five  pounds, 
which  he  paid  in  hand  to  the  said  Byrd^  who  promised  to 
make  him  a  deed  for  the  same  when  required;  thaet, 
shortly  afterwards.  Colonel  Archibald  Gary  waited  on  the 
deponent,  and  expressed  his  surprise  that  he  should 
purchase,  or  that  Colonel  Byrd  should  offer  to  sell  or 
dispose  of  any  of  the  land  between  the  river  and  the  mill 
canal,  and  said,  that  neithei:  Colonel  Byrd^  nor  his  trus* 
tees,  had  any  right  to  sell  or  dispose,  of  one  foot  of  that 
.  land  ;  adding,  that  Colonel  Byrd^  and  his  trustees,  had 
appointed  and  empowered  him,  with  otjhers,  (viz.  B^r^ 
jamin  Watk^ns  ^nd  James  PaUeso^  ^^  the  deponent 
believed,)  and  had  given  them  full  power  and  mvthori^ 
to   survey  and  lay  off  the  tpwn  x>f  Manchester^  JwHh 
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• 
streets,  and  such  other  conveniences  as  they  thought  right  Ootobee, 
and  proper ;   and  tha^  after  mature  deliberation,  the  v.^^/-^^ 
manaTgers  resolved  and  concluded,  that  the  whole  of  the       ^^y^ 
bind  lying  between  the  river  and  the  mill-race  and  canal,     Murebjt. 
from  the  fishing  place  to  the  upper  extremity^  except  Ae     ' 
ferry  lot,  and  the  three  lumber  and  wheat  houses,  belong* 
ing  to  James  Lyhy  Thomas  TueU^  and  Alexander  St^art^ 
with  egress  and  regress,  should  be  given  up  and  allotted 
for  a  common  to  the  town  of  JIfanchester  forever.    Soon 
after  this  conversation,  the  deponent  waited  on  Colonel 
Byrd^  and  infbrmed  him  thereof;  Colonel  Byrd  said^ 
^  he  thought  that  land  had  still  been  his  own^  and  at  his 
own  disposal^  but  it  was  true  that  he  and  his  trustees  had 
trusted   the   whole  management    to  Colonel    Gary,   and 
the  ^hersy  to  lay  off  the    town  of  Manchester y  with 
strew  and  conveniences^  as  they  thought  right  and pro^ 
per  ;  and  whatever  they  had  done  in  this  business,  must 
be  binding  on  him  ;^  and  added,  ^  his  sale  of  the  half 
acre  of  land,  being  part  of  the  common  left  to  the  town 
of  Manchester^  must  be  void  ;^  which  the  deponent  rea- 
dily agreed   to,   and   received   back  the   consideratioQ 
money  he  had  paid.     After  this,  there  seemed  to  re* 
main  no  doubt  of  the  ground  contemplated  being  a  com- 
mon to  the  said  town. 

The  deposition  of  David  Patteson,  formerly  a  mana-* 
gcr  of  Colonel  Byrd^s  estate,  at  the  FalPs  Plantation^ 
was  to  the  same  effect  with  that  of  James  Lylcy  in  rela* 
tion  to  the  transaction  between  Byrd  and  Lyle.  This 
witness  further  stated,  that,  in  December^  1769,  being  in 
Willlamsburghy  op  the  business  of  Colonel  Byrd^  his  em- 
ployer, he  understood  from  him,  that  Peterfield  Trent  * 
wished  to  buy  some  of  his  lots  ;  on  a  conversation  with 
Trenty  the  deponent  found  he  wanted  a  part  of  the  afore- 
said sKp  of  land  near  the  canal  bridge,  and  told  him 
fit  would  not  make  such  Sale,  well  knowing  the  trustees 
of  the  town  of  Manchester  would  object,  as  they  had 
done  m  the  case  of  Mr.  Lyle;  that,  after  some  time, 
TV#/i/  saiid  he  would  give  20/#  for  the  quantity  w|nt^d, 

Digitized  by  VjOOQIC 


264 


Supreme  Cmtrt  of  Af  peak. 


181 


and  if  Colooel  J9i/r^had^no  rights  tho  loss  wad  to.befliMi^; 
oa  which  terms,  it  appears,  the  birgain  v/cfs  made*.  Tim 
4eppuent  had  many  cpnVersatioos  with  Cqlontl'Byrd  dn 
the -subject  of  the  slip  of  land  aforesaid^  and  EesoUeds 
that,  in  ppe  of  them^  the  aaid  Byni  observedi  *^  it  uas 
jpery  hard'*  (or  strange)  ^'  that  they  tweeted  ts  hU  mk 
af  it ;"  or  words  to  that  ei&ct»  The  d^poneni  ahn^s 
;^:c^idered  the  said  land  between  the  canul  ami  river,  kid 
fiS,.  aa  a*CQmmon,  or  st^et^for  the  benefit  of.  the  lote  on 
•the  north  sid^  of  the  town  0f  Manehteter^  which  eKtends 
iriiorthwardly  to  nearly  the  mduth  of  the  cfmal ;  beiov 
whiph,  \faere  can  he  no  communication,  with  the  river, 
without  passing  throu^  that  slip  of  ground,  eaccept  by 
thcr  street  and  road  leading  to  the  bridge.  This^  witness 
also  stated,  that  BytuT^  trustees  were  in  {die  bdat  of 
jadding  .their  names  to  df  eds  signed  ^y  him  i  ^mnoiit 
making  further  inquiry.  . .  ^ 

Samuel  Weiseger  deposed,  that  he  removed  .from.  GoL 
Cary^Sj  to  Jt^qnch^ster,  in  the  fall  of  the  year  177S;  that 
the  ^lip  of  ground,  between  the  mill  canal  and  the  river, 
was  considered,  by  himself,  and  the  inhabiunu  of  the 
town  at  large,  as  a  common  belonging  to.  the  said  town, 
,  pnd  used  and  pccupied  by  the  inhabitants  as  such  ;  and 
the  same  has  ever  since  been  so  occupied. and  used  by 
the  said  inhabitants ;  and  he  never  heard  that.right  dis- 
puted, until  Mu  Mayo  conmienoed  his  suit  in  thedis* 
,  trict  Court  of  Richmond. 

I'he  deposition  of  Nathaniel  ^arles^  another  inhabi- 
tant of  Manchester^  was  to  a  similar  effect. 

Robert  Goode  deposed,  that  about  fojPty  years  ^fpM 
was  contemplated  by  the  late  William  Byxd^  ^n^  his.tn^- 
tees,  to  dispose  of  two  tracts  of  land,,  one  on  ]dl^4^9n|^ 
and  the  other  on  the  south  side  of  Jame^  River ^  by  way 
of  lottery;  s\ipposing  that  there  WQuId  be  a  aufficifliuy 
of  land  on  each  side  of  the  river  to  qomply  with^t^ 
terms,  or  plan,  as  advertised^  for  the  said  Iptt(^,^an4.|b> 
reserve  the  falPs  Phntatipn  /  and  Benjfi^in^Wat^iif^ 
the  surveyor,  first  9aade  a  survey  of  the  iprhpH  ?f; Jli^ 
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land  to  be  disponed  of  by  way  of  the  lottery,  and  ^ound,    ^*  J^J  J**» 
that  after  allowing  one  or  two  thousand  acres  to  the 
FoTffe  Loi^  there  would  not  ht  a  sufficient  quantity  of 

•  land  lor  the  ptirpose  of  establishing  the  town  of  Mxrt" 
Chester^  according  to  the  plan  of  the  lottery  as  adverti*- 
sed  ;  and  this  deponent,  having  been  long  acquainted 
with  the  different  land  marks,  vras  frequently  called  upon 

-1^  the  suiVeyor,  who  told  him  that  he  should  want  land 
to  make  out  as  mat^y  l6ts  as  were  promised  to  those  who 

'Would  become  adventurers  in  the  said  lottery  ;  the  said 

-'surveyor  then  'took  out  one  link  from  his  chain,  and 
continued  surveying,  until  the  merchants  and  ofters, 
who  were  tenants,  made  a  positive  objection  to  having 
their  tenements  mutilated,  or  divided  into  lots.  This 
objection-  was  also  made  by  other  individuals,  placed  fai 
die  sacme  situation,  on  the  Richmond  side ;  and  they 
unanimously  declared,  that  they  would  not  become  ad- 
renturera  in  the  said  lottery,  but  wouldoppose  it  if  their 

'  tenements  were  not  left  entire  ;  and  such  was  the  opinion 
<yf  Colonel  ByriPs  friendSf  generally,  on  finding  that  they 
should  want  the  aid  of  the  inerchants  to  carry  the  lot- 
tery into  effect.  Colonel  ByrcTs  steward  and  agent, 
(^James  Patteson,)  as  well  as  the  surveyor,  thought  it 
proper  to  decline  surveying  and  laying  off  the  lots  until 
they  could  hear  fi-om  Colonel  Bytd,  and  fiis  trustees, 
tipoii  this  subject ;  they  were  so  dispersed  that  it  was 
some  time  before  the  surveyor  could  be  instructed  in 
what  manner  he  should  proceed ;  at  length,  after  a  con* 
Biderable  lapse  of  time,  Mr.  Patiesotiy  the  agent,  and 

^^Y.  Wathins J  x\it  surveyor,  were  directed  to  leave  the 
tem^ments  entii*e,  and  to  substitute  twenty-five  acres  of 

'iiiS'A  mbr^,  on  the  west  side  of  that  proposed  for  the  es* 
6iblishment  of  the  town  of  Manchester  /  and,  at  the 
tfl^rine  time,  that  these  instructions  were  given  to  the  said 
survtfydr,  he,  witll  his  former  coadjutor,  was  informed, 

-Aiat^'as  s6  many  difficulties  had,  and  might,  probably, 
^Ihl^^  ihey  were,  in  ftiture,  to  advise  with  Colonel  Archi* 
9MEt/C^',  tvAa  waefuUy  authorized  to  direct  and  controls 
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OcroBBft,  should  any  other  dtfficiUty  arise  in  laying  off  the  Maid 

town.     The  surveyor  then  proceeded  in  laying  off  the 

said  town  of  Manchester  into  lots^  until  he  arrived  at 

the  canal,  between  which  and  James  Rroer  there  was  a 

'  narrow  slip  of  land  which  he  said  he  could  not  lay  off 

into  lots,  in  any  naanner,  without  manifest  injury  to  the 

lots  on  the  other  side  of  the  canal ;  particularly,  as  a 

free  and  direct  passage,  fronb  all  the  lots  in  the  said  town^ 

(o  the  river,  was  guarantied  to  the  adventurers  in  the 

,  lottery,  by  the  trustees,  and  was  accordingly  advertised 

to  be  so.     When  this  difficulty  arose,  Mr.  Watkins^  the 

purveyor,  and  Mr.  PaHeson,  the  steward,  sent  imme-' 

diately  for  Colonel  Archibald  Cary^  who  {the  deponent 

knows)  was  fully  authorized  by  Colonel  Byrd^  and  his 

trustees^  to  act  for  them  in  any  matter  respecting  the  lay^ 

ing  off  the  lands  for  the  establishment  of  the  said  towns 

of  Richmond  and  Manchester.     Colonel   Gary  went  up 

the  next  morning,  and,  on  his  way  to  Manchester^  called 

on  the  deponent ;  they  rode  together  to  the  canal,  where 

they  met  the  surveyor  and  Mr.  Patteson  on  the  land  noir 

in   dispute ;  and,  after  some  time,  it  was  unanimously 

agreed   not  to  lay  off  the  land  between  the  canal  and 

James  River^  into  lots.     Mr.  Watkins^  the  surveyor,  thea 

observed  to    Colonel  Cary   and  Patteson^  that  he  was 

apprehensive  that  he  should  want  land,  or  room,  to  make 

out  the  number  of  lots,  on  this  side  of  the  rirer,  for  the 

town  of  Manchester  ;  Colonel  Cary  then  directed  him  to 

measure  the  slip  of  land  between  the  canal  and  the  river  2 

which  was   accordingly  done;   and  when  the  quantity 

was  ascertained.  Colonel  Cary  directed  the  surveyor  ts 

add  one  row  of  lots  on  the  back  part  of  the  said  town  of 

Manchester  J  M  they  had  determined  to  leave  all  the  land 

between  the  river  and  the  canal  for  a  street  and  common 

to  the  said  town  ;  and  fourteen  lots  were,  accordingly, 

added,  which  may  now  be  observed  as  having  no  cross 

streets  to  them.     The  deponent  had  ever  believed,  and 

^ever  had  a  doubt,  but  that  it  was  left  as  a  common  fbr 

the  town,  and  that  it  was  acknowledged  by  every  persoon 
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{except  two  or  three}  that  ColontlJByrd  had  no  right  O^jroiEa, 
to  sell  the  said  land;  for  they  were  all  satisfied  that  it  Sm^'^^"^^' 
was  the  case  ;  except  Colonel  John  Mayo,  the  father  of      ^*y«> 
the  present  Yohn  Maya.  Murchic. 

This  witness  further  stated,  tiiere  are  some  lots  below  ■ 
the  mill  which,  if  the  slip  of  ground  in  question  were  to 
become  private  property,  would  be  deprived  of  all  com- 
munication with  the  other  parts  of  the  town,  but  by 
curtesy  of  the  person  claiming,  or  by  crossing  a  naviga- 
ble canal,;  as  they  are  bounded  on  the  other  two  sides  by 
the  Forge  Loty  and  Carys  fishery  lot,  which  are  private 
property  ;  tfiat  it  might,  just  as  well,  be  asked,  why  the  ' 
streets  were  not  marked  as  streets  in  the  plan  of  the 
town,  as  why  this  piece  of  ground,  left  as  a  common^ 
was  not  marked  in  the  same  plan  a9  a  common  ;  that,  on 
the  premises  in  dispute,  there  was  a  wharf  biiiU  by  Co(. 
Syrd^  for  the  convenience  of  shipping  tobacco  and  landing 
goods^  as  also  a  public  ferry  below  the  wharf;  and  that 
the  navigation  above  that  wharf,  for  tide  water  craft,  was 
practicable  but  a  few  yards  ;  it  being  very  rocky  a^ove* 
Being  asked,  by  the  defendant,  **;what  authority  did  Col. 
Cary  exhibit  when  he  undertook  to  act  for  Colonel  Byrd 
and  his  trustees  ?"  the  witness  answered ;  *'  I  was  pre* 
sent  when  Colonel  Gary  appeared  before  James  Patte* 
son^  agent  for  Colonel  Byrd^  and  Benjamin  Watkins^  sur- 
veyor ;  and  Colonel  Cary  did  then  and  there  produce  a 
bundle  of  papers,  which  had  the  s^pearance  of  letters, 
whi^h  were  handed  by  Colonel  Cary  to  the  said  surveyor, 
and  the  said  Patteson^  as  his  (the  said  Cary^s)  authority 
for  giving  them  the  directions  for  leaving  the  piece  of  ^ 

ground  in  question  as  a  common  for  the  town  of  Man* 
Chester*  One  of  those  papers  was  a  letter  from  Charles 
Turnbull^  one  of  the  trustees ;  and  another  a  letter  from 
Mr ^  John  Wayks^  both  handed  to  the  said  Watkins  and 
Pattespi^  for  the  pui|)ose  aforesaid;  and  the  letter  of 
Mr*  Wayles  was  handed  about  in  the  then  circle^  as  con- 
taining a  most  difficult  handwriting  to  read;  and  it$ 
coi^^ts,  with  other  papers  ihen  produced,  were  found. 
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Ogtobes,  by  the  survefor,  and  yames  Patteson,  to  be  fuH  aathoriif 
for  them  to  leave  the  before-mentioned  piece  of  grottmi 
as  a  common  for  the  town  of  il/ancA^^if^r  ,*  and>  from 
that  time,  1  never  heard  of  a  doubt  suggested,  diat  it  was 
left  as  a  common  to  the  said  town,  until  the  late  Mr. 
MayoxMide  the  purchase  y  every  person  who  then  heard 
of  it)  and  had  any  concern  in  it,  paid  little  regard  to  it, 
considering  Mr.  Mayo  as  having  bought  a  badtitkJ" 

The  three  last-mentioned  depositions  were  taken  die 
14th  of  September  J 1805,  *^  in  the  preaenccy  and  ky  consent^ 
of  the  parties*^ 

Austin  Talman  deposed,  that,  about  the  year  1784^  be 
was  employed  by  the'  father  of  the  present  defendant,  to 
build  a  vessel  for  him,  which  he,  the  deponent,  did  on 
the  land  between  the  canal  of  the  defendant's  mill  and 
James  River^  which  is  the  land  now  in  dispute  between 
the  said  parties ;  that  the  said  Colonel  y^ An  Mayo^  de- 
ceased,  alws^s  exercised  the  right  of  ownership  over  the 
said  land,  by  building  and  repairing  vessels  on  it^  getting 
stone,  cutting  down  and  taking  timber  for  his  own  usej 
that  the  said  deceased  claimed  the  land,  and  the  J^spMaoiX 
never  heard  his  right  doubted  until  since  his  deaife  The 
deponent  did  not  suppose  that  he  would  have  aSowed 
any  other  person  to  use  the  same  privileges  on  the  pre* 
mises,  and  considered  that  land  as  much  his,  from  all  he 
had  understood,  as  the  house  he  lived  in. 

The  exhibits  in  the  cause  are  sufficiently  described  and 
eommented  upon,  in  the  following  opinions  of  the 
judges.  w 

In  May^  1807,  the  cause  came  on  to  be  heard,  '*  % 
consent  of  parties^  as  to  the  defendant^  John  Mat/o'i*^ 
whereupon  Chancellor  Tayior  decreed^  "  that  the  saiA  A 
defendant  do  release  all  his  estate,  right,  title,  and  inie- 
rist  in  the  land  in  bill  msntwned^  to  the  plaint i£  and  bts 
successors,  trustees  of  the  town  of  Manchester^  for  «4# 
use  of  the  said  town;  thai  the  said  town  be  qukied  tm 
the  possession  thereof  ;  that  the  said  John  Mayo  be  per* 
petually  enjoined  from  commencing  or  prosecuting  loy 
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adsQU'iit  camaoQ  law  £Qr)ref:Qv«ri«g:lb«  Mn^^  and  tM  9«»9»iw 
lifi  pny^  to  the  plaintiff;  U^  moa  atmit  this  aiftU  ^pEpeiMt*   s^^f^i^ 

From  which  decree  the  deleodaoti  JlC^yp,  ayp^^e$l«..      .  VituM*. 

#  ■..«,. 

The  cauee  was  argued  io  the  Court  of  Appealsron  the 
}ftb  and  ISth^daya  t>f  .DecenUr^  1812  ;  'and  reargued 
the  Isty  2d,  and  Sd  dayaof  De^mber^  1813*  .  . 

/  WiUiama^  Wirtf  and  Hatft  for  the  appeUaat. 

*  Sfmud  Tayl^fy  aod  Caily  (or  ^e  appellee* 

Saturdayi  February  S6th)  1S14|  the  jodget  pronauficed 
their  opinidas)  «erfalim. 

Judge  CoALTEtt*  The  kmd,  concepniog  which  thia 
coatroiFeray  exists^  was  formerly  a  part  of  ^us  jPa/iU 
JH^mtationy  belongiog  to  the  late  CoL  Wjiliam  Byilo» 
smd  lies  on  the*  south  margia  of  yavu^  Swer^  boiyidod 
bjr  that  river  oa  the  north ;  aod  on  the  east,  south,  and 
west,  by  the  lot  attached  to  the  fishery,  the  lots  of  the 
towir  of  JUqncheMter,  which  are  laid  off  nordi  of  the  fiarge^ 
or  mill  canal,  and  by  the  said  canal  to  its  junctioa  with 
the  river  ate>¥e«  It  joins  no  other  lots  of  the  towD,.«Xr 
cept  those  above  mentiorAcd,  being  severed  therefrom  by 
the  forge  prize^  or  canal  aforesaid,  which  lies  betweea 
this  land  and  die.balaaee  of  the  tpwn.  Previous  to  the 
establishment  of  31anchcstery  and  that  part  of  JUichmond, 
called  Shoci0e^  the  whole  of,  the  lands  belonging  to  Byrd^ 
on  both  sides  of  the  river,  bad  been  conveyed,  by  hioiy 
ta  trustees,  who  were  akp  his  crediton*  fp9  the  pigment, 
as. ^ well  of  their  owt^  deb^,  as  what  he  owed  to  others^ 
liail>ewg  about  to>  go  to  £urape*  Those  trustees  made, 
sake  of  cc^siderable  portions  of  the  prop«;r^  conveyed 
tOpthem,  b^t  so  fiuc.fr<»n.  being  paid  their  own  debts,  they 
were  ittduced  (particularly  ^oAn  Upkimon)  to  make  large 
advaocea^  aaid  jByrif^  qthf^ri^^tGycS)  in  hi^  absence  | 

YdkHL  3  A 
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OcTOBEB^  and,  ia  the  year  17^0,  the  debt  due  to  aaid  RobkuMf^ 
estate,  amounted  to  about  20fiOOL  In  the  mean  uofte, 
however,  Byrd  had  returned  to  Virginia  j  and,  in  Au^ 
guai^  1767,  he,  and  his  trustees,  propose  to  lay  off  the 
towns  of  Manchester  and  Shockoe^  and  to  dispose  of  the 
same  by  Mray  of  lottery,  the  scheme  of  which  was  then 
published.  There  were  various  improved  tenemems, 
fisheries,  ferries,  &c«,  which  formed  the  large  prizes; 
and,  amongst  others,  on  the  Manchester  side,  was  a  doo- 
ble  forge,  or  mill,  with  two  and  a  half  acres  of  land  ad- 
joining s  the  use  of  the  landing;  the  canal,  with  ten  feet  on 
each  side ;  and  2,Q00  acres  of  back  land,  estimated  at 
B,000/.  This  lottery  was  to  be  drawn  in  June^  176S» 
and,  I  presume,  was  so  drawn,  as  the  act  of  Assembly^ 
establishing  the  towns,  passed  in  1769.  It  is  not  pre- 
tended that  the  piece  of  land  in  controversy  was  recog- 
nised by  the  survey  and  plan  of  the  town,  or  by  the  act 
of  Assembly,  either  as  a  street  or  common,  or  as  other- 
-wise  appurtenant  thereto ;  on  the  contrary,  except  where 
it  joins  a  few  lots  laid  off  below  what  is  now  MnfoU 
Bridge^  it  is  severed  from  the  town  by  the  forge  prize 
aforesaid,  one  of  the  largest  in  the  lottery. 

After  these  transactions,  to  wit,  in  May^  1770,  Byrd^ 
and  his  surviving  trustees,  by  deed,  acknowledging  the 
debt  due  to  Robinson  as  aforesaid,  convey  to  Edmta^ 
Pendleton  and  Peter  Lyons^  his  surviving  administrators, 
ail  that  tract  of  land  in  Chesterfield^  lying  on  jfoMs 
River^  near  the  falls  thereof  and  all  the  other  lands,  tene- 
ments, lots,  and  messuages  lying  in  said  county,  and  in 
the  county  of  Henrico^  belonging  to  said  Byrd,  or  Ae 
trusteea,  and  all  the  other  lands  and  slaves  comprised  in 
the  other  deed  to  the  first  trustees,  not  before  sold  by 
them,  or  either  of  them,  and  which  they  have  now  a 
right,  by  virtue  of  said  deed,  to  sell ;  {except  the  several 
prizes  drawn  by  fortunate  adventurers  in  the  said  httery^ 
&c. ;)  to  be  sold,  first,  to  pay  any  debts  or  securitysUfm 
due,  or  obligatory  on  the  surviving  trustees,  then,  tfo 
ilebt  due  their  intestate,  &^     The  land  in  cootrciveiM^ 
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therefore,  not  being  a  prize  dftiwn,  nor  a  fitrect  belonging  0«To»itB> 

to  the  town,  the  fee  remained  in  Byrdf  and  his  trustees, 

and  by  this  deed  was  passed  to  Pendkton  and  Lyons. 

The  surviving  trustees  reserved  the  right  of  selling  the 

premises,  themselves,  until  the  10th  of  December y  1770 1 

after  which,  Pendleton  and  Lyone^  if  their  debt  was  not 

then  paid,  were  to  have  the  right  to  proceed  to  sell,  %u^. 

to  effect  whichf  said  Byrd  was  to  give  all  assistance  in 

his  power.     This  deed  was  acknowledged  ,on  the  day 

of  its  date,  by  all  the  parties  thereto,  and  recorded  in  the 

general  Court* 

In  the  year  1774,  Byrd^  and  two  of  his  surviving  trus- 
tees, in  the  first  deed,  for  the  consideration  of  100/«,  to 
them  in  hand  paid,  conveyed  to  John  MayOf  father  of 
the  appellant,  ''  two  lots  in  Mancheotefi  and  one  in  Rich^ 
mondy  and  the  whole  land  between  the  river  and  canal, 
including  the  river^  with  all  privileges,  &c.  which  ever 
was  vested  in  said.Byrd^  or  his  trustees^  except  such  land 
as  is  laid  off  into  lots,  and  disposed  of  by  lottery,  as  by 
reference  to  the  plan  of  the  town,  recorded  in  Chester* 
JSetdy  will  appear/' 

This  deed  was  acknowledged  in  i&y,  1774,  in  the  ge- 
neral Court,  by  Byrd^  and  two  of  the  surviving  trustees. 
Carter  and  Turnbtdl ;  the  other  two  surviving  trustees, 
though  named  in  the  body  of  the  deed,  not  having  sign- 
ed  it.  In  this  deed,  Byrd  warrants  against  himself,  hia 
heirsy  and  assigns.  Whether  this  money  went  to  pay  the 
debts  still  due  to  the  surviving  trustees,  or  that  due  SQr 
hinson^s  administrators^  docs  not  appear ;  but  consider- 
ing how  difficult  it  had  been  to  raise  money  to  pay  off 
those  debts,  and  the  probable  magnitude  of  them,  from 
the  specimen  of  that  ducf  to  Robinson^  it  is  not  likely  that 
they  had  been  all  paid  off  in  the  short  space  of  four  years ; 
much  less  that  Robznson^s  also  had  been  paid  off.  There 
is  no  reconveyance  from  Pendleton  and  Lyons;  and, 
from  any  thing  that  appears,  the  legal  title  is  now  m  their 
heirs. 
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The  appellant  (wh6  claims  under  his  father^  the  gran- 
tee, in  the  last-mentioned  deed)  instituted  his  ejectment 
against  JI&rcA/Vy  the  appeUee,  as  surviving  trustee  of  the 
town  tf  Manchester^  who  (instead  of  defending  the  suit 
at  law,  either  by  showing  the  legal  title  in  another,  or  by 
showing  that  this  land,  as  a  street  or  common,  had  passed 
«s  appurtenant  to  the  (own)  filed  his  bill  to  stay  proceed- 
ings in  the  ejectment ;  alleging  that  Byrd^  and  his  trus- 
tees, liad  appointed  agents  to  superintend  the  laying  off 
md  bounding  the  town  ;  and  that,  in  doing  this,  they  set 
apart  the  *'  slip  of  land  -which  lies  between  James  River 
and  the  lots  of  said  town^  near  what  ts  nowcafled  Mayo's 
BridgCi  as  a  part  of  said  town^  to  te  annexed  thereto^  imd 
held  by  the  inhabttanis,  as  a  common  forever?^  He  admits 
it  is  not  described  as  a  common  in  the  plan  of  the  town, 
tod  that  ther^  is  no  ^if^^i  conveying  it  as  such  ;  but  says^ 
that  neither  are  the  streets  described ;  in  this,  however, 
lie  is  mistaken,  as  they  are  laid  down  in  that  ptan,  and 
the  art  of  Assembly  expressly  recognises  them,  and  en- 
acts, that  the  town,  as  it  is  already  laid  out  in  lots  and 
streets^  containing  312  lots,  as  by  said  plan  and  survey 
may  appear,  is  established  a  town ;  had  this  land  been 
to  established,  and  annexed  to  the  town  as  a  common, 
the  defence,  at  law,  against  any  infringement  of  this, 
right,  would  have  been  clean  The  part}-,  however,  ad- 
mitting that  no  legal  title  had  passed,  comes  into  a  Court 
of  equity  for  relief;  and  the  defendant  answers  the  biQ, 
submitting  also  to  the  jurisdiction  of  that  Court.  The 
l>itt  further  alleges,  that  this  slip  of  land  is  absolutely 
necessary  to  the  said  town,  in  order  to  enable  the  inha- 
biunts  to  approach  the  river  with  facility  ;  and,  without 
it,  the  communication  between  a  great  part  of  the  town 
and  the  river,  will  be  entirely  cut  off;  "  although,  in  tkr 
printed  scheme  of  the  lottery,  public  landing  -were  pro- 
mised themy  This  printed  scheme  has  been  exhibited, 
ty  consent,  to  this  Court ;  which,  after  designating  the 
improved  lots,  and  other  high  prizes  on  the  Manchester 
sid<j,  states  300  unimproved  lois>  each  half  an  acre,  esii*" 
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mated  as  worth  tsl  each,  to  be  laid  off  in  a  town  con«    Ootobkb. 


venient  to  the  river,  with  public  landingn.  The  scheme, 
as  to  the  Richmond  side,  designates,  amongst  other  prizes, 
10  islands  in  the  river,  on  some  of  which  are  valuable 
fisheries ;  and  these  islands  are  laid  down  and  numbered 
in  the  plan  of  the  town  ;  some  of  them  nearer  the  Man* 
Chester  shore  than  the  Richmond,  and  above  what  is  now 
Mayors  Bridge* 

On  these  written  and  public  documents^  I  incline  t9 
think  the  inhabitants  of  the  town  of  Manchtsier  have 
strong  claims  to  the  justice  of  this  Court,  which  I  am 
willing  to  extend  to  them,  as  far  as  I  can,  in  this  action  ; 
and  if,  for  defect  of  proper  parties  plaintiff,  I  could  not, 
ultimately,  decree  in  their  favour,  yet,  as  it  is  of  great 
public  consequence  that  this  controversy  should  be  speed* 
ily  decided,  I  should  think  myself  justified  in  intimating 
my  present  impressions  as  to  their  rights,  sending  the 
cause  back  to  have  the  bin  amended,  or  such  steps  taken 
as  finally  to  conclude  the  inhabitants  by  the  decree  to  be 
made.  Taking  the  case  up,  too,  on  these  documents, 
would  greatly  relieve  me  as  to  the  question  whether 
there  are  proper  parties  defendants  \  for  the  deeds,  un« 
der  which  the  appellant  claims,  having  reference  to  the 
lottery,  the  plan  of  the  town,  &c.  will,  probably,  make 
this  scheme,  as  well  as  the  plan,  a  muniment  of  title ; 
against  which  he,  or  those  under  whom  he  claims,  will 
Bot  be  intended  to  have  purchased  \  and  against  which,. 
Bi^rds  probably,  will  not  be  intended  to  have  warranted^ 
As  to  those  lots  which  lie  north  of  the  canal,  and  adjoin 
this  land,  there  being  no  street  laid  off  in  front  of  them, 
nor  access  to  them,  except  through  this  land,  the  parties, 
not  only  from  the  scheme,  which  could  not  be  intended  to 
convey  lots  that  should  be  inaccessible^  but  from  tlie 
very  nature  of  the  conveyance  itself,  would  be  entided 
to  a  street,  or  way,  to  their  lots.  So,  also,  as  to  the  isl- 
ands in  the  river,  the  very  nature  of  die  transaction  mt- 
plies  that  they  shall  be  accessible  from  the  main  land. 
A  street,  therefore^  from  the  main  road«  as  well  down  as 


isit. 
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OcTonsity  up  the  river,  so  as  conveniendy  to  answer  these  pur<» 


1811. 


poses,  would,  I  conceive^  be  demandable,  and  might  bt 
decreed  by  a  Court  of  equity.  So,  also,  as  to  pub^ 
lancRnga  and  ways  to  them  ;  they  being,  not  only  gene- 
rally  promised,  but  the  use  of  the  public  landing  express' 
Ig  reserved  as  to  the  forge  prize,  now  the  appellants 
property.  Had  these  things  been  provided  for  by  those 
persons  entrusted  to  lay  off  the  town,  no  injury  would 
have  arisen  to  any  party ;  but  the  scheme  would  have 
been  fully  carried  into  effect;  and  a  Court  of  equity, 
considering  that  done  which  ought  to  have  been  done^ 
might  now  designate  and  secure  to  the  parties  these 
rights,  thus,  as  it  at  present  appears  to  me,  necessarily 
resulting  from  their  respective  deeds  and  title  papers. 
The  purchasers  of  tickets  paid  their  money  under  the  faitk 
of  the  scheme  advertised,  and,  as  to  every  thing  which 
can  be  fairly  claimed  under  ir,  may  be  said  to  be  pur- 
chasers for  a  valuable  consideration ;  as  to  every  thing 
beyond  this^  the  party  relies  on  a  parol  contract,  or,  rather, 
declaration^  made  by  the  persons  laying  off  the  town, 
and,  under  this,  he  now  claims  the  whole  of  this  land  as 
a  common* 

As  to  this  point,  I  should  feel  little  hesitation  in  dis- 
missing the  bill  on  the  merits,  so  far  as  it  claims  any 
thing  beyond  what  the  parties  may  be  entided  to  under 
the  written  documents,  were  I  satisfied  that  there  were 
proper  parties  plaintiff  before  the  court ;  and  this,  al- 
though I  think  there  are  not  proper  parties  defendant,  to 
this  branch  of  the  controversy,  to  enable  me  to  decree 
against  the  appellant;  for  why  keep  the  appellant  in 
Court  in  order  to  give  him  the  aid  of,  or  the  appellee  a 
recourse  against,  other  defendants^  when  no  case  is  la^de 
out  against  him  f  but  as  the  appellee  does  not  sue  in  bis 
own  right,  but  in  the  right  of  others,  if  he  does  not  Ic* 
gaily  represent  those  others,  then  a  dismission  of  tW* 
bill  would  not  bind  the  inhabitants  of  Manchesicr^  whose 
rights  ought  not  thus  to  be  finalhj  prejudged.  CourUi 
however,  will  sometimes;  in  instances  of  thia  kind^- 
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dmate  their  present  impressions,  in  order  to  save  litiga-   Qotobeb, 
tion,  if  the  real  parties  cannot  make  a  different  or  better 
case.      This  parol  promise,  or  declaration,  was  either 
merely  voluntary,  and  without  consideration,  or  it  super- 
added to  the  scheme,  as  published,  an  additional  induce-  ""  ' 
ment,  and  did  induce  purchasers  to  advance  their  money 
for  tickets.     In  the  former  case,  beingp  merely  voluntary^ 
it  would  not  be  good  against  a  subsequent  purchaser  fo^ 
valuable  consideration ;  in  the  second  c^c,  it  would  have 
vested  an  equitable  right  (if  made  by  a  person  having  a 
competent  authority  to  bind  Byrd  and  his  trustees)  in 
the  party  thus  induced  to  adventure,  to  have  the  ease- 
ment promised*    Let  me  here  remark,  though,  that  it  is 
neither  alleged,  nor  proved,  that  any  one  was  thus  in- 
duced to  advance  his  money,  or  that  this  additional  in- 
'  ducement  was  made  public,  or  known  to  any  purchaser 
of  a  ticket ;  ^on  the  contrary,  it  appears  that  Mr.  'LylcyZ 
conspicuous  inhabitant  of  Manchester^  knew  nothing  of 
it  until  lon^g  after  the  lottery  was  drawn,  nor  does  it  ap* 
pear  that  a  single  ticket  was  sold  after  this  declaration* 
Buc  take  it,  that  an  equitable  right  did  vest  in  the  holders 
of  tickets  who  drew  lota  in  Manchester^  and  has  passed 
xvith  the  lots  from  purchaser  to  purchaser,  and  now  ex- 
ists in  the  holders  of  lots ;  has  this  right  to  an  action, 
or  suit  in  equity,  been  transferred  to  the  appellee  i    The 
act  of  Assembly  establishing  the  towi^  appointed  nine 
trustees,  any  five  of  whom  might  act,  with  power  to.  rcT 
^late  buildings,  &c. ;  and,  in  case  of  vacancies,  the  sur- 
viving, or  remaining  trustees^  Were  authorized  to  make 
new  appointments* 

The  act  of  1778  empowers  the  trustees  of  Manches^ 
ter^  and  their  successor^  hy  that  namey  to  sue  and  im^ 
plead^  either  in  the  county  or  general  Court,  any  person 
or  persons  who  shall  commit  a  trespass  on  the  streets  of 
said  town,  or  lands  which  may  have  been  appropriated 
for  the  use  of  the  inhabitants  thereof,  &c«  ^'  Provided 
nothing  herein  contained,  shall  be  construed  to  affect  the 
hffal  rights  of  any  person  holdipg  lands  adjoinj^jg  the 
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OcTORBBy    said  town.*'    The  vacsincies  have  not  been  suppIiedtijaM 
there  are  no  trustees^  npw,  to  aupply  them,  the  appiSb^' 
alone  surviving*     The  legal  number  cooxpetent  to  ad^^ 
have  ceased  to  exist,  and  the  body  politic,  in  Hct^  is  di^* 
'  solved,  and  must  remain  so  until  the  legislature  shaB;  ■ 

again  bring  it  into  existence.  The  appellee  does  ao^' 
therefore,  legally  represent  the  town,  and,  I  apprehend} 
could  not  sue  in  diose  cases  expressly  mentioned  in  ifati 
statute  ;  and,  a  fortiori^  not  in  a  case  where  I  hirap^. 
doubts  whether  the  whole  could  have  sued.  It  does  not 
follow  that  trespasses  and  nuisances  in  the  streets  cannot 
be  redressed,  or  that  the  right  in  question,  if  it  ever  £d 
exist,  and  vested  in  the  trustees,  is  gone  with  the  corpo* 
ration ;  those  rights,  and  the  proper  remedies,  stiD  exbt^ 
unimpaired  by  the  dissolution  of  that  body,  in  the^^cr^; 
in  whom  they  originally  vested,  and  to  whom  they  be* 
long;  and  had  they,  or  some  of  them,  hi  their  imm 
right,  united  with  the  appellee  in  this  suit,  there  would 
have  been  no  objection  with  me  as  to  the  wai^  of  proper 
parties  plaintiff  in  the  cause* 

Whether  there  are  proper  parties  "to  a  suit;  QiTAi^.Vifl 
not  depend  on  the  will  or  election  of  the  MliMV^lrlio      ^ 
frequently  go  to  trial  (as  in  this  instance)  wftboittrifi^c-      ^ 
tion ;  as  is  evinced  by  all  those  cases  where  the  Court 
thelmselves  direct  a  cause  to  stand  over  for  aew  parties 
(a)  1  Atk.  to  be  made  ;(a)  and  they  ought,  generally,  to  be  suefi^ 
111.'     fi*J5y!  that  the  decree,  if  pronounced  either  way^  will  be  ddi* 
\S^Il  sf*'^*  g«ttory  on  all  parties  interested^  and  not  only  end  the  ce*»* 
troversy  pending,  but  avoid  the  danger  of  conlradictoqF 
decrees,  thereafter,  between  any  persons  interested  in  ifair 
pending     controversy.        It    will    sometimes   happta| 
though,  that  a  bill  will  properly  be  dismissed,  althoog^ 
the  necessary  defendants  are  not  made,  or  are  not  bcfapt 
the  Court,  so  as  to  justify  a  decree  for  refief ;  as  in  dit 
case  of  an  injunction  against  the  assignee  of  a  hcxA,JBm 
the  ground  of  a  kteot  equity  between  the  assignor- 
obligor  before  assigmnent ;  if  the  assignee  can  shoir-l 
4ie  equity  has  been  waived  or  abaadoiiedi  as  to  i 

Digitized  by  VjOOQIC 


In  the  36/fc  Year  of  the  Common7veallh.  377 

will  be  dismissed  ;  because  this  decree  can  never  conflict    October, 
with  one  that  may  be  pronounced  between  the  original 
parties.      But  if  relief  is  to  be  had  against  the  assignee, 
then  the  assignor  must  be  a  party,  not  only  because  he  is 
the  party  conusant  of  the  transaction,  on   which  the 
equity  is  alleged  to  arise,  and  is,  therefore,  necessary  to 
the  defence,  as  well  to  confess,  or  deny,  as  to  avoid  it, 
by  after  agreements,  &c.  but  because  he,  if  cot  before  the 
Court,  would  not  bo»  bound  by  the  decree,  and,  on  a  sub- 
sequent suit  by  the  assignee,  would  have  the  same  right 
of  defence  that  he  could  have  urged  had  he  been  made 
a  party  to  the  first  suit ;  and  so  there  might  be  contra- 
dictory decrees  as  to  the  same  matter  of  controversy. 
Moreover,   the  plaintiff  may  have    a    decree    himself 
against  the  assignor.     But,  I  believe,  there  is  no  case  in 
which  a  Court  has  undertaken  to  decree  against  a  defend- 
ant, merely  beoause  he  has  submitted  to  the  jurisdiction 
of  the  Court,  where,  by  the  plaintiff's  own  showing,  it 
appears  that  he  is  neither  the  party  interested,  nor  the 
legal  representative  of  that  party ;  and,  although  I  may 
be  mistaken  as  to  the  fact,  yet  this  appears  to  me  to  be 
the  case  in  the  present  instance.     As  to  the  merits  of 
this  parol  agreement,  unless  the  parties  interested  can 
hereafter  make  out  a  better  case  than  that  which  has  now 
been  made  for  them,  my  impressions  are,  that  they  can- 
not succeed  \xxi<lcr  it.     Take  all  the  depositions  in  the 
cause,  there  is  no  proof,  to  me,  of  any  authority  in  Carjj 
and  others^  to  stipulate  or  promise  any  thing  more  than 
the  schejne  would  give  to  the  parties ;  indeed,  the  bill 
itself  does  not  allege  any  special  authority  to  this  effect, 
but  merely  ^general  authority  to  lay  off  and  bound  the 

tOWJU 

The  sale  to  Lyk^  it  is  true,  was  cancelled ; .  but  Byrd^ 
in  the  fall,  or  winter,  after,  expressed  his  surprise  that 
xhhte  should  be  any  doubt  as  to  his  right  to  sell  this  land ; 
and  he  did  sell  a  part  of  it  to  Treiit^  as  early  as  1769, 
whose  right  remains  undisputed  ^  and,  it  is  strange^  as, 
this  claim  was  thus  disputed  prior  to  the  passage  of  the 
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OfeTOBBR,   act  establishing  Ac  town,  that  this  land  was  not  dcsig- 
'"*•       natad,  in  that  act,  as  a  common,  or  otherwise  belongiog 
to  the  town  ;  on  the  contrary,  although  the  parties  knew 
of  the  sale  to  Trenty  and  of  the  deed  to  Mat/o^  in  177^ 
'  and  of  his  exercising  acts  of  ownership  on  the  ground, 
and  of  the  appellants  doing  the  same,  by  abutting  there- 
on his  bridge,  spoken  of  in  the  bill,  and  laid  down  in  the 
plat,  that  they  should  have  permitted  these  rights,  de* 
pending  on  parol  proofs  to  have  slept  until  nearly  all  the 
■  parties  to  this  alleged  contract  were  dead.     But  die  evi- 
dence, in  this  case,  is  much  weakened,  if  we  reject  the 
depositions  of  the  inhabitants  of  Manchester^  the  real 
plaintiffs  in  this  controversy^  as  it  is  said.    Two  of  these 
depositions,  to  wit,  of  Weiseger  and  ^uarleSy  are  said  to 
be  taken  by  consent ;  but,  I  presume,  that  consent  was 
merely  intended  to  obviate  objections  as  to  want  of  com- 
mission, or  notice,  or  something  of  that  kind,  and  iiot  to 
.  waive  an  objection  to  the  competency  of  the  witnesses, 
because  they  are  interrogated  as  to  their  interest,  which 
is  also  proved  by  another  witness,  and  can  surely  be  no 
waiver  of  objections  to  others.     I  think  all  the  holders 
of  lots  in  Manchester  are  incompetent  witnesses ;  that 
their  depositions  are  properly  objected  to,  and  ought  not 
to  have  been  admitted  in  this  case.     But,  it  appears  to 
vxne,  that  the  parties  clain^,  in  this  Court,  beyond  what 
was  either  contemplated  in  their  bill,  or  iu  the  decree  of 
the  Court  below.     In  order  to  extend  the  claim  to  the 
whole  land  between  the  river  and  the  canal,  we  most 
construe  that  part  of  the  bill,  claiming  the  land  adjoraiag 
the  town  lots^  to  mean  the  lots  south  of  the  canal,  and  so 
include  the  whole  canal,  at  least,  above  the  bridge,  with 
I  the  ten  feet  on  each  side ;  or,  otherwise,  we  must  restrict 
it  to  those  lots  which  it  really  does  adjoin,  and  thns  leave 
the  land  above  the  bridge  unclaimed.     It  is  readily  ad- 
,mitted,  that  there  never  could  have  been  any  foundation 
to  claim  the  canal  and  twenty  feet  of  land  as  a  commoo, 
oc  street,  it  being  part  of  the  large  prize.     But  it  is  said, 
a  bill  may.  claim  too  much^  and  this  is  no  objection  to 
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decree  what  i$  right.    Cao  we#  however/ suppose  that   Octobkk^ 

the  bill  intenikd  so  extraordioar;  a  claim  ?  and  if  it  was 

so  understood  in  the  Court  below,  why  did  that  Court 

decree  a  conveyance  of  all  the  appeUant^s  right  to  the 

land  so  claimed^  and  thereby  take  from  him,  not  only  the      ' 

land  between  the  canal  and  the  river,  but  bis  mill  canal, 

with  twenty  feet  of  land,  and  vest  the  whole  in  the  ap« 

peliee  infee^for  the  benefit  of  the  torvn^  not  to  be  held  by 

them  as  a  common  f    This  extent  of  claim  was  certainly 

not  contemplated  by  the  bill,  either  as  to  quantity  of  land^ 

or  estate* 

Public  landings  were  promised  by  the  scheme.    This 
is  noticed  in  the  bill.     The  highest  possible  public  land- 
ing is  some   distance  .^below  the  bridge,  as  is  proved. 
There  are  lots  near  the  bridge,  joining  tKis  land,  which 
(as  before  observed)  have  no  street  to  them.     The  de* 
mands  in  the  bill,  then,  (without  putting  so  forced  a  con« 
struction  upon  it  as  that  above  supposed,)  can  be  well 
defined,  as  extending  to   the   land  below  the   bridge. 
**  They  declared  and  set  apart^  the  slip  of  land  whicli  lies 
ietzveen  James  River  and  the  lots  of  the  said  tozvn,  near 
what  is  now  called  Mayors  Bru^ef  as  part  of  said  torvn^^ 
&c«     These  lots  lie  near  Mayors  Bridges  the  ground^ 
stilted  in  the  bill  to  have  been  sold  to  Lyle^  lies  down 
here  ;  the  public  landings  are  here,  which  are  the  great 
object  of  an  approach  to  the  river,  and  which  cannot  be 
approached  through  the  land  above  the  bridge,  unless  the 
canal,  and  twenty  feet  of  ground,  can  be  also  thrown  open 
as  a  common.     If,  therefore,  I  could  decree  in  favour  of 
the  plaintifi;  on  this  parol  agreement,  I  could  not  extend 
hia    claim  beyond  what  it  appears  to  me  to  be  clearly 
stated  in  his  bill^  although  the  testimony  might  carry  me 
further ;  the  party,  if  he  wished  to  go  further,  would 
have  to  amend  his  bill.     But  this  claim  appears  to  be  of 
a  shifting  nature  in  another  respect*    The  bill  claims  a 
common*    In  argument,  we  are  told  that  Mayo  has  the 
fee,  and  that  a  decree  to  convey  all  his  interest^  is  right  % 
in  other  words,  that  (instead  of  an  incorporeal  heredita* 
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OcToBMu  m€nt,  a  right  of  commoi^  or  zwijr,  which  caaonly  eriKt 
^^^^'  as  growing  out  of  that  fee  remaining  in  another)  the  . 
plaintiff  is  to  have  ihtfee^  for  tl^  use  of  the  inhabitanu 
of  the  town,  as  tenants  in  conunon  ;  or,  if  Murchie  is 
not  the  plaintifi]»  but  this  suit  is  really  £y  the  inhabitantSy 
(as  was  also  contended  for,)  that,  theti,  instead  of  a  right 
of  comtnoth  they  are  to  have  ihtfee.  If  they  arc  to  have 
the  fee,  or  are  to  be  c^^^iii  que  trusts  of  the  fee,  as  te- 
nants in  common,  the  property  will  no  longer  be  attached 
to  the  lots,  as  a  street,  way,  or  common,  forever  to  be 
kept  as  such,  agreeably  to  the  statement  in  the  bill ;  but 
each  tenanjt  in  common  may  dispose  of  his  interest^  a^id 
it  may,  finally,  become  vested  in  one  man,  who,  having 
the  fee,  may  sell  or  use  it  as  he  j;>leasi(s*  The  decree, 
therefore,  which  directs  Mayo  tp  convey  all  bu  interest 
in  the  land,  I  think,  is  erroneous*  A  decree  ought  to 
be  a  regular  consequence  from  the  case  stated  imd  prov- 
ed. If,  as  is  contended,  Byrd  and  his  trostees  agreed 
to  vest  in  the  inhabitants  a  right  of  common  in  the 
land,  the  fee  t-emained  in  them,  subject  to  this  easements 
This  fee,  with  any  right  they  held  in  the  bed  of  the  river, 
they  could  con.tinae  tahpld,  or  sell  and  convey,  and  tli6 
Court,  I^  apprehend,  could  not  compel  them,  or  (heir 
alienee,  to  convey  this  fee  to  the  commoners.  It  is  of  no 
consequence  in  whom  the  fee  is,  if  the  incorporeal  here- 
ditament, growing  out  of  iti,  is  secured  to  the  party 
daiming  iu  it  may  as  well  remain  in  May^  as  not;  and 
the  bill  claiming  no  more,  the  decree  ought  not  to  have 
gone  further. 

But  did  I  think  there  was  a  proper  party  plaintiff, 
and  that  a  parol  agreement,  founded  on  valuable  consi* 
deration,  definite  as  to  its  object,  and  the  quantity  of 
estate  to  be  conveyed,  was  proved,  and  that  this  siiitt  to 
9et  it  up,  had  been  prosecuted  within  reasonable  time, 
still  I  should  not  be  able  to  decree  against  the  defendant 
in  this  case ;  because,  I  think,  necessaiy  defiffu/ants  are 
wanting,  in  order  to  authorize  such  decree.  Tbei^  is  no 
proof  that  the  original  trufttees,  who  held  theiee,  accom* 
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panied  with  a  beneiicial  interest,  were  parties  to  this   Octobes, 
parol  agreement,  or  that  they  were  ever  informed  of  it 
during  their  lives.     They  conveyed  the  fee  to  Pendleton^ 
and  LyonSj  (in  whom  it  is  not  alleged  there  was  notice 
of  this  claim,)  first,  for  the  discharge  of  their  own  debts ;   """^ 
and,  second,  for  the  payment  of  a  large  debt  due  the  in- 
testate of  those  grantees  ;  and  in  theniy  or  their  heirs,  the 
fee,  probably,  yet  remains ;  although  they,  or  some  df 
them,  may  have  received  the  purchase  money  from  the 
^^Hicestor  of  the  appellant,  in  whom,  also,  no  notice  is 
proved  ;  for,  though  he  was  bound  to  take  notice  of  thfe 
scheme,  and  other  written  documents,  yet,  under  them 
alone^  notice  of  the  claim  to  th^^  present  extent  cannot  be 
inferred,  as  this  is  a  claim  beyond  the  written  testimony; 
and,  even  tf  he  knew  of  the  present  claim,  be  Would  be 
protected  against  it  by  the  ignorance  of  those  parties, 
and  so  they  are  necessary  parties,  not  only  as  probably 
holding  the  fee,  but  for  the  purposes  of  a  just  deftnce.(a)  (a)  s  Ath 
But,  above  all,  Byrd,  who  warrants  against  his  assigns^ 
and  under  whom  the  appellee  claims  by  virtue  of  thi^ 
prior  contract,  being  the  alleged  party  to  that  contraet, 
ean  alone  defend  agaittst  it--^ean  idone  confess,  deny^  or 
avoid  it  I  and,  not  only  for  that  purpose,  but  being  re- 
sponsible even  under  his  warranty,  would  not  be  bound 
by  this  decree,  but  might  show,  iti  a  suit  brought  against 
him  by  Mayo^  a  complete  defence  as  to  the  merits  of  this 
caae^  so  as  to  produce  a  contradictory  decree ;  and,  there- 
fore, onevery  principle,  I  think,his representatives  should 
be  partie8»(^)    This  appears  to  me  to  be  according  to  f6)  i  Mw^ 
the  course  of  the  Coiut.    In  Hoovef  \.  Donnally  and  *€«#<?•,    saS. 
others^  3  -ft  &?  M.  316.,  the  plaintiff,*^  as  assignee  of  a  *  ^^*^^^* 
piurchaser  from  Donnally^  files  his  btll  against  him  and 
6fattanf  a  subsequent  ptttcha^er,  to  have  a  conveyance 
agreeably  lo  the  firat  sale.     Donnally  confesses  the  first 
side,  but  says,  the  purchaser  being-  unable  to  pay,  gave^ 
up  the-cOBtract,  &e.  and  had  this  been  proved,  it  surely 
would  have  been  a  gck>d  defeUce*'  This  case  was  ric- 
versed  in  part^  because  the  first  {jurchaser  was  not  a  de- 

Digitized  by  VjOOQIC 


382  Supreme  Court  of  AppedU^ 

October,   fcndant,  to  confess  bt  deny  the  ^«  of  his  rigjit  to  the 
plaintiff;  so,  in  Argenhrtght  v.  Campbell,  3  -ff.   £5?  If. 
144*,  Campbell,  the  elder,  under  wbom  both  parties  daim- 
ed,  was  made  a  defendant*     In  the  case  of  l^wie  v.  Ma* 
dison^s  heirsy    1  MunJ.  303.,  Rowland  MaiBson's  heirs 
were  not  parties.      But  as  the  Court  were  deariy  of 
opinion,  that  the  heirs  of  the  first  purchaser  had  no  equi- 
ty against  Lewis,  the  second  purchaser,  and  that  the  biU^ 
as  to  him,  ought  to  have  been  dismissed ;  this  question 
was  not  decided,  although  two  Judges  give  it  09  their 
then  impressions,  that  a  decree  could  not  have  been  pro- 
nounced against  Lewis,  without  those  parties.     This  suit 
is  an  injunction   on  the  ground  of  an   existing  prior 
equity  in  the  plaintiff,  arising  under  a  contract,  or  agree- 
ment, of  the  parties  under  whom  the  appellant  claims ; 
those  persons,  or  their  representatives,  appear  to  me  to 
be  necessary  parlies. 

On  the  whole,  I  am,  at  present,  of  opinion,  that  the  hh 
habitants  of  Manchester  have,  under  their  deeds  aod 
written  documents,  certain  rights,  which  a  Court  of  equi- 
ty ntay  secure  to  them  ;  but  that  they  have  no  daim, 
under  the  parol  agreement,  which  that  Court  can  en- 
force. '  With  this  intimation  of  opinion,  given  for  the 
•eke  of  speedy  justice,  but  without  intending  it  to  be 
obligatory,  as  to  either  point,  on  the  parties,  on  either 
side,  who,  when  properly  con  vented,  will  be  at  liberty  t» 
make,  or  defend  their  case,  as  shall  be  advised,  I  am  for 
reversing  the  decree,  and  sending  the  cause  back  to  the 
Chancery  Court,  with  liberty  to  the  plaintiff  (who,  as 
surviving  trustee,  would,  perhaps,  not  improperly  unitet 
afs  plaintiff,  with  the  inhabitants  of  Manchesier,  or  some 
of  them,  and,  for  the  purposes  of  speedy  justice,  I  am, 
in  this  case,  willing,  so  far  to  recognise  him  as  such,  as 
not  to  dismiss  the  bill  altogether ;>  to  amend  the  bill  and 
make  new  parties,  that  the  cause  may  be  proceeded  in  to 
a  final  decree* 
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Judge  Rqahe*    This  is  a  biUhrougbt  by  tbe  appeflee,  Octqbb|i» 


as  surviving  trustee  of  the  towa  of  Mancheiter^  on  be- 

lialf».and  for  the  bclnefit,  of  the  said  town  aud  its  iahabi- 

tants,  agaioBt  the  appellaot  and  WtUiam  Nekon^  the  agent 

of  Charles  Carter ^  who  was  the  surviving  trustee  of  Wil» 

Ham  Byrd*     It  prays,  on  the  ground  of  an  equitable  title, 

alleged  to  exist  in  his  and  their  favour,  in  and  to  a  slip 

of  land,  the  subject  of  controversy,  and  for  which  they 

have  never  obtained  a  deed,  or  other  legal  title;  and  on 

the  further  ground  of  the  appellant's  having  brought 

an   ejectment  against  the  expellee  as  survhjtng  trustee 

aforesaidy  for  the  said  Und,  to  il^hich  he  claims  the  legal 

title  by  virtue  of  a  deed  from  the  said  WtUiam  Byrdy  and 

two  of  his  tru8teeat(CAari^9  Carter j  the  surviving  trustee, 

not  having  joined  therein ;)  that  the  said  appellant  may 

be  enjoined  .from  proceeding  in  the  said  ejectment ;  that 

he  and  the  said  Charles  Carter^  by  his  agent,  aforesaid, 

may  be  decreed  to  convey  the  said  land  to  the  appellee, 

as  surviving  trustee  aforesaid ;  that  the  said  appellee,  for 

and  on  behalf  of  the  said  town  and  its  inhabitants,  may 

be  decreed  to  be  quieted  in  the  possession  thereof  ^  and 

for  further  relief. 

On  a  hearing  of  the  cause^  by  consent  qfpar^es^  as  to 
tbe  appellant  Mayo^  the  Court  of  Chancery  decreed,  thj|t 
he  should  release  all  his  right,  title^  and  interest,  in  an{l 
to  the  land  in  the  bill  mentioned,  to  the  appellee,  and  his 
successors,  trustees  of  the  town  of  Manchester  for  the 
use  of  the  said  town ;  that  the  said  town  be  quieted  iti 
tbe  possession  thereof,  and  that  the  appellant,  MayOf  be 
^rpetually  enjoined  from  commencing  or  prosecuting 
any  action  at  commpn  law,for  recovering  the  same. 

With  respect  to  the  said  Charles  Carter,  or  his  agent 
aforesaid,  the  appellant,  MayOf  having  procured  the  legal 
title  as  to  him  also,  prior  to  the  hearing  of  the  cause,  by 
tbe  decree  in  the  proceedings  mentioned,  no  c(ecree  was 
made,  or  was  deemed  necessary  to  be  made,  in  this  cau^e, 
.  as  to  that  party* 


ISIL 
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M«yo 

■v. 
I^furchie. 


From'  thU  decree  of  the  Court  of  Chancery  Mayo  ap- 
pealed to  this  Court. 

Before  I  go  into  the  merits  ti  the  case,  I  will  briefly 
notice  such  preliminary  objections,  made  or  occurring  in 
the  cause,  as  appear  to  me  to  deserve  an  answer. 

hx  the  first  place,  it  has  been  objected,  that  the  demand 
in  the  bill  does  not  extend  to  all  the  slip  of  land  lying' 
between  the  canal  and  the  river,  but  only  to  so  mneh 
thereof  as  lies  immediately  between  the  lots  laid  off  on 
the  north  side  of  the  canal  and  the  riven  Without  ad- 
verting, at  present,  to  the  uniform  tenor  of  the  decisions 
of  this  court,  which,  in  favour  of  substancej  have  explo« 
ded  a  rigid  and  technical  construcdon  of  bills  and  pro- 
ceedings in  equity,  I  may  here  remark,  that  this  tract  is 
demanded  as  a  slip  of  land,  and  not  as  a  part  of  that  slip ; 
that,  in  fact,  the  lufto/r  of  that  slip  does  lie  between  the 
lots  aforesaid  and  the  river,  though  a  part  of  it,  indeed, 
lies  in  a  diagonal  direction ;  and  that  while  the  continuity 
of  the  slip  is  an  overruling  obstacle  to  the  construction 
now  contended  for,  it  would  be  difficult  for  the  appellant 
to  assign  any  precise  limit  by  which  the  land,  admitted 
by  him  to  be  demanded,  would  be  regularly  bounded. 
It  is  not  shown  that  the  present  road  to  Mayors  bridge  in 
fact  existed  at  the  commencement  of  the  present  contro- 
versy :  and  both  that  road,  and  the  road  to  the  former 
ferry,  (the  only  other  plausible  boundary  which  can  be 
resorted  to  under  this  hypothesis,)  would  leave  so  small 
a  part  of  the  slip,  as  the  object  contended  for  by  this  biH, 
as  neither  to  answer  the  avowed  object  for  which  the 
appropriation  for  the  use  of  the  town  was  made,  nor  to 
he  worth  the  trouble  and  expense  of  the  controversy. 
Either  of  these  boundaries  would  throw  the  land,  admit- 
ted to  have  been  appropriated  for  the  use  of  the  town,  to 
the  extreme  corner  thereof,  in  exclusion  of  other  land 
lying  breastwise  with  the  bulk  of  the  said  town,  and 
emphatically  convenient  thereto ;  and  in  point  of  quan- 
tity would  whittle  it  down  to  a  spot,  of  no  account  what- 
ever as  to  the  purpose  intended* 
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tt  is  next  objected  that,  three  of  the  most  important    OeroBSB, 
witnesses,  en  behalf  of  the  appellee,  are  incompetent,  and 
that  their  testimony  ought  to  be  excluded,  by  reason  of 
their  being  inhabitants  of,  and  landholders  in,  the  town 
of  Manchester^  and  therefore  interested  in  the  question   ~~~^ 
in  controversy.     While  the  legality  of  this  objection  da 
not  denied^  as  an  abstract  proposition,  I  am  strongly  in- 
clined to  think  that  the  appellant  has  precluded  himsel£ 
from  making  the  objectiop,  as  to  two  of  them  {^^arles 
and  Weiseger)  in  the  case^  before  us.     The  depositions 
of  those  witnesses,  together  with  those  of  Goode  and  7a/« 
Tnan  were  taken  on  the   14th  September^  1?05,  in  the- 
city  of  Richmond*    They  were  taken  by  two  magistrateaf,^ 
and  the  same  two.     While  these  depositions  were  all 
taken  at  the  same  time,  by  a  competent  number  of  jus- 
tices, and  by  the  same  justices,  it  is  not  shown  or  alleged 
that  therie  was  any  want  of  a  commission,  or  of  due  no- 
tice to  the  adverse  party,  of  the  time  and  place  of  takings 
them :    on  the  contrary,  from  the  circumstance  of  it& 
being  stated  that  Goode^s  deposition  was  taken  ^^  agreea* 
Hy  to  noticey'*  and  yet,  also,  that  it  was  sworn  to  in  *^  the* 
presence  and  by  consent  of  the  parties,"  that  consent  can« 
iH>t,  as  to  this  deposition,  be  referred  to  the  want  of  nO" 
tice :  nor,  consequently,  is  it  reasonable  to  refer  it  to  the; 
want  of  notice,  in  relation  to  the  two  depositions  in  ques- 
tion ;  especially,  as  there  is  another  ground  on  which  tot 
upply  and  account  for  it,  viz.  the  ground  of  interest. 
When,  therefore,  in  these  two  depositions  it  is  expressly 
stated  in  the  introductory  part  thereof,  that  they  wercf 
taken  ^^  by  consent  of  parties,"  and,  again,  when  (aftei: 
Aey  had  been  interrogated  as  to  their  interest)  the  ma* 
gistrates  also  certify  that  these  depositions  were  sworn 
to  *^  by  consent  of  parties,"  and  no  other  defect  is  shown 
or  presumed  to  exists  to  be  cured  by  this  consent  of  par-  ^ 
ties,  must  it  not  be  irresistibly  inferred  to  relate  to  the 
objection  of  interest,  and  to  waive  it  ?  to  waive  it,  at 
least}  as  to  the  reception  of  the  testimony,  however  the  f 

circumstances  disclosed  on  the  subject  might  still  weigh 
YoullL.  SC 
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OcToBBR^  a's  to  their  credibUity  ?  This  construction  could  not  admit 
of  a  possible  doubt,  were  not  this  consent  also  extended 
to  the  depositions  of  Goode  and  Talmarii  Who  are  not  also 
shown  to  be  interested  :-^-but  as  to  them^  this  phrase  maj 
have  been  kept  up  through  inattention ;  or  there  majr 
also  have  been  some  supposed  objections  existing  against 
them,  also,  at  the  time  which  (like  the  intetest  of  the 
other  witnesses)  this  consent  was  deemed  necessary  to 
cure,  and  which,  on  account  of  the  agreement  of  the  par- 
ties to  waive  the  same,  have  not  been  brought  forward 
for  the  consideration  of  the  Court.  Under  all  thes& 
circumstances,  to  object  to  the  reception  of  these  depo- 
sitions altogether,  (and  that  in  the  appellate  Court,) 
would  seem  to  be  a  departure  from  the  principles  of  good 
faith  and  fair  dealitfgt  (as,  but  for  this  stratagem, "At 
same  facts  might  have  been  proved  by  othery  zoA  ones* 
ceptionable  witnesses,)  and  id  an  objection,  of  whicfa»co&* 
Bequently,  the  appellant  ought  not  to  be  permitted  tb 
avail  himself.  I  shall,  therefore,  consider  the  depositiiitts 
(of  the  said  ^uarles  and  Weiseger^  as  legal  andxompetedk 
evidence  in  this  cause  ;  and  as  strengthening  and  fortify^ 
ing  that  construction,  which  irresistibly  results  from  tli6 
other  testimony  existing  in  the  cause* 

I  come  now  to  consider  the  merits  of  this  case ;  a^  I 
am  clearly  of  opinion  that  the  appellees  have  an  ^quttaMfe 
title  to  the  premises  in  question,  by  having  purchased  and 
occupied  the  same  prior  to  the  purchase  by  die  appel^ 
lant's  ancestor;  and  that  that  ancestor  had  notice  thereof 
at  the  time  of  his  purchase,  both  by  reason  of  the  geniS 
ral  reputation  which  existed  as  to  this  purchase  asd 
ipossession,  and  of  the  inferences,  to  that  effect,  which  he 
must  unavoidably  have  drawn,  from  the  situatioa  and 
position  of  the  land  itself,  taken  in  connexion  wkh  the 
^  plan  of  the  town,  the  scheme  thereof  published  fajr  dib 
trustees^  and  the  various  acts  of  assembly  passed  upott 
the  subject :  the  appellant  had  also  extpresb  notice  of  tbfe 
title  aforesaid,  y^^viot  to  the  consummation  of  his  titit  b^ 
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Murehie. 


jkhc  decree  in  the  proceedings  mentioned,)  by  the  very   October, 
exhibition  of  the  bill  before  us. 

With  respect  to  the  purchase  of  the  premises  from  the 
trustees,  (throwing  the  testimony  of  Lyie  out  of  the  ques- 
tion, as   being  a^  inhabitant  of  Manchester^  and  whose 
deposition  is  not  brought  into  the  cause  by  consent,  as 
^e  those  of  S^tiarles  and  li^eiseger^  and  who  proves  une- 
quivocally the  authority  of  Cary^   it  is  proved  by  Col. 
Go^^etbat  Aiessrs  Patterson  &?  Watkins  were  authorized 
by  Byr4%  and  his  trustees^  on  account  of  their  djspersed 
situation,  to  lay  off  the  town,  and  to  advise  with  Colonel 
Cary^  should  any  difficulties  arise,  who  (Cary)  was  '« ful- 
ly authorized"  to  act  upon  the  subject ;  and  that  the  slip 
of  Und  now  in  question  was  set  apart  for  a  street  or 
a>mm0n  for  the  town,  by  his  direction,  by  the  parties 
aforef  aid'     It  is  again  emphatically  stated  by  said  Goode^ 
tluit  he  knew  *"*  that  the  said  Cary  was  fully  authorized 
iy  Byrd^ and  his  trustees"  to  act  for  them  in  laying  off 
the  town  aforesaid ;  the  force  of  which  affirmation  is  not 
at  all  impaired  by  that  part  of  the  testimony  of  said  Goode^ 
given  on  his  cross-examination,  which  refers  to  two  let- 
ters the^in  specified^  as  conferring  the  authority;  for 
the  witness,  also,  says,  that  these  letters,  *^  with  other 
pt^ers^  then  produced^^  were  found  to  confer  an  ample 
authority.    This  sale>  arid  the  agency  of  Cary^  is  also  re- 
pogniaed  and  admitted  by  Byrd^  who  is  proved,  by  Pat^ 
$erson^  to  have  revoked  a  sale  of  a  lot  to  Lyle^  (a  part  of 
the  premises  in  que8tion>)  on  the  ground  of  its  being  pre« 
luously  disposed  of,   on    being  informed  thereof,    and 
i^monstrated  with  on  the  subject    The  appropriation  of 
this  slip  to  the  use  of  the  town,  is  also  proved  by  Moore^ 
a  chain  carrier,  at  the  time  of  laying  off  the  town ;  and  is 
^DTi^borated  by  the  possession  tht^reof,  proved  to  have 
existed  in  favour  of  the  town,  from  a  date  coeval  wiA 
the  traniftactioa  itself;  the    only  exceptions  to  which  are 
fhe  equivocal  acts  of  possession  proved,  on  the  part  of  ^ 
Mayo^  by  the  witness,  Talman^  and  which  were  not  of  a 
xlw^Xtr  to  require  the  corrective  interference  of,  the 
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OcTOBKs,  trustees  of  the  town.    With  respect  to  that  possesdlony 

^^^^^^.^-^   while  it  is  proved  to  have  existed  in  favotir  of  the  town, 

^v*^^      prior  to  the  date  of  Mayors  deed,  it  is  objected,  on  tin 

l^urchie.    part^  that«there  were  no  such  decisive  marks  of  the.ac- 

tual  occupancy  of  the  town  as  were  competent  to. give 

))ii|i  notice  thereof.  In  answer  to  this  objection  ft  may 
be*  replied,  1st.  That  their  possession  was  of  a  character 
equal  to  that  of  vis  possession;,  for  while  a  solitary 
act  of  building  a  vessel  thereupon^  is  proved^  on  his  part» 
t>y  a  single  witness,  who^  also,  declares,  in  a  sweeping 
clause,  that  similar  acts  of  ownership  were  alwats  (not, 
I  presume,  before  the  date  of  his  deed)  exercised  there- 
Tippn  by  the  said  Mayo^  it  is  also  inferrable  that  the  in- 
habitants-pf  the  town  who^  it  is  proved,  "occupied'*  due 
same)  manifested  that  occupancy  by  acts  of  as  high  a 
a  dignity,  for  example,  by  grazing  their  cattle  thereupon, 
and  taking  stone  and  turf  frpm  the  premises :  and,  Sd. 
}t  may  be  replied,  that  these  were  the  ^n/y  marks  of 
possession  that  could  be  exhibited,  in  relation  to  a  street 
or  common:  it  would  not  have  been  lawful  to  have 
^recced  houses  upon  the  same,  or  the  like* 

But  that  general  reputation,  which  existed  as  to  all 
others,  in  relation  to  a  transaction  sq  public  and  noto- 
rious as  the  laying  off  a  town,  and  the  enjoyment  of  its 
commons  by  the  inhabitants,  Mr.  Mayo  was  also  bound 
to- notice.  While  that  reputation  is  proved  to  have  been 
general,  and  known  to  several  witnesses,  it  is  not  shown 
that  a  single  person  was  ignorant  thereof;  for,  although 
it  is  showp  that  l*yie  purchased  a  part  of  the  premises 
early  in  tlie  next  year,  it  is  not  further  showi^  that  he  pur- 
chased it  under  an  ignorance  of  the  » ights  of  the  town. 
He  might,  for  any  thing  appearing  in  this  record,  hare 
purchased,  as  Trent  did,  with  a  full  knowledge  of  this 
iclaim,  and  running  the  risk  of  tht'  title  :  he  might  have 
•ventured  to  have  even  bought  u  had  tide,  as  Mruj^  him- 
jjelf  is  proved  by  Qoode  to  have  done^  in  the  general  etii* 
matibn  of  the  people.  With  respect  to  Byrd  himself,  tt 
>y  HO  nieans  follows  that  lie  »old  Lyie"^  lot  under  »||. 
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iznorance  of  the  title  of  the  town  ;  for  he  himself  sold   October, 

1811 

the  same  land,  five  years  aft6rwards,  to  Mayo,  after  he 
bad  been  warned  in  the  transaction  with  Z^/r,  that  the 
land  sold  was  th^  land  of  the  inhabitants  of  Manchester. 

•I  may  therefore  say,  with  perfect  confidence,  that  here  "— —""^ 
^as  a  general  reputation,  without  a  single  exception  to 
the  contrary,  of  the  right  and  the  possession  of  the  town, 
which  could  have  arisen  only  from  the  public  and  noto^ 
rious  acts  before  mentioned,  and  which  coming  to  the 
Icnowledge  of  every  body  else,  must  certainly  have  beefi 
known  to  the  elder  Mr.  Mat/o  at  the  time  of  his  purchase. 
That  inference  is  carried  beyond  the  possibility  of  a 
doubt,  by  the  httemal  evidence  inherent  in,  and  resulting 
from,  the  nature  of  the  property  in  question,  considered 
in  relation  to  its  actual  Situation,  and  to  the  public  terms 
under  which  the  town  aforesaid  was  offered  to  the  con"* 
aideration  olthe  adventurers. 

It  was^  decided  in  the  caae  of  Wilcox  v,  Catloway^^a)  (a)  i  ITm/L 
that  the  purchaser  of  a  legal  title  is  to  be  affected  by  any 
latent  equity,  of  which  he  has  either  actual  notice,  or 
which  appears  in  some  deed,  or  (I  will  add)  documeotj 
necessary  to  the  deduction  of  the  title,  so  as  to  amount 
to  constructive  notice.  Under  .this  position,  abundantly 
supported  by  all  the  authorities,  the  plan  of  the  town  of 
Mancheeter  was  brought  before  the  eyes  of  Mayo;  for#t 
is  particularly  referred  to  in  his  deed ;  he  having  pur- 
chased all  the  land  therein  described,  with  the  exception 
of  *^  such  land  as  is  laid  off  into  lots  and  disposed  of  by 
httery*^  His  deed  having  also  referred  to  the  lottery y 
under  which  the  town  was  disposed  of,  the  public  scheme 
*  of  that  lottery  is  also  a  document  of  which  he  was  bound 
to-  take  notice.  To  this  1  will  add,  as  an  undeniable 
position^  that  he  was  bound  to  notice  the  act  of  the  legis- 
lature which  established  the  town  aforesaid.  Qe  is  bound 
by  such  act^  if  not  on  the  ground  that  aets  of  this  cha^ 
yaeter  are  bound  up  with  the  public  acts  of  every,  session^ 
nmd  promulgated  by  the  authority  of  th^e  legislature,  at 
4nttt  on  the  ^ouad  that  his  deed  rcfoiri  to  the  t9vm  oS 
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OcTOBVB,  Jfanehester^  as  ascertaiaiagtfae  position  and  boufidm^ 
€if  the  lots  of  land  thereby  conveyedy  tbie  extent  of  whicb 
town  could  only  be  known  by  rtcvrriug  to  the  act  esta- 
blishing it,  and  the  plan  of-the  town  laid  off  conformably 
hereto.  I  will  go  furtbery  and  add,  that  every  purcha- 
ser IS  bound  to  take  notice  ofa  right  or  claim  inherendy 
and  neceraarily  affecting  the  subject  purchased*  For 
eauimple,  if  I  purchase  a  tract  of  land  surrounding 
wiwther  tract,  contained  in  the  centre  thereof^  I  am  bound 
16  know  that  the  jowner  of  the  land  comprehended  has  si 
right  of  way  through  the  land  Ihave  purchased :  and  if  I 
purchase -a  tract  of  land  (as  in  the  case  before  us)  abutted 
by  a  square,  or  number  of  lots  in  a  town,  having  no  otber 
street  or  way  of  communication  with  the  other  parts  o£ 
the  town  or  the  adjacent  country,  I  am  bound  to  know 
tiiat  the  inhabitants  of  such  lou  have  a  right  to  a  street 
(hot  a  mere  right  of  way)  over  the  land  I  have  so  pitf -» 
chased.  These  are  things  of  which  a  purchaser  muse  take 
notice  at  his  peril,  unless  we  are  at  liberty  to  consider 
him  ignorant  of  the  plainest  principles  of  right  and  jus^ 
tice. 

'  By  these  sever^  principles  and  positions,  let  the  por^ 
chase  of  the  present  appellant  be  tested. 
«  In  the  case  before  us,  Mr.  Mayp^  with  the  very  {laA 
of  the  town  before  his  eyes,  which  bis  deed  refers  to» 
and  calls  for,  as  a  part  of  itself,  purchased  a  slip  of  land 
extending  up  to  the  very  Lnes  of  the  range  of  lots  laid  off 
below  the  canal,  the  owners  of  which  teive  no  possible 
way  to  pass,  in  the  direction  of  the  other  part  of  thetowBt 
^e  public  ferry,  and  the  river,  but  through  the  slip  tAtt^ 
said ;  that  slip  of  land  being,  on  an  inspection  of  the  * 
ttiap,  in  several  places,  perhaps,  not  wider  than  the  o^her 
stireets  of  the  town,  and  in  ncme  materially  wider.  Is  k 
possible  that  he  could  have  been  ignorant  (mdq;»endeat^ 
df  all  other  information)  of  the  right  of  the  people  to  % 
street  on  the  premises,  and  which,  in  one  point  M  leai^ 
just  between  the  aibresaid  range  of  lots  aiKl  tbe  ferry,  in 
so  narrow,  as>  by  exicndiog  to  ^  rivcr>  wouU,  perhafw. 
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diviiie  ike  sKp  of-  land  into  two  partB  t  A^stn,  witH  the 
same  plan  before  bis  eyeS)  which  laid  off  the  town  down 
to  the  mlU  eanal,  and  extendkg  up  the  river  to  the  momh 
therebf,  and  also  having^  before  him  the  scheme  of  the 
lottety^  which  promised  to  the  adventurers  that  the  lota 
ahould  be  laid  oS  convenient  to  the  river ^  and  with/n/^iff^ 
LANDINGS,  could  Mr*  Mayo  possibly  have  supposed^ 
that  this  bit  of  land  was  withheld  from  the  toWn»  which 
intercepted  a  communic^on  with  tiie  river,  at  all  points^ 
hut  one,  (the  public  ferry, ^  and  whidi  rendered  (hat  part 
of  the  iBcheme  which  promised  die  puUtc  UnuHnge^  m 
mere  delusion  ?  If  it  be  said  that  public  landings  on  thi$ 
fvctt  of  the  river  were  unimportant,  as  Ae  river  at  thai 
place  was  not  then  navigablCf  the  answers  are  twofold: 
1st.  That  the  pretensions  of  the  appellant  equally  occlude 
such  landings,  at  any  other  place  convenient  to  the  town^ 
or^  more  particularly,  in  the  space  comprehended  b^ 
tween  the  head  and  the  mouth  of  the  canal,  although  the 
tiavigation^  below  the  ferry,  was  not  interrupted  by 
Yocls ;  and,  3dly.  That^  although  such  was  the  then  state 
of  the  navigation  of  the  river,  above  the  ferry,  the  same 
scheme  held  up  the  most  flattering  expectations  pf  re* 
moving  the  obstructions  through  the  falls  within  a  short 
time,  and  extending  the  navigation  of  the  river  to  an 
immense  distance  into  the  interior  of  the  country,  in 
"^hich  event  public  landings^  even  at  that  place,  would 
have  been  all  important. 

Again,  with  the  same  documents  before  his  eyes,  aH 
^bo  the  act  dT  assembly  of  1/69^  esublishing  the  town  of 
Manchester^  which  act  established  the  said  town,  ^Viii 
the  tnanner  it  is  already  laid  off  into  lots  and  streets^ 
i^r^eeMy  to  a  survey  thereof  by  B.  Watkim^^^  which  is 
^aiticalarty  referred  to  by  the  att,  ought  not  the  saidf 
JUayo  to  have  examitied  that  survey  f  and  had  he  done 
jpQ,  1  e^pecti  from  the  testin^ony  exhibited  in  this  cause, 
i(for  tile  survey  itself  is  n^  before  us,)  it  would  have 
hereby  appeared,  that  the  land  in  question  was  set  apart 
4i>t  the  tsse  of  tb^  toifBt  Thec^e.  axe  damniog  document9# 


OfiTOBSS» 
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OcToBRs,    agaiiiftt  whieh  Mr.  Mayo^  at  the  tim?  of  his  purckese^ 
could  not  poa&iUy  have  winked  so  hard  as  not  to  see 
that  the  right  in  question,  or  some  right  in  the  premises, 
existed  in  favour  of  the  inhabitants  of  Manchester^  and 
iQ  consideration  of  which  the  adventurers  and  purchv 
sers  of  lots  in, the  said  town  paid  a  higher  price  for  their 
property.     It  was  the  knowledge  of  this  title  existing  in 
the  town,  also,  which  induced  ^i(/ayp  to  oiFer,  and  Byrd 
to  accept,  for  this  slip  of  land,  a  price^  perhaps,  not  one 
twentieth  of  its  value,  had  the. title  been  good;,  which 
induced  Mayoj  for  this  trifling  consideration^  to  purc|iase 
'^  a  bad  titk^^  hoping  that  time  and  chance  might  render 
it.  good,  and  to  accept  a  deed  not  containing  a  warranty 
therefor.    The  purchase  was,  therefore,  with  full  notice 
of  the  title  of  the  town,  and  mala  fide:  which  is  entirely 
Strengthened  by   the  length  of  time  during  which  the 
appellant  forebore  to  assert  his  claim;   during  which 
time  a  multitude  of  witncfsses  may  have  died,  and  docu« 
ments  been  lost,  all  tending  to  corroborate  the  testimony, 
even  now  sufficiently  strong  in  favour  of  the  appellee's 
title.''^     I  will  ask,  more  particularly,  how  it  has  come 
to  pass,  that  when  the  act  of  1778,  to  enlarge  the  powers 
of  the  trustees  of  the  to\m  of  Manchester^  had  made  it 
the  duty  of  the  trustees  to  bring  suits  against  all  such  as 
were  committing  trespasses  on  the  ^*  streets  of  said  town, 
or  lands  which  may  have  been  appropriated  to  the  use  of 
the  inhabitants  thereof,*'  (a  description  emphatically  ap* 
plicable  to  the  premises  in  question,)  and  had  directed 

.  *  Note  bjT  Judge  Boanb^  Since  this  opinion  waa  deliTered;  Unre  aeei^ 
in  the  Journals  of  the  House  of  Delegates,  on  the  14th  of  Aynembcr^  1776,  « 
petition  was  presented  bj  the  trustees  of  the  town  of  Manchester^  umerxht^ 
tiie  title  now  setup  to  the  premises  in  qnestioo»  and  praying  that  an  act  might 
tuts,  more  effeotnaUy  to  enable  them  to  remove  obstructtoiis  placed  the^eoa. 
This  petitkm  wasit^jeeted  on  the '12th  of  2)rcem6^  of  the  sane  year,  on  the 
ground,  <'  that  the  matter  thereof  was  oognizable  before  a  Court  of  faiw*^ 
It  further  appears,  hj  the  same  Journals,  that,  at  this  time,  the  elder  Mfw 
Mayo  was  a  delegate  for  the  county  of  Chetterfield^  in  which  the  laid  tows 
lies.  He,  therefore,  undoubtedly,  had  notice  of  the  appellee's  cbum  as  enrif 
as  the  date  aforesaid-,  and  hence  it  was,  thaf  that  claim  was  neTer  isonCeptCtf 
by  him  in  his  lifetime. 
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^repairing  the  streets,  or  erecting'  wharves  and  im- 
proving the  public  landings  within  the  same,"  why- 
did  not  the  ancestor  of  the  appellant  take  the  alarm  for 
his  legal  title,  and  contest,  by  a  judicial  investigation,  this 
legislative  judgment,  (if  I  may  so  express  myself,) 
which  had  decided  the  right  to  the  premises  to  be  in  the 
town,  by  legalizing  the  erection  of  wharves,  and  the  im- 
provement of  public  landings  in  and  upon  the  same  P  as, 
certainly,  no*  other  part  of  the  contiguous  land  would 
have  admitted  of  wharves  or  landings.  Where,  then, 
was  his  redoubtable,  though  solitary  witness,  Tafman, 
who  proves  acts  of  possession,  on  the  premises,  six  years 
afterwards,  as  equivocal,  and  as  little  satisfactory,  as  is 
the  title  which  such  acts  of  occupancy  were  intended  to 
bolster  up  or  consummate  ?  In  all  probability,  Talman^ 
and  such  witnesses  as  he^  would  have  been,  at  that  time, 
frowned  into  annihilation  by  a  horde  of  respectable  wit- 
nesses, now  consigned  to  the  grave  by  the  lapse  of  thirty 
or  forty  years. 

But  if  Mr.  Mayo  could  be  supposed  not  to  have  had 
notice  of  the  appellee's  claim,  at  the  time  of  his  purchase, 
why  did  he  not  stop  his  hand  from  proceeding  and  per- 
fecting his  deed,  after  the  said  claim  was  made  known  to 
him  by  means  of  the  law  aforesaid,  founded,  no  doubt, 
upon  the  petition  of  the  people  of  Manchester  ?  why  did 
he  even  proceed  to  perfect  his  said  deed  by  a  suit  in 
Chancery,  against  the  surviving  trustee  of  Bt/rd^  after  he 
had  notice  of  the  said  claim  by  the  institution  of  this  very 
suit  ?  In  the  aforesaid  case  of  Wilcox  v.  Calloway,  it  is 
held,  that  a  purchaser,  in  a  case  like  the  present,  must  be 
a  complete  purchaser,  by  having  a  conveyance  and  having 
paid  the  purchase  money,  before  notice ;  for  if  he  have 
notice  before  either  of  these  acts  be  perfected^  he  ought  to 
stop  until  the  equity  be  inquired  into,  or  he  will  be  bound 
by  it.  The  same  doctrine  is  held  in  Mitfordy  216.,  and 
many  other  authorities ;  and  Mitford  adds,  that,  in  a  plea 
of  this  kind,  if  the  deed  purports  an  immediate  transfer, 
Vol.lli  SD 
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0CT0BS9*   (as  in  the  case  before  usO  it  must  also  aver  that  the  9^ 

1811. 

er  was  in  possession  of  the  premises ;  because  (I  prer 
Bume)  the  want  of  possession  is,  prima  facic^  an  indict^ 
urn  of  the  want  of  title,  and  calculated,  at  least,  to  pat 
'^''  rfie  purchaser  upon  an  inquiry.     This  possession,  as  ex- 

isting at  the  time  of  his  purchase,  in  Byrd^  or  bis  tru^ 
tees,  the  appellant  has  not  thought  proper,  to  aver,  audi 
if  averred,  would  have  b^en  disproved  by  the  whole  cw> 
rent  of  the  testimony.  I  will  here  add,  that  not  only  did 
the  appellant  himself  consider  his  deed  incom|^ete  up  tQ« 
and  after,  the  institution  of  the  present  suit,  (as  is,  evin^ 
eed  by  his  proceeding  in  equity  to  perfect  it,)  but  that  h% 
was  also  correct  herein  ;  for  we  are  told  in  1  Marr.  2S6., 

(a)  Page  775-  fold  edition,  (d)  that  trustees  have  all  equal  powers,  and 

6.,  of  ihcrth  ^  '  /I  -  .     i_    t    . 

Xondorr  edit.  Cannot  act  separately,  b^t  must  ail  jotn^  both  m  comrevf 

Fith     Wit-  y 

tiamtu  addi.  auces  and  receipts. 

I  have  thus  examined  this  case  by  circumstances,  an^ 
criteria  dehors^  the  deed  under  which  the  appellant  claims* 
The  conclusion  resulting  therefrom  is  entirely  confirmed 
by  the  internal  evidence  contained  in  the  deed  itself. ; 
for  while  the  grantor,  Byrd^  had  thus  a  second  time  sold 
this  land>  which,  in  equity,  belonged  to  the  appellees^  and 
sold  it  (in  the  second  instance,  at  least)  with  a  full  know- 
ledge of  that  fact,  he  only  warrants  the  title  against  him« 
self,  his  heirs  and  assigns.     A  warranty,  so  contrary  te 
the  usual  course  which  prevails,  in  relation  to  honajide 
purchasers  for  full  and  valuable  consideration,  in  itself 
creates  a  suspicion.     These  clausula  inconsuetce^  taken  in, 
relation  to  a  bona  fde  purchase  for  full  value,  and  with* 
out  notice,  not  only  create  a  violent  suspicion  that  snch 
}s  not,  in  fact,  the  character  of  the  purchase  betore  us, 
but  are  entirely  accounted  for  by  the  very  inadequate 
price  given  for  the  land  in  question,  to  be  presently  par- 
ticularly noticed.      As  to  the  two  trustees  (out  nf  four') 
who  joined  Byrd  in  this  deed,  and  who  are  proved  tq 
have  been  in  the  habit  of  adding  their  names  to  deeds 
executed  by  him,  without  ^ny  further  inquiry  ;  white  this 
fact  ^ould  ^o  far,  in  a  Court  of  equtt^^  to  affect  ai^ 
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ileeds  m  which  they  have  so  joined,  and  eatieciaUy  swh  ^^J^."** 
las  are  also  impe^achable  on  other  grounds  it  is  to  be  ob- 
served, that  they  have  not  joined  in  the  warranty  con- 
tained in  this  deed,  even  in  relation  to  themselves,  al-  ^^^^ 
though  they  are  included  in  the  conveying  part.  Such 
a  deed,  accepted  by  a  inan  who  could  not  be  ignorant 
that  the  title  to  the  laqd  in  question  had  been  originally 
et>nveyed  to  them  by  Byrd^  and  whoy  except  as  to  the 
Maim  of  the  appellees,  (I  here  keep  the  deed  to  Robiri" 
#^nV administrators  out  of  question,)  were  the  true  own* 
ers,  carries  with  it  internal  evidence  of  the  weakness  of 
a  title, Vhi^hi  at  that  time,  would  not  stand  the  test  of 
scrutiny,  however  available  it  might  afterwards  become^ 
against  an  agreement  existing  only  by  parol,  through  tht 
lapse  of  time,  and  the  death  of  witnesses*  That  title  is 
also  impugned  by  the  circumstance  disclosed  by  the  deed 
itself,  that  not  more  than,  perhaps,  one  twentieth  part  of 
the  value  of  the  land,  at  the  time  of  the  purchase,  was 
given  for  it.  I  infer  this,  because,  although  the  exact 
quantity  of  the  land  in  controversy  has  not  been  ascer-^ 
tained,  yet,  as  fourteen  lots  (exclusively  of  streets)  were  > 
substituted  for  it,  on  the  back  of  the  town,  and  each  o£ 
these  lots  had  sold  for  a  sum  equal  to  that  given  for  this 
whole  slip  of  land,  (for  three  fourths  of  the  hundred 
pounds,  the  consideration  of  the  deed,  went  to  pay  for 
the  three  lots  thereby  also  conveyed,)  it  folio wsy  that,  es« 
timating  this  tract  at  only  ten  acres,  and  that  each  half 
acre  here  is  only  worth  as  much  as  the  half  acre  lots  in 
the  interior  of  the  town,  (which  is  certainly  far  below  the 
mark,  in  relation  to  these  water  lots,)  not  more  than  one 
twentieth  of  the  value  of  this  land,  at  the  outside,  was 
given  for  it.  While  this  great  inadequacy  of  price,  sing** 
ly  and  abstractedly  taken,  might  be  insufficient  to  vacate 
the  contract  altogether,  it  goes  far,  indeed,  to  show,  that 
the  extent  of  that  contract  is  not  such  as  the  appellant 
now .  contends  for.  That  inadequacy  proves  the  fuH 
knowledge  of  Mayo  and  of  Byrdy  that  the  latter  did  not 
^tt,  nof  the  foripder  acquire,  the  indefeiisiWe  right  to  the        ^ 
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OcToBBA,  prenfti^es  in  qucstioD  ;  but  that,<}n  the  contrary,  3ynP^ 
title  only  (such  as  it  was)  was  conveyed  for  this  paltry 
consideration.     It  proves,  in   the  language  of  Colonel 
Goodct  as  applied  to  the  general  understanding  of  the. 
"  neighbourhood,  that  Mayo  only  purchased  **  a  tad  titUJ^ 
To  have  made  out  his  case,  the  appellant  should  have 
proved  Colonel  Byrd  to  have  been,  so  great  a  fool,  as  to 
have  sold  twenty  of  his  water  lots  for  the  price  givea 
for  one  of  the  frontier  lots  of  the  town ;  for,  perhaps,  lea^ 
than  a  fortieth  part  of  their  real  value.     But  this  gentle- 
man was  no  fool,  although  (but  for  his  known  character 
for  probity  and  honour)  he  might  deserve  a«harfliicr  epi- 
thet for  selling  a  lawsuit  to  Mr.  Mayo^  under  the  name  o£ 
laud,  after  he  was   informed,  by  the   transaction  with 
Lyle,  that  he  had  no  land  at  the  place  in  question. 

Such  is  the  inference  irresistibly  resulting  from  these 
circumstances,  considering  the  value  of  the  land  in  con- 
troversy as  only  equal  to  that  of  the  adjacept  land.  But 
if  we  could,  for  a  moment,  embark  into  the  regions  of 
fiction,  with  one  of  the  appellant's  counsel  and  consider 
this  land  as  worth  the  enormous  aum  of  five  hundred 
thousand  dollars,  such  a  palpable  and  glaring  inadequa- 
cy of  price  would  be  presented  to  the  view  of  the  Court» 
(even  making  all  due  allowances  for  its  intermediate  rise 
in  value,)  that  all  men  must  at  once  exclaim,  ^'  this  thing 
is  not  right;''  all  men  must  admit  that  this  paltry  sum 
of  25/.  was  only  given  for  the  mere  right  to  sue  for  this 
immensely  valuable  property.;  trusting  that  time  and 
chance  might  perfect  the  title. 

As  to  the  merits  of  this  case,  therefore,  I  cannot  have 
a  scintilla  of  doubt,  that  the  appellees  are  entitled  to  re- 
cover, y 

Notwithstanding,  however,  the  strength  of  these  me* 
rits  in  favour  of  the  appellees ;  notwithstanding  that 
these  merits  are  susceptible  of  various  additiomU  views, 
all  tending  to  show  the  utter  iniquity  of  the  appellant's 
pretensions,  we  are  now  told,  that,  after  the  appettee»  . 
have  nui  this  long  race,  at  the  instance  of  the  appellant. 
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and  in  t)ie  very  cliaracter  with  which  he  was  pleased  to  Octobbs* 

clothe  them,  another  cbance  must  be  given  the  appellant,  v«#-^/^^^ 

by  sending  the  cause  back  for  want  of  parties*     This  is       ^^^^^ 

an  objection)  which,  as  to  the  counsel  for  the  appellant,    Murchie. 

has  been,  probably,  produced  by  the  queries  propounded 

from  the  bench.     In  the  former  argument  of  this  case, 

while  it  was  asserted  by  the  appellant's  counsel,  on  the 

one  hand,  that  a  decision  upon  the  merits  was  desirable,  , 

It  was  not  pretended,  on  the  other^  that  there  were  not 

proper  parties  plaintiflf  in  the  cause  ;  and  it  was  expressly 

admitted,  that  if  (as  the  fact  is)  the  leg'al  title  were  in 

the  appellant,  Mayo^  the  objection  would  not  lie  for  want 

of  parties  defendant*     While  this   Court   is  certainly  # 

not  to  be  bound,  by  the  omission  of  counsel,  to  state 

the  real  grotinds  on  which  any  cause  ought  to  be  decided^. 

it  is  not  very  likely  that,  in  a  case  in  which  equal  talents 

and  industry  have  been  displayed  by  the  able  counsel  who 

argued  it,  points,  so  substantially  material  to  their  sue- 

oBss,  would  have  been  omitted*     The  omission  of  these 

counsel,  therefore,  to  take  this  objection,  spontaneously, 

and  in  the  first  instance,  is  a  circumstance  which  goes  to 

corroborate  my  opinion  upon  the  question* 

As  to  this  objection  of  the  want  of  parties,  it  amounts 
to  an  objection  to  the  Court's  decreeing,  at  all,  in  that 
stage  of  the  cause,  on  account  of  the  absence  of  parties 
necessary  to  enable  the  Court  to  proceed,  according  to 
the  principles  by  which  it  is  governed*  If  the  party  de- 
fendant stands  merely  neutral,  the  Court  is  bound  to  see 
that  all  necessary  parties  are  brought  before  it ;  but  if 
he  pf^ys  the  Court  to  decree  in  that  stage,  or  consents 
that  it  should  so  decree,  it  amounts  to  a  waiver  of  the 
objection.  In  the  case  before  us,  it  is  true,  the  appellant 
neither  prayed  the  Court  to  decree,  nor  consented^  toti- 
dem  verbis  J  that  it  should  decree;  but  he  consented  that 
the  cause  should  be  heard  as  to  himself,  which  amounts 
to  the  same  thing*  The* Courts  of  justice  are  not  to  be 
•o  trifled  with,  as  to  be  invited  to  hear  causes  Without 
heiog  suffered  to  decide  them.     A  consent,  tberefere, 
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October,  that  the  Court  fchould  hear  a  cause,  amounts  to  a  consent 

ISil. 

that  it  should  decree  therem ;  and  a  consent  that  the 
Court  should  decree  in  the  cade,  wholly  abandons  the  ob- 
jection arising  from  the  want  of  parties-  Thisr  objectioit 
"was  not  only,  in  fact.  Waived,  but.  also  might  have  becti 
well  waived  by  the  appellant,  in  the  case  befote  us ;  fdr 
lie  had  the  whole  title  in  himself,  and  was  confipetent  to  a 
complete  defence  ;  it  Was  not  until  that  title  was  fouiHl 
to  be  against  him,  on  the  merits,  that  this  objection  was 
started,  or  thought  of. 

On  this  broad  principle,  then,  I  am  clearly  of  opinion, 
that  the  objection  does  not  lie  in  th6  case  before  us.  I 
am  witling,  however,  to  consider  that  objection  more  par- 
ticnlarly,  and  under  the  idea  that  it  had  t^t  been  thi» 
waived  and  abandoned  on  the  part  of  the  appellant. 

It  is  now  objected,  in  the  first  place,  that  there  are  noit 
the  proper  parties  plaintiff  in  the  cause.  That  party,  h 
is  true,  is  only  yohn  Murchie  ;  but  it  is  expressly -shown 
that  he  does  not  sue  merely  for  himself,  and  in  his  pffi- 
vate  character.  This  is  shown  by  its  being  stated  in  the 
bill,  and  admitted  in  the  answer,  and  ot'^^r  proceedings, 
that  he  sues  as  surviving  trustee,  and  for  the  benefit  of 
the  town  of  Manchester.  In  the  case  of  his  wishing  to 
appropriate  the  proceeds  of  the  recovery  to  his  own  use, 
therefore,  he  would  be  forever  estopped  froni  such  pre- 
tension, as  well  by  such  proceedings,  as  by  the  decree  ii 
this  cause,  which,  pursuing  the  character  of  the- claim  set 
out  in  the  bill,  decrees  (Jbenef  daily ^  at  least)  only  in  fa- 
vour of  the  town  of  Manchester.  Nor  does  it  foBow 
that,  in  the  case  of  the  appellant's  success  in  this  instance, 
the  inhabitants  of  the  town  could  disclaim  Murchic^s 
agency,  and  harass  him  with  a  new  suit  hereafter.  If, 
however,  ft  were  even  so,  the  appellant  possessed  full 
power  to  subject  himself  to  that  inconvenience,  by  the 
shape  and  character  of  his  proceedings.  In  the  event  of 
a  future  suit  brought  by  them,  many  circumstance* 
might  be  urged  by  MdyOy  tending  td  show  that  Murchii 
was  their  autnorized  agent,  (admitting  that^  on  general 
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principles,  he  was  incompetetitO  and  that,  with  a  fuU 
knowledge  of  all  circumstances,  they  acquiesced  in  his 
assuming  that  character,  and  carrying  on  the  suit.   While 
it  is  entirely  admitted,  that  all  persons  concerned  m  the 
demand,  made  by  a  bill  in  equity,  ought  to  be  parties 
plaintiff,  with  the  exception  of  cases  in  which  they  are 
very  numerous,  and  the  like ;  there  is  no  rule  or  princi- 
ple whiph  prohibits  the  defendant,  where  such  parties  are 
realltf  represented,  from  dispensing  with  the  strictness  of 
form^  or  with  objections  of  a  merely  le^^al  character,  in 
deducing  tl\e  character  of  the  representative.     There 
inay  be  ^  difference  between  the  total  absence  of  parties^ 
for  want  of  whom  the  Court  of  equity  is  disabled  from 
it^  favoutite  object  of  doing;  complete  juslice  in  one  suit, 
s^nd  cases  in  which  there  is  a  mere  defect  in  the  power  of 
the  qgenty  to  which  the  adverse  parQr,  desirous,  perhaps, 
Qf  a  speedy  decision,  is  content  to  abandon  hia  objection. 
7his  distinction  derives  abundant  support  from  those 
principles  of  the  Courts  of  equity,  by  which  8ome^  of 
many  numerous  parties*  are  permitted  to  sue  ;  those  un- 
der the  influence  of  which  that  Court  even  supplies  and 
^points  trustees,  or  guardi^s,  for  the  purpose  of  suing, 
and  the  like  ;  and  which  disregard  form,  for  the  purpose 
of  dispensing  substantial  equity  to  those  beneficially  in- 
terested.    However  the  case  might  be,  in  the  present  in-*' 
9tance,  had  the  appellant  stood  merely  still,  or  objected 
m  an  earlier  stage  of  the  cause,  he  has  estopped  himself 
hy  the  course  taken  by  him  in  his  proceeding.     He  has 
m^orked  such  estoppel,  by  bringing  an  ejectment  against 
Murchiej  as  turviving  trustee  of  thu  town  of  Manchester ^ 
of  which  ejectment,  the  present  suit  may  be  considered 
as  merely  a  continuation  in  another  forum  ;  by  recog- 
nising him  as  such,  trustee,  not  only  by  that  suit,  but  by 
his  answer  in,  the  present  f  and  by  consenting  that  the 
<:au8e  should  be  then  *'  heard^^  (as  is  before  said,J  as  to 
JUayOf  which  t/erm,  ^^  heard^^  was  undoubtedly  intended 
to  mean  a  trial  upon  the  merits,  a^  contradistinguished 
^Qm  the  dilatory  ei^ception  for  want  of  partle?.     I  con^  -^ 
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OcTOBEn,  sider  all  these  acts,  and  those,  too,  m  relation  to  parties 
who  are  injacty  though,  possibly,  irregularly^  represent- 
ed, a»  amounting  to  a  waiver  of  the  objection  on  the 
part  of  the  appellant.     But  for  such  waiver,  the  appellee 
(if  his  authority  were  otherwise  defective)  might  have 
set  the  objection  at  defiance,  by  showing  a  private  act  of 
Assembly,  a  written  power  by  the  inhabitants  of  Manr 
Chester^  or  the  like,  giving  him  full  and  complete  autho** 
rity.     Under  circumstances  like  the  present,  the  Court 
will  presume  any  and  every  thing  tending  to  show  that 
the  waiver  was  not  made  without  due  consideration,  and 
that,  if  it  had  not  been  made,  every  objection  to  the  ap* 
pellee's  competency  could,  in  the  Court  below,  have  been 
easily  obviated.     This  view  of  the  subject  precludes  the 
necessity  of  considering  how  far  the  appellee  would  have 
been  authorized  to  mamtain  the  suit,  on  general  prin* 
ciples,  or  by   virtue  of  the  acts  of  1769  and  1779,  or 
cither  of  them.     It  goes  on  the  principle,  that  it  is  unfair 
and  unjust  for  a  party  to  decoy  another,  by  false  signals, 
into  the  appellate  Court,  where  the  objection  cannot  be 
obviated ;  that  it  is  competent  for  a  party  to  release  a 
right  intended  for  his  benefit ;  that  it  is  not  competent  to 
a  Court  to  decree  against  the  consent  and  admissions  of 
both  parties  ;  and  that,  in  this  case,  no  inroad  is  made 
upon  the  jurisdiction  of  the  Court  of  equity,  as  all  parties 
necessary  to  a  complete  decree,  are,  in  fact,  (though,  pos- 
sibly, irregularly  so,)  before  the  Court. 

It-is,  in  the  next  place,  contended,  that  there  are  not  the 
proper  parties  defendant  in  this  case :  and  this  objection 
is  branched  out  to  extend  to  Byrd*8  trustees,  or  their 
representatives,  and  to  Zj/on#  and  Pendleton^  or  those 
representing  them  under  the  deed  of  1 770.  As  to  ByrS^t 
heirsy  against  whom  he  warrants  by  the  deed  to  Mayo^ 
the  objection  is  not,  I  believe,  extended  to  them :  if  those 
heirs  should  be  construed  to  be  bound,  under  the  war- 
ranty  in  the  deed,  by  an  alienation  made  by  ByrtPs  au- 
thority many  years  before^  yet,  Byrd^  having  before 
parted  with  the  legal  title  to  his  trustcts,  and,  as  it  h 
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eontended,  to  Pendleton  and  Lyons^  they  are  not  neces-  October, 
sary  parties  to  this  suit,  unless  the  Court  is  prepared  to  ^.^^i^J^^ 
say  that  you  are  to  hunt  through  all  the  intermediate  ^^y^ 
alienors  up  to  the  original  owner  of  the  land,  and  that  he,  Murchie 
or  his  heirs,  are  indispensable  parties.  With  respect  to  ""^ 
the  representatives  of  those  from  whom  the  appellant 
purchased  the  mill  and  canal,  they  need  not  be  before  the 
Court,  under  the  actual  6pinion  of  the  Court,  as  I  un- 
derstand  it,  which  only  gives  to  the  appellees  the  land 
up  to  the  canal  aforesaid.  There  will  be  nothing  in  thk 
decree  by  which  those  parties  can  be  possibly  affected. 

As  to  the  necessity  of  making  Byr(fs  trustees  parties, 
the   appellee  certainly  wants  no  decree  against   them: 
they  have  parted  with  the  legal  title  to  the  appellant : 
even  Carter,  who,  at  the  time  of  the  institution  of  this 
^dit,  had  the  remnant  of  that  title  abiding  in  him,  was' 
deprived  of  the  same,  by  the  decree  in  the  proceedings 
mentioned,  which  was  prior  in  date  to  the  decree  now 
appealed  from.     ByrtPs  deed  to  Mayo,  which,  at  law, 
was   objectionable  for  want  of  Carter*s  signature,  has 
been  freed  from  that  objection  by  the  decree  aforesaid. 
The  appellant  was,  thereafter,  possessed  of  the  complete 
legal  title,  und  the  appellees  are  in  quest  of  it.  On  gene- 
ral principles,  it  would  seem,  that  those  who  have,  and 
those  who  want,  the  entire  subject  of  controversy,  would 
be   proper  and  sufficient  parties.     It  is  enough  that  all 
those  should  be  parties  defendant  to  the  suit,  who  possess 
all  the  riglits  in  controversy  in  that  suit,  and  therefore 
can  enable  the  Court  of  equity  to  make  a  complete  de* 
tree  upon  the  subject.     It  is  not  necessary  thtt  all  those 
tboutd  be  also  parties,  who  will  be  necessary  parties  in 
^ther  suits,  to  which  the  decision  in  the  suit  in  question 
may    give  rise,  by  reason  of  a  warranty,  or  otherwise. 
That  would  lead  \o  sl  never-ending  line  of  parties,  would 
Carry   you  up  through  all  the  mesne  alienations  to  the 
original  oWner,  and  impose  upon  the  plaintiff^  without 
necessity,  the  burthen  of  comprehending  parties  who  are 
to   hinri   unknown,  and  perfect  strangers.     It  la  a  grc^^ 
Vol.  in.  3  R 
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OcTOBBu,  nkattcr  gained  to  the  jurisdictioti  of  Courts  of  equityv  ^^ 
settle  the  controversy,  and  avoid  circuity,  as  to  all  iiite« 
rested,  in  the  very  question  in  contest  in  the  suit  ^  thai 
is,  (as  applied  to  this  case,)  as  to  all  poesesMng  or  claim- 

"~^"  ing  the  legal  title.     There  are  sufSicient  difficuldes  and 

delays  already  existing  under  this  rule»  and  arising  from 
the  number  of  parties  indispensably  necessary.  Thereis 
no  need  to  go  further  to  outgo  the  demand  in  the  biU, 
and  essay  the  vain  attempt  to  settle  by  cne  decision^  all 
other  suits,  and  every  consequential  claim  or  injuiy, 
which  may  grow  out  of  the  decision  of  the  point  in  issue* 
It  is  a  consequence  of  these  principles,  that  no  person 
need  be  a  party  to  a  suit  in  equity,  against  whom,  if 
brought  to  a  hearing,  there  can,  or  need  be,  no  decree; . 
(d)  Wffatt*9  although  he  be  interested. (a)  On  this  principle,  it  is 
^'  'held  that  a  residuary  legatee  need  not  be  a  party;  nor 
need  a  bankrupt  in  a  suit  against  his  representatives; 
though  they  are  both  much  interested  in  reducing  the 
amount  of  the  sum  demjnded.  Again,  it  is  said  not  to 
be  necessary  to  make  the  assignor  of  a  bond  a  party,  in 
a  suit  against  the  assignee  impeaching  the  same,  althougk 
he  is  interested  in  the  consequence  of  the  suit,  by  virtue 
of  his  assignment.  All  these  parties  are  as  evidently  in* 
terested,  as  the  trustees  in  this  case  would  be  if  they  had 
warranted  the  appellant's  legal  title.  In  that  case  tivey 
would  be  evidently  interested  in  defeating  the  plaintiff  ia 
this  suit ;  for  they  would  thereby  defeat  the  appellant's 
remedy  over^  against  themselves,  for  retribution.  Ib 
principle,  there  is  no  difference  between  the  cases :  between 
the  case  of  the  residuary  legatees,  bankrupt,  and  assignor 
aforesaid,  and  that  of  vendors  warranting  the  legal  title. 
The  contingent  liability  of  the  party  warrantitig,  to  be 
affected  in  another  suit,  ia  therefore  no  ground  on  which 
hfi  should  be  held  a  necessary  party  In  the  suit  in  quc^ 
tion.  This  suit,  as  to  its  whole  extent,  may  be  deddsd 
without  entering  at  all  into  the  question  of  that  liability : 
ihat  question  is  to  be  discussed  in  another  suit,  m  which 
the  person  warrantmg  is  a  party,  and  in  which  it  iM,m±m 

Digitized  by  VjOOQIC 


tn  the  2Blh  Year  of  ike  Commonwealth.  403 

4^cided«  whether  in  fact  he  warranted,  or  is  liride  to  .October, 

.  1811. 

retribution,  or  not.     The  general  principle,  dispensing 
with  such  parties  in  the  case  o^  an  actual  warranty,  will, 
however,  be  much  strengthened,  if,  in  the  suit  before  us^ 
it  appears  that  no  such  warranty  was  made  ;  and  that,  in 
faect,  no  Itabiltty  to  make  retribution  exists  in  favour  of 
the  appellfAit.  That  circumstance  cuts  up  thi^)  pretension 
by  the  roots,  if,  otherwise,  itiipplted  to  the  case  before 
us.     If  this  contingent  interest  does  not  entitle  the  per- 
son warranting  to  become  a  parryr  for  his  own  sakey  far 
less  wilt  it  for  the  sake  of  his  alienee^  the  defendant,  who 
stands  in  the  preferable  situation  of  having  his  imme« 
diate  recourse  over,  against  him,  in  case  of  eviction.  Al* 
though,  in  the  c&se  of  a  warranty,  the  party  warranting 
is  eventually  interested,  no  decree  can,  in  a  suit  like  the 
present,  be  made  against  him.     Such  decree  cannot  be 
made  in  favour  of  the  plaintiff,  because  he  goes  for  the 
land  ^  for  the  legal  title,  which  the  person  warranting  has 
not,  but  hrs  alienee  has;   and  he  (xht  plaintiff;  has  no 
right  to  the  money  ;  for  which  only,  in  case  of  eviction, 
the   warrantor   is  liable.     Nor  can   a  decree  be   made 
against  him  in  favour  of  the  defendant;  1st.  Because  no 
decree  can  be  made  in  favour  of  one  defendant  against 
another;  and,  2dly.  Because,  then,  there  would  be  two 
decrees  in  the  same  cause ;  one  in  favour  of  the  plaintiff, 
for  the  land^  and  another  in  favour  of  the  defendant,  for 
the  money ;  whereas,  the  most  that  Courts  of  Equity 
have  aspired  to,  was,  to  settle  the  whole  claim  demanded 
in  the  bill  by  one  decree.     If,  then,  there  can  be  no  de^ 
cree,  against  the  party  warranting,  either  for  the  plaintiff 
or  defendant,  he  need  not  be  before  the  Court,  on  the 
only  ground  on  which  such  parties  are  held  necessary, 
namely,  to  avoid  circuity  of  action.     In  that  case,  this 
circuity  (though  for  another  and  distinct  cause  of  action) 
must  be  encountered ;  for  you  can  only  come  at  him  by 
miother  and  a  separate  suit. 

There  is  another  principle  on  which,  in  favour  of  a 
party' defendant,  persons  are  sometimes  held  to  be  neces* 
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and  that  is  the  principle  of  afibrdiog  aid  to  the  tklc  set 
up  by  such  defendant.     Thus  it  was  held  in  the  case  of 
towther  v.  CarUon,(a)  that,  in  a  suit  against  a  purchaset 
with  notice,  froxn  a  purchaser  without  notice,  the  formor 
is  entitled  to  have  the  aid  of  the  latter,  to  enable  hioa  to 
defend  bis  title.    In  the  case  beforie  us,  however,  (admii* 
ting  that  the  trustees  had  warranted  the  title  of  the  ap* 
p^llant,^  they  have  no  such  shield,  which  would  enure  to 
pover  him   from  th^  present  claim^    They  had  befbr^ 
conveyed  the   equita-»le  title   to  the  appellees,  (which 
drew  the  legal  tide  with  it.  except  as  against  a  purchaser 
without  notice,)  and  had  also  parted  with  the  legal  title 
itself,    before    the    decree    in   question    was  rendered* 
There  was  nothing,  therefore,  abiding  in  iham,  which 
might  aid  the  title  of  the  defendant ;  bat  if  this  case  had 
a  common  principle  with  that  of  Lowtltcr  v.  Carii^ 
Qn  which,  too,  the  objection,  of  the  want  of  parti<:s,  was 
faien  by  the  defendant,)  it  will  be  seen  that  the  Court 
adopted  the  principle  in  that  case,  by  analogy  to  the 
pases  of  aid'prayer  at  the  common  law.    In  those  oases* 
the  tenant  for  life,  for  example,  is  allowed  to proM^  in 
m4  him  in  the  reversion.     The  Court,  by  resorting  to 
that  analogy,  seems  to  have  admitted  that  this  was  a^rt* 
vil^gc  in  favour  of  the  defendant,  which  he  might  dam 
on  the  one  hand,  or  waiv^  on  the  other;  and  it  is  pro- 
bable that  he  would  be  even  considered  as  waiving  it  faj' 
^t  claiming  it.     The  Court  considered  it  as  grouad  of 
defence  incident  to  the  case  of  the  particular  defendant, 
fmd  of  which  he  only  had  knowledge,  ao.d  waa  competoft 
to  claim  or  relinquish :  they  did  not  consider  it  as  an  in* 
^«di^nt  of  the  jurisdiction  of  the  Court  of  equity,  and 
which^  for  the  purpose  of  avoiding  circuity,  abould  be 
had,  whether  demanded  or  not,  on  the  part  of  the  det 
fendant.     While  the  ground  of  claim  I  am.  now  consi- 
dering is,  in  this  case^  widdy  different  from  that  exbtiag 
in  the  case  of  Lowther  v.  Ca^lu^m  aa>  in  thta.tauie,  the 
ypndof  ^as  np^^hield  whi<sh  vooUi  btiftoaipoieiiLtotie* 
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fend  and  protect  the  rights  of  the  vendee  as  aforessud;  October, 
the  ca^es  are  similar  as  to  the  character  of  the  pretenaion, 
which  I  have  just  mentioned.  The  pretension,  in  this  case, 
3s  in  that,  would  be  only  a  privilege  in  favour  of  the  de- 
fendant :  it  is  not  a  sine  qua  non  of  the  jurisdiction  of  the 
Court,  without  which  no  complete  decree  could  be  ren- 
dered in  the  cause :  a  complete  decree  may  be  made 
against  him  who  has  the  complete  legal  title.  There  is 
this  further  difference  between  the  cases,  that,  while,  in 
that  case,  the  aid  of  the  vendor  was  in  i^iCX  prayed,  in 
this  it  was  tiisclaimed.  It  was  renounced  on  the  part  of 
the  defendant ;  if  not  by  not  praying  it,  at  least  by  the 
various  positive  acts  of  disclaimer  already  mentioned* 
It  was  not  until  the  appellant  saw  the  prospect  of  being 
defeated  on  those  merits,  which  he  had  challenged,  or 
invited  the  appellees  to  try,  single  and  alone  on  bis  part, 
that  he  took  this  ground  of  objection ;  or,  rather,:  it  was 
then  taken  for  him ;  and  that  in  the  appellate  Court,  in 
which  it  is  not  practicable  for  the  appellees  to  obviate 
the  objection. 

These  views  of  this  subject  preclude  the  necessity  of 
examining  the  decisions  of  this  Court,  on  the  subfect  of 
parties.  Whatever  dietOi  or  doubts,  may  be  found  ta 
exist  therein,  there  b  certainly  no  positive  and  sokma 
decision  in  conflict  with  these  principles*  It  seems  to 
have  been  ^e  fashion  in  this  Court,  without  always 
knowing  why,  or  wherefore,  to  object,  in  suits  in  equity, 
for  want  of  parties.  The  ignesfattn  arising  out  of  this 
prolific  subject  of  parties,  have  sometiiaes  served  to  be- 
wilder and  mislead  the  Court  \  but^  1  believe^  that  this 
is  the  first  time  in  which  the  subject  has  been  fuUy  and 
fairly  met  by  this  tribunaL  I  shall  be  happy  if,  in  the 
decision  now  to  be  given,  such  criteria  shall  be'establish^ 
ed  by  the  Court,  as  will  bring  all  future  questions  of  the 
kind  to  the  j^roper  teat ;  and  render  these  sightless  and 
flcmodering  objeetiods  less  fashionable. 

The  foregoing  remarks  go  upon  the  admission,  that 
the  UDAteesof  f^^had,  in  hxx>,  given  the  iq>pel^  a 
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October,  warranty,  in  the  deed  they  made  him,  which  would  ena- 
ble him  to  recover  over,  against  them,  in  case  of  eviction. 
That,  however,  is  far  from  being  the  case.  That  war- 
ranty is  not  only  entirely  wanting,  but  the  deed  carries 
the  most  ample  proofs  upon  its  face,  that  np  such  War- 
ranty was  intended.  In  addition  to  the  enormous  ina- 
dequacy of  price  before  spoken  of,  and  which  is  in  utter 
hostility  with  the  idea  of  passing  a  complete  title,  the 
omission  of  a  clause  of  warranty,  as  to  the  trustees^ 
while  one  exists  as  to  Byrd^  and  his  heirs,  is  decisive 
that  none  was  intended  as  to  the  fornner  j  on  the  prin- 
ciple that  **  expressto  unms  est  exclusio  altertusJ*'*  Again, 
that  deed  only  disposing  of  the  lots  and  land  thereby 
embraced,  with  the  exception  **  of  such  land  as  is  laid 
off  into  lots  and  disposed  of  by  lottery,'*  it  may  well  be 
doubted  (especially  when  it  is  found  that  the  deed  to 
Pendleton  and  Lyons  has  a  similar  exception)  whether 
THIS  lind  passed  thereby,  it  having,  in  fact,  been  dispo- 
sed of  by  lottery,  as  an  appendage  to  the  lots,  and  for 
which,  consequently,  the  purchasers  gave  an  enhanced 
price.  The  deed,  therefore  relied  o«  by  the  appellant, 
to  show  the  necessity  of  these  parties,  is  a  complete  y^/^ 
de  se  in  this  particular  ;  it  not  only  leaves  it  doubtful,  to 
say  the  least,  whether  this  land  passed  thereby,  but 
shows,  beyond  a  possibility  of  doubt,  that  no  warranty 
was  by  them  made  or  intended* 

As  to  Pendleton  and  Lyons^  and  those  representiag 
them,  under  the  deed  of  1770^  they  have  nothing  to  do 
with  the  present  controversy.  Their  right,  if  any,  will 
remain  wholly  unaffected  by  the  present  decision.  How- 
ever (as  it  at  present  appears)  thetr  right  may  be  <:on- 
sidered  as  being  prior  to,  and  intercepting,  the  legal  right 
of  the  appellant^  it  cannot  affect  that  of  the  appellees,  it 
being  posterior  to  the  equitable  contract,  which  is  thft 
ground  of  their  claim.  It  neither  lies  in  the  mouth  of 
the  appellant  to  object  the  want  of  a  party  under  whom 
he  does  not  claim,  nor  to  impose  it  upon  the  appellees  to 
"engage  in  another  and  distinct  subject  oi  controvenjr* 
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It  is  no  reason  why  the  plaintiff  should  be  ddayed^  or  Octobbk, 
retarded,  io  his  claim  against  the  present  appellant,  that 
he  shows  another  to  be  entitled,  which  also  shows  that 
he  himself  has  no  title*     The  object  of  praying  in  aid  is 
to  protect  the  title  of  the  defendant — not  to  defeat  that  of         ~ 
the  plaintiff.     The  deed  of  Pendleton  and  Lyons  cannot 
affect  this  claim,  (if  that  deed  be  taken  to  be  still  in  ex- 
istence, and  unsatisfied,)  for  another  reason,  namely,  that 
it  did  not  pass  nor  affect  this  land.     It  only  passes  to 
those  grantees,  such  lands  as  were  not  ^^  before  sold**  by 
the  trustees,  "  and  as  they  now*'*  (in  1 770)  "  have  a  right 
to  sell,"    under  the  original  deed  from  Byrd  to  them* 
This  land  having  been,  however,  before  sold  to  the  lot- 
holders  as  aforesaid,  or,  at  least,  it  being  land  which,  in 
1770,  the  trustees  had  not  *'*'  a  right  to  sell,"  in  conse- 
quence of  the  contract  which  is  the  ground  of  this  bill, 
it  did  not  pass  by  the  said  deed.     The  exception,  in  the 
deed,  immediately  following  the  foregoing  passages  of 
"  the  prizes  drawn  by  the  fortunate  adventurers  in  the 
lottery,"  cannot  narrow  the  effect  of  those  passages,  so 
as  to  pass  the  land  in  controversy  by  that  deed ;  1st. 
Because  a  deed  is  to  be  so  construed  as  to  reconcile  and 
give  effect  to  a// the  material  expressions  thereof;  and, 
2dly.  Because  this  land  ought,  on  a  liberal  constructioq, 
to  be  considered  as  a  part  of  those  ^'  prizes,"  and,  there- 
fore, as  exempted  from  the  operation  of  this  passage 
also.     This  deed,  of  1 770,  therefore,  has  nothing  to  do 
with  this  land ;  and,  if  it  had,  the  appellant  has  not 
shown  that  he  has  derived  any  right  under  it.     If  it  be 
said  that  the  appellant  should  be  protected,  on  the  ground 
Qf  being  a  purchaser  from  Pendleton  and  Lyons^  who  it 
is  also  alleged  were  purchasers  vnthout  notice  of  the  ap- 
pellees* tide  ;  it  is  answered,  that  he  not  only  did  not 
purchase  from  them^  but,  also,  that  all  and  every  of  the 
notorious  acts  before  relied  on  to  convict  Mayo  of  being 
a  purchaser,  with  notice^  from  Byrd's  trustees,  would 
equally  apply  to  Pendleton  and  Lyons;  and,  indeed,  per- 
ti^ips,  more  so,  as  their  purchase  was  more  recent,  aft^r 
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OcToBBKi   tlie  contract  and  circumstances  aforesaid  had  their  c%^ 
istence,  than. the  purchase  by  Mayo. 

Upon  the  whole,  while  I  am  of  opinion  that  ^re  was 
never  a  just  ground  of  objection  for  want  of  parties  de- 
fendant to  this  cause,  and,  however  the  objection',  as  to 
the  party  plaintiff,  may  be,  on  general  principles,  I  am 
cleaiiy  of  opinion  that  that  objection  ought  not  to  be 
available  under  the  circuorstances  existing  in  this  cause; 
We  ought  not  to  suffer  the  appellee  to  be  entrapped  by 
this  objection,  after  the  appellant  has  elected  to  go  to  trial 
On  the  merits,  and  those  merits  are  found  to  be  against 
him. 

I  am  of  opinion,  therefore,  that  the  decree  is  ri^t  in 
the  main;  but  it  is  erroneous  so  far  as  it  invades  the 
appellant's  right  to  the  ten  feet  of  land  lyifvg  along  the 
canal.  As  to  that  extent,  I  am  of  opinion,  that  the  de* 
cree  should  be  reversed,  and  in  all  other  things  affirmed. 

Judge  Fleming.  This  being  a  cause  of  nmch  ezpec<»^ 
tation  and  great  interest  to  the  contending  parties,  and 
having  been  argued  with  great  ability,  on  both  sides,  the 
Court  bestowed  on  it  peculiar  attention  and  deliberation  ^ 
though  much  of  what  I  had  to  remark  on  tl^  subject, 
especially,  respecting  the  capacity  of  the  appellee  to  sue^ 
and  the  want  o(  parties  (the  only  points  on  which  I  ever 
doubted)  has  been  anticipated,  and  ably  discussed  by 
my  brother  Roane.  I  shall,  therefore,  confine  myself 
principally  to  the  merits  of  the  cause  ;  and,  there  being 
a  division  in  the  Court,  shall,  as  the  ground  of  n»y  own 
opfaiion,  take  the  liberty  of  briefly  stating  the  orioik, 
foundation^  and  establishment  of  the  town  of  Manchester} 
(where  there  was  previously  a  public  warehouse,  for  the 
inspection  of  tobacco,  called  Rocky  Ridge^  a  few  tra- 
ders and  other  settlers  in  the  vicinage;)  and,  notwith- 
standing  the  jurisdiction  of  a  Court  of  equity,  in  the 
case,  was  vehemently  denied  by  Mr.  Williams^  proceed 
to  decide  the  cause  purely  on  eyuHable  principles ;  pre- 
mising, that  the  appeUee^  after  suting  in  his  bill  the 
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i^ttnd  of  his  equity,  proeewJcd  to  charge,  **  that  yohti  OetoBi^ 
Mayo  hath  commenced  an  action  of  ejectment  at  common 
law  against  him,  {John  Murchh^  as  trustee  of  the  said 
town,  hi  the  Richmond  district  Court,  and  threatens  to 
obtain  judgment,  and  to  turn  jour  orator,  and  the  said 
inhabitants,  out  of  possession,  notwithstanding  this  equt« 
table  title  aforesaid ;''  and '  prays  reKef*  To  the  above 
charge  the  appellant  answered,  '*  that,  in  consequence  of 
the  said  Ml  and  suit  of  the  complainant,  this  defendant 
has  suspended  the  p  osecution  of  his  ejectment,  and  hift 
o{>tained  a  decree  in  this  Court  against  the  said  trus*' 
tees,*'  (meaning  Byrdfa  trustees^)  *'  to  which,  and  thi. 
proceedings  therein,  this  defendant  refers ;  in  order  that 
the  tvholt  of  this  controversy  may  be  finally  heard  in 
this  Court/*  To  this  answer  the  plaintiff  replied  gen^ 
r^ly ;  and  thus  were  the  parties,  by  mutual  consent^  fair* 
\y  at  issiie,  on  the  equitable  merits  of  the  cause.  It  wad 
urged,  however,  in  the  argument,  that  **  consent  cannot 
give  a  C<mn  jurisdictionJ**  True,  the  maxim  is  correct^ 
but  applies  not  to  the  case  before  us)  which  needed  no 
consent  to  give  Jurisdiction  to  a  Court  of  equity ;  a 
Court  of  equity  being  the  only  proper  tribunal  for  the 
hearing  and  decision  of  the  cause ;  and  a  party  may,  un«* 
doubtedly,  by  consent^  waive  every  advantage  that  might 
be  taken  of  error  inform  of  the  proceedings,  in  a  Court 
of  competent  jurisdiction^  and  rely  altogether  on  th^ 
tneriis  of  his  cause ;  which  is  precisely  what  was  done 
in  the  present  case,  if  there  be  any  such  error  in  the  re<f 
cord ;  aftd  the  party  shall  be  stopped  and  concluded  by 
his  own  Consent^  so  solemnly  and  deliberately  stated,  and 
sworn  to,  in  his  answer :  and  error  in  form  only  was 
stated,  and  objected  to  by  one  of  his  bgenious  an4 
learned  counsel. 

Let  us  now  inquire  in  whose  favour  the  equity  of  the 
ease  preponderates. 

The  late  Colonel  WiltuAn  Byrd^  a  gentleman  of  great 
influence  in  the  country,  as  well  from  his  rank  as  the^ 
Vot.  U^  %Jt 
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OoTot««,  immensity  of  his  fortune,  distinguished  and  esteemed^riso 
>^^-^^.Ji^^  for  his  strict  honour  and  great  liberalityi  clahned  and 
Mayo  obtained  the  entire  confidence  of  his  fellow  subjects ;  and 
Murthie.  being  proprietor  of  the  soil  where  the  town  of  Manches'* 
— "^""""^  ter  stands  9  and  of  a  large  tract  of  country  around,  on 
both  sides  of  yames  Rmr^  and  wishing  to  raise  a  sum 
of  money,  proposed  to  dispose  of  a  great  portion  of  diat 
estate  by  way  of  httcry^  and  to  establish  a  t^wm  on  each 
side  of  the  river ;  and,  in  order  to  enhance  the  value  of 
the  lots,  and  encourage  adventurers,  he,  in  the  month  of 
July^  1767,  published  the  scheme  of  his  lottery  in  the 
public  newspapers ;  in  which  he  stated,  that  the  advanta- 
geous situation  of  the  estate  was  too  well  known  to  re- 
quire a  particular  description,  though  it  might  be  ae- 
eessary  to  inform  the  public  that  the  obstructioos  through 
the  falls,  and  in  other  parts  of  the  river,  might  be  re« 
moved,  and  the  river  made  navigable  to  the  said  town* : 
^  the  navigation  (said  he)  thereby  will  be  extended  and 
made  both  safe  and  easy  for  upwards  of  two  hundred 
miles  above  the  said  falls,  and  a  communication  opened  to 
the  western  frontier  of  the  middle  colonies;  wherel^ 
theie  will  be  not  more  thao  sixty  or  seventy <«mile»  por- 
tage from  James  River  to  the  Ohio;  so  that  the  immense 
treasure  of  that  valuable  country  must  necessarily  be 
brought  to  market  to  one  or  other  of  the  said  towns ; 
which  will  occasionally  raise  the  rents,  and  enhance  die 
value  of  the  lands  and  tenements,  under  mentioned,  be* 
,yond  the  power  of  conception." 

In  designating  the  prizes  on  the  south  side  of  the  river, 
he  stated  the^r^^  prize  to  consist  of  a  double  forge  mill, 
valued  at  £8fl09 

With  two  acres  and  a  half  of  land  adjoin* 

ing,  and  2,000  acres  of  the  hack  land;  the 

use  of  the  landing,  the  canalj  with  ten  feet 

on  each  side,  &c* 
And    (after  noticing    twelve    lots    already 

improved)  headed  *'  lots  unimproved,  each 
^      half  an  acre»  to  be  laid  off  in  a  town  c^^- 

Digitized  by  LjOOQIC 


In  Ike  364&  Year  cfdu  Commonmeallh.  411 

Vfinient  to  the  river^  with  public  landings:  Qctobui, 

•number  of  lots  300,  at  25  pound  each."        £7,500  "**' 

^*'  Tickets  to  be  had  of  the  trustees,  named  s^bove,  also 
i»f  Colonel  Archibald  Cary^  John  Hayles^  and  of  the  sub- 
gcriber.        Signed,  WI^-LIAM  BYRD." 

Srom  the  encouragement  and  allurements  th^s  held 
out  to  the  public,  the  tickets  met  with  a  rapid  sale  ;  and 
the  greater  part  of  them  having  been  disposed  of,  the 
lottery  was  drawn  the  ensuing  summer.  /  purchased 
ibur  o£  the  tickets,  but  they  all  having  turned  up  blanks ^ 
Ihave  no  further  interest  therein.  In  the  mean  time,  Mr. 
Benjamin  Wfltkins  surveyor  of  Chesterfield  cQunty,  a 
gentleman  well  skilled  in  his  office,  and  of  undoubted  in- 
tegrity, was  employed,  by  the  agents  of  Colonel  Byrd^  to 
lay  off  the  towa,  agreeably  to  the  terms  held  out  by  th^ 
scheme  of  the  lattery:  the  events  and  circumstances 
which  took  place  on  that  occasion  have  been  detailed  ia 
sundry  depositions  filed  in  the  record^  have  been  suffi- 
ciency commented  upon,  and  need  not  be  recapitulated- 
<  In.  the  year  1 769,  an  act  oi  assembly  passed  **  for  estab- 
Hehing  towna  at  JRocky  Sidge^^  &?c.  and,  after  a  long 
preamble,  it  was  enacted,  '^  that  the  said  first  mentioned 
piece  of  land,  lying  and  being  at  the  falls  of  James 
Miver^  on  the  south  side  thereof,  be,  and  the  same  is 
hereby ,^  constituted,  appointed,  erected,  and  established  a 
town,  .in  the  manner  it  is  already  laid  out  into  lots  and 
streets,  agreeable  to  a  plan  and  survey  thereof,  made  by 
Benjavtin  Watkins^  surveyor  of  Chesterfie  d  county 
afores^,  containing  the  number  of  three  hundred  and 
flrelve  lot^,  as  by  the  said  plan  and  survey,  relation 
being  thereto  had,  may  fully  and  at  large  appear  j  and 
shall  be  called  ^nd  known  by  the  name  of  Manchester.^ 
When  we  cast  our  eyes  on  the  pla^  and  survey  of  the 
town  referred  to  in  the  act  of  assembly,  it  appears  to 
extend  upwards  of  half  a  mile  parallel  with  the  river ; 
between  which,  and  the  canal  mentioned  in  the  proceed^ 
ings,  lies  the  narrow  slip_  of  land  now  the  subject  of  con- 
troversy; which  Colonel  jJyrflf,  in  the  year  1774,  sold  t9 
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the  fether  of  the  appellantj/dr  abwt  2S  pounds  ;  ootmih  ^ 
standing  the  same  was,  hy  the  surveyor,  when  he  laid  off 
the  town,  specifically  reserved  fpr  the  general  use  and 
benefit  of  the  proprietors  and  inhabitants  -thereof  { 
for  doing  which,  he  was  authorized  by  his  emploferft  ^ 
(as  appears  by  sundry  depositions  in  the  record;)  and 
was  also,  as  such,  ratified  and  confiri^edby  the  aforesat4 
|H:t  of  assembly,  in  the  year  1769 ;  and  whether  it  was 
Called  a  street^  a  conjtmon^  a  way^  an  easemsnU  or  was 
distinguished  by  any  other  name,  seems  to  me  quite  im* 
material;  as,  I  conceive,  the  fortunate  adventurers  in  tb« 
lottery,  and  the  subsequent  purchasers  o{  town  lots^under 
them,  haye,  by  solemn  compact^  an  undoubted  right  to 
the  free  use  of  the  land  in  question  forever  i  for  this 
compact  ought  to  receive  as  liberal  and  beneficial  a  eon- 
Struction,  in  b.'.hoof  of  the  purchasers,  as  the  Sfte  for  m 
c^mm^rcial  town^  and  other  circumstances,  can  admit  of; 
because  they  prompdy  paid,  for  the  premises,  the  full 
stipulated  price,  affixed  by  the  vendor  hioAself,  thu%» 
avowedly  and  publicly  boiight  and  sold  for  that  intStir 
dual  purpose. 

I  should  not  have  ta^en  notice  of  the  small  consider^ 
ation  the  father  of  the  appellant  paid  for  the  land  in 
litigation,  had  not  one  of  his  counsel  repeatedly  asserted, 
with  great  emphas  s^  that  it  was  worth  half  a  mtUion  df 
dollars ;  but  from  what  motive^  or  with  what  vietc^^  those 
assertions  were  made,  we  have  yet  to  learn  4  nor  will  I 
even  hazard  a  cotjecture  on  the  subject,  lest  I  be  mis* 
taken :  but,  be  it  as  it  may,  and  admitting  them  tx>  k^ 
correct,  or,  that  the  land  be  worth  double  the  ^mtt 
stated,  the  counsel  knows,  or  otight  to  know,  that  its. 
value  cannot,  in  the  smallest  degree,  influence  the  dect* 
sion  of  the  cause ;  for,  whether  it  be  worth  a  dollar  only, 
pr  a  million  of  pounds,  the  rights  of  the  parties  are  the 
same  ;  and  the  Court  will  judge  of  thefn  without  regard 
to  the  value  of  the  subject  in  litig^ion. 

It  was  asked,  too.  with  exultation,  as  a  question  Qoan* 
Ifwerable,  '^  if  the  slip  of  land  in  dispute  be  decided  toi 
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belong  to  the  town,  how  the  inhabitants  thereof  could    October, 
pass  through  it,  from  the  upper  streets  to  the  river,  in  a 
dhiect  course^  without  committing  a  trespass  on  the  pro- 
^prietor  of  the  canal  ?^^     It  was  an  inauspicious  question 
on  the  part  of  the  queriH  ;  as  it  seemed  an  effort  of  a   '~ ^    ' 
desponding  advocate^  to  puzzle  and  raise  difficulties  in  ' 

a  tottering  cause,  unsustainable  on  rational  grounds^ 
rather  than  to  define  and  enlighten  one  that  might  be 
supported  on  just  an4  equitable  principles ;  i^nd  tended 
more  to  strengthen  than  impair  the  equity  of  the  appel- 
lee, had  aid  thereto  been  wanting.  The  ans^ver  to  the 
q^uestion,  however,  is  prompt  and  es^sy;  to  wit,  *'by 
erecting  bridges  across  the  canal^  at  such  places  as  the 
inhabitants  may  think  convenient,  leading  from  any 
•tteet  in  the  town  directly  to  the  river ;  taking  care  not 
to  obstruct  the  passage  of  the  water  to  the  mill,  nor 
otherwise  to  injure  the  cansd," 

The  bridges  erected  may  be  such  as  that  now  standing 
across  the  canal,  on  the  public  road,  leading  from  the 
iqaain  street  of  the  town,  to  the  bridge  on  the  river,  and  to 
JCoutfs  ferry-landing  below  the  town,  which  would  be  no 
detriment  to  the  canal.  That  thi$  position  is  reasonable 
and  just,  will  appear  evident,  by  considering  the  purpose* 
for  which  the  canal  was  made,  and  why  the  use  of  it 
beeame  an  item  in  the  great  prize  of  the  lottery,  of  which 
the  appeHant  is^  by  purchase,  now  the  proprietor. 

It  was  obviously  to  convey  water,  from  the  river 
above,  to  the  forge  and  mill;  and,  therefore,  the  use  of 
it  was,  of  necessity,  made  a  part  of  the  capital  prize. 
The  mill  has  beep  rebtalt,  and  is  now  in  useful  operation* 
The  ten  feet  of  ground  annexed  to  the  canal^  on  each 
«ide  thereof,  was,  principally,  to  furnish  earth  and  stone 
to  repair  breaches  that  might  be  made  therein,  by  tem- 
pests, ^ods  in  the  river,  or  other  accidents,  several  of 
which  have  happened  within  my  observation,  and  by 
those  means  have  been  repaired*  The  same  ground  may 
serve  also  for  other  purposes,  at  the  discretion  of  the 
proprietor  j  Provided^  direct  passages,  froni  the  streets 
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OcTonEs^   to  the  river,  be  not  thereby  obstructed ;  for,  akhougjli, 
s,,^^--J^^^  on  general  principles,  the  grant  of  the  use  of  a  thui^ 
Mftyo       without  a  qualification,  may  be  co|:i9trued  a  grant  of  the 
Muichie.     thing  itself;  yet  the  use  may  be  so  m6di&ed'and  appro- 
'""""*"*"  priated,  as  to  admit  of  a  different  interpretation  ;  and 
such,  I  conceive,  the  case  before  us  admits  of,  and  re- 
quires*    For  instance,   the  use  of  the  landing  was  in- 
cluded in  the  first  prize  of  the  lottery  ;  evtdendy,  for  the 
convenience  of  shipping  iron,  iour,  &c  from  thefor^ 
and  mill,  and  for  receiving  necessaries  by  wat«r,  wfakb 
cannot  be  construed  into  an  absolute  grant  of  the  kmi^ 
ing  itself,  to  the  exclusion  of  all  others ;  so,  with  respect 
'  to  the  canal,  the  use  only  of  which,  as  appurtenant  to  the 

forge  and  mill,  was  held  out  to  the  public  by  the  scAewti 
of  the  lottery  ;  and  equity  will  construe  it  sach  a  use  M 
fully  to  answer  the  purposes  intended,  without  prejudice 
to  others  ;  thus  may  it  be  u^ful  to  both  parties,  without 
injury  to  either,  and  the  original  object  and  intention  of 
the  f ranter  of  the  loUery  be  fulfilled ;  for  that  was  the 
foundation  of  the  claims  of  the  parties  on  both  sides, 
and  the  appellant  can  claim  no  better  right  than  was 
vested  in  Harry  Morse^  the  fortunate  adyentiKer  whQ 
drew  the  t:apiul  prize  in  the  lottery. 

It  cannot  be  fairly  presutned  that  the  inhabitants  witt 
wantonly  erect  bridges  across  the  canal^  at  heavy  expea- 
aes,  where  they  are  not  necessary^  merely  to  vex  the  ad* 
verse  party  ;  but  in  progress  of  time,  and  future  im* 
provements  of  the  town,  several  may  be  found  conyeoieat 
and  requisite  ;  and  such,  in  ray  apprehension,  they  wift 
have  an  undoubted  right  to  erect. 

By  the  act  of  Assembly,  "  to  enlarge  the  powers  of - 
the  trustees  of  the  town  of  Manchestefy^^  passed  m  the 
year  1778,  it  is  (among  other  things)  enacted,  *•  that 
all  sums  of  money  to  be  recovered  by>  this  act,  S'  aMhe 
applied,  by  the  trustees,  towards  repairing  the  streets  of 
the  said  town,  or  erecting  wharfs,  and  improvmg  the 
public  landings  within  the  sameJ* 
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It  is  not  contended,  however,  that  thia  act  strengthen- 
.ed  the  rights  of  the  inhabitants  to  the  landjn  cpntrover* 
sy  ;  but  it  shows  the  great  attention  the  legislature  paid 
to  the  improvemenu  of  the  town  in  its  inCant  state  ;  and 
their  sense  and  understanding  to  have  been,  (perfecdy 
coincident  with  my  own,)  that  the  purchasers  had  pre- 
viously acquired  the  right  to  public  landing^^  to  erect 
tvhanxesy  and  to  ev^ry  conv^tence  the  river,  parallel  with 
the  town,  can  aiTord  ;  which  several  rights,  in  my  con- 
ception, were  vested  in  them  by  fair  purchase  from  die 
proprietor,  for  a.  valuable  consideration,  many  years  prior 
to  the  sale  of  the  premises  to  Mr.  Mayo  /  otherwise^ 
where  are  the  conveniences  to  the  river,  the  public  land^ 
ingSs  and  other  advantages,  from  an  extensive  commerce 
with  the  western  country,  ostentatiously  held  out  to  the 
public,  and  promised  in  the  scheme  of  the  lottery^  to  be 
foand  I  Are  they  on  the  back  lota  of  the  town,  half  a 
mile  from  the  river ;  at  the  toll  house  of  the  bridge,  on 
an  island,  or,  in  the  moon  ? 

That  a  large  commercial  town,  on  a  navigable  river, 
which  was  contemplated  and  calculated  to  endure  for 
ages,  and  is  now  daily  improving  in  wealth  and  popula- 
tion, should  be  laid  off,  and  established  by  law,  under  a 
solemn. promise  ef  the  proprietor  of  the  soil,  held  out  to 
the  public,  of  every  convenience  the  river  could  afford, 
to  induce  our  citizens  to  become  purchasers  of  lots,  and 
inhabitants  of  the  town,  and  the  purchases,  by  solemn 
compact  being  nckade,  that  the  proprietors  and  inhabi- 
tants are  to  be  forever  excluded  from  the  free  use  and 
benefit  of  the  river,  is,  in  my  conception,  a  position  so 
preposterous,  and  such  a  solecism  in  jurisprudence^  as 
not  to  require  a  serious  refutation. 

The  appelant  claims  all  the  land  between  Ae  river 
mni  the  canalj  parallel  with  the  town  ;  and  should  he 
succeed  in  bis  demand,  and  himself,  or  his  successors,  at 
a  future  d^,  throug]i  interest  or  caprice,  erect  a  wall^  o^ 
dig  a  ditch  i^long  the  margin  of  the  rifer^  the  inhabitaats 
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the  limits  of  the  town. 

On  mature  consideration  of  the  cause,  Jt  seems,  to  me, 
that  the  proprietors  of  lots  ih'the  town  of  Manchester^' 
and  the  inhabitants  thereof,  afe,  by  fair  purchase,  wdf 
entitled  io  etery  Convenienct  of  public  landing's  jivharveSf 
navigation  of  the  river,  &c.  appertaining  to  the  slip  of 
land  in  controversy,  which  the  late  ColoneX Bj/rd^  as  pr^ 
prictor  thereof,  might  have  used  and  enjoyed  prior  to 
the  publication  of  the  scheme  of  his  httery^  and  that,  by  . 
the  after  sale  of  the  prem'ses  to  Mr.  MayOt  he  committed 
hfratid  on  the  adventurers  therein,  and  those  who  have 
purchased  under  them* 

But  yet  there  appears  a  materia]  error  in  the  decree^ 
which  gives  to  the  appellee  not  only  the  slip  of  land  iti 
tontroversy,  but  also  the  canal  and  its  appendages,  the 
free  use  of  which,  with  ten  feet  of  land  on  each  8id6 
thereof,  under  the  restrictions  before  mentioned,  unques* 
ttoDftbly  belongs  to  the  appellant,  as  appurtenant  to  the 
ihiH,  of  which,  it  appears,  he  is  the  lawful  proprietor.  I 
am,  therefore,  of  opinion,  that  so  much  of  the  decree  as 
gives  to  the  appellee,  for  the  use  of  the  tows,  the  canal^ 
and  ten  feet  of  land  on  each  side  thereof,  odght  to  be  re- 
Versed,  and  the  residue  of  the  said  decree  affirmed* 

The  following  was  entered  as  the  Court*€  opinion; 

^  The  Court  is  of  opinion,  that  the  said  deeree  is  er- 
roneous, in  having  therein  ordered,  ^  that  the  defendant, 
John  Mayo^  do  release  all  his  estate^  rights  titlt.  and  w4- 
terest^  in  the  land  in  the  bill  mentioned,  to  the  plaintiff^ 
and  his  successore,  trustees  of  the  town  of  Manchester^^    ' ' 
for  the   use  of  the  said  town ;'  therefore,  it  h  decreed  ^!^-! 
and  ordered,  that  the  same  be  reversed  and  annulled,  aiid    *v 
that  the  appellee  pay  to  the  appellant  ^is  costs,  by  Khil 
expended  in  the  prosecution  of  his  appeal  aforesaid  here*     * 
And  this  Court  proceeding,  &c.  it  is  further  decreed  and 
x>rdered,  that  the  appellant  do  release  to  the  appellee 
god  his  successors,  trustees  of  the  town  of  Matichester^ 
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tor  tke  use  of  the  proprietors  and  iDhabitants  of  the  said  0«tobx», 
town,  for  the  time  being,  all  his  estate,  right,  title,  and 
interest  in  .the  siip  of  land  in  the  proceedings  n^entioned, 
lying  between  the  river  and  the  canai^  also  in  the  proceed-  R*m»jr. 
ings  mentioned,  except  ten.  feet  of  land  adjoining  thesamtf 
on  the  north  east  side,  and  the  whole  length  thereof,  as  an- 
nexed to  the  said  atmal ;  that  the  proprietors  and  inhabi- 
tants of  the  said  town,  for  the  time  being,  be  forevef 
quieted  in  the  possession  thereof;  and  that  the  appeUant 
pay  to  the  appellee  his  coats,  by  him  about  bis  suit  in  the 
said  Court  of  chancery  expended*^' 


Lusk  against  Ramsaj.  s^^^ii 


Sipt.  33,  Mid 
Abtfc9, 1811. 

WILLIAM  RAMS  AT  filed  his  bill  in  the  superior  ^  ^^^^ 
Court  of  chancery,  for  the  Staunton  district,  statinsr  that  »    writ   of 

fieri  facioMf 
the  goods  of  a  certain  David  Luaky  of  Rockbridge  county,  upoa  the  pro- 
being  under  execution  at  the  suit  of  Jones  &f  Co.^  (which  Sebuw,  U  not 
property  was  principally  store  goods,  or  the  remains  of  a  hii**S?ing  » 
store,)  the  complainant,  and  a  certain  Robert  Moore^  at  ^nJ^JufoSi- 

the  request  of  said  Lusk^  became  his  securities  in  a  forth-  tmnet    imtU 
^  '^  iQoh  bond  It 

coming  bond  for  the  delivery  of  said  goods,  on  the  day,  forfeited. 

and  at  the  place  of  sale ;  the  complainant  having  explain-  in  a  fortkoo- 

<jd  to  the  said  Lusk^  in  the  hearing  of  Troyman  IVaytt^  Tright  to  de! 

deputy  sheriff  for  James  Caruthers^  the  high  sheriff  of  ^^P^ 

be  eam  on 

that  dnyt  peteeably  obtain  potsesaioa  thereof. 

L"  3.  If  the  sheriff*,  aft'^f  t«1dng  a  fortbeomiog  boiid*  aeeept  the  9ame  gooda  iVom  tbe  d«-feiid« 

B        itnty  in  discfaai'ge  of  hit  body  from  aitother  ttxeeatioD,  and  prereot  the  aoretj  in  meh  bond 

F       from  delivering  them  on  the  day  of  gale  therein  appointed ;  a  Court  of  eqnStj,  on  a  biH  M 

R       discovery  aad  injonetlon,  exhibited  by  the  aoretyy  will  req\iire  the  therift;  and  aU  parties  eon- 

I  eemed,  to  answer  a  charge  of  fraud  and  eombination,  and  (whether  fraud  ttk  established  or 

'  BOt^  will'  perpetoally  enjoin  a  judgment  rendeised  against  the  surety  upon  the  fortheoming 

(•       bpodt  as  unconscionable  against  fum  ;  leaving  tlie  plaintiff,  in  that  ju'lgraent,  to  his  remedy 

li^unat  the  sherilT;  and  the  sheriff  to  his  remedy  against  the  person  who  indemnified  bim» 

o^  to'  whom,  by  mistakot  or  in  bis  own  wrong,  he  paid  the  money  in  satitfoetioo  of  the  se* 

eond  execution 

4.  T)ie  plaintHF  In  the  iteeond  exeentioa,  to  satisfy  wbieb  the  sberiff*  improperly  sells  tht 

'  goods,  need  not  be  a  party  to  such  soit  in  chancery ;  beoaote  the  sure^  la  the  bond  waotf 

no  decree  against  him. 

Vou  ill.  50 
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OdToBtm,  Rockbridgey  vrho  had  the  goeds  m  possessions  thai  aatd 
goods  were  to  remain  in  the  possession  of  the  com^ 
plainant,  and  the  said  Mcorc,  as  ^eir  s^coriQry  ufitil  the 
day  of  sale ;  to  which  said  X*U9i  cheerfully  consented^ 
wdy  ii>  pursuaface  of  that  agreement,  gave  up  the  {[oods 
into  their  hands,  together  with  die  key  of  the  room  ia 
which  they  were  stored ;  and  thus  things  atood,  until  s 
few  days  before  that  appointed  for  the  sale^  when  the  aaid 
Zo»i,  with  the  said  Wiaytt,  (who  were  prayed  to  be  heU 
^vdc£sttdants  to  the  bill,)  came  into  the  house  where  tb^ 
goods  were«  then  in  possession  of  said  JUoore*  and,  taking 
the  key  dut  of  the  door,  delivc;red  it  to  the  said  Waytt, 
and  at  the  same  time  gave  him  possession  of  the  goods^ 
in  discharge  of  his  body  from  another  execution,  in 

behalf  of  .     ,  then  in  possession  of  the  ssud 

Watftty  and  probably  served  on  said  Luak;  although  the 
aaid  Moore  was  then  in  the  house,  and  in  possession  of 
the  goods,  and  for  the  express  purpose  of  delivering  them 
(say  three  days  afterwards)  to  the  said  IVaytt^  in  dis- 
i^harge  of  the  forthcoming  bond  given  as  aforesaid ;  with 
all  the  circumstances  whereof  the  said  IVaytt  wsl%  weB 
acquainted  i  that,  on  the  day  of  sale,  the  key  and  goods 
were  pointedly  demanded  from  the  defendants*  that  the 
goods  might  be  delivered  in  terms  of  the  bond;  'and 
when   these  reasonable  demands  were  refused,  the  said 
Waytt  was  requested,  as  the  goods  were  in  his,  hands  and 
possession,  to  proceed  to  sell  them  in  terms  of  his  a^- 
vertisement»   and  in  discharge  of  the  bond ;  which  be 
irefused   to  do,  and«  under  all  those  circuinstances,  re- 
turned the   bond  forfeited,  and  gave  the  complainant 
notice  thereon ;  and  a  judgment  was  afterwards  entered 
vpon  the  said  bond  against  the  complainant  alon^;  no 
notice  having  been  given  to  the  said  Moore  i  that,  on  the 
return  of  said  bond  forfeited,  the  said  fVaytt  proceeded 
to  the  sde  of  the  goods  afqresaid,  in  dischai^ge  of  the 
second  execution,  and  actually  sold  them;  which  second 
execution  (as  a  circumstance  of  fraud  the  complainant 
stated)  was  on  a  judgment  cot^fes^ed  by  eaid  iiwi,  wit^J* 
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out  scrvke  of  writ,  the  usuid  forms^  solemnities,  or  de-   OcTOBsm^ 
iays  of  uie  case. 

The  bill  charged  both  the  defcadai^  witb^atn/^of 
which  it  prayed  a  Sseavery^  and  also  an  injunction 
against  **  the  plaintiffs  ai  kw^  the  sheriff i  and  aH  par"  ' 
Uea^^  to  stay  all  fnrtfa^  proceedings  on.the  judguif^t 
upon  the  forthcoming  bond.  The  coi^plainant  aUe^d^ 
in  an  amendment  to  the  bill,  that  he  could  not  prov«  ^ 
law  the  knowledge  of  the  de£endaatt  Waytt,  that  the 
goods*  weri»  actually  pledged  to  the  complainant,  an^ 
Hubert  Aborey  as  their  seosrity  against  that  bond ;  this 
fact  resting  in  the  knowledge  of  himself^  and  the  said 
Waytt  and  Moore  only,  the  Court  at  law  refusing  to  hear 
Moor e^ 9  evidence;  and,  further,  that  the  judgment  on 
which  the  second  execution  was  fdunded,  was  confessed 
in  terms  of  stay  of  execution  until  September  next  fol-< 
lowing;  which  fact,  although  known  and  believed  by  the 
complainant,  he  could  not  prove  in  opposition  to  the  en- 
tering of  judgment  upon  the  forthcoming*  bond* 

The  defendant,  iMsk,  by  his  answer,  said,  ^  that  about 
the  time  the  delivery  bond  was  entered  into,  or  shortjly 
after,  the  complainant,  in  a  conversation  with  th«  said 
Moore^  and  this  respondent,  observed  that  the  goods  ought 
to  be  taken  care  of,  or  locked  upy  or  some  thing  to  thqt 
effect;  whereupon  the  respondent  observed,  that  the 
bouse  was  secure;  diat  he  (Hd  not  -wish  the  same  to  be 
locked  up^  as  he  did  business  therein^  and  vnshed  to  have 
4 he  Vise  of  it;  but  that  he  would  be  careful  not  to  settlor 
lessen  them  ;  that  the  complainant,  and  Moore^  dien  had 

'some  few  words  together,  which  he  did  not  hear,  but 
heard  the  said  Moore  say,  he  suppo^d  it  would  do  ; .  that 
the  key  was  then  in  the  respondent's  possession,  and  con- 
tinned  so;  he  contmuing  to  occupy  the  mid  store  as  a 

^-counting  room^  until  the  execation  of  Boys  isf  M^QdmojU- 
was  levied  on  him ;  on  which  day  the  said  Moore  canre 

'to  the  respondent's 'house,  and  the  respondent  having; 
asked  him  if  he  had  come  for  the  purpooe  of^e^erk$g 
gaid  goods  in  discharge  of  said  bond^  he  rcfdied  he  had; 
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do  any  thing  on  the  subject  at  that  time,  aa  he  was  going 
to  muster,  but 'desired  iiim  to  stay  in  the  store  uiitil  his 
return.    This,  he  supposes,  must  have  be&n  the  pMsessioHj 
or  delivery  of  the  key,  mentioned  in  the  biH,  but  denies 
that  the  same  was  s6  considered  by  him,  neither  did  he 
obtain  the  same  from  the  said  Moore  by  fraud,  as  stated 
hi  the  bill ;  but  when  he  went  to  deliver  the  goods  to  the 
sheriff,  in  discharge  of  his  body>  the  key  was  in  the  doo^ 
as  usual, '^    This  respondent  admitted,  ^'that  the  said 
Moore  did  demand  the  key  of  him  on  the  day  of  sale  men* 
tioned  in  the  delivery  bond,  but  the  same  was  not  deli- 
vered, being,  before  that,  delivered  to,  and  being  in  the 
possession  of,  Troyman  Waytt^  deputy  shertf  as  afore- 
sJiid." 

Waytty  by  his  answer,  admitted  that,  **  about  the  time 
the  bond  was  entered  into,  some  observation  was  made, 
by  some  person,  be  knows  not  who,  thai  the  goads 
ought  to  be  taken  care  of  and  not  sold  or  lessened  before 
the  day  of  sale^  or  something  to  that  effect ;  but  denied 
that  he  heard  them  pledged^  or  particularly  delivered  to 
the  compfainafit  and  said  Moore^  to  be  by  them  delivered 
at  the  day  of  sale,  or  any  thing  to  that  effect :  on  the  cots* 
trary,  it  appeared  to  him  that  the  complainant  reposed 
confidence  in  the  said  Lusk  to  deliver  the  goods f  for  not 
only  the  complainant,  bi^t  the  said  Moort  went  off  the 
next  day,  leaving  the  safd  Lusk  in  possession  of  the  pro- 
perty as  usual ;  and  the  said  Moore  did  not  return  untH' 
about  the  time  of  levying  the  second  execution.'^  This 
respondent  **  had  no  knowledge  of  any  pledge  or  other  Hen 
fn  the  property^  to  indemnify  the  said  securities,  than  io 
usual  in  other  cases  ;  neither  does  he  believe  that  any 
such  did  exist;  but,  on  the  contrary,  he  then  did,  and 
yet  does,  believe  that  they  were  restored  to  the  owneiv 
the  said  David  Lusky  as  in  usual  cases^  to  remain  in  Ids 
possession,  and  at  his  risk«  and  to  be  ddivered  »t  hitl 
pleasure  on  it  be  day  of  sftle/'^    .  '■     *-/ 

The  respondeat  further  stated,  **  that^  tiftertfap  «nH9ft«' 
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action,  and  before  the  day  of  sale!  a  writ  of  ca»  sa.  came   October* 
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to  his  hands  in  behalf  of  Boya  &P  M^Calmont,  against  said 
£f/ji,  and  wliich  was  execnted  by  the  respondent  on  the 
body  of  said  Lust,  who  Was  then  in  his  store  ;  the  said 
'Moore  being  also  present,  or  in  town,  and  acquainted  ' 
therewith,  as  the  respondent  believed ;  that  the  said  Lu»k 
and  Moore  had  frequent  conferences  togedier,  relating, 
as  the  respondent  believed,  to  the  delivery  of  the  goods 
aforesaid,  to  discharge  his  body ;  which  proposition  was 
made,  but  the  respondent  would  not  agrbe  thereto,  (this 
aaid  property  not  being  suflScient  to  cover  the  debt  men- 
tioned in  said  execution,)  until  the  said  Lusk  procured 
-written  instructions  from  the  attorney  of  the  plaintiffs^  to 
the  respondent,  to  receive  the  same.  The  respondent 
then  went  with  said  Ltisi  into  the  store,  tohere  the  said 
Moore  then  was.  and  Where  som^  conversation,  not  heard 
by  the  respondent,  passed  between  the  said  Lusk  and 
Moore^  whereupon  they  all  came  out  of  the  door  together^ 
and  the  said  husk  {Moore  being  then  present,  and  maUng 
no  abjections)  locked  die  door,  and  delivered  ^e  key  to 
the  respondent '' 

The  respondent  denied  **  that  the  complainant  came 
forward  on  the  day  of  sale  appointed  in  the  delivery  bondy 
or  at  any  time  before  that  time,  and  after  the  levying  of 
the  execution  o^Boys  £sf  M^'Caimont  as  aforesaid,  (although 
he  was  frequency  in  Lexington^)  to  cfaim  the  property y  or 
to  -clirect  a  sale  thereof  under  the  first  execution;  but' 
still  signified  he  supposed  there  was  no  danger;  nor  did 
he  make  any  such  claim,  or  give  any  such  directions, 
until  some  time  before  the  sale  on  the  last  execution ; 
when  he  told  the  respondent  that  he  would  attend  on  the, 
Amy  of  sale  appointed  by  the  l^t  execution,  and  demand 
the^i^oods  to  be  sold  en  the  first:  -this,  die  respondent  be* 
Dibvedt  was  after  the  time  judgment  was  rendered  against 
him  em  the  «lclivery  bond :)  it  is  true,  6n  the  day  of  saltEf, 
on  the  last  execution^  he  did  use  tiieae  words :  **  Mr. 
IVat/tty  I  believe  I  •mill  claim  ^^Atp  goods  on  the  diti0erif 
hoTulr  br  Dduvh  I  amf  seturityv*'  Thia  he  Mid,  at  Ae  ti^e 
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when  the  goods  were  about  to  be  offer^  for  sale,  by  vir- 
tue of  Boys  &?  M^Calmont^s  execution ;  but  made  so 
other  demand :  on  the  contrary,  he  bid  at  the  sale.  The 
respondent  admitted  that,  on  the  day  appointed  for  die 
sale  in  the  delivery  bond,  the  said  MtPoredid  appkf  to  hhi 
for  the  key  of  the  stor^.  in  order,  as  he  saidv  to  deliver 
up  the  said  goods  to  be  sold  on  the  first  execution  ;  bul 
which  the  respondent  refused,  supposing  himself  aiMwer^ 
able  for  the  said  goods  on  the  execution- of  Bo^  fi 
M^Calmont.  lit  denied  all  fraud,  collusion,  or  other  im* 
proper  conduct,  and  dechirbd  that,-  in  every  respect  lie 
had  acted  as  he  suppi>sed  the  law  required." 

WUiiam  Jones^  the  acting  partner  of  (he  mercatfCile 
house  of  William  Jen^  Csf  Co.,  ^l^o  answered,  obseTviai^ 
that,  although  he  was  not  named  z,  defendant  in  the  hM^ 
lie  was  in  the  subpcsna*  He  declared  himself  entire^ 
i^oirant  as  to  the  conduct  of  the  deputy  sheriflp^  ^^^t 
or  the  other  defendant,  Lusk;  and  contended  that  fee 
ought  not  to  be  affected  by  any  fraud  or  dee^tion  of 
which  tiiey  might  have  been  guHty;  but  the  complav 
nant's  remedy  ought  to  be  against  the  sheriff;  that  ff  tiie 
property  was  vested  in  the  complainant  and  his  co*9ecu« 
rity,  Moore^  (as  he  pretends,)  it  is,  then,  the  ordin&ry  ease 
of  ah  officer  executing  process  upon  the  godds  and  ekM* 
tels  of  another,  for  which  he  has  his  remedy  at  taw;  tkut^ 
even  if  the  complainant  and  ebb  respondent  had  ^fori 
equity^  a  Court  of  equity  would  not  take  his  kgaivubnae^ 
tage  from  the  latter,  and  give  it  to  the  former,  but  wottH 
leave  the  parties  where  the  law  left  tbem:  that  if  dK 
goods  were  restored  to  the  defendant,  LwHk^  upon  bb  en* 
tering  into  the  forthcoming  bond,  as  the  taw  dtrecta,tilfei 
respondent  had  not  such  a -property  or  iatcteet  itt  tboee 
goods,  as  to  prevent  Lusk  from  disposing  of  tbem  as  hi 
pleased ;  and  hp  having  delivered  them  to  the  siMWy  in 
discharge  of  hist^ody,  the  respondeiit  Supposed  tfae^i^ 
inquiry  to  be  made,  03  to  hm^  was  whedierth&i 
were  deiiveredy  or  the  iandfoffeked.  .This  W9t»  ; 
£(;ctly  legal  question,  properly  triable  in  a  Ctmttai 


ieM9 
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uxkd  not  of  vfuUy;  and^  therefore,  upon  this  ground,  also,   Oo  roaca^ 
the  injupction,  as  to  him,  ought  to  be  dissolved.  ^^'-^ 

A  great  nuB^bcr  of  depositloDS  were  tak^n  by  the  par-  '  "^'^ 
tiee,  chiefly  for  the  purpose  of  proving,  or  disprevip^  Ramsay. 
th«  allegations  that  goods  were  pledged^  by  Lusk^  to 
JRamioy  and  Moore^  for  their  indemnification,  and  (tf 
(:harging  the  defendants,  Lusi  and  Waytt^  with  a  fraudu- 
lent combination  to  fix  the  loss  resulting  frpm  the  insol- 
vency of  Luii^  upon  the  complainant,  or  exculpating 
(hem  therefrom.  But  as  this  Court  decided  the  cau^e 
upon  the^general  doctrinCf  that  the  lien  of  the  first  ex^  ^ 

eution  continued,  in  law,  to  bind  the  property  after  the 
jForthcoming  bond  was  given,  the  reporter  thinks  it  pro- 
per not  to  notice  the  depositions  further*  m 

The  suit  having  abated  by  the  complainant's  death* 

was  revived  in  the  names  of  Edward  Graham  and  Sally. 

Ramsay^  his  administrators ;  and  csime  on  to  be  heard 

.    the  5th  of  Aprilt  1805  ;  whereupon  Chancellor  BbowK 

delivered  the  following  opinion  and  decree  : 

^  This  is  a  case  of  considerable  consequence  to  the 
parties,  but  of  still  greater  importance  to  the  public ;  in- 
asmuch as  it  involves  the  inquiry,  ^  whether  the  giving 
o£  a  forthcoming  bond  is  a  satisfaction  of  the  execution, 
mid  a  release  of  the  property  upon  which  it  has  been  le- 
iried  V  It  is  contended  by  the  counsel  for  the  defendant, 
that  the  question  has  been  decided  by  the  Court  of  ap- 
peals, in  the  cases  of  Dundass  Csf  Taylor,  1  Wash.  92.,  and 
■JBckhalsy*  Graham^  1  Cally  493. ;  and  that  the  same  prin- 
ctple  has  been  decided  in  England^  in  a  case  of  replevin.  ^ 

(This  last  case  I  have  not  been  able  to  find ;  but  con^ 
dli^d0  that  there  can  be  nothing  in  it,  strictly  applicable  to 
the  case  at  bar*)  If  this  is  so,  our  inquiries  ought  to  be 
at  aa  end*  ;  Let  us  examine  the  authorities  in  the  Court 
f^'  appeals*  In  Taylor  &  Dundass^  the  question  was 
4^ the- propriety  of' quashing  a  second  execution,  the  first 
.  halving  been  returned,  ^  levied  on  slaves,  and  a  replevin 
%  Jlsiamd^  taken,'   apd  ao  other  proceedings  had  thereon^ 
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Here  the  Court  say^  *  tbat  the  replevy  is  the /•^fsm^  a»  if. 
the  estdte  ))ad  been  sold  to  the  amount  o^  tbie  .debt ;  smdf 
though  it  if  an  indulgence  given  to  the.  defendant,  still 
the  execution,  is  considered  as  levied,  and  the  judgmeal 
discharged  ;  and  that,  under  the  act  of  Assembly^  a  jboiul 
to  replevy  is  as  complete  an  execution  of  the  judgineiit 
as  if  the  estate  bad  been  sold  to  the  full  amount  of  tilt 
debt;  and  the  party  is  left  to  pursue  his  new  reme<iy  upo9 
the  bond.'  *  What  is  the  act  of  Assembly  here  spoke* 
of  I  That,  where  goods  taken  in  execution  cannot  Im 
sold  for  three  fourths  of  their  value,  it  shall  be  lawful  fin? 
the  debtor  to  give  bond  and  security,  &c.  to  pa^  the 
money,  or  tobacco,  and  costs  and  interest,  to  the  creiJito^ 
wiMn  twelve  months  ;  and  on  such  bond  being  gtvei^ 
the  sheriff  shall  restore  to  the  debtor  the  goods  or  ea« 
^tate  so  taken.  The  principle  establisiied,  or  reooigataoi 
by  this  decision,  is,  that  the  taking  a  ref^kvy  bond  waa 
the  same  thing  as  levying  an  effective  or  productive  exe- 
cution ;  after  which,  and  while  it  was  in  fo^cei  no  second 
execution  could  issue,  though  the  goods  taken  on  the 
first  should  never  be  sold.  What  is  the  doctrine  estab> 
lished  by  the  judgment  of  the  Qourt  in  the  cns«  of 
£cihols  V.  Graham  f  .1  hat  the  plaintiff,  by  suing  out  « 
second  execution,  waives  all  benefit  under  the  firsts  and 
destroys  the  lien  which  the  first  execution  had  'Upon  the 
property  on  which  it  was  levied*  In  <  that  ease,  the  ep* 
pellee  had,  on  the  asth  day  of  Sep^mber^  in  the  yeav 
1788,  purchased  certain  slaves,  on  which,  k  wfl»  aeid 
(though  the  fact  is  not  found)  that  an execuiix^hud bee^ 
levied,  on  behalf  of  Craigy  and  a  bond  given  fbr.tfaeir 
delivery  on  the  day  of  sale«  in  the  Jugmt  preceding. 
After  the  sale,  in  September ^  a  se<;cmd  and  third  ^executioa 
issued,  under  one  of  which  the  prop^r^  was  a^jd*  Ix 
seems,  indeed,  to  have  been  conceded  by  the  connf^-fiar 
the  appells^nt,  that^.  if  the  forthconung  bond  had 
legal,  th^  property  would  Aereby  have  be^  .j 
from  vhe  Uen  created  by  the  execution.  Andr  it,ia  , 
lively  asserted  by  the  appellee's  counsel,  and  in  some  ^ 
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krtt  admitted  by  the  Court,  that  the  sheriff'*  return,   Otf«roBBft; 

■  .  1811. 

*  that  a  forthcoming  bbnd  was  taken,  and  the  property 

restored  to  the  debtor,'  was  a  ctear  release  of  the  prd« 

ptriy^  and  enabled  the  debtor  to  dispose  of  it»     Btit  at 

this  i^as  not  die  point  on  which  the  Court  decided,  and   ""*'**'**^ 

as  the  judge,  in  delirerin^  that  opinion,  adds>  ^  BtU  be 

ihis  09  ii  may  ;'  I  anH  induced  to  believe  that  the  asser- 

tion  of  the  counsel,  and  the  acquiescence  of  the  Court, 

iDay  ha^  proceeded  from  not  attending  particularly  to 

tile   distinction  between  a  replevy  and- a  forthcoming 

bond.     And  \  am  the  more  inclined  to  think  so;  from 

the  hinguage  used  by  the  counsel;  viz.  *  The  restoration 

(^the  property,^    Where  a  replevy  bond  was  given  the 

•hertff  .was' bound  to  restore  the  property.     To  replevy 

u  to  release*    But  when  tk  forthcoming'  bond  is  given,  the 

hiW  uses  a  v^  different  language*     The  sheriff,  in  that 

case,  ^  shall  sttjir  the  said  goo4e^  &fc.  to  remain  in  the 

p9sseseiou,  and  at  the  risk  of  the  debtor,  until  the  day  of 

sate '  Considering  myself,  then,  unfettered  by  any  eipresa 

Authority  on  the  subject,  my  duty  obliges  me  to  hazard 

my  own  opinion  on  the  law  of  this  case.     This  opinion 

f  pronoonce  with  great  diffidence,  as  it  is  different  from 

what  I  understand  the  general  opinion  to  be  ;  but  it  will 

siSord  an  opportunity  of  settling  the  question  if  (as   I 

think)  it  remains  unsettled.'^ 

^  The  hitention  of  the  legislature  was  to  itidulge  the 
debtor,  without  hazarding  the  rights  of  the  creiRtor. 
For  thi6  purpose,  the  debtor,  on  giving  bond  and  securi- 
ty to  deliver  the  property  on  the  day  of  sale,  is  per- 
mitted to  retain  the  possession  and  use  of  it,  until  that 
tiine,  and  relieved  from  the  inconvenience  and  expense 
ef  a  removal  by  thci  sheriff,  until  such  removal  becomes 
iiecesscAy  fot  l!he  purpose  of  satisfying  the  execution. 
If  he  pays  the  money,  no  sale  or  removal  is  necessary. 
Hb  is  also  free  from  the  expense  of  supporting  or  keep* 
lug  hi^  property,  between  the  execution'  and  sale,  and  is 
Diiuch  interested  in  its  safe  and  proper  keeping  and  sup- 

Veull£  3  H 
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OcTOBiE,  ^orU    The  creditm*  can  tosuin  uq  injury v  if  Ae  proy«r^ 

\^t^y^    ^  '^  delivered  aCcordiirg  to  ^becondicioo  af  th^  bond; 

Lusk       jf  ^^^^  ^j^g  bond  has  the  force  of  a  jadgtocnt,  on  which-t 

I    Ramaajr;      x,ew  cxectitton  may  idsue.     Bui  dots  ii  foMvw  that  tk€ 

^^""^""""^  giving  of  a  forthcgming  hond  reieaawB  the  frcpctt^  Jtom 

the  txecut'ionf     Must  a  new  execution  i»wicij^i<»c  a 

sale  can  take  place,  if  the  property  ie  deliverwib  a^cprdiog 

to  the  condition  of  the  bond  i    If  not,  and  the  ibnh- 

coming  bond  discharges  or  satisfies  the  exeG«Krifi^«^(tt 

contended,)  by  what  authority  does  thetbertff  p€w:^d ti 

ieH7     How  is  he  to  make  a  return  on^  his  .exccutioar  1a 

the  case  of  a  replevy  bond,  the  exeouiion  isalwaya-r^ 

turned  without  waiting  for  the  <lay  of  paymciit,  and  liie 

•property  can  never  be  sold  without  a  new  exccutHuu*-  In 

the  case  of  a  forthcoming  bond,  the  exeeution.  is  seldom 

returned  until  after  the  day  of  sale^  (perhaps  i€^au|[^tftOt 

Vb  be  returned  before,  ^  and  none  but<che  goocUlfivktfl 

upon  can  be  sold,  except  by  consent^  under  ttw^xecutioic; 

and  yet  we  are  told  that  the  goods  are  releas<:d' f rom  tbe 

power  of  the  execution  by  the  forthcoming  band  !  Wiuit 

Is  the  language  of  the  act  of  Assembly  ?     K  the.  debtor 

gives  bond  and  sufficient  security  to  have  ^,same^w4!^ 

and  chattels  forthcoming  at  the  day  ,of  salst'n^hsiJ^  be 

lawful  for  the  sheriff  to  suffer  the  said  goQds^  8iC.  to*  9^ 

main  in  his^  possession^  and  at  his  risky  until  xthtit  ttsncw 

/Why  at  the  risk  of  the  debtor^  if  the  goods  are  r^ekamd 

from  the  execution  f  The  debtor^soK/s  goods  are  alwa^ 

at  his  risk.     Why  until  the  day  of  sale  ?     It  th^  are 

released^  the  sheriff  has  no  right  to  call  for  them  on.that 

day^  more  than  for  any  other  goods.     TYks  b9n.(l,creai^ 

no  obligation  to  produce  them,  and  yet  the  sheriff  h^  the 

right,  and  it  it  his  duty  to  demand  and  receive  thffm^  or  IQ 

be,  at  the  time  and  place  of  sale,  ready  to  demanii  ^did  m- 

ceive  them ;  and  the  delivery  of  other  goods  .wUl-  not 

satisfy  the  condition  of  the  bond.     I  am«  therefore^  of 

opinion,  that  the  goods  are.  not.  released  from  i^e  exed^im 

until  the  day  of  sale ^  notwithstanding  a  ibrthcOBung  booi  . 

tnay  have  been  gtv^n/' 
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^^  But  it  i&  said,  the  debtor  may  dispose  of  the  goods  OcTOBtm, 
tn  the  mean  time,  and  that  the  sale  will  confer  a  good    s,,^^.^-^/ 
Tight  to  purchasers.     How  far  a  hofmfide  purchaser  of       *-^^ 
such  property,  xoiihout  notice^  might  be  protected  against     Baonar* 
a  security  dfemandiiig  to  deliver  in  discharge  of  his  bond* 
is  not  necessary  now  to  di^terminc.     There  is  no  such 
person  before  the  Courts     Perhaps,  in  that  case^  the  se- 
curity might  suffer  for  his  folly,  in  putting  confidence  in 
a  man  who  was  base  enough  to  deceive  him.     But  what 
is  the  case  at  bar  ?     A  deputy  sheriff  levies  an  executiotk  y 

on  certain  store  goods^  and  takes  a  bond  for  their  deli- 
veiy  on.  the  day  of  sale.     A  day  or  two  previous  to  the 
sale,  he  receives  those  ^ery  goods  from  the  debtor,  in 
discharge  of  tin  body  taken  on  a  subsequent  execution  ; 
he  puts  the  key  of  the  store  room  IH  his  pocket,  and,  in 
the  solemn  mockeiy  of  h;s  official  duty,  goes  to  the  place 
of  sale  at  the  time  appointed,  to  receive  «tho6e  good^i 
after  he  has  put  it  out  of  the  power  of  ^he  sureties  tp 
deliver  them  ;  the  key  is  dcneianded  that  the  goods  may 
be  brought  forth ;  the  demand  is  revised ;  the  first  debt 
is  secured  at  the  expense,  perhaps,  the  ruin,  of  the  inno« 
9em  securities  ;  and  the  second  is  to  be  satisfied  t!  rough 
the  bareness  of  the   debtor,  and  the  connivance  of  the 
sheriff !    What  follows  ?    The  bond  is  forfeited ;  one  set* 
cority  alone  is  notified,  and  that  one,  wh4»  was  not  pre* 
•sent  at  the  place  of  sale,  to  know  what  passed  there  ;  an 
execution  is  awarded  against  him ;  and  his  property  must 
be  sacHficed,  because  th^  sheriff  prevented  the  delivery 
of  the  goods  !  I  mean  here  not  to  insinuate  ^at  the  de- 
puty sheriff  acted  corruptly.     His  character  stands  far 
above  all  imputations  of  that  kind.     He  appears  desirous 
of  doing  his  duty,  and  to  have  acted  on  the  opinions  of 
others^  in  whose,  judgmenthe  had  greater  confidence  than 
in  his  own.     But  are  the  securities  to  suffer  because  he 
has  erred  f     Was  it  ever  intended  that  the  law,  for  the 
rcUef  of  debtors,  should  be  made  the  engine  of  fraud 
and  oppression  upon  their  innocent  securities  ?     That  a 
sheriff)  having  two  executions  against  a  man,  whose  ia« 
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K^^'^y.'^^/    and  that  the  Court  of  equity  ought  to  relieve  agaih^  al 
Lu«k        persons  claiming  under  an  executiofi,  thus  improperly  coii* 
Ham'saj.     duct^d;    and,  finally,  perpetuated  the  injunction.     Profli 
which  decision  an  appeal  was  taken  to  this  Court. 

This  case  must,  in  tny  opinion,  be  decided  on  g^nerri 
principles  ;  for  it  has^no  special  circumstanced.  •^  Tbote 
,    parts  of  the  bill  which  allege  that  the  securities  were  in- 
duced to  join  in  the  bond,  solely  on  a  previous^tSpulatioai 
made  in  the  hearing  of  the  deputy  sherMF,  ^tthe  goodt 
were  to  remain  in  their  care  and  safe  keeping  tiil  the  cbj 
of  sale,  and  then  to  be  delivered  by  them  to  the  aberii( 
in  discharge  of  the  bond }  and  that,  in  consequenee  of  tfaai 
Arrangement,  the  goods   were  actually  committed  to  the 
securities.    All  these  circumstances  are  flatly  denied  by 
the  answer.    The  answer,  moreover,  is  strongly  soppof^ 
ed  by  the  testimony  of  yoltn  M^CMand^  who  was  presettb 
and  aided  in  taking  the  inventory  of  the  goods.  He  tfaidks 
there  was  nothing  more  than  the  general  trust  and  coni* 
dence  in  cases  of  deli  very  bonds,and  dteposes  positive^  that 
Lusk^  the  principal,  had,  after  the  execution  of  the  dett' 
very  bond,  the  use  of  the  store,  and  might  have  sold  the 
goods  if  he  had  been  disposed  to  do  so;    The  alkgations 
of  the  bill  are  not  supported  by  a  single  wittiess  ;  fori* 
throw  out  of  the  case  the  deposition  of  HoieH  Jhtfrti 
one  of  the  securities  in  the  bond,  as  being  a&  inCQmf)e* 
tent  witness.     The  release  executed  to  him  by  his  sedi- 
rity,  Ramsay^  was  a  mere  nullity.     Moore  was  bound  lei 
Jones  Esf  Co.^  the  obligees  ;    and  they  only  coukl  leleflBiF 
that  obligation.     They  have  not  done  it,  and  the  oUiga* 
tion  remains.  But,  admit  him  to  be  competent,  I  eannnt 
believe  him ;  for,  in  addition  to  the  interest  whicli  he  tSA 
feels  to  vacate  the  delivery  bond,  it  cannot  be  forgottoft 
that  he  endeavoured,  in  the  first  instance,  to  shield  Irtte 
goods  against  the  operation  of  the  execution,  by  setti^giip 
a  fraiidulent  claim  of  interest  in  them.  I  caill  it  fraudoieirv 
because  it  Avas  quickly   abandoned;  and  has  not  bd» 
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liiiiee-Msertecl.  I  have  thought  it  necessary  to  strip  the  Octobes, 
#ase  of  these  circumstances,  that  we  may  more  clearly 
perceive  the  real  question  in  cot^troversy ;  but  I  am 
not  prepared  to  say  that  they  t^ould  have  produced  any 
•hange  in  ray  opinion,  even  if  they  had  been  fully  esub* 
lished. 

The  great  question  in  thts  case  is,  whether  it  was  com- 
petent to  Lusi>,  alter  the  execution  of  the  delivery  bond^ 
t0  tender  the  same  goods,  •in  discharge  of  his  body,  taken 
on  another  execution.  The  minor  questions,  whether  it 
wars  .compet^t  to  the  ^ame  sheriff,  who  had  levied  the 
firat  execution,  and  had  taken  the  delivery  bond,  to  re« 
ceive  tbem^  in  discharge ,  of  the  second  execution ;  and 
whether,  having  thus  received  them,  and  being  thus  in 
possession,  he  was  bound  to  sell  them  under  the  first  Ex- 
ecution, are,  in  fact,  only  di&rent  modifications  of  the 
^  ^ame  proposition.  They  mast  all  depend  on  the  iegal  ef- 
fcet  of  an  execution,  in  relation  to  the  Hen  upon,  or  change 
<tf  the  property  against  which  it  issues,  or  on  which  it 
has  been  levied.  When  I  use  the  term  /i^a/,  I  shall^ 
of  course,  be  understood  as  alluding  as  well  to  our  sta* 
tutes,  as  to  the  common  law. 

The  delivery  of  an  execution  to  the  sheriff  does  not  n/- 
ier  the  property  o/  the  goods,  for  that  still  continues  in 
the  defendant.  It  however  binds  the  property,  by  which 
nothing  more  is  meant,  than  that  any  subsequent  sale  by 
tl»  debtor  will  be  void ;  the  goods  being,  from  that  ttme^ 
in  the  language  of  Gilbert^  {Law  of  Executions^  p.  1 3, 1 4.,)^ 
*^  attendant  to  answer  the  execution  V'  or,  as  is  more  dis« 
tinctly  stated  in  2  Equity  Cases  Abr^  (p.  38  U)  ^^  if  the  de- 
fendant make  an  assignment  of  them,  unless  in  mar- 
^t  overt,  the  sheriff  may  take  them  in  execution."  Bu( 
by  levying  the  execution,  the  property  of  the  goods  ia 
chatted,  and  they  are  in  the  custody  of  the  law.  The 
sheriff  acquires,  by  the  seizure,  a  special  property,  but  it  la 
especial  property  only ;  x\i^ general  prop^y  being  devest-. 
ed,and  in  abeyance.  (1  Salk.  323.^  Cleri  v.  Withers;  also, 
6  Mod.  p.  S93|  where  the  same  case,  ai^d  particularly  this 
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October,  principle,  wiU  be  ibund  more  at  large.)  As.  a  conseqiiaic^ 
of  this  principle^  that  the  property  is  devestedf  and  put?ii| 
the  defendant,  and  that  the  goods  are  in  the  custody  pf 
the  law,  he  is  said  to  be  discharged  of  the  jndginai.4f 
that  is,  the  plaintiff  cannot  proceed  on  the  judgment  kg 
scufa.^  or  action  of  debt,  but  must  proceed,  agaiost  the 
sheriff.  But  what  is  the  nature  of  the  special  properiyatn 
^ired  by  the  sheriff  f  It  i&  only  that  he  acquires  jthe-righli. 
and  incurs  the  obligation,  to  possess,  take  care  o^  aad  sc8. 
the  goods.   As  a  consequence  thereof,  he  is.  liable  to.tl|^ 
plaintiff  for  rescous^  or  other  casualties,  and  may-  tl^erc-- 
fore  maintain  trover  or  trespass  against  any  .person  vhd 
^  ^^*f^'*  J»ay  ^J^c  away  or  injure  the  good8*(a)  But  if,  at  any  time,* 
cution9^  p.    the  state  of  things  be  such  that  (in  the  language  of  Lord. 
ir.l^i  Z^  Sok,  in  Cleri  v.  IVitkers,  6  Mod.  292.)  ^*  there  be  nonf 
SS3  !  I  ^!l''^^^  ^^^  make  title  to  the. goods  under  the  execatipn, the 
mnd^  ^Mol  *^^  owner  ought  to  have  restttutiop."    By  which  I  ua-^ 
s^  derstand,  that  the  debtor  is.  restored,  not  only  to  the  pos; 

session,  but  to  all  his  right  of  property* 

,  I  have,  premised  these  general  principles,  that  we. 
might  clearly  perceive  the  situation  of  the  goods  when 
under  execution  at  the  common  law,  and  the  nauire  of  th». 
Ken  which  the  execution  has.upon  them.  Let  us  now  coxh 
sider  the  situation  of  the  goods  after  a  de^vety  bond  has 
been  given ;  and  we  shall  thus  be  able  to  determine  whe* 
ther  the  above  principles  are  still  applicable  to  them,  and 
whether  there  remains  any  lien  upon  them* 

When  an  execution  shall  be  levied  on  any  goodf .and 
ihyR9iri99d  chattels,  our  act  of  assembly,(^)  instead  of  making  it  |te 
39g.  *  ^     'duty  of  the  sheriff,. as  at  common  law,  to  take  them  oot 
of  the  possession  of  the  owner,  and  to  retain  that  posses* 
aion  till  the  day  of  sale,  gives  to  the  owner  a  right  to  tea* 
der,  and  imposes  an  obligation  on  the  sheriff  to  receive^ 
bond  and  good  security^  pay  able  to  the  creditor,  withcottr  « 
i  dition  to  have  the  goods  and  chatteb  forthcoming  atihs 

day  of  sale  appointed  by  the  sheriff,.who  ^'  shall  thete* 
upon  suffer  the  said  goods, and  chattels  to  remain  in  the 
possession  and  at  the  mk  of  the  debtor  udluI  that  ciaie ; 
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^tkd  if  the  owner  of  sUch  toocIs  and  chattels  shall  fail  to    October* 

'  1811. 

deliver  up  the  same  according  to  the  condition  of  the 
bond^  or  pay  the  money  or  tobacco  mentioned  in  the  ex- 
ecution,'* the  bond  is  to  be  returned  to  the  proper  office, 
and  to  have  the  force  of  a  judgment.    This  proc<  dure  ' 

is  unknown  to  the  common  law.  What  is  |t)i  effect,  and 
what  becomes  the  situation  of  the  goods  f  The  sheriff  has 
BO  right  to  seize  them,  by  that  execution,  against  the  will 
of  the  debtor,  either  before  or  after  the  day  of  sale ;  for  the 
function  of  levying  has  been  already  performed,  and  he 
has  nothing  more  to  do  than  to  sell  them,  in  -  case  they 
shall  be  forthcoming  at  the  day  of  sale,  according  to  the 
condition  of  the  bond.  He  is  not  liable  for  the  takilig  away, 
er  for  the  injury  or  total  loss  of  the  goods  ;  for  they  are  • 
no  longer  in  his  custody,  but  In  the  custody  of  the  debtor,  ^ 
and  at  his  risk.  He  can  bring  no  action  for,  or  concern- 
ing them ;  for  none  of  the  reasons,  oh  which  a  sheriff's 
right  to  sue  is  founded,  are  applicable  to  his  case.  He 
can  take  no  measure  to  force  the  debtor  to  have  the  goods 
forthcoming  at  the  day  of  sale;  for  the  debtor  has  his  op* 
tion  to  deliver  them,  or  to  incur  the  consequences  of  a 
forfeiture.  If,  then,  the  sheriff,  by  receiving  the  delivery 
bond,  parts  with  the  possession  of  ^e  goods,  has  no  right 
to  seize  them  again,  is  in  no  manner  liable  for  them,  cati 
bring  no  action  concerning  them,  nor  take  any  measure 
to  compel  their  delivery,  it  would  seem  to  me  to  be  a  ne- 
cessary inference,  that  the  execution  retains  no  vestige  of 
Hen  on  the  goods;  "there  is  no  person  who  can  make  ti«' 
tie  to  them,  by  virtue  of  the  execution  ;**  and,  of  course, 
the  debtor  is  restored  to  all  his  rights  over  them. 

It  is  the  business  of  Courts  to  decide,  not  the  moral 
duties,  but  the  legal  rights  of  the  parties  litigants  Deli- 
Very  bonds  were  introduced  for  the  benefit  of  defendants 
tti  execution.  I  presume  there  can  be  no  doubt,  but  that 
Ae  princip9d  in  a  delive^  bond  has  the  legal  right,  which  / 

no  Court  can  obstruct,  to  forfeit  his  bond,  by  failing  to  ' 

have  the  property  forthcoming  on  the  day  appointed  for 
Its  delivery  and  sale.    He  incurs  thereby  the  penalty  aii*^  .      h  ^ 

Voi.iit      ^  ar 
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OpToBEH,  nexed  by  law;  and  that  UaU  that  others  can  require  of 
him.  If  he  has  the  right  to  hold  back  the  property  on  the 
day  of  sale;  by  means  whereof  the  bond  becomes  forfeit* 
ed,  and  the  execution  is  at  an  end ;  cui  bona^  and  on  what 
principle,  shall  he  be  prevented  from  making  any  disposi- 
tion of  it  he  may  please,  before  the  day  ofsale  ?  This  power 
of  previous  disposition  of  the  property,  forms,  in  my  opi- 
nioQy  one  important  ingredient  in  the  policy  of  our  laws 
on  this  subject,  and  has  been  often  exercised  to  the  great 
benefit  of  defendants,  whilst  it  can  never  injure  the  plain* 
tiffs  in  the  execution. 

It  is  said  that  the  execution  is  an  entire  thing.  This  is 
unquestionable ;  but  it  is  equally  true  that  a  delivery  bond, 
before  its  forfeiture,  is  a  part  of  the  execution ;  and  al* 
though  it  was  introduced  for  the  benefit  of  defendants,  yet 
it  is  in  no  way  injurious  to  the  plaintiffs,  as  it  afibrds  them 
ample  amends  for  tlie  lien  on  the  property  which  the  ex- 
ecution before  had>  but  which  lien  is  removed  and  sob-  • 
stituted  «by  the  delivery  bond.  The  execution  is  not  at  an 
end ;  it  is  not  discharged ;  but  from  the  moment  of  giving 
the  delivery  bond,  and  until  the  day  of  sale,  it  does  not 
operate  as  at  common  law  upon  the  property;  it  exists, 
during  that  period,  in  the  delivery  bond  only.  If  the  pro- 
perty is  productid  on  the  day  of  sale,  the  bond  has  accom* 
plishcd  its  object,  arid  is  as  much  out  of  the  case  as  if  it 
had  never  existed  ;  the  execution  resumes  its  operation  as 
at  common  law,  and  the  sheriff  proceeds  to  sell  accord- 
ingly. If,  however,  the  bond  is  forfeited,  the  exeeutioii 
is  then  completely  at  an  end  ;  the  bond  assumes  a  new 
character,  attains  the  dignity  of  a  judgment,  and  becomes 
the  foundation  of  a  new  procedure. 

Much  reliance  was  placed^  in  the  argument  of  this 
case,  on  the  different  forms  ijf  expressit>n  applied  by  fiiir 
acts  of  Assembly,  to  forthcoming,  and  to  replevy^  bmdt* 
It  is  admitted,  on  all  hands,  that  the  latter  operated  a  eoiM- 
plete  discharge  of  the  property;  and  with  respect  to 
them^  the  language  of  the  law  fs,  that  the  sheriff  stiaK 
'restore  the  goods^  tp  the  debtor;  whereasj  with  respcet  te 
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delivery  bonds^  he  is  to  suffer  the  goods  to  ^*  remain^   Octoski^ 
in  the  possession,  and  at  the  risk,  of  the  debtor.     From 
this  difference  of  phraseolog}',  an  effort  was  made  to 
prove  a  difference  of  intention  in  the  legislature.     But 
I   think   the  difference  of   expression    may    be    easily  ■ 

accounted  for,  without  this  ^sult,  by  attending  to  the 
history  of  our  laws,  and  the  k:)own  practice  of  the  coun- 
try. The  first  of  our  statutes  now  extant^  on  the  subject 
of  executions^  is  the  act  of  Can  I.  March^  1642-3,  (1 
Heru  Stat,  at  large,  259.,)  referring  to  a  former  law  on  ( 
the  same  subject,  which,  however,  appears  to  have  been 
lost.  From  that  period,  to  the  year  t/26,  executions 
were  payable  in  property  at  valuation,  which  the  plaintiff 
w^s  bound  to  receive  in  discharge*  The  proceeding  was 
a  very  speedy  and  supimary  one.  The  act  of  14  Car.  IL 
March^  1661-2,  (2  Hen.  Stat.,  p.  80.,)  directed,  that  if 
either  party  neglected  to  appoint  appraisers,  within  three 
days  after  the  service  of  the  execution,  the  sheriff  should 
appoint  appraisers  for  the  party  so  failing;  and  that  the 
sheriff  should  not,  before  the  appraisement,  remove  the 
goods  out  of  the  possession  of  the  '*  plaintiff. ^'^  This  is 
certainly  a  typographical  error.  The  assembly  clearly 
meant  deftndanty  for  the  act  goes  on  to  say  that  the  sur*- 
plusage  shall  be  paid  to  him,  and  that,  after  appraisement, 
the  property  shall  vt^t  in  the  sheriff,  for  the. use  of  the 
creditor,  to  whom  the  sheriff  is  directed  to  give  notice, 
that  be  may  take.it  into  his  own  possession.  The  act  of 
4  Anne^  1705,  (3  Hen*  Stat,  at  large,  385.,)  gives  us  the 
first  notice  of  a  delivery  bond ;  but  it  was  a  bond  to  pro- 
duce the  property  at  the  end  of  three  days,  for  appraise- 
ment- The  act  of  1726,  {Virginia  Laws^  edit.  1733,  p* 
956.,)  repeals  the  former  laws,  allowing  executions  to  be 
p^id  in  kind,  and  directs  die  sheriff  to  sell  the  property, 
on  giving  three  days'  notice,  allowing  the  debtor,  however, 
to  give  a  delivery  bond,  to  have  the  goods  forthcoming 
on  the  day  of  sale,  whereupon  the  sheriff  is  to  sufier  the 
gopds  to  .remain  in  his  posses^idn,  and  at  his  risk  ;  and 
provides,  also,  that  if  the  debtor,  oathe  day  of  6ale^  shall 
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€NrroBEK«  it' Was  eompeteot  to^  and  obligatory  on,  the  sheriff  to 
receive.it*  The  circumstance  of  the  sheriff *s  knowing 
that  the  goods  tendered  were  the  same  included  in  4he  de« 
liTery  bond,  cannot  affect  the  case.  That  knowtedge  can* 
"  not  destroy  the  rights  of  the  debtor  over  hie  o  wn  property^ 
Nor  is  there,  in  my'  opinion,  any  thing  in  the  assertion 
that  the  sheriff,  being  in  possession  df  the  goods,  should 
proceed  to  sell  tbem  under  the  first  execution*  •  He  is  in 
possession^  and  has  a  special  property  in  them  by  virtue 
-of  the  second  execution,  and  is  authorized  and  bound  x» 
aetl  them  under  that  only.  Nor  can  the  plea  of  disability, 
by  the  att  pf  the  law,  apply  to  this  case ;  for  it  was  the 
party's  own  act  that^put  the  goods  into  the  custody  of  the 
law. 

One  word  as  Co  the  securities  to  this  delivery  bond*  I 
see  nothing  in  their  case  to  distinguish  them  from  other 
securities.  The  law  contemplates  the  liability  of  securi* 
ties  for  the  default  of  their  principal*  It  is  for  the  sole 
purpose  of  making  them  liable,  that  the  law  has  required 
them  to  be  given.  Tliey  arrested  the  progress  of  ^ones 
&f  Co*s  execution,  by  their  own  Voluntary  act,  by  their 
confidence  either  in  the  integrity  of  Lusi  in  deliverioc 
the  property,  or  in  bis  ability  to  pay  die  debt,  or  to  io^ 
demnify  them  for  the  failure.  They  voluntarily  became 
bound  that  Ijusi  should  deliver  the  property,  or  pay  the 
debt,  or  that  they  would  pay  it  for  him*  I'hey  now  coa>> 
plain  that  he  has  disappointed  and  defrauded  them.  Ad* 
mit  it.  But  let  the  loss  fall  on  those  who  have  imprudentp' 
ly  trusted  him,  and  not  on  just  creditors,  who,  but  for 
their  interference,  might  long  ago  have  received  their 
debt. 

On  the  main  question,  then,  I  am  of  opinion  that  Ac 
decree  is  erroneous,  and  ought  to  be  reversed.  I  gri^e  no 
opinion  on  the  other  points,  made  as  to  parties  and  juris* 
diction,  not  deeming  it  necessary,  accordhig  to  the  view 
that  1  have  taken  of  the  subject. 
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Judge  RoAKE.  I  am nat certain  that  the  prdofe  hi  tbis  Ootobbk. 
cause  fix  upon  the  appellant,  IVayft^  any  particular  know- 
ledge of  LusPs  agreement,  that  the  appellee^  and  Moote^ 
should  retain  the  custody  of  the  property  until  the  day 
•f  sale,  tjr  of  their  actual  custody  thereof,  in  pursuance  " ' 
of  sUch  agreement,  st>  as  to  conv^ict  him  of  a  fraud,  in 
acting  in  contravention  thereof;  yet  the  circumstances 
of  the  case  clearly  justified  a  resort  to  a  Court  of  equv^ 
ty,  to- obtain  a  discovery  of  this  fact  from  him>  and  to 
eviscerate  the  transaction;  That  resort  was  also  neces- 
sary, for  the  purpose  of  making  Waytt  a  party  to  this 
suit,  who  was  no  party  to  the  judgment  on  the  forth- 
coming bond^  It  is  also  justified  by  the  consideration, 
that  although  the  goods  taken  tinder  the  first  execution, 
and  for  the  delivery  of  which  a  fort|}icoming  bond  was  . 
taken,  were  not^  in  fact,  delivered  by  the  parHes  thereto, 
on  the  day  appointed  for  the  sale,  (a  circumstance, 
which  mighty  possiUy^  have  weighed  with  the  Court  of 
hw,  in  Tendering  th6  judgment  now  enjoined,)  yet  that 
delivery  having  been,  in  fact,  prevented  by  the  act  of  the 
sheriflf,  who  also  had  them  already  in  his  possession, 
by  virtue  of  the  second  execution,  with  a  full  knowledge 
that  they  were  the  ^ame  goods,  it  was  unconscionable  in 
him  to  sell  them  to  satisfy  the  last  execution,  and  to  re- 
turn the  bond  forfeited  which  was  taken  on  the  first. 
The  case^  stripped  of  the  circumstances  tending  to  con^ 
vict  the  sheriff  of  a  fraud  as  aforesaid,  depends  upon  the 
question,  whether .  the  lien  acquired  on  goods  seized  in 
execution,  and  redelivered  to  the  debtor  on  his  entering 
into  a  forthcoming  bond,  is  lost,  by  that  circumstance,  £e^ 
fore  the  day  of  delivery  has  arrived,  and  the  bond  is  for- 
feited by  the  nondelivery  of  the  goods  ? 

This  question  has  never  yet  received  the  deliberate 

consideration  of  this  Court.     There  have  been  decisions 

in  -relation  to  teplevy  bonds,  and  to  forthcoming  bonds, 

aft^r  the  same   had  become,  forfeited.     The  cases  of 

Dovjinman  v.  ChinnjCa)  and  Echols  v.  GrahamJb)  are  of  (a)  2  fFath, 

•  isd 

this  last  description.     But  there  are  no  decisions  of  this  {^)  1  CaU^ 

492. 


Digitized  by  V^jOOQ IC 


440  '  Supreme  Court  of  ApptaU- 

October,  Court  applying  to  the  effect  of  such  bonds,  before  the  day 
of  delivery  has  arrived.  I  shall,  therefore,  consider  this 
as  a  new  questidn. 

I  will  consider  this  question,  1st.  Upon  the  acts,  al- 
lowing a  forthcoming  bond  to  be  given,  anterior  to  that 
of  176&,  ch.  3.,  which  placed  them  on  thtir present  foot- 
ing ;  and,  2d1y.  As  affected  by  that  act  ;  but  I  will  first 
premise  Qome  general  observations,  under  the  influence 
of  whicli  the  case,  m  both  aspects,  is  to  be  tested. 

I  will  remark,  in  the  first  place,  that  an  execution  is 
the  life  of  the  law  ;  that  it  is  the  end,  and  effect,  and 
fruit  of  the  law ;  that  it  differs  from  an  action^  which 
only  continues  until  the  judgment  is  rendere'd  ;  and  that, 
eonsequendy,  a  release  of  all  actions  would  not  release 

(«>  «   ite.  it.  fl) 
A^.  648.  - 

I  will  observe,  secondly,  that,  as  the  law  subjects  the 
sheriff  to  an  action,  at  the  suit  of  a  creditor,  in  respect 
of  the  goods  taken,  so  it  vests  him  with  such  a  posses- 
sory property  therein,  that  if  they  arc  taken  out  of  his 
possession,  he  may  maiatain  trespass  or  trover  for  them, 
against  the  wrongdoer,  as  well  as  a  carrier  or  bailee  of 
goods  may  ;  and  that  it  is  no  plea  for  htm  to  say  that 

|l)  MM.  t9X  they  were  rescued.(A) 

Thirdly,  I  will  remark,  that,  by  the  common  law,  die 
fi*fa.  had  relation  to  the  time  of  awarding  it,  and  that 
if,  after  the  te^te  of  it,  the  defendant  had  «old  the  goods, 
although  bonafdcy  they  were  liable  to  be  taken  in  execu- 
tion, with  the  exception  of  a  bona  fide  sale  in  market 
overt;  and  that  the!^ principle  of  this  position  is  not 
changed  by  the  act  pf  29  Car.  II.,  (and  our  act  on  the 
same  subject,)  by  which  the  property  is  bound  only  from 

(«)  J^.^.  the  time  of  delivering  the  writ  to  the  sheriff. (c  This 
principle  is  conclusive,  to  show  that  the  possession  of  the 
goods  may  be  in  the  defendant,  and  the  rg'ht  in  the  ere* 
ditor  ;  that  this  right  accrues  even  before  the  service  of 
the  execution,  and  relates  back,  after,  by  a  service  there* 
of,  it  has  attached  on  particular  goods,  so  as  to  ovcr- 
voich  all  intermediate  dispositions  thereof. 
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Fourthly,  But  that  the  general  lien  on  the  debtor's  pro-  October^ 
pertf ,  arising  from  the  delivery  of  the  writ  to  the  shcriflf,  >,.^rv ,  ^^^ 
is  released  by  the  particular  one  acquired  upon  the  i^<fn-        ^"*^ 
ticai  goods,  seized  by  a  fieri  facias,      I  infer  this  as  a     Ramsay, 
corollary,  from  its  being  held  that,  by  the  seizure  to  the 
amount  of  the  execution,  the  def  ndant  is  discharged*^ 
for  that  the  plaintiiT  haying  made  his  election,  and  taken 
his  goods^  no  other  remedy  could  b^  had  against  the  de- 
fendant, but  only  against  the  sheriff  ;(a)  a  d,  again,  that  (a)   i   Salk. 
the  judgment  is  discharged  by  a   eizure  on  ^fi»fa»{b)      mtherr 

Fifthly,  It  is  held  that,  by  the  seizure,  the  property  is  ^     ^Conper 
devested  put  of  the  defendant,  and  in  abeyance  j(c    and  ^^-  ^-  ^J^'^^y* 
being  so  devested,  it  will  require,  I  presume,  clear  and    c    i    Sam. 
explicit  acts,  or  provisions  of  the  law,  to  revest  the  same  fvitherM, 
in  him  before  the  execution  has  performed  its, office. 

Sixthly,  That  an  execution  is  an  entire  thing,  and  if  once 
lawfully  begun,  must  be  completed ;  d^  and  that  when  it  (d)  i  Burr. 
is  once  begun  it  cannot  be  8U8penckd*{e)     This  principle  329.      ^  ' 
would  equally  go  to  reprobate  any  suspension  of  the  lien^  3^  ^  ^"^' 
(which  is  the  life  of  the  execution,)  unless  there  be  posi- 
tive words  to  that  effect;  and,  especially,  if  tiiere  be 
other  grounds  on  which  to  account  for  the  custody  of  the 
goods  seized  being  granted  to  the  defendant. 

And,  seventhly,  That  subsequent  statutes,  which  give 
accumulative  remedies,  or  penalties^  neither  repeal  form- 
er statutary  ones,  nor  such  as  are  given  by  the  principles 

of  the  common  law  ;(/)  and  that  the  criterion,  determin-  (/)  Cimp.  . 
.  '       ,     ,         L  1    .  ,298.   R^x  v: 

ing  whether  they  are  accumulative  or  not,  seems  to  be,  Ja4;8onf  u 

whether  the  first  statute  or  reniedv  may  stand  with  the  63.  ir.  A^*- 

last.  ^'  •    .  '^••<^-~-    ■ 

Searing  in  mind  these  several  principles  and  positions, 
let  us  examine  the  first  branch  of  our  inquiry ;  namely, 
the  state  of  the  question  before  us,  as  depending  upon 
the  acts  prior  to  that  of  1769.  ch.  S. 

This  provision  in  favour  of  forthcoming  bonds,  seems 
to  have  been  first  distincdy  introduced  into  our  code  ia 
the  year  1/26.  (See  edit,  of  1733,  p.  362.  sect#  16) 
V«!.  Ill,  3  K 
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OcTOBBft»        That  act  faFter  d^cIariDg,  in  the  previous  section^  that 


ISll. 


where  goods  shall  be  seized  by  a  ^^Ja.^  and  the  debt 
shall  not.  be  paid  within  three  days,  the  sheriff  shall  pro- 
^^ed  to  sell  the  same  on  the  third  day  after  the  next 
Sunday f  on  which  day  due  notice  of  the  time  and  place 
of  sale  shall  be  published  at  the  adjacent  church,  or  cha- 
pel) enacts,  in  substance^  by  way  of  proviso^  that,  if  the 
debtor  shall  give  sufficient  security  to  the  sheriff'^  or  other 
o$cer  serving  the  same,  to  have  the  same  goods  forth- 
coming at  the  time  of  sale,  it  shall  be  lawful  for  hxm  to 
accept  such  security,  and  thereupon  to  *^  suffer  the  said 
goods  to  remain  in  the  possession^  and  at  the  risk  of  such 
debtor^  until  the  time  aforesaid ;^^  with  a  farther  pDviso, 
that  if,  at  the  time  of  sale,  the  amount  of  the  debt  shall 
be  paid  ox  tendered  to  the  sheriff,  he .  shall  accept  the 
same,  and  R£8T0R£  the  said  goods  to  the  owner.     This 
last  provision,  for  a  restoration  of  the  goods  after  the  debc 
is  paid^  not  only  amounts  to  the  revestiture  mentioned  as 
being  required  as  aforesaid,  and  shows,  that  when  such 
restitution   was  intended,  the  legislature  knew  how  to 
use  the  appropriate  terms  to  effect  it,  but  would  have 
been   wholly  superfluous,  if  such  restitution  bad   been 
effected  by  the  previous  provisions  of  the  act,  allowing 
a  forthcoming  bond  to  be  taken. 

This  was,  at  that  time,  the  only  legislative  provision 
on  the  subject  of  forthcoming  bonds  ;  it  was  not  until 
the  year  17C9,  that  they  were,  in  event,  declared  to  have 
the  force  of  judgments,  and  placed  on  their  present  foot* 
ing.  Nor  was  it  unyl  the  year  1743  that  the  provisions 
relative  to  replevy  bonds  were  introduced  into  our 
code. 

We  have  already  seen  that  a  particular  lien  is  created 
upon  the  identical  goods  seized  m  execution,  in  lieu  of 
the  general  one  existing  prior  to  levying  the  same ;  and 
that  the  sheriff,  in  consequence  of  his  liability  to  the 
plaintiff,  and  of  this  lien^  may  recover  the  goods  seized 
by  an  action  of  trespass  or  trover.  There  is  nothing  in- 
consistent with  this  lien^  in  the  permission  given  to  the 
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debtor  by  this  act,  to  hold  his  goods  for  a  few  days,  and  OeroBYtfi 
until  the  day  of  sale*  The  latter  right  is  merely  «n  ex- 
ception out  of  the  former,  for  the  convenience  of  the 
debtor,  and  whose  custody  is,  for  the  time,  the  custody 
of  die  sheriff; .  It  merely  amounts  to  this,  that  the  cus- 
tody of  the  defendant,  allowed  by  the  act,  is  not  such  an 
eloigning  of  the  goods  as  would  authorize  the  sheriff  to 
sue  therelbr.  It  would  excuse  him  in  case  of  non^de- 
tivery.  There  is  no  such  incompatibill^  between  thiD 
right  of  the  sheriff,  and  that  of  the  defendant,  under  the 
delivery  bond,  as  must  repeal  the  former  by  implication, 
and  deprive  the  debtor's  custody^  authorized  by  this  act, 
of  its  accumulative  character.  The  two  may  well  stand 
together ;  the  one  respects  the  rights  and  the  other  the 
possessioriy  of  the  property,  unti|  the  day  of  sale*  There 
is  not  only  no  such  incompatibility  between  the  two,  as, 
in  default  of  an  express  provision  of  the  act  to  that  ef- 
fect, would  deprive  the  debtor's  right  of  custody  of  its 
accumulative  character,  and  make  the  bond,  before  its 
forfeiture,  a  substitute  for  the  execution,  but  that  con- 
struction would  exhibit  a  case  entirely  anomalous  in  our 
laws.  It  would  exhibit  the  spectacle  of  ah  execution, 
which  still  remains  in  force,  (for  it  is  only  by  its  virtue 
that  the  goods,  if  delivered  at  the  day,  can  be  sold,^ 
losing  its  lien  upon  the  goods,  on  which  it  attached  by 
their  seizure,  and  having  lost  its  general  lien  before,  by 
that  seizure,  continuing  to  exist  without  any  power  what- 
soever over  any  of  the  debtor's  property.  It  would  ex- 
hibit this  spectacle,  and  by  depriving  the  execution  of 
its  soul,  (if  I  may  so  express  myself,)  leave  it  a  mere 
caput  mortuufjiy  in  the  face  of  the  principle,  which  declares, 
that  when  the  execution  has  once  begun  it  cannot  br 
suspended*  It  would,  in  fact,  suspend  the  essence  of  the 
execution,  although  the  execution  itself  would' be  per- 
mitted to  remain  in  existence.  It  is  acknowledged,  on 
all  hands,  that  if  the  goods  are  delivered,  the  sheriff  is 
to  proceed  to  sell  them.  He  is  so  to  proceed,  although 
no  new  seizure  or  lien  on  them  is  revived  or  created,  and 
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OcTOBEft,  alishaqgh  no  power  to  sell  them,  in  case  of  tldivery  at  the 
day,  18  GIVEN  by  the  act;  but  the  common  law  right  to 
sell,  after  seizure,  and  by  virtue  of  the  Iten  thereby  crea- 
ted, is  only  admitted,  or  tecogni%ed^  by  the  preceding 
provision  of  the  act.  He  is  to  sell  them,  although,  cer- 
tainly, the  condition  of  the  bond  (which  is  merely  to  de- 
liver them  at  the  day  and  place  of  sale)  caiinot,  of  itself 
confer  a  right  to  sell.  When,  therefore,  the  sheriff  is 
authorized  to  sell  the  goods,  in  the  event  of  the  delive- 
ry, under  the  bond,  and  that  right  is  neither  expressly 
given  by  the  act,  nor  is  any  new  lien  created  or  revived 
thereby,  or  by  the  bond,  competent  to  carry  with  it  the 
right  to  sell;  and  as  a  mere  compliance  with  the  condition, 
of  the  bond, does  not  confer  such  right,  it  is  only  the  M 
lien  which  gives  that  right;  unless  we  are  prepared  to 
say,  that  a  sale  may  be  made  under  an  execution  which 
has  never  been  levied  on  any  goods,  and  much  less  on 
the  goods  offered  for  sale,  or  (which  is  the  same  thing} 
upon  goods  which,  though  once  under  a  /i^n,  have  been 
absolutely  and  completely  liberated  therefrom.  There 
is  not  only  no  provision  in  the  act,  reviving  a  lien  on  the 
goods  supposed  to  be  liberated,  or  expressly  giving  to 
the  sheriff  a  right  to  sell  them  in  case  of  delivery  but* 
such  provisions  would  have  been  equally  unimportamt 
v^A  unnecessary.  It  was  not  necessary  to  destroy  or 
disturb  the  even  tenor  of  the  existing  Ikn,  for  the  mere 
and  sole  purpose  of  reviving  it  again,  at  the  end  of  a  few 
days.  There  is,  therefore,  an  equal  defect  of  such  a 
provision,  and  of  any  rational  ground  on  which  to  have 
founded  it.  The  admitted  right  to  sell  the  goods,  there- 
fore, under  all  these  circumstances,  is  conclusive  to  show, 
that.the  old  lien  has  never  been  lost,  nor  extinguished;  it. 
is  more  conclusive  from  this  consideration,  that  that  right 
is  confiited  to  the  same  goods  which  were  seized  under 
the  execution. 

If  it  is  askedy  to  what  purpose  is  it  that  this  lien  is 
continued,  when  the  sheriff  has  no  right  to  disturb  the 
custody  of  the  debtor  until  the  day  of  sale  ?  I  answer,  it 
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is  equally  necessary  to  enable  the  sheriff  to  sell  the  goods,  October, 
if  delivered,  and  to  preserve  his  right  thereto,  if  not 
delivered^  I  here  speak  of  the  case  as  depending  upon 
the  acts  prior  to  that  of  1 769,  which  gave  to  forfeited 
forthcoming  bonds  a  ntnv  character,  and  destroyed  the  " 
lien  after  the  day.  If  it  be  further  asked,  why,  when 
this  last*mentioned  circumstance  destroys  the  lien  after 
the  day,  (under  the /)rf#^7i/  acts,)  and  when  the  sheriff  *8 
power  over  the  .goods  was  obstructed  by  the  delivery 
bond  up^to  the  day  of  sale,  is  the  lien  to  be  considered 
in.  force  for  the  mere  pittance  of  time  comprised  in  the 
day  of  sale  ?  the  inswer  is  still  the  same ;  to  enable  the 
sheriff,  then^  to  sell ;  to  preserve  the  principles  and  sym- 
metry of  the  law,  and  to  hold  the  debtor's  goods  liable  to 
pay  liis  debts  (if  he  or  his  sureties  should  deliver  them) 
in  ease  of  his  said  sureties. 

I  may  ask,  on  the  other  hand^  why  is  this  lien  not  to 
continue  i  Is  it  to  enable  a  debtor  to  saddle  an  innocent  " 
surety  with  a  debt  due  by  himself,  by  releasing  the  pro* 
per  fund  for  that  purpose  ?  Is  it  to  enable  a  subsequent 
creditor  to  get  the  advantage  of  a  prior  one,  who  has 
been  diligent,  and,  certainly,  did  not  contribute  to  the  act 
by  which  such  release  is  supposed  to  be  effected  ?  Are 
these  the  favourite  objects  of  the  law  ?  Are  they  to  be 
-effected  by  remote  implication  and  construction  ?  and 
under  a  provision  introduced  solely  for  the  debtor's  bene- 
fit and  convetrience  ?     Certainly  not. 

,  It  is  not  a  natural  construction,  in  considering  the 
effect  of  the  act  in  question,  that  an  execution,  which  is 
the  end  of  the  law,  and  cannot  be  suspended,  should  be 
surrendered  up,  or  deprived  of  its  power,  for  a  mere 
Hght  of  action  upon  the  forthcoming  bond  ;  a  right  of 
action,  too,  only  inchoate  up  to  the  time  of  forfeiture ; 
and  that^  under  circumstances  which,  for  want  of  a  pro- 
vision (prior  to  the  act  of  1769)  that  ^*  no  securi^  should 
be  taken**  on  serving  the  execution  founded  thereon, 
would  involve  a  plaintiff  in  the  never-ending  course  of 
litigation,  stated  as  the  evil  intended  to  be  remedied  by 
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OcTonSK^  that  act     It  would  have  been  a  great  aggravation  of  that 
evil,  if  the  Ren  acquired  by  the  sheriff,  by  executing  the 
writ  of  jJ.  yji.,  and  which  gave  the  creditor  his  remedy 
over  against  him,  should  be  also  adjudged  to  have  been 
"  lost.  * 

If  that  Ken  in  favour  of  the  sheriff,  and  the  plaintiff^s 
remedy  against  him,  bottoihed  thereupon,  should  be  ad* 
judged,  to  have  been  lost  by  the  delivery  of  the  goods  t» 
the  debtor,  on  his  executing  the  forthcoming  bond,  and 
'if,  prior  to  the  act  of  1769,  the  said  debtor's  goods  could 
again  have  been  restored  to^him  on  executing  a  new 
forthcoming  bond,  under  the  judgment  rendered  upos 
the  former  one,  and^  so,  totiea  quoties^  ad  tnjinitum^  the 
plaintiff  would,  indeed,  have  been  without  all  remedy 
to  obtain  satisfaction  for  a  just  debt.  This  is  a  state  of 
things  which  would  never  have  been  submitted  to  in  thb 
enlightened  country,  for  nearly  forty  years,  and  until  the 
act  of  1 769  provided  the  remedy.  If  that  state  of  things 
did  not  exist,  it  was  only  because  the  sheriff's  Ren^  ac- 
quired by  levying  the  execution,  still  remained,  notwith- 
standing  the  execution  of  the  delivery  bond,  and  in  vir« 
tue  of  which  he  remained  liable  over  to  the  plaintiff.  If 
h  be  said  that  this  lien  was  obstructed  by^the  delivery  of 
the  goods  to  the  debtor,  up  to  the  day  of  sale,  and  tm- 
pQired  by  the  non-delivery  of  them  after  the  day,  that 
proves  nothing  as  to  the  principle  of  the  point  in  ques- 
tion ;  it  proves  nothing  as  to  the  effect  of  a  bo^d  as  be- 
fore the  day  of  delivery,  apd  which  it  is  not  to  be  pre- 
sumed will  be  forfeited  ;  and  even  after  the  non-delivery 
at  the  day,  it  could  only  impair  the  plaintiff's  right  of 
recovery,  zn^  graduate  it  by  the  scale  of  the  sheriff's  «»• 
paired  right  of  possession  under  his  lien*  It  proves 
nothing  as  to  cases  in  which  the  sheriff  could,  in  fact, 
make  tliat  Ucn  effectual.  Again,  if  it  be  said,  that  the 
(«)  CA.  Rev.  net  of  1769,  ch.  3.  sect.  l.,(a)  declares,  that  no  other 
-  "'  remedy  existed  prior  thereto,  for  the  creditor  or  officer^ 

than  the  inadequate  one  of  suing  on  the  forthcoming 
bond,  ^s  is  therein  particularly  stated  ;  the  smswers  9K9 
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1st.  That  thb  is  only  legislative .  €oi»truction  of  the  October, 
existing  law  upon  the  subject,  and,  therefore,  not  binding 
upon  this  Court  i  jmd,  2dly.  That  that  act  does  not  say 
diat  no  other  remedy  existed^  but  only  that  hone  such 
vrsLfi  THEREIN  (t.  c  io  the  act  of  32  Ged*  II  ch.  48. '•  /V0* 
vided.  It  does  not  profess  to  speak  as  to  any  remedy 
arising  from  any  other  source,  or  one  given  by  the  prin* 
ciples  of  the  common  law* 

This  construction  is  corroborated  by  every  provision 
of  the  act ;  for,  1st.  This  remedy  of  a  forthconiing  bond 
is  given  by  way  of  proviso^  which  always  operates  as  an 
exception  ;  the  Hen  acquired  by  the  sheriff  exists,  there*> 
fore,  subject  to  the  right  of  custody  of  the  debtor  ;  2dly. 
The  goods  are  to  be  suffered,  by  the  sheriff\  to  remaia 
with  the  debtor  uhtil  the  day  of  sale;  which  expressions^ 
•*  ivffered^  and  remain^'*  are  equally  indicative  of  a  right 
in  the  sheriffi  and  inconsistent  with  the  idea  of  an  abso- 
lute and  exclusive  ownership  in  the  debtor ;  3dly.  They 
are  to  remain  in  the  possesMn  of  the  debtor,  which  pro* 
vision  also  excludes  the  idea  of  property  in  him  \  4thly» 
They  are  also  to  be  at  his  mi  until  the  day  of  sale;  a 
provision  wholly  superfluous  and  unnecessary,  not  to  say 
absurd,  if  the  Iten  on  the  goods  was  discharged  by  giv* 
ing  the  bond  \  ifthly.  The  omission  to  provide,  in  the  act;^ 
that  the  property  should  be  restored  at  the  time  of  giving 
the  bond,  and  only  providing  therein,  on  the  contrary^ 
that  it  should  be  restored  in  the  event  oAi  payment,  or 
tender  of  the  debt,  at  the  day  of  sale,  is  conclusive  that 
it  is  the  latter,  and  not  the  former,  circumstance  which 
Pleases  the  Hen. 

These  considerations,  growing  out  of  the  very  provi^ 
sions  of  the  act  itself,  ar,e  entirely  corroborated  by  the 
aforesaid  principle,  that  the  property  in  the  goods  being 
devested  from  the  debtor,  by  levying  the  execution,  and 
in  abeyance,  (as  we  have  seen,)  it  would  require  explicit 
affirmative  words  to  restore  the  same  to  him*  No  such 
words  are  found,  however,  in  the  act,  but  entirely  the 
contrary.    No  such  restoration  is  provided  for^  until 
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OcfoBSE,    after  the  money  has  been  paid.  ^  There  arc  not  only  t%o 
words  in  the  act  adequate  to  restore  the  property  to  the 
debtor,  prior  to  that  event*  but  neither  are   there  any 
adequate  to  revive  the  Hen  (on  a  supposition  that  it  has 
*■  been  suspended)  in  favour  of  the  sheriiF,  nor  to  authorize 

him  to  sell.  His  acknowledged  right  to  sell,  therefore, 
tinder  these  circvtmstances^  is  conclusive  to  show^  at 
aforeisaid^  that  this  lien  has  never  been  suspended  nor  ex- 
tinguished. 

Thi3  construction  tiius  resulting^  as  well  ftom  the  ge- 
.neral  principles  of  the  law,  applying  to  (he  case^  as  from 
the  particular  provisiops  and  expressions  of  the  act  of 
1726,  is  supported  by  analogous  provisions  in  some  of 
our  ancient  statutes. 
f«)  3  -flifi.  For  example,  by  the  act  of  1705,  ch.  37.,(a)  in  rela- 
ia^^^p.SH5,  tion  to  goods  tak^n  in  execution,  subject  to  appraisements 
and  delivered  to  the  debtor,  he  giving  bond  to  have  thtm. 
forthcoming,  for  the  purpose  of  appraisement,  at  the  end 
of  three  days;  that  the  goods  so  seized  are  not  released 
by  the  giving  of  the  bond|  is  evident  from  this  circum* 
stance,  that  the  property  thereof,  after  appraisement,  is, 
alsq,  declared  to  be  in  the  sheriif,  for  the  benefit  of  the 
creditor.  The  lien  of  the  shcriflF,  acquired,  by  the  set** 
zure  of  the  goods,  so  far  from  being  yielded  up  ^  4^ 
debtor  before  the  day,  is,  after  the  day,  extended  \pio  a 
permanent  one  in  favour  of  the  creditor. 

In  this  case,  notwithstanding  the  custody  of  the  jgoodi 
remains  for  a  short  time  with  the  debtor,  exempt  fimm'i^ 
power  of  the  sheriff,  and  notwithstanding  the  exiOl^CCt 
of  a  bond  for  their  delivery,  for  the  purpose  of  apprake^^- 
ment,  the  goods,  so  far  from  being  released  by  eitbe|*<^, 
cumsfance,  are  held  to  be  speciJicaUy  bound,  after  appni^id* 
ment,  in  favour  of  the  creditor.  If  they  were  rclgaWJ^ 
from  the  lien  created  by  the  service  of  the  execution^ Ijj^, 
reason  of  the  custody  and  bond  aforesaid,  they  woj^ 
not  thereafter  remain  bound  in  favour  of  the  cred^W|^. 
without. the  operation  of  some  new  seizure  or  G^$^m 
which  none  is  pretended  to  have  existed.    So,  m  0^ 
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case  before  us,  the  ihn  on  the  (roods  remains,  without    Ootobek^ 
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any  new  act,  and  the  same  goods  are  to  be  sold,  without 
any  new  seizure,  if  delivered  agreeably  to  the  condi"- 
tiun  of.  the  bond.  This  result  is  not  varied  by  the  cir- 
cumstance that,  by  a  suBSEquENT  act,  another  and  addi* 
tional  remedy  is  provided  in  the  event  that  the  goods 
shall  not  be  delivered.  ' 

If,  in  the  case  made  by  the  before-mentioned  ancient 
statute,  therefore,  it  is  found,  that  neither  the  custody  of 
the  goods  thereby  permitted  to  the  defendant,  nor  the 
bond  given,  to  have  them  forthcoming  for  the  purpose  of 
appraisement,  was  construed  to  restore  to  the  defend- 
ant the  goods  devested  out  of  him  by  the  execution  ;  this 
construction  holds  d fortiori  in  the  case  before  us,  in  which 
the  act  in  question  has  provided  that  another  event  only, 
namely,   the  payment  or  tender  of  the  sum  due,  should 
work  such  restoration.     I  may  add,  as  a  convincing  cir- 
cumstance in  both  cases,  that  the  shortness  of  time,  in 
which  the  goods  were'to  remain  with  the  debtor,  forbids  the 
idea  that  the  destruction  of  the  lien  was  intended.     It 
could  answer  no  purpose,  and  would  be  even  ludicrous, 
to  destroy  the  lien'ior  the  mere  purpose  of  reviving  it  at 
the  end  of  three  days. 

Thus  the  law  stood  till  the  revival  in  the  year  1  ^48t 
when  the'  three  months*  replevy  bonds  were  first  intro- 
duced into  our  code.(a)  A  replevy  bofid  under  that  aci  (a)  Editian  qf 
operated  a  release  of  the  property :  Ist.  Because  it  is  ex-  ^^^'^  *^*- 
pressly  provided,  that,  on  the  giving  thereof  the  property 
shall  be  restored  to  the  debtor :  2dly.  Because  the  surety 
therein  is  to  be  approved  by  the  creditor  i  a  circumstance 
very  material  in  a  bond  considered  as  a  substitute  for  an 
execution,  and  wanting  as  to  the  sureties  upon  forth- 
coming bonds  :  Sdly.  Because  a  replevy  bond  obtained 
the  forpe  of  a  judgment,  by  the  mere  giving  thereof, 
though  its  execution  was  suspcJnded  till  the  expiration  of' 
the  three  months,  and  did  not  owe  its  obligatioUf  as  a 
judgment,  to  the  breach  of  the  condition  thereof,  as  is 

the  case  of  forthcoming  bonds :  an4^  4thly.  Because  no 
Vol.  IIL  3L 
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OcTos««,  security  wasi  to  be  taken  on.tke  executions  issued  thereon ; 
a  circumstance  wholly  wanting  as  to  forthcoming  hoods, 
prior  to  the  act  of  1769-  There  being  these  material 
points  of  difference,  therefore,  between  the  two  descrip- 

tions  <rf  bonds,  it  by  no  means  follows  that,  because  the 

replevy  bonds  operated  a  release  of  the  property  taken, 
the  forthcoming  bonds,  taken  under  the  act  of  17^6,  had 
a  coeiUensive  effect. 

We  are  next  to  inquire,  whether  the  act  of  1769  made 
a  change  in  this  respect,  and  operated  a  release  of  the 
property,  taken  in  execution^  prior  to  the  forfeiture  of 
the  condition  of  the  bond  I 

(a)  Ch.  Re7>,  The  act  of  1 7t>9,  ch,  3.(a)  after  reciting  the  before-men- 
tioned provision  of  the  act  of  1 726,  in  relation  to  forth- 
coming bonds,  adds,  that,  in  case  the  debtor  refused  to 
,  deliver  up  the  goods,  no  remedy  was  therein  provided 
for  the  creditor  or  officer,  who,  being  therefore  obliged 
to  commence  a  new  suit  on  the  bond,  was  compellable,  on 
another  fi^fcu^  to  accept  security  to  have  the  goods  forth- 
coming, and  might  be  thereby  prevented  from  ever  re- 
covering his  debt.  The  provisions  of  this  act  (as  I  have 
before  remarked)  seemed  confined  to  the  remedy  pro- 
vided by  the  act  of  1726;  namely,  that  upon  the  forth- 
coming bond.  It  does  not  purport  to  relate  to  any  con- 
current remedy  given  by  the  common  law;  not,  if  it  did, 
would  its  decision,  that  none  such  existed,  be  binding  on 
this  Court.  It  is  not  conclusive,  therefore,  to  prove  that, 
prior  to  the  act  of  1769,  giving  to  forthcoming  bonds  a 
new  character,  the  lien  bn  the  goods  did  not  continue, 
even  ofttr  the  non- deli  very  thereof  by  the  debtor.  The 
mischiefs  intended  to  be  remedied  by  this  act,  were,  the 
.  being  driven  to  a  new  action  upon  the  bond,  in  case  of 
forfeiture,  and  compelled  to  submit  to  a  new  forthcoming 
bond)  on  the  service  of  the  execution  founded  thereon* 
The- remedy  provided  was,  that,  as  to  the  first,  the  bondt 
aft^  forfeiture,  should  have  the  force  of  a  judgment; 
and,  aa  to  the  last,  that  no  security  whatever  should  be 
taken.  These  mischiefs  and  remedies,  however,  con* 
templated,  and  only  contemplated,  4he  case  of  a  bond 
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such  bond  prior  thereto,  and  under  which  the  delivery  of 
the  goods  may  be  presumed,  no  mischief  is  alleged  to 
have  existed,  nor  is  any  remedy  provided.  Under  this 
act,  therefore,  every  thing  already  said  in  favour  of  the 
existence  of  the  sheriff's  lien,  notwithstanding  the  indul- 
gence given  to  the  debtor,  equally  applies,  until  the  bond 
acquires  a  new  character  by  the  forfeiture,  as  it  did 
before  the  passing  of  the  act.  When  that  act  provides, 
that  the  same  goods  shall  be  delivered  up  to  the  sheriff 
at  the  day  of  sale,  it  is  difficult  to  conceive  how  the  lien 
created  by  the  service  of  the  execution  has  been  released* 
It  is  not  easy  to  discern  how  a  penalty,  devised  to  enforce 
the  delivery  of  the  property  at  a  certain  day,  could  ab« 
solve  the  party  from  the  necessity  of  such  delivery :  or 
how  a  duty  enjoined  by  law,  is  to  be  dispensed  with  by  a, 
(construction  arising  out  of  the  act  enjoining  it.  In  fine, 
if  the  sherifTs  lien  on  the  property  is  released  by  the 
^  mere  giving  of  the  bond*  it  is  not  easy  to  see  by  what 
authority  he  is  justified  in  selling  the  goods  when 
delivered  agreeably  to  the  condition  thereof.  A  condi- 
tion to  deliver  property  to  the  sheriff,  does  not  authorize 
him  to  sell,  unless  some  coeval  lien  is  created,  (which  is 
not  pretended  in  this  case,)  or  unless  the  former  lien  still 
remains ;  no  new  lien  is  created,  and  k  is  an  anomaly  in 
eur  law  that  the  sheriff  shall  sell  without  a  lien* 

Admitting  that  there  is  an  analogy  between  forth- 
coming bonds,  under  the  act  of  1769,  and  replevy  bonds 
that  analogy  commences  only  after  the  forfeiture  of  the 
condition  of  the  former.  After  that  event,  they  become 
perfected  under  the  act ;  which  is  the  case  of  replevy  bonds 
from  the  beginning,  with  the  exception  that  three  months 
must  elapse  before  they  are  to  be  put  in  force.  Prior  to 
such  forfeiture,  the  former  class  of  bonds  have  not  the 
force  of  judgments.  Prior  to  the  day  mentioned  in  the 
condition,  they  are  defeasible  by  the  delivery  ot  the  pro- 
perty. Prior  to  the  forfeiture,  they  are  mere  collateral 
and  inchoate  bonds ;  liable  to  be  ripened,  howtveri  by 
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dition  thereof,  into  instruments  having  the  force  of  judg- 
ments.    Admitting,   therefore^  that,  from  the  superior 
dignity  of  a  replevy  bond,  or  a  forthcoming  bond  after 
the  forfeiture  thereof,  they  are  to  be  considered  aa  sub* 
stitutes  for   the  execution,  and  to  release  the  property 
attached  thereby,  it  does  not  follow  that  the  same  dignity 
is  due  to  this  conditional,  inchoate^  and  imperfect  iastra- 
ment;  imperfect,  I  mean,  when  consideVed  as  a  judg« 
ment.    It  is  conceding  enough,  on  the  ground  of  con- 
struction, that  an  execution,  this  life,  and  end,  and  fruit 
of  the  law,  should  yield  to  a  perfect  judgiment,  and  Jiot 
to  this  imperfect,  inchoate,  and  conditional  one*  It  is  coo 
much  to  expect  that  the  lien  created  by  the  exeoatioii 
should  be  lost,  before  even  a  perfect  rig'ht  of  action  is 
given  in  litu  thereof;    for  no  right  of  action  accrues 
upon  the  bond,  until  the  forfeiture  thereof  has  been  in- 
curred.    It  is  too  much  to  yield  to  construction,  on  this 
subject,  that  the  execution  should  lose  its  hold  on  the 
property,  before  even  a  right  of  action  has  been  periect- 
ed,  for  which  that  execution  is  to  be  exchanged.     It  is 
too  much  that  a  provision  introduced  for  the  mere  con* 
venience  and  accommodation  of  the  debtor,  and  which, 
according  to  every  rule  of  construction,  is  a  mere  cumu- 
lative one,  should  receive  a  construction  deranging  every 
principle  of  law  applying  to  questions  of  this  kind,  and 
leaving  the  execution  without  any  effect  or  power  what- 
soever.    If  it  be  said,  that  the  lien  of  the  sheriff  is  lost, 
in  consequence  of  the  right  of  custody  being  in  the  de- 
fendant, on  the  principle  that  where  there  is  no  remedy . 
there  is  no  right,  the  answer  may  be  repeated,  that  it  is 
no  novelty  in  our  code  that  the  right  of  property  should 
be  in  one  man,  and  the  right  of  possession  in  another. 
Another  answer  is,  that  this  argument  equally  held  in  re- 
lation to  these  bopds,  prior  to  the  provisions  of  the  act  of 
1 769 ;  and,  then,  if  the  lien  of  the  sheriff  (for  the  .benefit 
of  the  creditor)  had  been  held  to  be  lost,  it  was  altogether 
without  an  equivalent,  as  forfeited  bonds  bad  nut  then 
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the  force  of  lud^ments :  a  construction  so  unjust,  that  it    Octob^b, 
ought  not  for  a  moment  to  be  entertained. 

If  it  be  said  ^  that  this  construction  would  render 
unalienable  all  the  property  covered  by  the  bond«  several 
answers  occur  to  the  objection.  1st.  That  it  was  not  the 
policy  or  intention  of  the  act  to  give  the  debtor  power 
over  the  property  of  the  goods  seized,  and  delivered  to 
him  on  executing  the  forthcoming  bond  ;  but  only  over 
the  custody  or  possession  thereof.  This  is  sufficiently 
manifest  from  the  words  of  the  clause  itself,  already 
noticed ;  2dly«  That  this  supposed  exemption  would  con- 
tinue but  for  a  very  few  days ;  and,  3dly.  That  the  right 
of  the  debtor  to  sell  the  property,  or  of  another  creditor  to 
seize  it,  subjfect^  however^  to  thefiret  execution^  is  not  im* 
paired  by  giving  the  bond-  The  right  over  the  property,  in 
this  last  respect,  is  exactly  similar  to  that  which  exists  over 
property  actually  held  by  the  sheriiF;  and  the  right  of 
the  debtor,  or  a  subsequent  creditor,  as  aforesaid,  to  sell 
or  seize  it,  subject  to  the  former  lieUy  is  a  sufficient  check 
against  abuses  in  covering  too  much  property.  It  may 
further  be  remarked,  not  only  that  this  act  depends  on 
the  officer,  and  not  on  the  debtor,  but  also  that  the  provi* 
sion  of  the  act,  prohibiting  unreasonable  seizures,  extends 
as  well  to  property  relieved  by  forthcoming  bonds,  as  to 
auch  in  which  no  such  bonds  have  been  given  :  it  extends 
to  all  cases  of  seizures  by  fi*fa*^  whatever  the  ultimate 
fate  or  destination  of  the  goods  may  be. 

An  idea  seems  to  have  gone  forth,  that  the  creditor 
may  sell  the  property  for  the  purpose  of  paying  the  debt 
At  the  day.  A  right  to  sell  implies  a  right  of  property 
in  the  articles  sold :  but  this  right  is  reprobated,  in  the 
case  before  us,  by  the  provisions  of  the  act  in  question, 
which  imply  merely  a  right  of  custody  or  possession,  and 
not  k  right  of  property.  Besides,  the  rights  of  the  surety 
are  to  be  attended  to ;  he  ought  to  be  permitted  to  do 
that  which  the  laW  authorizes  him  to  guaranty  to  be 
done;  to  deliver  the  property.  If  the  debtor  has  a  right 
to  sell  the  property^  to  pay  off  the  execution  at  the  day, 
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the  loBSf  by  squandering  the  money.     Thetr  interest,  as 

well  as  every  other  consideration,  contbines  to  hold  t)ie 

property  liable.     The  convenience  of  the  debtor,  in  other 

*"*""'*'"''*  respects,  and  to  save  him  the  expense  of  supporting  the 
property  by  the  sheriif,  were  the  motives  of  this  indul<» 
gence ;  and  not  to  give  him  an  opportunity  to  ^ell.  He 
has  the  same  right  to  sell  this  property,  however,  as  pro- 
perty in  the  actual  custody  of  the  sheriS"* 

It  has  been  said,  that  the  forthcoming  bond  operates  a 
release  of  the  property,  from  the  time  of  its  execution,  ia 
consequence  of  .the  obligor's  riffht  to  forfeit  the  san&e* 
There  is  no  such  right  of  forfeiture,  in  a  case  in  whick 
the  bond  admits  a  duty^  and  provides  for  its  fulfilment 
under  a  penalty*  The  bond  is  entirely  collateral  to>  and 
teas  intended  to  preserve  the  lien,  and  euforce  the  per- 
fermance  of  the  duty*     I  entirely  concur  in  opinion  with 

(a)  t  Munf,  one  of  the  judges*  in  the  case  of  Cook  v.  Piles^{a,.  that  a 
forthcoming  bond  is  no  satisfaction  of  a  judgment,  untS 
the  forfeiture ;  and  I  think  it  follows  that,  until  such 
satisfaction  has  taken  place,  the  lien  created  under  the 
judgment  is  not  extinguished.  The  old  right  does  no€ 
cease,' until  the  new  one  is  authorized  to  succeed  it.  Na 
chasm  between  the  two,  is  to  be  created  by  implication 
'  or  construction. 

In  fine,  while  I  see  no  utility  in  considering  the  pro- 
perty as  released  prior  to  the  day  of  sale,  I  can,  by  a  very 
simple  process  of  reasoning,  consider  the  property,  though 
loaned  to  the  debtor  for  a  few  days<,  to  promote  his  cua- 
venience,  as  still  in  the  hands  of  the  sheriff,  and  liat>le  to 
satisfy  the  execution  ;  which  property,  however  is  liable 
to  be  redeemed,  and  revested  in  the  debtor  after  the  day, 
if,  by  a  non*compliance  with  the  condition  of  die  bond, 
that  bond  shall  then  assume  the  new  dignity  given  to  it 
by  the  provisions  of  the  act  of  1769. 
The  foregoing  remarks  have  considered  the  question 

,♦  Judge  C  ABB  fcif 
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principally  in  relation  to  the  debtor  himself*     If  the  ob-    October, 
ject  of  the  law  was  (as  it  is  not)  to  enable  the  debtor  to 
make  sale  of  his  goods,  for  the  purpose  of  paying  the 
debt  at  the  day,  (a  duty  which,  from  his  standing  out  so 
long  already,  he  has  evinced  he  had  no  desire  to  fulfil,) 
that  object  would  be  entirely  answered  by  extending  the 
power  over  the  goods  to  him  only :  but  that  is  tiot  the 
case.     This  doctrine,  of  a  releasement  of  the  lieriy  lets  ia 
the  power  of  other  and  subsequent  creditors,  who,  by  m* 
stantly  seizing  the  same  goods,  would  disable  the  debtor 
from  effecting  the  alleged  object  of  the  indulge  nee.     If 
the  case  be  considered  in  relation  to  the  creditors^  there  is 
no  reason  why  prior  creditors  should  not  be  preferred  td 
those  who  are  subsequent.   There  is  no  reason  why  goods, 
let  out  to  the  custody  of  the  debtor,  should  be  differed, 
'in  his  favour,  from  those  actually  holden  by  the  sheriflF; 
nor  why,  in  the  first  case,  as  well  as  the  last,  the  right 
claimed  by  the  last  execution  should  not  be  considered 
in  subordination  to  that  vested  under  the  first.     I  can 
see  no  such  magic  in  the  custody  of  the  debtor,  holding 
under  the  sheriff;  that  it  should  derange  all  the  principles 
and  symmetry  of  the  law  in  this  particular:  nor  why 
property,  under  those  circumstances,  should  be  differed 
from  that  actually  in  the  chambers  of  the  sheriff.    There 
is  no  principle   of  the  law,  on  which  such  a  diversity 
can  be  justified;  there  is  no  principle,  which,  on  this 
immaterial  and  unimportant  ground,  can  affect  the  righu 
of  innocent  sureties,  disable  them  (and  even  the  debtor 
himself)  from  performing  that  which  the  law  has  allowed 
and  enjoined  them  to  do— discharge  the  property  justly 
liable  to  pay  the  debt,  and  gi^e  subsequent  a  preference 
over  prior  creditors.     If  such  is  the  doctrine  of  the  law^ 
I  see  no  solid  basis  on  which  it  can  be  erected. 

In  assigning  the  above  as  some  of  the  reasons  on  which 
my  opinion,  on  t!:is  question,  is  founded,  I  beg  leave  also 
to  refer,  in  corroboration  thereof,  to  the  able  argument 
of  the  chancellor,  found  in  the  record.  He  has  also 
added  some  very  appropriate  remarks,  as  applicable  to 
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OcTQBXB,   this  particular  casc^  which,  in  the  view  I  have  takca  or 
the  subject^  do  not  appear  to  me  to  be  absoluttly  Decet* 
sary. 
Bamsaj.         It  Was  observed,  that  Boys  &  M^Calmontshouidhc 
parties  to  this  sait.     The  answer  is,  that  the  iqipellee 
wants  nothing  from  them.     They  have  received  their 
money ;  and  if  any  body  has  a  claim  against  them,  it  i^ 
the  sheriff,  who,  by  mistake,  or  in  his  own  wrong,  paid 
them  the  money  made  under  their  execution.     Every 
purpose  of  the  appellee  will  be  answered  by  enjoining  the 
judgment  on  the  forthcoming  bond.    It  is  next  objectedi^ 
that  yonesy  the  creditor  in  that  bond,  is  no  party.     He 
has  answered  the   bill,  and,  I  think,  is,  undoubtedly,  a 
party.     It  is  admitted  that  the  subpana  extends  to  him^ 
and  so  does  the  3i//,  which  prays,  *•  tha^t  the  plarmifi^ 
(yones^)  the   sheriff,  and  all  parties  may  be  enjoined," 
&c.  As  to  Waytt^  he  may  have  acted  by  advice,  and  his 
motives  may  not  have  been  improper ;  but  he  has  erred^ 
to  the  appellee's  prejudice,  and  should  make  retribution* 
If,  in  consequence  of  the  decision  now  to  be  giV^i,  he  is 
liable  tq  jfones  for  his  money,  he  has  probably,  from  the 
proofs  in  the  cause,  his  remedy  over  against  M'^Cieland.* 
At  any  rate,  the  decree  of  the  chancellor,  that  diis  money 
should  not  be  coerced  from  the  appellee,  after  he  has,  in 
effect,  complied  with  the  condition  of  his  bond,  or  the 
non-compliance  was  owing  to  the  sheriff,  is  entirely  just 
and  equitable,  and  should  be  affirmed. 

Judge  FlemikG.  I  have  ever  been  of  opinion  that 
goods  taken  by  virtue  of  a  jterifacias^  for  the  delivery 
of  which,  at  the  day  of  sale,  a  forthcoming  bond  had 
been  given,  were  not  released  until  the  day  of  delivery 
had  past ;  but  were  only  suffered  to  remain  in  possessioa 
of  the  debtor,  for  his  own  convenience,  and  the  case  of 
the  sheriff;  nor  were  they  subject  to  another  execution 
until  after  that  time  ;  for,  in  my  conception,  the  law  can- 
not (nor  was  it  ever  intended  by  the  legislature  that  it 

•  Note.   He  was  Ihe  attorney  who  obt^ed  flic  judgraem  for  J5«y#  ^ 
.1/*  Calmo7it. 
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should)  step  in  by  its  own  officer  to  arrest  and  render    Optober, 
impossible,  to  frustrate,  or  obstruct,  what  the  law  itself 
requires  or  permits  to  be  done ;  especially,  when  it  may 
tend  to  the  distress  and  irreparable  injury  of  an  innocent 
third  person. 

In  the  case  before  us,  the  reasoning  of  the  chancellor, 
as  well  as  that  of  the  worthy  judge  who  last  delivered 
his  opinion,  appears  to  me  too  sound,  cogent,  and  con- 
clusive, to  require  any  further  observations  on  the  con- 
struction of  the  act  of  Assembly  permitting  forthcoming 
bonds  to  be  given. 

Besides,  on  a  careful  perusal  of  the  whole  record,  it 
seems  to  me,  that  there  was  a  combination  among  Lusiy 
Moore  J  Waytty  and  M'Ckland ;  in  which  they  artfully 
practised  a  palpable  fraud  on  William  Ramsay y  the  intes- 
tate of  the  appellees,  (who  was  wheedled  and  entrapped 
into  the  suretyship  in  the.  delivery  bond,)  in  order  to  se- 
cure a  desperate  debt  of  Boys  &P  M>Calmont^  and  to 
saddle  that  of  Jones  ^  Co.  on  Ramsay^  a  credulous,  un- 
suspecting, and  innocent  security  in  that  bond ;  or  why 
was  not  judgment  rendered  also  against  Moore^  a  former 
partner  of  ^uskj  in  trade,  who  at  first  i^laimed  the 
goods  taken  in  execution,  but  afterwards  gave  them  up, 
and  was  also  the  other  security  in  the  bond,  and  who  has, 
hitherto,  had  the  address  to  keep  his  own  neck  out  of  the 
collar  ? 

Without  further  remark,  I  most  cordially  concur  in 
the  opinion  that  the  decree,  perpetuating  the  injunction, 
is  correct,  and  therefore  affirmed. 


Vou  III.  3  M 
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Wells  against  Jackson. 

I. The  plain-  THIS  case  was  argucd  November  23d,  1811,  though 
|!eai*ifroiA*  a  not  decided  utotil  the  26th  of  Marcky  1814.  The  points 
iavotu*^  til  i«  controversy  are  sufficiently  stated  in  the  foUoirmg  opi- 
■Slts,  ^^cept  oio"^  of  ^^^  judges,  pronounced  seriatitn. 

otie,  iu  ^jotfU  '  '  ,^ 

action  of  ti*et- 

paM,  luitii  ihe      fudcre  COAlTER.     A  point  has  arisen,  in  the  coDside* 

suit  has  been        JO  .  i  ' 

abated,  dit-  ration  of  this  case,  which  was  not  noticed  by  the  bar,  but 
jnUsed,  or  dc-  r      i  •   i  ^     j    •    •  j    -^ 

elded,  at  to  on  account  of  which,  aB  at  present  adnsed,  it  appears  to 
that  one.        ^^  ^j^.^  appeal  must  be  dismissed,  as  being  improvident- 

2.  A  war-  jy  jiUo^ved^     I  shall   be  willing,  however,  to  hear  the 

rantf    to    ar-    ^  o'  '      , 

real  a  person  parties^  on  this  point,  if  their  cotinsel,  on  consideration, 

of  whom  sure-  r  * 

ty    for    the  desire  it. 

peace  is   dc-        ^_,  ..,.-•  •"*•  t.  • 

manded,  be-  fhis  suit,  which  18  an  action  of  assault  battery,  and 
nelther^^by  a  ^^^  imprisonment,  is  brought  by  the  plaintiff  against 
ior'^tiie'^per-  ^^^^^^  defendants.  The  proceedings  which  tirerc  had  in 
son  to  whom  th^  office  are  not  in  the  record :  nor  is  the  writ,  or  the 

It  wai  direct- 
ed by  the  ma-  return  thereupon.      The  record  begins  with  the  declara- 

fy  ut  iDdivi.  tion,  which  was  filed  in  October^  1801. 

by^thrpn^       '^'^  **^*^  Steps  given  US  are  the  proceedings  had  in 

wwd*  "the  *"  Court,  at  September  term,  1802,  when  the  plaintiff  enters 

name  of  the  a  nolle  prosequi  as  to  the  defendant,  Triplet  f  and  at  the 

pointed  by  the  same  time  the  other  defendants,  *^  except  yohn  Black^* 

jm?*  substito-  set  aside  the  office  judgment  as  to  therriy  (from  which  it 

p^rion  wki?-  'would  seem  inferrable  that  there  was  also  an  office  judg- 

hf  ^'th^wr'*'  ^^^^  ^s  ^o  Bomit  one  else,)  and  plead  not  guilty,  &c  ; 

rendered   ai-  upon  which  the  trial  was  had^  at  the  same  term,  from  the 

together   ille-  .     , 

gal  and  void  judgmeut  in  whlch  the  appeal  is  taken. 

at  ajust^ficQ' 
Hon,  but  may 
be  given  in  evidence  in  tni ligation  of  damages. 

3.  Quxve,  if  the  persons,  to  l»e  arresieil,  be  described  only  by  their  ntmnmei^  tbe€o«iBilas 
they  reside  in,  and  their  f>rofe<.^ioiis,  or  trn«lfs,  without  ihcir  i^/i'i^^iu/t.Hames  ;  is  not  ivcli 
uarraut  to  general  and  vnceiiunty  imd,  Uierefoi'e,  iiicgul  und  void  ? 

4.  A  warrant,  directing:  the  "  U98ociate9f^'  of  puj-aons  named,  to  be  arretted,  wtihoBl 
meiHioiiiug  the  namet  of  such  associuies,  is  iilegul  aud  void  as  to  iJicm- 
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Whether  there  was  an  office  judgment  against  Blacky  October, 
or  not,  does  not  certainly  appear;  but  the  suit  is  neither  v^^^-v-^^ 
abated  nor  dismissed  as  to  him.  ^Veii» 

*  V. 

If  there  was  an  office  judgment  and  writ  of  inquiry  as      Jackwo. 
to  him,  the  same  jury  ought  to  have  been  charged  to  in- 
quire  of  the  damages,  which  might  have  been  satisfac* 
tory  to  the  appell3nt,(fl)  which  he  might  have  taken  judg^  {a)\n.^M. 
ment  £o;r ;  and  unless  he  had  takeh  it  with  a  ccasat  exccu-  m'^.   ibid. 
tio,  or  in  some  other  way,  so  as  to  leave  open  his  election  ^'^  Ij^'J^' 
until  the  event  of  the  appeal,  and  of  a  future  trial,  as  to  f^^^Jff^^^l 
the  o^er  defendants,  (should  that  be  the  consequence,)  ^*J^^\^^' 
was  known,  the  election   to  take   the  damages   against 
.Black  (as  he  can  have  but  one  final  judgment  in  this  ac- 
tion) would  have  justified,  I  apprehend,  a  judgment  for 
the  other  defendants,  whatever  might  be  the  opinion  of 
the  Court  as  to  the  points  arising  out  of  the  ^xceptiond* 
This  writ  of  inquiry  may  have  been  since  executed^  or 
an  office  judgment  and  writ  of  inquiry  may  since  have 
been  obtained  and  executed  as  to   Black,-  and,  at  all 
events,  at  the  time  of  this  appeal,  a  part^of  the  cause 
was  still  depending  in  the  Court  below,  the  proceedings 
in  which  might  have  an  important  effect  on  this  judg- 
ment, so  as,  in  fact,  to  justify  its  affirmance  ;  and,  there- 
fore, it  appears  to  me  there  has  not  been  such ^W/ judg- 
ment in  the  case  as  to  justify  the  appeal,  and  that  it  must 
consequently  be  dismissed  as  improvidently  granted* 

The  cause  taking  this  course,  it  might  seem  unneces- 
sary to  say  any  thing  on  the  points  arising  out  of  the 
exceptions,  as  the  case  may  again  come  back  upon  the 
same  record,  when  final  proceedings  are  had  as  to  the 
other  defendant ;  and  any  opinion  now  given  would  not, 
then,  be  obligatory,  and  would  readily  be  departed  from, 
if,  upon  further  consideration,  I  should  be  dissatisfied 
with  it.  As,  however,  it  may  be  some  guide  to  the  par- 
tics,  and  perhaps  prevent  future  litigation  between  them, 
and  the  other  judges  thinking  there  would  be  no  impro- 
priety in  doing  so,  I  ^ave  no  objections,  briefly,  to  state 
jny  present  impressions  on  those  points. 
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OcTOftER,  :     Edward  Jackson  having  made,  oath  before  He^^num 


1811. 


Triplet^  a  justice  of  the  peace  for  Harrison  county,  that 

he  had  jUst  cause,  from  their  threats,  to  fear  that 

Wallas^  of  Brooke  county,  lawyer,  -—  WV//f,  of  said 
county,  yeoman,  and  their  associates^  would  bum  his 
house,  or  beat  and  abuse  his  person,  the  said  Triplet  is* 
suejd  his  warrant  against  them,  by  the  above  descriptions, 
to  cause  them,  to  be  brought  before  him  to  find  saretiei| 
^Ct,  in  the  usual  form.  r 

This  warrant  had  been  originajly  directed  by  the  ma- 
gistrate to  John  Af'Culiy^  constable,  or  Major  John 
Jackson^  to  execute^  but  the  prosecutor,  without  the 
knqwledge  of  the  magistrate,  or  Blacky  struck  out  the 
name  of  Jackson^  and  inserted  that  of  Blacky  so  that  it 
stood  directed  to  the  constable,  or  Major  John  Bladh  |o 
execute.  The  latter,  taking  with  him  the  oUier  defend- 
ants to  assist  in  the  execution^  proceeded  to  execute  it 

on Wallas,  lawyer,  of  Brooke  county,  — -•  Wells^  of 

said  county,  yeoman,  and  their  associates,  Stephen  Gap* 

piny  of  the  state  of  Pennsylvania^  and  ^ Wells^  in  9aid 

county,  {Harrison^  I  presume,  M^7/  being  the  county 
mentioned  in  the  caption  of  the  commitment  in  ifhtch 
they  are  thus  described,)  who  are  brought  before  the  said 
Triplet^  on  the  same  day  in  which  the  warrant  issued^  at 
which  time  the  substitution  of  Black  was  made  known  to 
the  magistrate,  who  said  it  would  d,o  as  well ;  and  there-' 
upon  the  said  Triplet^  *'  ^^r  examination^*  (and  they 
failing  to  find  sureties,)  committed  them  to  jail  by  the 
^bove  descriptions  aftd  names.  William  Wellsy  one  of 
these  persons,  (and,  I  presume,  W^^t  pf  Brooke  county, 
as  in  his  exception  he.  does  not  state  himself  to  have  been 
arrested  under  the  term  associates.^  brings  this  action. 
The  warrant,  §ic.  are  permitted,  by  agreement,  to  be 
given  in  evidence,  and  to  have  the  same  effect  as  if  plead- 
ed ;  and  the  Court  instruct  the  jury  as  to  the^  substitu- 
tion of  Blacky  which  seems  to  have  been  the  main  objec* 
tion  relied  on,  that,  if  the  defendants  were  ignorant  of 
that  circumstance,  the  warrant,  as  to  them^  was  net  y<M% 
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but  justified  the  arrest.     The  jury  found  for  the  defend-  October, 
ants,  and  an  appeal  was  taken.  v^^^-^,-^ 

Two  objections  are  taken  to  the  warrant,  aa  furnishing      ^^^^ 
a  compete  justification^  it  being  properly  conceded  that     •'•ckwn. 
it  wa^r  admissible  in  mitigation  of  damages.  — — — » 

..  1st.  That  Black  could  not  be  substituted  by  the  prose- 
,  cutor^  or  any  other  person  than  the  magistrate,  to  exe- 
cute it,  in  lieu  of  those  to  whom  he  directed  it. 

My  impressbns  are,  that  this  objection  is  sustaina- 
•ble  ;(<?)  and  had  we  jurisdiction  of  the  case,  as  at  present  (a)  i  mUo7i, 
advised,  I  should  be  for  reversing  the  judgment,  an  ihat  y.Fern.^  *" 
groundj  and  sending  the  cause  back  for  a  new  trial,  with 
direction  that  the  warran^,  under  these  circumstances, 
was  not  a  complete  justification,  but  only  proper  in  miti- 
gation of  damages. 

2d4  The  second  objection  is,  that  the  warrant  was 
general,  and  therefore  void* 

First,  That  it^is  imcertain  and  general  as  to  every  per- 
son. 

Setondly,  That  it  is  so,  at  all  events,  as  to  the  aaao- 
citttes;  and  that  part  of  it  being  uncertain,  the  whole  is 
void ;  and  that  it  would,  therefore,  not  justify  an  arrest, 
even  of  those  well  described. 

Thirdly,  That,  if  void  for  either  of  these  reasons,  it  is 
no  justification  for  the  arrest,  even  of  the  persons  really 
complained  of,  and  of  whom  sureties  were  demandable. 

These  are  important  questions ;  and,  were  I  now  pro- 
nouncing a  final  decision  upon  them,  I  would  give  them 
a  farther  consideration  and  discussion  than  I  think  it 
necessary  to  give  under  present  circumstances. 

As  to  the  first,  considering  the  plaintiff  to  be  IVellsj  of 
Brooke  county,  and  believing  that  a  warrant  is  good,  and 
will  justify  the  arrest  of  an  offender,  who  is  described 
with  reasonable  certainty,(6)  although  his  name  is  not  r^)  $  jj,^^, 
known,  and  that  this  certainty  will  be  more  or  less  appa-  ^J*v*^^^ 
rent  from  the  circumstances  attending  the  transaction, 
»find' stated  in  the  warrant;  I  can  readily  suppose,  that 
when  two  persons,  of  another  county,  are  found  in  the 
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October,   county  of  HarrUon.  a830ciated  with  others  in  threats,  aiui 

1811.  ' 

an  intention  to  violate  the  peace,  on  an  individual  tliefr 

is 


Weiia       might  be  described,  with  reasonable  certainty,in  the  \ 
Jackson,     of  this  warrant ;  and  when  this  is  combined  with  the ) 
'  that  the  persons  so  arrested  not  only  answered  this  dcBcripr 

tion,~  but,  **'  on  exammaiioriy'^  were  found  to  be  the  pe^ 
sons  really  complained  of^  I  think  the  warrant  sujBcieittlj 
certain  and  special  as  to  them*  No  description,  eveft  by 
name,  is  absolutely  certain,  as  there  may  be  others  of 
the  same  name ;  its  sufficiency^  too,  may  freqoen^  ^c^^ 
pend  on  matter  aliunde.  A  warrant  to  uke  the  priiilevt 
and  publishers  of  the  North  Briton^  ^Aaf  being  a  aectict 
transaction,  was  uncertain ;  where^  a  warrant  to  lake  the 
printers  and  publishers  of  the  Virginia  Argtis  and  iEn^ 
quirer  might  not.  It  may,  perhaps,  be  too  strict,  w&ei* 
a  description  is  given,  to  test  its  sufficiencj^  by  any  «|^ 
stractrule,  where  it  also  appears  that  the  officer^  .wUhoMt 
difficulty,  made  the  arrest  of  the  real  parties  com^aincd^ 
of,  and  answering  to  the  description  given  of  them  ia  tlttr 
warrant.  Better  evidence,  that  they  were  well  deiscribed^ 
could  hardly  be  expected.  *      . 

As  to  the  associates^  that  term,  to-day,  whea  the  p4r* 
ties   are  together,  may  be  sufficiently  certaia;  wherefts,. 
to-morrow,  and  when   they  are  separated,' it  «oiiJUl>M 
longer  be  so*    This  warrant  was  executed  on  the  sj^fte 
day  it  was  issued  ;  and  these  persons^  *^  on  e^faminatiof^^ 
also  answered  to  that  description,  and  were  fouji^  ^J^ 
the  parties  really  complained  of.  As  to  this  point,  diei^^ 
fore,  (though  I  have  greater  doubts  than  as  to  tjie  firsbl  t" 
incline  to  think  the  warrant  may  have  been  sufficie^djft  * 
certain ;  but  were  this  otherwise,  and  I  am  correct  nf  tib'j 
the  first,  .,     .jT 

3dly.  Would  this  uncertainty  vitiate  the  ikiA#/^  n^fEH 
rant?  ^  ,      ^   ^   .- 

All  the  persons  concerned  in  the  same  oiTeiice  rsim^f^ 
at  all  times,  be  named,  or  fully  described  ;  although  ^O^Kt. ' 
of  them  jnay.     If,  thercfo|*e,  a  warrant  is&ues^.fliijiji^^ 
or  sufficiently  describing,  some  of  the  P<^iwypA.M|l4iAp'. 


Digitized  by 


Goo^ 


f 


In  the  36tt  Year  of  the  CowmormealOu  463 

but  which,   as  to  others,  is  too  unceHain  to  direct  the    OcTOBsa, 
officer,  and  which  part  it  would  be  his  duty,  therefore,  not    ,^^^  .^^ 
to  proceed  to  execute;  I  think  he  would,  nevertheless,       ^^*^^^ 
be  bound  to  execute  it  on  those  sufficiently  named,  or     Jackson- 
described,  and  that  it  would  be  a  justification,  as  to  them^   ""^""""^ 
for  such  act  of  arrest. 

But  if  a  perscin  is  really  guilty  of  a  felony,  or  breach 
of  the  peace,(c7)  and  cannot  be,  or  is  not,  sufficiently  de-  (a)  s  Btart, 
scribed  in  the  warrant  issued  to  arrest  him,  insomuch  176X 
that  the'  officer  would  be  justified  in  not  proceeding  to 
exeeuto  it  on  any  one ;  yet  if  he  knows  the  person  to  be  ^ 

guilty,  or,  from  other  information,  proceeds  to  execute 
It  at  his  peril,  and  ill  fact  executes  it  on  the  guilty  party  ; 
I  incline  to  think  it  will  not  lie  in  his  mouth  to  say  that 
he  is  not  sufficiently  described,  when  the  warrant  is  to 
apprehend  the  person  guilty  of  that  offence,  and  he  ia 
that  person.  My  impressions  are,  from  the  arguments, 
both  of  the  bar  and  bench,  in  the  case  of  Money  v.  Leachj 
diat  rf  the  latter  ha^  really  been  the  printer  and  publisher 
of  the  North  Britofiy  the  warrant  would  have  been  con- 
sidered a  justification  of  his  arrest.  In  this  case,  these 
persons,  when  brought  before  the  magistrate,  "  on  exa- 
minathh^^^  were  committed  as  the  persons  against  whom 
sureties  of  the  peace  were  required. 

If,  therefore,  we  had  jurisdiction  of  the  case,  and  the  ' 
first  objection  to  the  warrant  had  not  existed,   as  at 
present  advised,  I  should  be  for  affirming  the  judgment. 

Judge  Cabell.  I  concur  in  the  opinion,  that  this 
appeal  was  Iniprovidently  granted,  and  ought  to  be  dis- 
missed. 

Considering  the  case,  therefore,  as  not  being  properly 
before  us,  I  should  liave  declined  expressing  any  opinion 
on  the  merits.  But,  as  the  other  judges  think  it  may  be 
useful  to  the  parties  to  be  informed  of  the  views  of  the 
Cotlrt,  I  have  no  objection  to  declaring,  as  my  present 
•pinion,  that  the  warrant,  in  the  proceedings  mentioned, 
was  tendered  illegal  and  void,  as  against  all  the  persons 
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OCT09BK9  on  whom  it  was  served,  in  consequence  of  its  having  been 
executed,  neither  by  a  sworn  officer,  nor  the  person  to 
whom  it  was  directed  by  the  magistrate,  but  by  an  indi- 
vidual selected  by  the  prosecutor,  who  erased  the  name 
of  the  person  appointed  by  the  magistrate,  and  substituted 
that  of  the  person  selected  by  himself.  6ut  although 
the  warrant,  thus  nullified,  could  no  longer  be  relied 
upon  as  2l  justtficatton^  it  might  well  be  given  in  evidence 
in  mitigation  of  damages^  "  , 

llad  it  not  been  for  this  objection  to  the  execution  of 
the  warrant,  I  should  have  thought  it,'  under  the  cir- 
cumstances of  this  tase,  sufficiently  certain,  and,  there- 
fore, legale  as  against  Wallas  and  Wells  of  Brooke  county ; 
but  void  as  to  all  those  who  were  embraced  by  the  term 
*}  associates.''^  * 

Judge  Brooke.  For  the  reasons  that  have  been  stated, 
I  am  of  opinion  the  appeal  ought  to  be  dismissed;  and  I 
concur,  also,  in  the  idea,  that  the  warrant  on  which  the 
defendants  founded  their  justification,  is  not,  on  the  face 
of  it,  a  general  warrant,  either  within  the  meaning  <if  the 
tenth  section  of  the  bill  of  rights,  or  at  the  common  law-, 
as  settled  in  the  case  in  3  Burr.  Money  v.  Leach,  The  plain- 
tiff, under  the  circumstances  of  the  case,  was  as  well  dc* 
scribed  as  was  possible,  for  all  that  appears  to  the  contraty : 
indeed,  it  is  inferrable,  from  the  facts  ih  the  record,  that, 
when  brought  before  the  magistrate,  he  would  not  give 
up  his  christian  name.  He  is  described  also  as  of  Broote 
county,  to  distinguish  him  from  others,  and  to  leave  a:s 
little  as  possible  to  the  discretion  of  the  officer.  The 
objection  that  the  name  of  jdcksoUj  one  of  the  persons 
authorized  to  execute  the  wai^rant,  was  stricken  out,  arid 
the  name  of  Blacky  one  of  the  defendants,  inserted,  has 
more  force;  and  my  present  impression  is,  that  that'fiiV- 
cumstance  put  an  end  to  the  authority  of  the  warrant,  tn 
that  view,  it  was  certainly  not  ViJustiJicatioTij  but  itiight 
have  been  given  in  evidence  in  mitigation  of  the  damages^ 
as  it  appears  the  defendants  were  ignorant  of  the  alteration. 
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iNor  am  I  of  opinion  that  the  word  **  aasociaUs^''  in  the    October, 


warrant,  is  so  general  as  to  vitiate  the  whole  of  it,  and  to 
convert  what  otherwise  was  a  special  warrant  into  a 
gfsneral  one  :  many  cases  may  be  supposed  in  which  that 
expression,  in  addition  to  a  more  precise  description  of 
persons  not  included  in  it,  would  be  considered  as  suffix 
eient.  Lord  Mansfieid^  in  the  case  referred  tp,  threw  out 
•f  it  that  part  of  the  warrant  which  related  to  the  signing 
of  the  papers,  because  it  was  unexecuted:  on  that  ground, 
also,  the  word  *'  associates^'*  in  ihe  warrant,  in  the  present 
case,  is  unimportant,  a»  it  is  not  pretended  that  the  plain* 
tiff  was  apprehended  under  that  descriptioD. 

Judge  Roane*  This  is  an  action  of  trespass,  assault 
and  battery,  and  false  imprisonment,  brought  by  William 
Wells  against  Hedgman  Triplet,  John  Blacky  and  nine 
others,  for  seizing  and  imprisoning  him  on  the  31st  of 
January^  1801,  and  keeping  him  imprisoned  for  ten  days 
then  nei^t  ensuing,  without  cause,  and  committing  odier 
outrages  upon  him.  In  September  term,  1802,  a  nolle 
prostijut  was  entered  by  the  plaintiff,  as  to  Triplet^  (the 
magistrate  who  grsmted  the  warrant  herein  after  men- 
tioned,) and  all  the  rest,  except  Biaciy  having  appeared 
by  their  coun^l,  the  office  judgment  was  set  aside  as  to 
them,  by  consent  of  parties,  and  they  pleaded  not  guilty, 
on  which  an  issue  was  joined,  with  liberty  to  give  in  evi- 
dence, on  the  trial,  a  certain  supposed  warrant  said  to 
kave  been  issued  by  Triplet^  a  justice,  against  —  Wal'* 
las  and  I  ■  n  Wclls^  and  their  associates,  and  dated 
January  31st,  1801,  together  with  the  proceedings  had 
under  the  same,  subject  to  the  opinion  of  the  Court» 
whether  the  same,  if  specially  pleaded,  would  amount  to 
a  justification,  and  Uable  to  the  same  objections,  both  of 
law  and  evidence,  as  if  they  had  been  pleaded  and  de* 
murred  to,  or  were  offered  in  evidence  on  the  trial  of  the 
issue,  &c*  There  was  also  another  plea  of  svn  assfiulf 
demesne,  on  wl^ich  issue  was  also  joined^ 


iftii. 
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OcTOBBE,      The  jury  foimd^  and  wiy  foaad,  that  Ae  defendant! 

^^^^X^  were  not  guilty;  on  which  Judgment  was  entered  againal 

'  W«ito  ^e  plaintiff. 
Jackson.  At  ihc  trial,  the  plaintiff  filed  a  bill  of  exceptions,  which 
-  stated  that,  on  the  trial  of  these  issues,  the  plaintiff  gave 
evidence  of  the^  imprisonment  ia  the^  dedafation  Rie»« 
tkmed ;  to  justify  which,  the  defendants  gave  in  evidence 
Ae  warrant  herein  after  more  particularly  meotioaed^ 
and  which  is  made  a  part  of  the  bill  of  exceptions  ;  that 
the  same  caftie  to  the  hands  of  the  defendant,  Jtfta 
Blacif  under  whieb  he,  with  the  other  defendants^  arrest- 
ed the  plaintiff,  and  brought  him  before  Tri^i^,  who^ 
after  estaminaticm,  made  the  commitment,  also  more  par- 
'  ti'culafly  mentioned,  and  made  a  part  of  the  bill  of  ex-* 
ceptions,  and  gave  testimony  that  ^^i(  was  not  a  peace 
officer ;  that  the  warrant,  when  issued  by;  Triplet^  was  di- 
rected to  the  constable^  or  Major  yohn  Jackson^  to  exc^ 
$ute,  but  that  the  name  of  John  Jadaon  was  stricken 
cut  by  Colonel  E.  Jock^n^  Hrho  obtained  the  warrant, 
atid  that  of  B lad  inserted,  before  it  was  delivered  lo 
him;  and  that  the  same  was  executed  and  retomed  by 
Black*  It  was  further  proved,  by  the  defendants,  that 
Colonel  Edward  Jackson  mentioned  this  alteration  to 
ITriplet  after  the  arrest,  and  that  he  had  made  it,  and  that 
Triplet  said  it  would  do  as  well ;  that  no  peace  oflteer 
Was  present  at  the  arrest ;  and  that  the  plaintiff  was  not 
arrested  in  the'  commtsMn  of  any  breach  of  the  peac^* 
To  this  evidence  die  plaititiff  objdctedj  and  prayed  the 
Court  to  reject  the  same  under  the  secoKD'*  issue  ;  bat 
the  Court  declared  it^  opinion  to  be,  that  the  evidence 
aforesaid  constituted  *'  ^  justifcati&n  of  the  arrest  afore** 
said,  provided  the  defendants  were  unacquainted  with 
tjie  alteration  aforesaid  i  and  that  the  defendants  veK 
not  obliged  to  know  whether  the  same  was  formal,  or  to 
whom  it  had  been  originally  directed,  and  that  as  to  ^ 
same  defendants  the  warrant  was  not  void.'" 

*St}biUie.exeeptioai  bittilimilklkiitttbe^r«tii8«e?.  ..  - 
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Under  the  influence  of  this  opinion,  and  instruction  of  ^^^  J^"j»«» 
the  Court,  a' general  verdict  waa  found,  on  both  issuer 
for  the  defendants* 

Although  it  is  readily  admitted  that  an  officer,  acting  ^^__^ 
under  a  regular  and  legal  warrant,  in  .a  matter  of  which 
the  justice  has  juriadiction,  may  justify  the  arrest  of  thcj 
|»erson  named  rfierem,  although  such  person  be  not  guiU 
ty  of  the  offence  alleged  agairfst  him,  it  is  k  great  ^ggm^ 
▼atibn  of  the  offence  of  acting  under  an  iUej^al  wkrrantt 
tfiat'the  person  arrested  is,  in  fact,  innocent* 

In  the  dase  before  us,  it  is  not  shoi^m,  on  the  part  of 
%he  appellees,  that  the  plaintiff  was  not  an  innocent  man  j 
it  is  not  shown  that  he  had  perpetrated  or  meditated  ^e 
offence  compkined  of.  Admitting,  for  the  present,  that 
be  was  the  person  contemplated  by  the  warrant,^  it  is  not 
shown, by  legal  evidence, in  rnh  action^  that  he  had  com- 
muted or  meditated  the  act  allegefl  against  him.  The 
^mtrary  may,  perhaps^  in  some  degree,  be  inferred  from 
ita  being  admited  that  he  was  not  arrested  in  the;  com- 
mission of  any  breach  of  the  peace.  WhUe  the. plaintiff 
rested  on  the  general  ground  of  his  having  been  impri* 
aoned,  and  of  the  general  right  of  all  our  citizens  to 
their  liberty,  the  def^idants,  on  the  contrary,  for  any 
Aing  appearing  in  this  action,  did  not  mean  to  take  the 
special  ground  that  the  plaintiff  had  committed  or  Incdi* 
tated  the  offence  complained  of.     They  rested  upon  the  '^ 

ground  of  acting  in  obedience  to  a  warrant,  which  being, 
in  their  opinion,  le^,  made  it  quite  unimportant  to  their 
defence,  whether  the  party  arrested  was,  in  fact,  innocent 
or  not.  CeHain  it  is^jthat  the  guilt  of  the  plaintiff,  in  re- 
lation to  the  offence  charged  against  him,  is  neither 
averred  nor  put  in  issae  by  the  defendants.  It  is  also  cer- 
tatBt  that  the  verdict  of  the  jury  is  justified,  without  any 
sdlcgation  to  that  effect  having  been  made  or  proved  to 
ib^  on  the  trial.  It  is  justified  on  the  ground  that 
(under  the  drrectk^  of  the  Court)  the  warrant  wa^  held 
to  be  legal,  and,  bemg  so  held,  that  the  party  executing 
it  should  be  acquitted,  althou^  the  party,  atreated  were, 
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.  acT09B«,  In'  fact»  innocent.  The  guiU  of  the  plaintiff  by  no  means 
^^^'  ,  follows  as  a  necessary  consequence  of  the  "verdict.  That 
guilt  is  not  only  neither  averred  by  the  defendant,  n«r 
found  by  the  jury,  but  is  also  far  from  being  proved  by 
the  testimony.  There  is  no  proof  whatever  to  that 
effect,  unless  you  admit  the  ex  parte  oath  of  Edxvard 
Jachonf  on  which  the  warrant  was  granted  ;  (whic^i  is 
reprobated  by  all  the  rulfts  of  evidence  as  proof  in  tM$ 
.cause  to  establish  the  point  in  question  ;)  and,  unless  you 
also  take  for  granted,  that  the  very  plaintiff  now  before 
the  Court  was  the  person  against  whom  he  complained, 
and  to  whom  the  justice's  warrant  was  intended  to  apply* 
In  considering  this  case,  therefore,  we  are  to  throw  out 
of  our  view  every  idea  that  the  plaintiff  is  a  guilty  per- 
son ;  although  even  guilty  persons  are  entitled  to  the 
benefit  of  the  laws  and  constitution.  We  are  to  consider 
it  as  a  question  which  (through  the  appellant)  may,  in  its 
consequences,  affect  all  the  good  people  of  the.  common- 
wealth. 

It  is  not  for  the  purpose  of  establishing  the  principle^ 
but  for  that  of  showing  it  more  clearly,  that  I  rely  on 
the  innocenice  of  the  plaintiff,  in  the  present  instance. 
That  is  a  circumstance  entirely  unimportant,  when  the 
warrant  stands  condennned  by  the  force  of  great  prin<a«« 
pies.  It  can  never  be  the  true  understanding  of  those 
principles,  that  a  general  warranty ,is  void  where  the  party 
arrested  is  innocent,  and  valid  if  he  be  guilty.  If  such 
warrants  are  void,  they  are  90  undc^  all  circui&stances, 
and  as  to  all  persons  whatsoever.  I  repeat,  however, 
that  there  is  no  evidence  in  this  cf use. shpwing  that  the 
plaintiff  had  done  or  meditated  the  iiyury  complained  o£ 
The  oath  of  Edxvard  yac^on,  showing  that  the  plaintiff 
was  guilty,  (which,  also,  is  not  introduced  into  the  btU 
of  exceptions,)  Was  taken  entirely  in  his  absence^  and 
without  the  possibility  of  his  cross-examination  ^  and  if 
it  be  said  that  his  guilt  is  inferrable  from  his  Qoatumacy 
in  not  mentioning  his  name^  or  denying  that  the  warrant 


Digkized  by  VjOOQIC 


In  (he  SAih  Year  of  the  Comm^nnfeaUh. 


469 


f  applied  to  htm,  when  brought  before  the  magistrate  for 
commitment,  I  answer,  that  it  was  not  necessary  for  him» 
at  that  stage,  to  have  done  any  thing ;  it  was  not  incum- 
bent on  him  to  have  pursued  a  course  which  would  have 
released  to  the  defendants  his  cause  of  action  against 
them  ;  or,  at  least,  would  have  lessened  his  claim  to  da- 
mages. The  innocence  of  the  plaintilT  is,  however^ 
wholly  unimportant  as  aforesaid,  in  the  view  I  have  taken 
of  the  subject,  and  I  only  mention  it  to  sho#,  afortioritf 
the  strength  of  those  conclusions  which  wduld,  never- 
theless, equally  follow  if  he  were  ever  shown  to  have 
been  guilty. 

The  warrant,  in  obedience  to  which  the  defendants 
acted,  is  liable  to  several  objections  |  as,  1st.  That  it  was 
erased  and  -altered  as  aforesaid,  after  it  was  issued  by 
the  magistrate,  and  before  it  came  to  the  hands  of  Blacks 
2dly.  In  authorizing  the  constable,  or  Blacky  to  arrest 

the  ^^AsaociATEs  of^^^  Wallas  and Wells /*^  and, 

ddly.  On  account  of  the  uncertainty  of  what  Wallas  and 
Tvhat  Wells  were  contemplated  in  the  warrant*  I  wiH 
briefly  consider  each  of  these  objections  in  their  order : 

And,  as  to  the  first ;  it  is  held,  that  all  imprisonment, 
without  proper  authority,  is  a  false  imprisonment,  and 
the  proper  subject  of  an  action.(£r)  The  imprisonment, 
ki  question,  has  been  made  under  colour  of  a  warrant, 
which,'  tx  vi  termini^  means  only  an  authority.  (^)  As  to 
an  authority,  it  would  seem,  on  general  principles,  that 
it  could  be  executed  only  to  the  extent  to  which,  and  by 
the  persons  to  whom,  it  was  directed*  Conforming  to 
these  general  principles,  it  is  held  that  the  person  h^^ving 
the  authority  must  execute  it  himself,  and  cannot  trans- 
fer it  to  another  ;  for  it  bcfing^  a  trust  ajtd  confidence  re* 
posed  in  the  party,  cUnnoi  be  assigned  to  a  stranger  whose 
sUMty  and  integrity  were  not  so  xvelf  thought  of  by  him 
for  whom  the  act  was  to  be  done*{c)  The  imperiousness 
of  this  rule  is  admitted  by  a  case  in  the  same  book,(i/) 
iu  which^-where  the  king  (Ji^cctcd  the  deputy  and  council 


OeTOBBR, 
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OcToBBs,  of  Ireland  to  appoint  ft  bishop  -to  be  insta&edf  and  die 
deputy  was  cfaangpedi  it  waft  held  that  his  successor  asd 
couacil  might  do  it ;  it  was  so  held,  only  on  the  ground 
that  it  was,  in  fact,  the  same  grantee  (the  sjfichd  depiitj) 
"*"       '       who  still  continued,  though  the  person  was  changed  vfh^ 
filled  the  office.     In  this  case^  the  exception,  and  the  t>e^' 
(cO  t   JBdU,  son  of  that  exception^  proves  the  [rule.     It  is  also  hetd,(4t^- 
that  if  a  warrant  be  directed  to  a  sheriffs  he  xsiw  make 
a  warrant  to  his  bailiff  to  execute  it ;  but  it  is  tf so  held 
(^)  Md,       that  a  constuhle  cannot  substitute  another  in  his  ^dom.^^jr 
While  this  authority,  in  relation  x^  th^  sheriff^  es^aUi^ies 
the  doctrine  contended  for,  on  the  principle  that  die  ex«- 
eeption  proves  the  rule,  that  part  which  relate  id  the 
constable  comes  in  aid  of  that  constructioti  ^  Uhd'lijie  hs* 
gument,  in  relation  to  him,  holds  ctfartitfri  a«  t04i  pri^tt 
person.     Every  argument  going  against  the  transfier  o^ 
this  powey  by  the  grantee  himselfy  who  may  have  som^ 
knowledge  of  the  sentiments  of  the  principal  in  thps'()iaN' 
ticular,  holds  a  fortiori  in  relation  to  a  stranger*     If  that 
grantee  cannot  judge  of  the  ability  and  integrity  of  the 
person  to  be  substituted,  neither  can  a  strai^r,  who  ia^* 
'still  less  acquainted  with  the  views  and  wishes  of  his 
principal.     If  neither  Major  John  yacison^  not  even- 
the  constable,  in  the  cade  before  us,  could  judge  in  this 
behalf,  and  delegate  to  another  the  authority  ddegated' 
to  them,  still  less  could  Colonel  Edward  Jackson^  who  is 
under  the  additional  objection  of  being  a  party  ;  a  party 
who  would  abuse  the  discretion  existing  in  tkfe^%is^* 
trate  to  appoint  fit  and  proper  agents,  and   substitule 
those  who  would  oppress  his  enemy.     In  fact,  he  ustBp* ' 
ed  the  place  of  the  magistrate  in  this  panicalar,  vtobietf  ' 
the  principles  of  the  common  law,  in  relatibn  t6  the  na-' 
turc  of  an  authority,  and  established  a  precedent  whicl^^* 
-  if  sanctioned^  would  lead  to  the  greatest  oppression  add  ~ 
injustice^     This  act  deprived  the  plaintiff  of  the  shield  ' 
provided  for  him  by  the  consticution,  in  the  discretion  df 
upright  magistrates  ;  a  discretion  not  less  important  as  * 
to  the  person  (when  not  a  peace  officer)  who  is  to  0JW» 
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cute  the  warrant,  t^  an  as  to  the  substance  of  the  warrant   Octob«h, 
Itself*     This  view  of  the  subject  is  in  exclusion  of  the  v^^-v-^/ 
circumstance  that  this  transfer  of  power  was  made  by       Wdit 
means  of  an  erature*     In  Piggott^s  case,(a)  it  is  heldv    Jaokson. 
that  althoisgh  a  deed  contains  divers  and  distinct  cove-  .     jj  ^^ 
nants,  yet  if  any  of  the  covenants  arc  altered  by  erasure,  ^^-^^ 
or  additioa,  or  interlineation,  this  avoids  the  whole  deed  i 
for  th^tit  is  but  one  deed,  though  it  contains  distinct 
covenants.     So,  in  this  case,  the  warrant  is  but  one  war* 
rant,  even  if  we  consider  that  the  part  which  constitutes 
the  person  to  whom  it  was  directed  was  distinct  from 
the  body  thereof.     Every  argument  applying  to  the  case 
of  a  common  deed*  in  this  particular,  applies  with  ten- 
fold force  to  a  warrant,  which  is  only  an  authority,  and 
to  that  part  of  the  warrant  (designatbg -the  person  by 
whbm  it  is  to  be  ^executed)  which  lays  the  liberties  and 
persons  of  the  people  open  to  the  greyest  oppression  and 
abuses.  , 

It  is  essential  to  an  authority  that  it  should  have  the 
absent  of  the  principal,  at  the  time  of  exercising  iu{b^  (b^  i  Buc. 
This  was  not  the  case  of  the  warrant  before  us,  in  rela* 
tion  to  the  material  and  important  point  of  the  person 
by  whom  it  was  to  be  executed.     As  to  that  person^ 
Black  was  the  agent  and  trustee  of  Edward  Jackson,  but 
not  of  the  magistrate ;  the  magistrate  had  not  assented 
to  ht^  executing  the  warrant.     In  1  Hale^  $77^^  h  is  ' 
held^  that  a  warrapt  granted  with  a  blank,  and  sealed^ 
and  afterwards  filled  up  with  the  name  of  the  party  to  be 
taken,  is  void  ii^law.    So,  in  1  Bac*  690«,  it  is  held,  that  - 
an  unlawful  arrest,  without  a  warrant,  is  not  justified  by  . 
a  warrant  afterwards  taken  out,     The  prirtctple  of  this 
^doctrine  is  precisely  in  point  to  show,  that  the. arrest  in 
this  case,  being  unlawful  at  the  time,  by  reason  of  tl'O 
erasure  aforesaid,  which  avoided  the  warrant,  was  not 
made  good  by  the  subsequent  consent  of  the  magistrate. 
The  act  complained  of  is  to  be  tested  by  the  defendant  s 
4utborit|r,^  as  at  the  time  it  was  committed^  which  was 
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ecTOBiR,  net  <Afo  justifiable*   Then  it  was  that  the  pUtntaflTa 
of  action  arose. 


I  readily  admit  that  it  would  be  hard  to  punish  officen 
for  acting  under  a  warrant  appearing  to  be  regular^  and 
with  no  knowledge  that  it  had  been  altered.     This,  faow- 
^        ever,  is  a  matter  which  must  go  in  mitigation  only,  and 
can  always  be  safely  intrusted  to  a  jury.     While  a  con- 
trary opinion  would  lead  to  alarming  consequences,  h  is 
ao  hardship  to  impose  it  on  officers,  who  are  paid  foe 
their  services,  to  know  that  the  precepts  that  they  execute 
are  genuine*    This  is  but  one  of  the  perils  of  which  cheie 
are  many  analogous  instances  in  the  law.     If  it  i>e  an 
evil,  it  is  better  that  it  should  be  endured,  than  th«t  the 
citizens  should  be  lial>le  to  be  harassed  by  the  abuses  e£ 
parties  intervening  between  them   and  the  magistrate^ 
and  depriving  the  citizen  of  that  security  which  he  de« 
rives  from  being  only  amenable  to  the  proper  acts  of 
the   magistrate.     It  is  better  that  officers  should  act  at 
their  peril,  in  the  case  in  question,  (by  the  scale  of  which 
peril,  too,  their  emoluments  were  pi-obably  graduated*) 
than  that  the  citizens  should  be  deprived  of  this  shield 
of  protection  afforded  them  by  the  laws.     So,  in  relation 
to  private  persons,  to  whom  warrants  may  be  directed^ 
(ds   1  Sale,  ^  i^  ^^^^  ^^^^  ^^^  are  not  bound  to  execute  them.(a) 
^    s  Jiaie^  g^^j^  persons  are,  therefore,  mere  volunteers  in  relation 
to  the  service  in  question ;  and  there  is  no  hardship  la 
holding  them  to  the  consequences  of  an  office  which  they, 
may  either  accept  or  decline. 

On  this  ground  alone,  I  should  think-that  the  officers 
acted  under  a  void  authority,  and  that  the  arrest  couldnoii 
consequently,  be  justified. 

As  to  the  warrant,  considered  in  itself,  it  is  to  arrest 

'  ■     "  Wallas^  of  Brooke  county,  lawyer,  axMl — — 

WeiU^  of  said  county,  yeoman,  and  thetr  associates*  It  is 
liable  to  the  objection,  thsTt  while  the  last  part  thereof^- 
relative  to  the  associates,  is  a  general^  as  well  as  tacefw 
tain,  the  first  part  must  also  be  considered  as  an  tmcdh 
tain  J  warrant. 


Digitized  by  VjOOQIC 


In  the  36th  Year  qf  the  Commonwealth.  473 

>  A^  tQ/tl|c  {lart  wMcb  relates  to  tt^e  astoclat^,  oottuiiS  Qctob**^ 
can  be  more  general*     It  is  equally  as  general  as  a  war- 


rant against  |hc/f^/i^/irr«  of  a  ceruyn  paper,  or  ^he  muv' 
40rers  of  ascertain  man*  It  js,  indeed,  more  so;  for, 
while  it  is  general  as  to  who  may  be  those  associates^  it 
is  also  uncertain  a^  to  the  persons  of  whom  they.are  to  he  % 
C90|i4cred  as  the  associates*  It  is,  therefore,  much  more 
pbjec^onable  than  a  warrant  to  arrest  the  publishers  of  a 
paper*  which  paper,  however,  is  certainly  described* 
Tliere  is -no  description,  in  this  part  of  the  warrant,  of 
fny.{>erson,  but  only  of  the  offence.  In  the  case  of  Mgnetf- 
v^  Leachi(ja)  it  was  decided  by  Lord  Man8FIEld>  on  a  (<0  ^  Burr. 
Warrant  tp  take  up  the  pub' inkers  of  a  certain  described 
p^per,  ^t  i^  was  not  fit  that  the  judging  who  were  the 
publishe/s^  should  be  left  to  the  oficer,  but  it  should,  be 
decided  by  (he  ^lagistrate,  who  should  give  certain 
directions  to  the  officer*  That  warrant  would  have  bee^ 
much  more  objectionable,  if,  in  addition  to  the  latitude 
given  to  the  officer  in  deciding  who  \^a8  the  publisher,  a 
fijRlUr  la^tude  bad  been  given  him  (as  in  this  -case)  .a9 
tp  the  identity  of  the  paper  published.  Lord  Mansfi£Li^ 
adds,  that  this  doctrine  is  founded  on  reason  ai^d  cen- 
Vfiniences  that  Lord  Hale,  and  all  the  others,  had  hel4 
auch  uncertain  warrants  to  be. void;  that  there  )¥as  np 
case  in  the  books  to  the  contrary ;  and  that  the  strength 
of  the,  principles  in  the  case  was  such,  that  the  usage 
proyed»  from  the  revolution  downwards,  pf  similar  war^ 
rants  having  issued  from  the  depi^tment  of  state)  could 
0ot  overcome  those  principjies,  and  legalize  the  warrajit : 
and  4khh  THI&  juDasa  concurred  with  him,  that  the,  war- 
irant  was  illegal  and  void* 

.  This  authority  is  conclusive,  beyond  the  possibility  of 
doubt,,  as  to  the  illegality  Qi  general  warrants.  It  it  con- 
dosivc^at  least,  as  to  so  much  of  this  warrant  as  relates 
to  the  associates  of  IVeils  and  Wallas.  The  principle  of  - 
the  , decision  is. made  a  part. of  pur  constitution,  by  th^ 
tenth  article  of  the  bill  of  rights..  That  article  is  in  x\\t%^ 
words :  **  That  general  warrants,  whereby  an  officer  or. 

Vol  m.  3  0 
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October,  messenger  may  be  commanded  to  search  suspected  places, 
without  evidence  of  a  fact  committed,  or  to  seize  any 
person  or  persons  not  namedy  or  whose  offence  is  not  par- 
iicufarly  described  and  supported  by  evidence,  arc 
grievous  and  oppressive,  and  ought  not  to  be  granted." 
So,  by  the  6th  article  of  the  amendments  to  the  constitu- 
tion of  the  United  States^  it  is  provided,  "  That  the  rigfct 
of  the  people  to  be  secure^  in  their  persons,  hoosesi 
papers,  and  effects,  against  unreasonable  searches  and 
seizures,  shall  not  be  violated;  and  no  warrant  shall 
issu^  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing'  the  place  to  be 
searched,  or  the  persons  or  things  to  be  seized.'* 

These  articles  not  only«  reprobate  general  warrants 
as  being  (if  I  may  so  ei^press  myself)  more  than  void; 
as  being  grievous^  oppressive,  and  unconstitutional,  bat 
also  reprobate  uncertain  warrants,  as  being  incompatible 
with  the  necessary  security  of  the  people.  These  found- 
ers of  our  liberty  were  not  satisfied' with  reprobating  such 
as  were  wholly  and  entirely  uncertain,  by  being  general; 
they  iflso  reprobated  all  such  as  were  within  the  same 
mischief;  all  such  as  left  the  officer  to  judge,  instead  of 
the  magistrate,  who  was  the  person  intended  to  be  there* 
by  arrested.  It  would  have  been  doing  little,  if  they 
had  only  embraced  extreme  cases ;  if  they  had  estab- 
lished the  principle,  without  extending  it  to  embrace  all 
cases  within  the  same  mischief-  They,  however,  have 
not  been  wanting  on  their  part ;  aad  it  only  requires  the 
co-operation  of  the  judiciary  to  guanmty  the  safety  of 
the  peoplle. 

Applying  the-  tenth  artick-  of  the  bill  of  rights  to  the! 

case  before  us,  as  relative  to Ualias  and HVh. 

it  is  a  sine  qua  non  of  that  article,  that  they  shotiUl  be 
namedy  or  lYitiT  identity  be  ascertained,  by  describing  ttr 
offence  committed.  That  branch  of  the  clause  which  re* 
quires  the  '<  offence  to  be  particularly  described"  doev: 
not,  in  terms,  apply  to  this  ca^c^  of  a  mere  i^reveotive 
rcpiedyjin  which  no  offence  has  been  in  fact  committei'. 
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As  the  reference,  however,  to  a  fact  already  committed^    October, 
is  only  for  ascertaining  the  person  meant  in  the  warrant,  «v.^i"v-4^^ 
the  reason  of  the  clause  {ceteris  parilfus)  will  equally       ^*"* 
apply,  with  the  same  view,  to  an  offence  meditated  or      Jacksoo. 
intended.     In  both  cases,  it  is  only  to  ascertain  the  per« 
son,  in  defect  of  knowing  his  name,  that  this  criterion  is 
resorted  to ;  and  it  will  be  Sufficient  in  all  cases,  in  which 
It  will  certainly  answer  the  purpose  intended.     On  the 
same  principle,  the  6th  article  of  the  amendments  to  the 
constitution  of  the  United Staiesy  sidmils  it  to  i)e  enough, 
that  the  person  should  be  ^*  particularly/  ikscrided»^\ThQ 
principle,  and  great  desideratum^  in  all  cases,  and  so  de- 
clared to  be  by  that  article,  is,  that  the  people  should  be 
secure  against  unreasonable   and  oppressive  seizures ; 
and  all  the  constructions  on  the  subject  should  keep  thid 
end  in  view.  Whatever  name  or  description  is  so  certain  * 

and  unerring,  as  to  leave  no  doubt  who  is  the  person  in- 
tended, will  attairi  this  security ;  and  nothing  short  of  it. 

I  presume  that  in  a  case  deeply  affecting  the  liberty 
and  security  of  our  citizens,  one  which  attracted  the  at- 
tention of  the  founders  of  both  governments  in  an  espe- 
cial manner,  and  involves  a  most  summary  and  rigorous 
jurisdictiony  we  ought,  at  least,  to  require  as  much  cer- 
tainty as  to  the  name  or  description  of  the  person  intend- 
ed, as  the  common  law  requires  in  the  case  of  grants. 
This  is  certaitxly  no  great  booi^  to  ask  in  relation  to  a 
summary  proceeding,  affecting  the  security  of  every  citi- 
zen of  the  commonwealth.  We  should  dishonour  the 
principles  of  our  forefathers,  if  we  were  to  allow  a  greater 
latitude  in  the  former  case  than  in  the  latter* 

Taking  ^Aa^  for  the  criterion,  then,  which  is  conceding 
a  good  deal— for  we  are  told  (6  Co.  Rep.  65.  Sir  Morjie 
Finches  Case)  that  greater  certainty  is  required  evei^  in 
xurits  than  in  deeds— let  uq  examine  the  present  question. 

It  is  said,  in  Doctor  Ai/ray^s  Case^  (ll  Co*  Rep.  20.,) 
that  "  nomen  est  quasi  ret  notamen;'*  thsLt  ^^nomina  sunt 
hot€e  rerum  r  that  names  were  invented  to  make  a  dia.- 
tinction  between  person  andper^fn  ;  and  that  if  the  per* 
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OoToBBH,  son  be  so  described  that  he  may  be  berttnnlu  known  from 
i8ti-  ,  ......       ^  , 

K.^^s/'^s^   Other  persons^  the  misprision  or  omission  of  the  name  of 

vVcMs       baptism  does  not  avoid  the  grant.  As,  if  it  be>  omnthusfi&is 

Jacksob*     /.  Siy  or  prtmogenitofiUo  I.  S^^  or  uxoridcL  «?.,  orJUu^  L' 

'  ^  S.J  WHEN  THERE  IS  BUT  onE :  in  all  those  cases  the  grant » 

good;  for  the  grantee  is  ascertained  beyond  a  possibility 

of  mistake.     So  it  is  said  that,  whereas  the  name  of  tfae 

abbot  of  W*  was  Richerus^  and  he^  by  the  name  of  Ri* 

chardus^  a^bot  of  W.y  made  a  grants  the  grant  was  held 

t  good,  though  the  christian  name  was  mistaken ;  because 

bis  addition  of  Abbot  of  W*  described  the  person  beyond 

a  doubt ;  there  being  but  one  Abbot  of  W.     So  it  js  held, 

that  if  I  grant  to  /.  S.  and  fifarg^areta  vxpHi  stro,  wfate 

her  name  is  Margeria^  yet  the  grant  is  good,  becansib 

the  terms  uxori  suo  make  the  description  of  the  person 

certain.     So  it  ^  held,  in  6  Co*  Rep.  65«)  {Sir  Xoyk 

Finch's  Cascy)  that  a  grant  made  to  a  bastard,  by  the 

name  of  him  who  begot  him,  is  good,  if  he  be  indxtm  by 

such  name  J  and  so  is  a  grant  to  Richardo  filto  RicharA 

Marwood^  though  a   bastard,  if  he  be  known  by , that 

name.     In.  these  cases,  also,  these  last^^mentioned  facts, 

being  universally  known,  ascertain  the  identity  of  the 

person  intended,  beyond  the  possibility  4>f  doubt. 

I  cannat  find  Ihat,  even  in  the  case  of  grants,  any  iMng 
short  of  this  has  been  admitted  by  ihc  principks  of  the 
common  law.  Certainty  only  is  the  object;  and  What- 
ever'will  attain  it,  and  nothing  less,  will  suffice. 

In  the  warrant  before  us^  iKe  onli/  description  given^ 

.of  the  IVelis  intended,  is,  thai  of  '^ rfW/r,  of  the 

county  of  Brooke^  yeoman.'*  It  h  not  shown,  m  andty 
the  warranty  as  a  further  description,  that  he  was  then 
tarrying  in  the  county  of  Harrison;  much  less  thai  he 
was  at  any  particular  place  in  ihit  county.  And  even  if 
it  fee  inferred  that  the  Wells  ir rinded  was  in  the  county 
of  Harrison  ^t  the  time,  from  the  circumstance  that  he 
was  brought  before  the  magistrate  on  the  day  of  the  dute 
of  the  warrant,  it  may  be  answered,  lit.  Thai  r^/*  ap- 
pears only  by  matter  dehors  thu  warrant  ^  idesi^bytb^ 
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ntiuimta;  whereas  the  warrant' should  contain  sufficient  Ootobek, 

1 811. 

certaint]^  in  itself;  and,  2dly.  That  it  is  not  a  remote  \^^^^^^ 
probability  (as  is  shown  to  have  been  the  fact  in  this      Wetit 
case)  that  there  might  be  two  or  more  yeomen,  of  the     Jtekson. 
same  stuname  and  county,  abiding  in  an  adjacent  county  " 

at  the  same  time.  As  to  any  aid  to  be  derived  to  the 
warrant,  from  the  vomphint  on  which  the  warr^t  is 
grounded,  while  thist  is  no  part  of  the  evidence  in  this 
cause,  it  is  liable  to  Ae^firti  objection  just  made  to  the 
minimus:  but,  if  dris  w«re  otherwise^  that  complaint 
contains  nothing  particolar  and  specific ;  nothing  which 
IS  not  common  to  ali  instnuaenu  of  the  kind,  except  the 
names  of  the  parties  as  aforesaid.  The  warrant,  then,  con- 
tains nothing  in  it  (if  I  may  so  express  myself)  to  locate 
it  upon  any  IVclh  in  particular*  It  contains  no. indicia  in 
itself,  leading  to  even  a  reasonable  degree  of  certainQ^, 
as  to  the  parties  intended*  The  warrant,  m  ii^elf,  must 
ateer  clear  of  the  objection  of  being  a  general  or  uncer- 
tain  ^arratit.  On  its  own  face,  it  must  stand  (he  test  of 
scrutiny:  it  cannot  be  helped  by  proofs,  or  matters 
pliunde.'  It  is  not  so  probable,  as  to  amount  to  any  thing 
like  a  certainty^  that  there  is  only  one  yeoman  of-flie 
name  of  Wetts  in  the  county  of  Brooke.  I  have  known 
many^  yeomen  of  the  same  name,  of  the  same  county,  and 
even  being  together  in  another  county  at  the  same  time ; 
to  any  of  whom  a  description  like  the  present  would 
equally  apply. 

This  warrant,  then,  at  most,  is  like  a  grant  to  onb  of 
the  €hmgkter$  ofL  J«,  without  distinguishing  which  j  and 
which  is  (as  before  said)  clearly  void,  for  the  uncertainty^ 
in  the  case  of  a  grants  It  does  not  come  within  the  prin* 
clples  of  any  of  the  before-mentioned  cases,  in  which* 
although  the  name  was  defective,  or  omitted,  the  person 
was  certainly  identified,  by  additions  or  descriptions, 
leaving  no  possible  doubt  who  was  the  person  intended. 
In  respect  of  any  thing  leading  to  perfect  certainty,  the 
warrant  before  us  Is  'entirely  defective  ;  there  is  nothing 
.  in  it  competent  t&  **  distingubh  betff een  person  .an4  ^t* 
son,**  tat  to  describe  the  person  **  so  as  Aat  he  may  ^^  ^         j 
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OcTOBes^  certainly  known,''  to  use  the  language  of  the  judges  in 
Doctor  Ayray^s  Case.  There  is  nothing  to  prevent  the 
officer  from  oppressing  any  man  at  his  own  mere  pleasure, 
as  being  an  associate  of  Wells  and  Wallas  ;  or  any  man  of 
""the  surname  of  Wells^  to  whom  the  description  of  his 
occupation  and  county  would  apply. 

But  it  is  said,  that  if  the  name  were  entirely  set  ou^ 
yet  some  degree  of  uncertainty  would  exists  as  there 
might  be  two  or  more  of  the  same  christian  and  surname. 
While  this  is  admitted,  it  is  nevertheless  true,  that  the 
probability  thereof  is  remote ;  and  that,  in  such  case,  the 
magistrate  has  done  all  in  his  power  to  ascertain  the  pei> 
son. 

,  Again^  it  is  said,  that  this  latitude  ought  to  be  allowed, 
in  respect  of  the  urgency  of  the  transaction,  the  sudden- 
ness of  the  case,  and  the  ignorance  of  the  party  of  the 
names  of  strangers.  To  this  I  answer,  that  he  should 
be  then  more  particular  in  his  description  of  the  offence 
or  circumstances,  so  as  to  put  the  matter  beyond  a  doubt. 
I  answer,  also,  that,  while  all  this  is  admitted,  and  these 
circumstances  would  be  highly  proper  to  go  in  mitigation 
of  damages,  the  principle  would  equally  go  to  justify 
cases  in  which  no  such  urgency  or  mitigating  circum- 
stances existed.  There  can  be  but  one  principle  in  this 
respect,  as  applicable  to  all  warrants,  under  whatever  cir- 
cumstances. There  is  but  one  boundary  line,  between  cir- 
cumstances going  to  justify^  and  to  m\tigat€y  in  the  case  i 
before  us. 

On  this  ground  of  ignorance  and  urgency,  while  I  for- 
bear to  go  into  the  cases  ^in  which  a  person,  without  a 
warrant,  may  arrest  those  attempting  or  perpeti^ting  a 
crime,  it  does  not  authorize  a  dcpiirtiire  from  the  requi- 
site certainty,  where  a  warrant  is  actually  granted.  Hi 
1  Halc^  587.,  after  laying  it  down,  as  a  general  principle, 
that  a  justice  cannot  grant  a  warrant  to  apprehend  **  atl 
persons  suspected,'*  but  must  name  their  names^  ic  is 
said  that  an  exception  has  been  made  thereto,  in  fatrour 
of  the  Court  of  king^s  bench^  who,  in  the  case  of  a  riot 
by  persons  unknown  and  disgmsed  by  visors,  made  an 
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order  on  the  sheriff  to  bring  them  into  Court,  to  be    Ootobbm« 

'  .  1811. 

examined  touching  the  same:  but  the  author  adds,  that 
tKat  which  was  permitted  to  be  done  by  the  highest 
Court  of*  justice,  should  not  be  a  pattern  for  justices^  or 
inferior  jurisdictions.  This  exceptiou  from  the  general  * 
rule,  in  this  case,  is  a  complete  answer  to  the  plea  of 
urgency,  as  relative  to  the  jurisdiction ^of  justices  of  the 
peace. 

It  is  admitted  that  an  oflicer  cannot  justify  under  a 
warrant  for  an  ofTcnce/whereof  the  justice  has  no  juris- 
diction, or  which ^ is  committed  out  of  his  jurisdiction; 
though  he  may  under  an  erroneous  warrant,  in  cases  ini 
which  the  magistrate  has  jurisdiction. (a)  The  reason  of  {a)  s  Ba-mk, 
this  distinction  is  given  in  10  Co»  Rep*  76*y  (Case  of  *  ' 
JJaraha/seay)  and  is,  that,  in  the  former  case,  the  whole  is 
coram  nonjudice^  and  the  officer  is  not  bound  to  obey  him 
who  is  not  a  judge;  that  is^  a  judge  for  the  purpose  er* 
pressed  in  the.  warrant.  This  principle  entirely  applies 
in  the  case  before  us.  No  man  is  a  judge  for  the  pur- 
pose  of  granting  a  general  warrant.  This  which  was 
decided)  on  common  \tivr  principles,  in  the  case  of  Money 
V.  Leachy  is  rendered  more  clear  by  the  express  provisions 
of  the  bill  of  rights.  Such  a  warrant,  on  the  principles  of 
the  English  law,(4)  is  held  to  be  void,  and  no  warrant;  {b)  4jff?. 
and  a  fortiori  in  this  country;  and  no  man  can  justify 
arresting  another  on  the  authority  of  such  a  blank  piv^ce 
of  paper. 

This  requisite  degree  of  certainty  in  all  warrants,  is 
not  only  necessary  for  the  security  of  the  citizens,  against 
the  mistakes,  oppression,  or  misjudgment  of  subordinate 
officers,  but  is  also  necessary  in  behalf  of  those  officers 
themselves.  They  are  justified  if  they  act  in  obedience 
to  the  warrant,  where  the  magistrate  has  competent  ju- 
risdiction ;  that  is,  where  they  take  up  the  person  against 
whom  the  warrant  issued  :  but  how  can  they  know  who 
$his  person  is,  if  the  magistrate  has  given  them  no  cer- 
tain indicium  to  go  by  I  This,  indeed,  is  a  minor 
j;round-,  but  it  is  equally  necessary  for  the  safety  of  the 
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OcTdBjKftt  officer;  and  (which  proves  it  to  be  na  warrant)  widi(H|t 
a  sufficient  degree  of  certainty,  he  is  not  bound  to  execute 
it. 

It  is,  I  believe,  conceded  on  allhands,  that  this  war- 
"  rant,  so  far  as  it  related  to  the  associates  of  —  JVtils 
and  --^-—  Wallas^  was  a  general  warrant,  and  unconstitu* 
tional  and  void ;  but  it  is  doubted  whether  it  is  not  good 
as  to  the  other  part,  under  which  the  present  defendanu 
iire  supposed  to  have  acted,  which  relates  to  ffells  and 
IVallas  themselves,  and  which  is  by  some  supposed  to  be 
sufficiently  certain.  Being  entirely  of  opinion  that  this 
last  part  is  also  uncertain  and  void,  it  is  not  necessary 
for  me  to  solve  this  doubt.  There  is  no  part  of  this  war« 
rant  which  is  not  equally  liable  to  objection.  It  is  not 
necessary  for  me  to  say,  whether  the  interdiction,  in  the 
constitution,  of  general  or  uncertain  warrants,  will  not, 
equally  with  an  erasure^  nullify  the  warrant  in  Mo :  or, 
whether  the  officer,  resting  upon  the  sound  part  of  the 
warrant,  can  justify  himself,  in  a  case  in  which  the  war- 
rant  itself  is  reprobated  by  great  principles,  and  which  he 
might,  consequently,  have  refused  to  execute.  I  leave 
these  questions  open  for  future  decision.. 

But  those  gentlemen  who  hold  that  part  of  the  war- 
rant to  be  genersil  and  void,  which  relates  to  the  asso^ 
ciatesy  would  do  well  to  recollect  that  it  is  far  from  being 
shown,  in  this  case,  that  the  plaintiff  was  not  arrested 
under  it.     It  is  not  only  vcn-  probable  that  there  might 

be  a  Wells ^  an  associate,  as  well  as Weik^  a 

principal,  but  this  is  shown  to  hive  been  the  fact^  in  thit 
case,  by  the  mittimus.     That  muihnud  shows  thai  a  -^— 

Wells  was  arrested   as  a  principal j  and  a  *  IfVlfs 

(together  with  Gappin}  was  arrested  as  an  associate;" 
both  of  the  county  of  Brooke;  and  it  is  not  shown  that, 
the  former  is  the  present  appellant,  and  not  the  lalter* 
For  any  thing  appearing  in  this  case,  the  \cry  persoQ 
arrested  as  an  associate^  and  under  that  part  of  the  war- 
rant which  is^  on  all  hands,  admitted  to  be  vsid,  may  be 
the  present  appellant.     My  private  opinion  and  belief  U| 
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indeed,  otherwise ;  but  that  is  no  sufficient  foundation  Octobeb, 
whereon  this  Court  can  take  the  fact  for  granted.  ***** 

On  these  grounds,  I  am  of  opinion,  that  the  warrant 
in  question  is  illegal  and  void,  upon  the  principles  of  the 
common  law  ;  on  those  great  principles  which  are  essen-  - 
tial  to  the  security  of  all  living  under  a  government  of 
laws,  and  enjoying  the  blessings  of  freedom ;  principles, 
without  which,  freedom,  or  security  from  oppression, 
would  be  but  an  empty  name.  I  am  of  opinion  that  it  is 
"unconstitutional^  as  well  as  illegal  and  void,  by  the  very 
letter,  as  well  as  spirit,  of  our  constitutions.  It  is  illegal, 
unconstitutional,  and  void,  because  it  leaves  to  the  dis- 
cretion and  judgment  of  the  officer^  not  only  to  say  who 

the  associates  of  — —  Wallas  and Wells  are,  but  also 

to  say  of  which  Wallas  and  Wells  the  said  associates  were 
^  intended.     It  is  illegal,  unconstitutional,  and  void,  in  re- 
lation to Wal'as  and Wells^  themselves,  because 

it  neither  mentions  their  christian  names,  nor  supplies 
any  satisfactory  data^  from  which  their  identity  can  be 
certainly  inferred. 

I  am,  also,  of  opinion,  that  this  warrant,  if  originally 
good>  was  rendered  null  and  void,  by  the  erasure  and 
interlineation,  as  to  the  name  of' the  person  by  whom  it 
was  to  be  executed ;  that,  without  re'erence  to  the  conse* 
fuences  of  such  a  measure,  it  became  thereby  no  warranty 
at  the  time  it  was  executed ;  and  that  the  person  who 
executed  it  acted  without  the  authority  of  the  magistrate. 
On  all  these  grounds,  I  am  of  opinion,  that  the  instruc- 
tion of  the  district  Court,  that  this  warrant  amounted  to 
^  justification  of  the  defendant  executing  it,  was  clearly 
and  palpably  erroneous ;  and  that  the  judgment  rendered 
under  the  influence  thereof,  ought  not  to  stand.  I  should, 
therefore,  be  for  reversing  the  judgment,  and  awarding 
a  new  trial,  on  which  no  such  instruction  should  be  given ; 
but  for  the  necessity  (as  it,  for  the  present,  appears  to  the 
Court)  of  sending  the  cause  back,  because  the  appeal 
was  prematurely  prayed,  the  cause  not  having  been  then  .  . 
determined  as  to  all  the  defendants.  ^  "^ 
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Appeal  dismissed,  as  having  been  itikpraviA^aAf 
granted. 

Judge  Fleming.  I  consider  this  a  very  importast 
case,  as  the  liberty,  quiet,  and  safety  of  all  our  citiicfis 
may  be  eventually  affected  by  the  decision. 

It  appears  to  me,  that  the  appellant,  and  others,  men- 
tioned in  Ihe  record,  were  arrested,  and  imprisoned,  na- 
der  a  warrant  illegal  in  itself,  and  executed  by  a  persoB 
not  legally  appointed  for  that  purpose  ;  and  to  deprives 
citizen  of  his  lil)erty,  under  colour  of  iaw^  is  oppreasifli 
and  tyranny  in  the  extreme. 

By  our  Bill  of  Rights,  article  10th,  it  is  declared,  Att 
general  warrants,  whereby  an  officer,  or  messenger,  nn^ 
b^  commanded  to  search  suspected  places,  widioat  evi- 
dence of  a  fact  tommitted,  or  to  seize  any  person,  or 
persons,  not  named,  or  whose  offence  is  not  partieuiarly 
described,  and  supported  by  evidence,  are  grievous  z^ 
oppressive,  and  ought  not  to  be  g-^anted. 

I'he  warrant  now  under  consideration  appears,  clearif, 
to  me,  to  be  of  that  description  ;  ^^  commanding  the  cott- 
stalile,  or  Major  yohn  jfacksony  to  arrest,  and  bring  before 

the  justice  who  issued  the  same, Wallas,  of  Brockt 

county,  lawyer,  and Wells^  of  said  county,  yeomta, 

and  their  associates,''  (not  named  therein.)  The  iMuttt 
of  John  yackson^  one  of  the  persons  to  whom  this  ex- 
traordinary warrant  was  directed  to  be  executed,  was 
erased,  and  the  name  of  John  Black  (perhaps  iNie  of  -Ae 
prosecutor's  dependants  and  associates,  for  it'seeibs-to 
have  been  a  party  business)  was  substituted  in  hitj^fao^ 
by  the  prosecutor  himself,  without  any  authori^  Ibi^  ia 
doing.  *^.  . 

In  the  famous  case  of  Money  et  aL  v.  Leach^*ikikft. 
Court  of  king's  bench,  reported  in  3  Bum  f749^  ihe 
whole  Court  were  of  opinion  that  the  warrimif  Vttitf 
which  the  defendant  in  error  was''  arrested,  was  ltt|Ml 
and  void,  on  two  grounds  ;  first,  that  Lord  Hal^kt^'fimk 
secretary  of  state,  who  issued  the  warrant, ' 


Digitized  by  VjOOQ IC 


.^^^ 


jhi  tiie  36/A  Year  of  the  Commonwealth.  483 

petefit  to  do  so ;  ,and,  secondly,  for  its  uncertainty ;  it  October, 
having  required  the  apprehending  and  seizing  the  qu- 
thor9n  printers^  and  publishers^  of  (what  was  called)  a 
seditious  libel,  contained  in  a  paper,  styled  The  North 
Briton^  No.  45,  without  naming  any  person  whatever  as 
author^  printer^  or  publisher^  of  the  said  paper. 

Although,  in  England  the  penal  laws  lean  much  to- 
^§LTds  prerogative^  and  the  liberty  of  the  press  is  not 
held  so  sacred  as  it  is,  and  ought  to  be,  with  us,  it  is 
laid  down  by  Blacikstone^  in  his  Commentaries^  "  that  a 
justice  of  the  peace  hath  power  to  issue  a  warrant  to 
apprehend  a  person  accused  of  felony,  though  not  yet  in* 
dieted ;  and  he  may  also  issue  a  warrant  to  apprehend  a  • 
person  suspected  of  felony,  though  the  original  suspicion 
be  not  in  himself,  but  in  the  party  that  prays  the  warrant ; 
because  he  is  a  competent  judge  of  the  probability  offer* 
cd  to  him  of  such  suspicion.  But,  in  both  cases,  it  is 
fitting  to  examine,  upon  oath,  the  party  requiring  a  war-  • 
rant,  as  well  to  ascertain  thar  there  is  a  felony,  or 
other  crime^-actually  committed^  without  which  no  warrant 
should  be  granted*  as,  also,  to  prove  the  cause  of  proba* 
bptty  of  suspecting  the  party  against  whom  the  warrant 
is  prayed."  2  BU  Com*  290.,  and  2  Hale*s  History  of 
the  Pleas  of  the  Crown^  580.,  cited. 

In  the  case  before  us,  it  was  not  stated  that  a  felony^ 
breach  of  the  peace^  or  other  crime,  had  been  committed  ; 
Jnit  that  Edward  jfacison  made  oath  that  he  was  afraid 
tliat  — —  IVailas,  of  Brooke  county^  lawyer,  and  — —  Wells^ 
qI  said  county,  yeoman,  and  their  associates,  would  beat 
him,  &c.  Un^er  this  extraordinary,  defective,  and  iHe-r 
gal  warrant,  — *  Wallas^  William  Wells ^  Stephen  Gapping 

and Wellsy  were  arrested,  and  committed  to  jail,  the 

two  latter  said  (I,  suppose  by  the  prosecutor;  to  be  asso- 
ciates Qf  — ^  Wallas  and  ., Wells;  and,   although 

they  are  not. before  this  Court,  for  reasons  that  do  not 
appear,  yet  the  proceedings  serve  to  show  the  evil  cpn» 
sequences  that  might  result  to  the  community  at  large,  or 
to  a  ^eat  portion  of  our  citizens,  should  they  he  sanQ- 
tioned>  or  countenanced  by  this  Court* 
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OcTOBBs,       I  am  clearly \}f  opimon,  upon  the  wholct  that  Ae  war* 

^^rv^^^y  rant  under  consideration  is  illegal  in  its  o  igin,  and  was 

M«Co^maek'«  illegally  executed  ;  and  that  the  instruction  giten  to  the 

administrator         o    v  »  «> 

V.        jury  by  the  Court  below,  was  erroneous*     But  it  appears, 

exeoator  and  by  the  record^  that  there  was  a  wnt  of  inquiry  against 

devi»ccB>     ^j^^  defendant,  Biaci^  which  seems  not  to  have  been  acted 

upon ;  the  judgment  was,  therefore,  incon^plete,  and  the 

appeal  Jmprovidently  granted,  and  must,  coasequentlyf 

be  dismissed* 


»«e« 


Mandatf,    MCJoruiack's  administrator'  qgainst  Obannon's 

JSTov.  2>th,  Y 

^^^'  executor  and  devisees. 

A  Court  of  THIS  was  a  suit,  in  the  superior  Court'  of  chancery 
conl^ra  M^  for  the  Staunton,  district,  by  the  appellant  against  the  ap- 
SS^to*Mn'  peaces.  M'Cormaek,  the  plaintiflP's  intestate,  had  been 
^u*f*rf  hS  ^*^*^^"^y  ^^^^  Obannony  for  a  certain  Richard B^cher^ 
oo-seourity  in  a  bond^to  Htnrtj  Whitings  on  which  judgment  was  ob« 
forced  to  pay  tained  by  the  creditor,  and  execution  being  issued,  was 
kl^  h*appS[^  satisfied  by  M*'Cormack  alone,  whose  admin^ctrator> 
mIj^  wa^u-  Acreforc,  sued  the  representatives  of  Obannon,  for  eon- 
■e^  ^i'''^  tribution.  The  following  opinion  and  decree  was  pro- 
tain      reim-  nounced  in  the  cause  by  Chancellor  Brown,  the  24th  of 

barsement        ..    .      ^o^o 
from  the  prin- /t</y^  1808 . 

$A*tti' w«  "  Th«  Court  is  satisfied,  from  the  evidence  in  thbcausei 
insoiTCDt.  that  the  plaintiff's  intestate,  and  the  testator  of  the  ^* 
fendant,  were  co*securities  of  Richard  Boucher  ;  tiutt  Ae 
plaintiff's  intestate,  on  the  1st  day  o(  October ^  1795^  £«* 
charged  the  whole  debt ;  and  there  is  no  evidence  to 
prove  that  he  ever  received,  either  from  Boueket  Mr 
Obannon^  any  payment  or  indemnity.  Obannon  was  dead 
before  judgment  was  had  on  the  bond,  and  it  ift  not  pf#* 
tended  that  any«payment  was  made  by  him.  Bwchefi  • 
H  appears,  remsdned  in  Berkeley  county  for  about  tot 
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years  after  the  judgment  against  him  and  his  securitiest   Octobbh^ 
and  about  two   years   after  payment  by   M'-Cormack;   v^^^^.^^ 
during  w^ch  time,  or  the  greater  part  of  it,  he  was  pos*  ^^htuSn^ 
aessed  of  both  real  and  personal  property,  of  which  the         v. 
debt  might,  by  possibility,  have  been  made.     He  is  not  executor  loi 
made  a  defendant,  although  it  is  possible  he  might  have       ^ 
proved  a  payment,  or  satisfaction^  to  M'Cortnack  or  JTAi- 
Ung*     This  omission,  with  the  length  of  time  betMreen 
the  payment  b>  Al  CormacL  who,  it  appears,  lived  about  ^ 

nine  months  after  the  payment,)  and  the  institution  of 
this  suit,   might   rais^  a  presumption  of  payment   by 
Bouch^tJ  although  it  must  be  admitted  that  the  pre- 
sumption   arising    from    these    circumstances    in    the         » 
cause "* 

^^  The  cause  of  action  commenced  1st  October^  1793 ; 
suit  is  instituted  the  16th  day  of  August^  1805,  nearly 
twelve  years  after ;  and  the  statute  of  limiutions  is  re- 
lied on  by  the  defendants.  This,  it  is  contended,  does 
not  apply  to  the  present  case  ;  1st*  Because  co-securi- 
ties are  trustees  for  each  other  ;  2dly.  The  payment,  by 
M^CortnacJL,  must  relate  back  to  the  dale  of  the  bond; 
aad,  3dly«  MCormack  is  to  be  considered  a  band  cre- 
ditor.'' 

*^  1st.  In  whatever  light  Courts  of  chancery  might 
formerly  have  viewed  co^/iecurities,  in  order  to  bring 
them  within  their  control,  and  to  do  whatever  was  con- 
sidered just  and  equitable  between  them,  when,  perhaps, 
no  other  tribunal  had  cognizance  of  their  case,  I  cannot, 
since  our  act  of  Assembly  has  given  them  relief  against 
each  other  at  law,  see  why  their  undertaking  should  be 
considered  such  a  trust  as  would  bar  the  statitte  of  limi- 
tations, which  is  equally  respected  by  Courts  of  chance- 
ry aqd  of  law,  except  in  cases  exclusively  within  the  ju- 
risdiction of  the  former.'' 

"  2d.  If  the  payment  by  MCormack^  in  1  J^93,  can  be 
considered  as  relating  back  to  the  date  of  the  bond,  in 

I 

*TlietenteiMe1iere  ItagtfiA'wbcd.   Xh«  feeord  •«€»•  to  bt  meonff^ te. 
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OeroBKB^    1783.  80  as  to  make  it  a  debt  of  Obarmon^s  i0  that  date; 

1811* 

y,^^"^/'^'^^  and  if  the  will  of  Obannon  can  be  constriied  mto  an  ao- 
M^Connack's  knowledgment  of  that  debt,  and  ab  assumpsit  to  pay  it 
▼  whenever  it  should  be  demandable  by  MCormadt  as  tus 

ezeeotor  And  co-secarity,  although  this  did  not  happen  until  nine  jfxn 
tfevwees.  after  his .  death  J  this  is  placing  MCormack  only  where 
our  act  of  Assembly  has  p  aced  him.  .But  if  it  is  sap- 
posed  that  the  devise  in  Obarmon^s  will,  viz.  ^  I  deaire 
that  all  my  just  debts  be  paid|"  imposes  a  duty  upon  the 
Representatives  of  Obannon  against  the  defendtet,  ^ 
which  the  statute  affords  no  bar ;  tliis  supposition  is  be- 
lieved not  to  be  correct  whenever  the 'duty  (as  here)  b 
demandable  at  latv.  The  devise,  in  sueh  case,  it  would 
seem^  ought  to  have  no  greater  of  other  effect  than  a 
promise  of  payment  by  the  testator  in  his  lifetime  j  viz, 
to  revive  the  right  of  action;  and  not  to  create  such  a 
trust  as  would  prevent  the  executor,  after  the  lapse  of 
five  years  from, his  qualification,  from  pleading  the  sta- 
tute in  bar.  For  one  ground  of  the  statute  is  the  pre- 
sumption of  payment  arising  from  the  length  of  time," 
&c. 

**  In  this  case,  the  cause  of  action,  which,  under  our 
act  of  Assembly,  was  purely  legal,  arose  nearly  twelve 
years  before  the  commencement  of  this  suit ;  and  1  can- 
not gee  why  it  should  not  be  barred  by  the  statute,  unleM 
the  plaintiff  is  to  be  considered  a  bond  creditor  of  the 
defendants/' 

••  3d.  If  the  plaintiff  was  now  coming  in  with  other 
Creditors,  for  a  distribution  of  the  estate  of  Boucher^  he 
«  would  be  considered  as  standing  in  the  shoes  of  Whitings 

the  obligee,  or,  rather,  tVhitkngy  the  judgmefit  credicw; 
and  this  upon  the  general  rule  adopted  for  the  marshaHIng 
of  assets.** 

^  This  is  the  doctrine  laid  down  in  the  c$ses  of  Epf9^ 
V.  Randolph^  (2  Call^  125.,)  and  Tinsley  v.  Anders4n» 
(3  Cflf//,  329.)  But  (his  doctrine  is  not  applicable^  it-^li 
believed,  in  this  case,  where  one  innocent  security  a 
seeking  contribution  from  another  innocent  securitj'.    ft 
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S»  unnecessary  to  say  how  far  this  Court  would  have  in-'   Octobik» 
terfered.  if  M^Cormack  had  obtaitied  an  assignment  of  v.^^^-^^^ 
the  bond  after  payment ;  that  has  not  been  done/'  «  Qturiea 

*'  The  case  of  Parsons  £s?  Cole  v*  Pruddoek^  2  Vernon^  Buford. 
608«,  was  a  case  between  the  securities  in  the  bond^  and  "~— "*""^ 
the  special  bail  who  was  considered,  by  the  Court  as  the 
obligor  himself,  and  on  that  ground  decreed  to  pay  the 
^amount  of  the  judgment  to  the  securities,  without  contri- 
bution on  their  part.  It  is,  therefore,  adjudged,  ordered, 
and  decreed^  that  the  bill  of  the  plaintiff  be  dismissed,  but 
without  costs  ;  this  being  h  claim  which  the  administra** 
tor  might  well  conceive  it  his  duty  lo  prosecute.'' 

From  this  decree  the  plaintiff  appealed. 

WilliamSy  for  the  appellant. 

No  counsel  for  the  appellees. 

Thursday^  January  7,  1813,  the  president  pronounced 
•the  opinion  of  the  Cpurt;  *^  that  (not  deciding  any  other 
point  in  this  cause;  the  Court  is  of  opinion  that  it  does 
not  appear  that  due  diligence  was  used  to  obtain  the  sum 
claimed  of  the  principal  oblgor,  Richard  Boucher^  nor 
that  he  was  insolvent ;  and  that  there  is  no  error  in  the 
aaid  decree,  which  is;  therefore,  affirmed." 


Quarles  agfatWf  Buford.  smnrUay^ 

DecA9,im. 

IN  an  action  of  debt,  on  a  bond,  in  behalf  of  John      A  eierk's 
Bufordy  assignee  of  John  H.  Pate  W  Co.^  against  William  oondrmlDg^a 

judgmeDt,   at 

rules,  against 

a  defendant,  and  another  person,  as  "  seeurity  for  his  appearance,"  is  not  snffieient  to  make 

such  person  Table  as  appearance  bail;  b(it  a  copy  of  the  bail  bond  should  be  inserted  iu  the 

transcript  of  the  record ;  for  want  of  whiofa«  the  judgment  should  be  rerer^. 
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1811 


Haxus^  a  judgment  was  entered,  and  confirmed,  in  the 
clerk's  office  of  Bedford  county,  against  the  defendant, 
**  and  William  ^arlet^  the  security  for  his  appearancey** 
who,  thereupon,  appealed  to  the  district  Court,  and,  the 
judgment  being  there  affirmed,  again  appealed  Co  dus 
Court.  The  writ  was  not  inserted  in  the  transcript  of 
'  the  record  i*  and  it  did  not  appear  whether  any  bail 
bond  was  taken. 


Tuesday,  December  2%,  the  president  pronounced  the 
Court's  opinion,  that  both  judgments  be  reversed,  ^  be- 
cause it  does  not  appear,  by  the  record,  that  the  appellant 
was  bail  for  the  defendant,  Haxvee  ;  there  being  no  bail 
bond,(t)  nor  a  copy  thereof,  which  the  law  requires 
should  be  returned  with  the  writ,  and  filed  with  die  \ 
in  the  clerk's  office." 


*  S«e  Pa^M  and  Fairfax  ▼.  Grim^  3  Mwtf,  39r.;  uaAiRttr. 
Mui\f.  525,  526. 

t  See  liev.  Code,  toI.  1.  p.  78.  aeot  26.;  p.  87.  leet  fi(X  i  and  JSev.  Code^ 
'fol.  2.  p.  17.  ^ 


Thurtday, 
Jan.  7,  1813. 


Roberts  against  Jordans. 


1.  The  pen-      THE  appellant,  Joseph  Roberts,  filed  his  bitt.  in  the 

venoy  ol  a  bill  *f        * 

Inequity^ina  superior  Court  of  chancery,  for  the  i?icAm0/Zi/ district^ 

eountj  Courts 

af^er  distoluiion  of  an  injunetioo,  it  uo  bar  to  the  oomplainant^a  obtaining  another  ii^aaetiOB 

from  the  superior  Court  of  chancery 

S.  On  a  bill  of  injunction,  to  tta?  proceedings  on  a  judgment  at  law,  if  it  appear  fmm  a  ao^- 
ttisdonerS  report,  not  eieepted  to  by  the  defendant,  that  the  complainant  is  entitled  to  a 
•retlit  vhioh  the  defendant  failed  to  give,  the  Court  ought  not  tn  set  aside  tlie  order  br 
account,  and  dismiss  the  bill,  on  the  grotmd  that  the  complainant  had  negleoted  toaarrj  into 
effect  a  previous  order  referring,  by  consent  of  parties,  the  accounts  between  th*  m  to  a  dM^ 
ferent  commissioner  ,  but  the  last 'order  bavmg  been  made  on  the  d^/endamf9  matfsfi^  tbft 
report  being  excepted  to  for  y^ant  of  notice,  to  the  comvhunant,  of  the  time  and  plaet  aC 
taking  the  account,  and  such  exception  appearing  well  founded,  a  new  aee«>ant  oii|^  i#^ 
directed  Co  be  taken 

3.  A  f^ourt  of  equity,  hnrhig  dissolved  an  injunetion  a^inst  the  assignee  of  a  hond,1 
the  payments  for  which  credits  are  oliiimed  hy  the  romptainant,  were  made  to  the i 
after  notice  of  the  aaaigvmeni,  ought  farther  to  decree,  that  the  obligee  (being  a  defcn 
to  the  bill)  dn  ret>sv  the  snm  to  received  by  him,  so  aooo  at  the  complainant  shaQ  have  pali 
(he  amount  of  the  judgment  to  the  assignee. 
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agaijMt  Repbpt  yardm  and  Benjamin  Jordan^  for  an  in-  Oct^bb^ 
junction  to  st^y  prcM?€edings  on  a  judgment  obtained  by 
Benjamin  jfordanj  assignee  of  Jicfiben  Jordan^  against 
him^  as  surety  for  a  certain  Ab/ier  Witty  in  a  bond  for 
9^,000  poands  of.  toba^o,  dated  the  13th  of  January^ 
1780.  The  bond  was  assigned  the  20th  of  September ^ 
17B2,  and  had  a'credit  endorsed  of  2,500  pounds  of  to*  « 
bacco,  received  by  the  assignee  the  7th  o(  Aprils  1784. 
The  credits  claimed  in  the  bill,  were  "for '3,600  pounds 
of  tobacc^o,  received  by  the  said  Jordan^  on  the  8th  of 
August^  1786  ;  for  2,100  pounds  of  tobacco,  received  by 
Thomas  MUlary  at^corney  at  law,  September  5,  17B5,  by 
virtue  of  a  jadgtppnt  obtained  by.  one  ASflmw^i  FergTMon, 
agatnst  the  said  IVttti  upon  an  order  accepted  by  him^  on 
account  of  the  slave,  for  th^  price  whereof  the  bond  was  . 
given;  which  order  was  drawn  by  the  said  Jordan;  for  a 
hogshead  of  tobacco,  p^rtd  by  the  said  IVUt  to  ^Jo^ph 
Tk^keii  for  1,500  pounds  of  tobacco,  paid  by  the  said 
Witt  to  David  Shelt9n.  by  tjie  direction  of  the  said  Jof^ 
dan;  and  for  2,5.^0  pounds  of  tobacco,  paid  ^^/i/c^m/rt 
Jordan,  the  7th  of  Apni  1784-*' 

1  he  answer  of  Reuben  Jordan  denied  that  any  pay- 
ment had  been  made  on  account  of  the  said  debt,  except 
the  quantity  of  3,600  pounds  of  tobacco,  settled  for,  and 
accounted  for,  by  Benjamin  Jordan* 

John  Jordan^  administrator  of  Benjamin^  filed  an  an- 
swer, stating,  that  he  had  no  knowledge  of  the  allegation^ 
in  th?  bill ;  that  the  complainant  had  filed,  in  the  county 
Court  of  Amherst,  a  bill  of  injunction,  to  stay  proceed- 
ings on  the  judgment  now  in  question ;  in  which  bill  he 
staled  nearly  *e  same  grounds  of  equity  as  those  sUted 
in  the  present  bill  \  that  the  said  Benjamin  Jordan  regu- 
larly defended  that  bill ;  and  that  the  same  was  dismissed 
by  the  Court  of  Amherst,  after  hearing  the  parties*  The 
respondent  relied  on  the  answer  filed,  by  his  intestate,  to 
the  bill  in  Amherst  Court ;  and  farther  set  forth,  that  he 
always  understood,  and  believed,  his  intestate  was  not 
personally  interested  in  the  collection  of  the  bond,  which 

Vol.  UK  3Q  . 
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OcTOBEK,  wsis  assigned  to  hi  in  merely  for  the  piirpose  of  coUc^ctio^ 

\„^^^>^^^^^i^  it  more  cawveoicnths^s  Reuben  Jordan  (the  obligee)  did 

Roberts     not  reside  in  rir^f;2f<i/- and  that  the  amount,  when. col- 

Jordant.     lected,  was  to  bts  applied  to  the  payment  of  a  debt  due 

\  from  the  said  Reuben  to  the  estate  of  dearies  Irving^  for 

which  the  said  JSefl/ami«  was  agent*    VThis  ^liefwai 

founded  on  conversations  which  tl^e  respondent  had  with 

bis  intestate."  # 

A  transcript  of  the  proceedings  in  Amherst  county' 
Court  was  an  exhibit,  from  which  it  appeared  that  Rm- 
ben  Jordan's  answer  to  the  bill  there  ftled,  was»  in  stib- 
stance^  the  same  with  his  answer  in  the  present  case. 
The  answer  of  Benjamin  Jot  dan  stated,  thai  he  gayc  a 
valuable  consideration  for  the  bond  before  it  became 
due;  that,  after  it  became  due,  he  presented  it  to  Atner 
Witt^  *'  who  acknowledged  it,  and  promised  payment, 
and  accordingly  paid  three  hogsheads  of  tobacco,  for 
which  credit  was  given  /*  and,  if  he  had  paid  Reuben 
Jordan  any  thing,  it  must  have  been  paid  since  he  knew 
of  the  assignment."  It  did  not  appear  that  the  bill  was 
dismissed  by  the  county  Court;  but  that,  on  the  25th  of 
May^  1798,  the  injunction  was  there  dipaoheds  a  decree 
rendered  for  cosis^  and  a  motion  of  the  complainant,  for 
an  uppeal,  overruled. 

The  bill  in  the  superior  Court  of  chancery,  was  filed  in 
August^  1798,  and  a  new  injunction  granted. 

In  October,  1  m^.iij  consent  of  parties,  the  Court  refer- 
red the  accounts,  between  them,  to  one  William  Craw- 
ford. In  March,  ISOJ,  John  Jordan  caused. the  suit  to 
be  set  for  hearing.  In  March,  IPOG,  on  the  defendants 
motion,  the  accounts  were  referred  to  n  commissioner  of 
the  Court,  who  made  his  report  thr  6th  ofOctabtrftdlox^ 
ingi  on  the  face  of  which  it  appt-nrtd,  that  when  a 
notice,  requiring  the  attendance  o*  thif  panrt^,  had  been 
issued,  but  not  returned,  the  commissioner  proceeded  to 

•  Kote.    This  •negation  appeart  tr>  bnvc  been  ln«(yrr««ti  Ike  vaiy 
givenbn  the  bond  being  for  2,500  piniiidir  orit>bii«ort, 
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examine  and  state  the  accounts,  at  the  instance  of  the  October, 

181 1 

counseifor  the  defendants.     In  addition  to  the  credit  en- 
dorsed on  the  bond,  he  allowed  the  complainant  a  credit, 
on  the  11th  of  March,  178  ^  for  2,100  pounds  of  tobacco,  ______ 

for. which  an  order  was  drawn  by  Benjamin  Jordan  on 
Ahner  Vfitt^  bearing  that  date,  and  accepted  by  him  \  but 
rejected  the  other  credits  claimed  in  the  bill.  To  this 
report  the  complainant  excepted,  ^^  because  no  notice 
had  been  given  of  the  time  of  executing  it;  or,  at  least, 
none  appears  to  have  been  delivered;  and  because  the 
credits,  to  which  the  evidence  entitled  him,  had  not  been 
given.'^  The  caus^  was  heard,  by  Chancellor  Taylor^ 
the  day  after  the  report  came  in ;  though  the  plaintiff  ob- 
jected, and  moved  a  recommitment ;  but  the  hearing  ap* 
pears  to  haVe  been  ^^  on  the  bill,  answers,  replication,  and  ^ 

exhibits s^^  (without  regarding  the  report;)  whereupon, 
the  chancellor,  **  setting  aside  the  order  for  account  made 
in  this  caused*  dismissed  the  bill,  with  costs :  from  which 
eUcree  an  appeal  was  granted,  and  writ  of  supersedeas 
awarded,  by  a  judge  of  this  Courts 

The  cause  was  submitted  without  argument ;  and  the 
following  opinion  of  this  Court  was  pronounced  by 
Judge  Roane,  on  Thursday ^  the  7th  of  yanuary^  1813. 

^  The  Court  is  of  opinion  that  the  pendency  of  the 
suit  in  the  county  Court  of  Amherst^  referred  to  in  the 
answer  of  the  appellee,  John  Jordan^  was  no  bar  to  the 
relief  prayed  for  in  the  Court  of  chancery ;  and  that  the 
said  decree  is  erroneous  in  dismissing  the  bill ;  both  be- 
cause there  was  no  notice  given  to  the  appellant  of  the 
time  and' place  of  taking  the  account,  and  because  it  ap* 
pears,  by  a  report,  not  excepted  to  by  the  appellees,  that 
the  appellant  was  Entitled  to  a  credit  for  2,100  pounds  of  . 
tobacco*'^ 

Decree  reversed,  and  the  cause  remanded  to  the  Court 
of  chancery,  "  i|vith  directions  to  that  Court  to  have  an 
account  taken  between  the  parties,  on  due  notice ;  and  if^ 
upon  such  account,  it  shall  appear  that  the  reprei^entf < 
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O0To»£«»    41  v<*  of  Charles  Irving'^  deceased  >  have  no  claim  to  the 
x.^^.^-^    debt  in  controversy,  that  the  firjunction  be  made  pcrpc- 
^tJth"  *^    ^^^^  ^*  ^^  ^^  payments  made  either  to  Reuben  or  Benja* 
.▼•  min  Jordan;  otherwise,  only  as  to  such  sum,  or  sums, 

■  ^  as  it  shttll  appear  had  been  paid  to  Reuben  Jordan  before 

notice  of  assignment,  or  to  Benjamin,  Jordan  after^  and 
which  have  not  been  credited  on  the  bond,  and  dissolve 
the  injunction  for  the  balance  ;  and  in  this  latter  events 
irfso,  to  decree,  that  Reuben  Jordan  do  pay  to  the  appel- 
lant any  sums  received  by  him  after  notice  of  the  Bssign- 
metit,  so  soon  as  the  appellant  shall  have  paid  the  amount 
of  the  judgment  at  law,  or  such  part  thereof  as  he  shall 
be  awarded  to  payi" 


Monday,     Bowcrs  and  others.  Justices  of  Southamptoq, 

January  4tli,  ^  * 

"^^  against  Millar* 


persons 
sninated 


irtvoofthe 
no- 
to 

the  govern- 
or by  a  coun- 
ty GoMrtjhare 
■uecessivelf 
been  ooramis- 
cloned  to  exc- 
el! to  tbeoAice 
of  sheriff  in 
8oeh  countT) 
and  each  has 
fiiiled  to  give 
bond  wi^n 
Ihe  time  pre* 
scribed  by 
hiw,'  th«  W- 
▼ernor,  with 
advice  of 
eoanalt»  «an- 
not  thereupon 
commission 
the  person 
vrho  waseom- 
missioned  in 
the  first  In- 
stance. 


A  conditional  writ  of  mandamus,  wiis  awarded  by  the 
superior  Cotirt  oi Southampton^  commanding  the  tnembers 
of  the  county  Court  to  admit  James  Millar  to  qualify 
to  his  commiftsioD,  as  sheriff  of  said  county,  or  to  show 
cause  wherefore  they  refused  to  admit  him.  The  return 
on  the  writ  was  in  the  following  words  :  "  We,  Cstrr 
Bowers^  Jeremiah  €obh^  Benjamin  Cobb^  and  Jonet 
JoneSy  justices  of  the  peace  within  mentioned,  to  th^ 
honourable  the  judge  of  ^the  superior  Court  of  law, 
for  the  eounty  of  Southampton^  do  most  humbly  certify, 
that  it  appears  to  us,  from  the  records  of  July  Court, 
1811,  that  James  Millar ^  Samuel  Blunt ^  and  Jacob  Jiar* 
deny  gentlemen,  were,  by  that  Court,  recommended  as  fit 
persons  to  execute  the  oflke  of  Sheriff  of  Southamptifk 
county,  for  the  ensuing^  year,  and  that  that  recommetidi- 
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tion  was  forwarded  to  the  executive;  and  it aW appears    OotoBit* 

to  the  Court,  from  the  testimony  of  Samuel  Kelto^  clerk    v,„^"v^^^ 

of  this  Court,  that,  some  time  m  the  month  of  October^   Bowers  Mi 

'  otlicrs 
181:1,  as  he  believes,  he  received  an  envelope,  directed  to 

him«  covering  a  commission  appointing  the  said  Jame^ 

Millar  sheriff,  which  he  put  and  placed  in  his  office,  and 

was  there  kept  in  a  conspicuous  place  for  two  months, 

from  the  date  of  the  said  commission ;  that  some  tima 

in  December^  two  months  having  elapsed  from  the  date  of 

the  said  James  Miilar's  commission,  he  certified  to  the 

ejkecutive^  the  failure  of  the  said  James  Millar  to  give 

bond  and  security  according  to  law ;  that  some  time  ia 

the  same  month,  December ^  he,  the  said  Samuel  Kelhf 

received  another  envelope,  directed  to  him,  covering  a 

^commission  appointing  Samuel  Blunt  to  be  sheriff  of  this 

county,  which  said  commission  was  dated  the  23d  day  of 

December^  1611  ;  that  that  commission  was  also  kept  in 

the  office,  in  a  conspicuous  place,  until  the  17th  of  Fe^^ 

bruary^^li\2^  when  James  Rochelle.,  the  deputy  of  the 

said  Samuel  Kelhy  informed  him  that  James  Millar  had 

inquired  if  there  was  a  commission  appointing  Samuel 

Blunt  to  be  sheriff;  and  the  said  Samuel  Kello  directed 

him,  the  said  James  Rochelle^  to  deliver  the  said  com* 

mission  to  him,  the  said  Samuel  Blunt  /  that  on  the  24th 

of  the  month  of  February^  1812,  the  said  Samuel  Kello 

certified  the  failure  of  him,  the  said  Samuel  Blunt^  to 

give  bond  and  security  according  to  law  ;  that  it  also  ap* 

pears  to  the  Court,  from  the  testimony  of  James  Ro^ 

chelle^  deputy  clerk  of  this  county,  that,  on  or  about  the 

8th  day  of  Marchj  last  past,  James  Millar  handed  to 

him,  the  said  James  Rochelhy  an  envelope,  directed  to  the 

clerk  of  Southampton  county  Court,  covering  a  second 

commission  appointing  him,  the  said  James  Miliary  she* 

riff  of  this  county,  which  commission  was  dated   ti.e 

19th  day  of  February^  1812;  which  said  commission, 

the  said  James  Rochelle^  handed  to  the  s^d  James  Mil-- 

lar*     The  Court,  after  hearing  the  foregoing  testimony, 

and   all  the  circumstances  of  the  case,  are  of  opinion^ 
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Oc-roBn9»  that  the  second  commission,  appointing  yames  Mtlhr  to 
^^^^^^.^^  be  sheriff  of  this  county,  had  been  illegaSy  and  improvi- 
Bower*  aod  dently  issued,  and  it  is,  therefore,  void ;  and  for-  tiie  ret* 

otlien 

sons  foregoing,  we  have  refused,  to  admit  the  said  y^ifdv 
;  Miliar  to  qualify  as  sheriff  >of  this  county,  under  the 
said  second  commission,''  ^c. 

The  superior  Court  of  law  adjudged  the  return  in- 
sufficient, and  awarded  a  peremptory  tnandanmes  wber^ 
upon,  the  said  justices,  and  Jacob  Dardeit^  the  compel* 
cor  for  the  sheriffalty,  (who  had  appeared  in  Court,  and 
acknowledged  service  of  the  condttionsd  writ,)  prayed  an 
appeal  to  this  Court* 

Thured&yy  the  7th  of  January^  18lS,  the  president 
pronounced  the  Court's  opinion,  ^^  that  the  sbetiff^^ 
commission  to  the  appellee,  now  the  subjecst  of  contro* 
versy,  was  improvidently  issued,  and,  therefore,  void; 
and,  consequently,  the  mandamus  aforesdd,  was  erroae* 
ously  awarded." 

Judgment  reversed,  and  the  mandamus  quashed. 
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Fall  against  The  Orersecrs  of  the  Poor  of 
Augusta  County. 

ON  the  14th  of  November^  1797,  Daniel  Fall,  of  the  .  >v^«»<J?-«H 

flw-        f    f.  1 8th  section  of 

county  of  Augusta,  was  charged,  before  Jacob  Swoope,  a  the    aot    of 

justice  of  the  peace  for  the  said  county,  by  Catharine  vidmg  At^iSmk 

Thyrey,  an  unmarried  woman,  with  being  the  father  of  ^^^  ?J^ 

a  bastard  child  which  she  had  borne.     The  justice  recog-  to  be  bound  to 

tapport  ft  iMw> 

nised  him  to  appear  at  the  next  county  Court,  and  to  tardcbiid^oB- 
perform  such  order  as  they  should  then  make*  The  re-  that  w£^^ 
cital  of  the  charge,  in  the  recognisance,  w-as,  **  Whereas,  ^Hj^,  •etwo- 
Catharine  Thyrey,  of  said  county,  single  woman,  hath,  ifk^^to%^ 
ihy  her  examination,  on  oath,  before  me,  declared,  that  on  jj^**"*^*!!^^ 
the   ISt'h  of  January,  1796,  ^ast  she  was  delivered  of  a  ^nd     viwm 

tlM        bSStSPQ 

bastard  child,  in  the  county  aforesaid,  which  is  likely  to  child  hM  m* 
become  ch)argeable  td  the  said  county^  and  ijath  charged  eed  ^  tb« 
the  above-bound  Daniel  Fall  with  having  gotten  her  with  ^tJ^^^ 
child;  now,  if  the  said  Daniel  Fall,''  &c     The  defend-  ^^  '^ 

'        .     '  '  out   any    en> 

ant  appeared  accordingly,  and  the  recognisance  was  con-  g^gement  of 
tinued  from  term  to  term  until  the  August  Court,  1798,  of  the  J^o^r 
when  his  counsel  filed  a  plea  in  bar,  setting  forth  that  he  the  Cou^  » 
had  appeared  on  the  17th  of  August,  and  18th  of  Octo-  SSto'Sif^ 
ber,  1796,  in  pursuance  of  recognisances  successively  ob-  rjJtro«pectifi6 
tained  against  htm,  at  the  instance  of  the  same  woman,  Q<^mpciiiti]r  it« 
and  for  the  same  oitence,  and  m  each  mstance  had  been  to  pay  ior 
discharged  by  the  Court.  The  counsel  for  the  Overseers  maintenajDeef 
of  the  Poor,  filed  a  replication,  stating  that  the  defendant  j,  j^'^  ^^ 
was  not,  in  either  case,  discharged  on  hearing,  or  on  the  hlTriiMr^lNlca 
merits  of  the  cause,  but,  in  the  first  instance,  for  irrcgu-  battftrtTlhHd* 
larity  in  the  recognisance,  and,  in  the  second,  for  want  «"  »»er  oath, 
pf  prosecution,  which  he  averred  was  no  legal  discharge,  tain  man  vith^ 
vThc  Court  overruled  the  plea,  and  continued  the  cause*    ther,nnd  aver 

that  there   it 
,-  no   pos.tibilUy 

«f  her  beiof;  mistaken ;  it  it  competent  for  the  pertoa  accused  fo  inYtritTate  her  tcttimonj 
by  piMiving  tfaat»  about  nine  montht  before  kt  birth,  the  was  jfuiltr  nf  erimbial  intercourse 
«ith  other  meu.  Uut  if  the  defendant  admit  that  Ae,  also,  had  crimin&t  intercourse  with 
ber  about  the  same  time,  sueh  proof  may  be  rejected,  ainl  ho.  may  be  eon^ned  to  proof  of 
the  general  aharaater  ^f  tlie  mother.  * 
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OoTOBBR»       At  November  term,  1798,  the  defendant  £ftd  mother- 

1811. 

v^^^^-^/  plea,  that  Catharine^  Thyrey  had  lately  intermarried  with 
Fall        a  certain  John  Wikley^*'  who  is  fully  able  to  maintrai  ker, 

OVer^ers  of  and  her  said  child,  so  that  the  said  child  is  neitiier  likely, 
^"*       nor  is,  or  ever  hath  been,  chargeable  to  saidcoqnty,"  &c.  ^ 
To  this  plea  the  Overseers^  by  their  counsel,  demurred  ;  -^ 
but,  on  argument,  the  Court  overruled  the  demurrer^. 
and,  adjudging  the  plea  good,  discharged  the  defendant. 
Upon  an  appeal  to  the  district  Court  of  Staunton^  at 
September  term,  1800,  the  decision  of  the  county  Court 
waS'  reversed,  and  their  proceedings  annulled,  as  far 
back  as  the  continuance  in  October^  1798;  and  the  cause 
was  remanded  for  further  proceedings*    The  trial  came- 
en  in  February^  1802^  ^^  when,  it  appearing  to  the  coon«. 
ty  Court  that  the  said  Fall  was  guilty  of  the  charge  al- 
leged against  him,  in  his  recognisance,   it  was  ordered 
that  he  be  bound  in  a  recognisance,  with  security,  for  the 
payment  of  three  hundred  dollars,  according  to  law,  to 
wit,  thirty-three  dollars  and  thirty-three   cents  and  a 
third,  annually,  from   the  15/A  tlay  of  yanuary^  179^  * 
(that  being  the  time  of  the  birth  of  Hannah  Thyrey^lhc 
child  referred  to  in  the  said  recognisance,)  until  she  shall 
arrive  at  the  age  of  nine  years ;  and  it  appearing  to  the 
said  Court  that  six  years  of  the  time  had  already  claimed, 
it  was  ordered  that  he  pay  the  instalments  then  due  on 
the  first  of  Jane  ensuing,  and  the  other  three,  in  ordef^ 
as  they  should  respectively  become  due  t  fropided  thai 
future  expenses  should  be  necessarily  incur  red.^^    The  tM^^  • 
fendant   had  offered  evidence  **  t^j  ^muvl^  taat  th<^  iiK.tdicr 
of  the  bastard  child,  in  and  about  nne  months  before  its 
birth,  was  guilty  of  cHminal  commerce  with  other  meut  At 
well  to  prove  that  he  was  not  the  father,  as  to  invalidate 
the  evidence  of  the  mother,  wha  was  the  ouly  wituifss  tt»  -, 
prove  him  to  be  the  father,  and  who  Jiwore  that  therr  wa*^ 
no  possibility  of  her  being^  mistaken  that  he  was  rtallv 
the  father  ;  to  which  evidence,  tht-  a  torntry  for  the  O^er*  i 
seers  of  the  Poor^  objected,  all^e^int;  that  such  c x AOEimm*'^ 
tion  might  criminate  persons  not  be  fore  the  Coun»  mid     ' 
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atoLt  no  particular  faeU  ought  to  be  proved;  whereupon    OeTosra, 
the  Court  rejected  that  evidence ;  but  determined  that 
the  deiendaat  might  examine  witnesses  to  prove  her  ge- 
*  nend  character  as  to  virtue  or  truths  and,  also,  might 
prove  any  ctinversation  that  ahe  had  made  use  of,  where- 
in she  contridicted  herself;  but  that  no  particular  facts 
X)f  criminal  commerce  should  be  proved."    To  this  opi- 
nion of  the  Court  the  defendant  excepted,  and>  also,  ob- 
jected to  the  judgment  above  mentioned,  because,  in  his 
opinion^  it  was  too  unlimited,  and  because  it  put  it  in  the 
power  of  the  Overseers  of  the  Poor  to  draw  from  him 
die  sum  of  300  dollars  for  the  time  which  had  elapsed 
since  the  birth  of  the  child,  during  which,  it  was  ac- 
knowledged, it  had  never  been  taken  on  the  parish  list, 
but  had  been  siipported  by  the  father  of  its  mother,  with- 
out any  engagement,  being  proved  to  the  Court,  of  the 
Overseers  to  pay  him  therefore.    But  the  Court  overruled 
the  objection,  being  of  opinion  that  the  Overseprs  had  a 
ri^t  to  make  a  reasonable  compensation  for  the  mainte- 
nance of  the  child  heretofore,  although  not  taken  on  the 
parish  list,  and  to  call  upon  the  said  Fall  therefore,  out  of 
the  first  instalments,  payable  in  June  as  aforesaid.    The 
defendant  again  excepted^  toA  appealed  from  the  judg- 
ment to  the  district  Courts  which,  in  Aprils  1803,  affirm- 
ed it,  and  remanded  the  cause,  with  directions,  that  a  re* 
cognisance  should  be  takan  agreeably  thereto. 

The  recognisance  was  accordingly  taken,  but  the  de- 
leadant  refused  to  pay  any  of  the  instalments.  Where-* 
upon  a  notice  was  given,  and  motion  made,  by  William 
Patrick^  president  of  th^  Overseers^  in  October^  1804,  for 
a  judgment  against  him  for  the  sum  of  266  dollars  and 
46  cents,  with  interest  firom  the  time  each  payment  ought 
to  have  been  made,  until  paid ;  that  being  the  amount  of 
eight  years  maintenance  of  the  child,  at  the  rate  of  33 
dollars  and  33|  cents  per  annum.  At  the  hearing  of  the  . 
motion,  the  plaintiff  withdrew  it  as  to  two  instalments, 
and  insisted  only  for  the  sum  due  for  the  first  six  years, 
which  had  been  ordered  to  b$  paid  on  the  1st  day  of 
Tab  m.  d  R 
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October,    JunCy  1802,  and  tQ  leavfi  the  balance  subject  to  a  future 

1811 

K^^'^sy"^^^^   investigation.     The  Court  gave  judgment  for  200  dollar*. 
Fall         with  interest  thereon,  to  be  computed  after  the  raic  of 

OfcTseersof  five  per  ccntum  per  annum,  from*the  1st  day  of  yune^ 
"^^^*'  ^1802,  until  payment,  and  costs.  .The  defendant  appealed 
to  the  district  Court,  which,  in  Aprils  1805,  reversed  the 
judgment,  on  the  ground  that  interest  ought  not  to  have 
been  chai*gtd  against  him  ;  but  entered  another  for  the 
principal  sum  t)f  200  dollars,  and  the  costs  expended  in 
the  county  Court,  'i'he  appellant  filed  a  bill  of  excep- 
tions to  the  opinion  of  the  district  Court,  setting  forth 
that  his  counsel  moved  the  said  Court  to  send  the  cause 
back  to  the  county  Court,  there  to  be  further  proceeded  in, 
**  :dlcging  that  he  wished  to  dtfcnd  the  motion  by  show- 
ing that  neither  the  parish  of  Augusta^  nor  the  OwcrserrB 
of  that  county,  on  their  behalf,  had  ever  incurred  one 
cent  of  cost,  for  the  maintenance  of  said  child,  from  its 
birth  until  the  present  time  ;  and  that  it  was  proper  for 
3uch  a  defence  to  be  made  and  ifiquired  into  before  the 
county  Court  alone ;  but  that,  if  the  district  Cottft 
thought  the  case,  after  reversal,  could  be  retained  for  a 
*  trial  and  hearing  on  the  merits,  he  offered  evidence  to 
the  said  Court,  to  wit,  the  clerh  of  the  board  of  Over$eers 
cf  the  Poor  of  AugustUy  and  the  books  and  records  of 
the  proceedings  of  that  body,  tQ  show  that  the  said  child 
never  had  bet-n  a  parish  chaige,  and  that  neither  the 
parish  of  Augusta^  nor  the  Overseers  of  the  Poor  of  that 
parish,  or  county,  ever  had  incm  red  a  cent  of  chiirge  lor 
the  maintenance  of  said  child  frum  its  birth  until  chii 
day  ;  bu^  ilie  Court  (withoui  ckciiling  whether  the  Coyrt 
poald  hear  evidence  of  the  ^bove  kind,  or  could  retftjn 
jhe  cause  for  that  purpose^]  rtjv:cted  the  application  to 
send  the  cause  back  to  the  cfiunty  Court,  or  to  hear  the 
evidence  aforesaid,  being  of  opiiiiiu  ihai  the  qucsiiun 
was  closed  by  the  decision  of  ibe  county  Court  of  the 
23d  day  oi  February^  1802,  recognising  the  appdlaai  i 
which  decision  had  been  liliirmi^d  in  the  sHiii  disciict 
(Court  on  th«  1 2th  4^y  of  April^  1803,  aiid  ihata  ibcfC- 
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fore,  fcuch  evidence,  would  be  improper  either  before  the  Octobe«, 

county  Court,  or  the  said  district  Court.**  v-^-v-v^ 

Tie  appellant  obtained  a  writ  of  supersedeas^  on  the        ^**^ 

l0t  •£  yu^ut  180r,  from  a  judge  of  this  Court,  to  both  OTerwewof 

,      .     ,  J      «  Augusta, 

thajudgments.  ..i.,...*..^ 

Chapman  yohnson^  fpr  the  plaintiff  in  error,  assigned, 
in  the  petition  for  the  supersedeas^  thef  following  reasons 
for  reversing  the  judgments  :  % 

The  first  affirmance  in  the  district  Court  was  wrong; 
fatcause  the  proceedings  affirmed  were  erroneous  in 
flkree  things : 

Ist.  It  was  error  in  the  county  Court  to  overrule  a 
flea,  to  which  there  was  a  replication,  on  which  no  issue 
^as  taken,  and  on  which  no  jury  had  passed.  If  the  plea 
were  improper,  they  ought  to  have  rejected  it ;  if  insuffi* 
fient,  there  should  have  been  a  demurrer;  but  being  ad* 
hutted  proper  and  sufficient  by  the  replication,  that  repll^ 
cation  should  have  been  tried  in  legal  form.  It  will  be 
remarked,  that  the  district  Court,  in  their  first  reversal, 
have  left  these  pleadings  untouched ;  so  that  they  now 
constitule  a  part  of  the  proceedings  on  which  the  second 
judgment  of  the  county  Court  is  founded. 

2dly.  It  was  error  to  reject  the  testimony  offered  by 
Fall.  Though  it  is  admitted  to  be  true,  as  a  general  rule, 
that  you  must  impeach  a  witness's  credit  by  evidence  of 
general  reputation,  yet"  it  is  as  certainly  true  that  you 
may  impeach  it  by  contradicting  any  particular  fact 
stated,  on  oath,  in  the  testimony  of  the  witness.  Now, 
IS  not  evicjence  of  carnal  intercourse  with  other  men, 
about  the  time  of  conception,  conclusive  to  show  that  the 
witness  has  not  sworn  correctly,  when  she  says  that  it  is 
impossible  for  any  other  man  to  have  been  the  father  of 
her  child? 

And,  Sdly.  It  waa  error  to.  bind  the  defendant  to  pay 
200  4i>Har»  to  the  overseers  of  the  poor,  when  the  parish 
had  not  encounteredt  and  were  not  legally  bound  to  en-» 
tbuhter,  n  farthing'  o(  expense.  The  act  of  Assembly,  ou 
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OcTOBEE»   this  subject,  is  iotend^d  solely  for  the  indemiuficattOBof 

x.^'v-^  the  parish,  and  it  entirely  pmspective*     That  this  laWis 

^^^        intended  entirely  for  the  indemnification  of  the  parial^ii 

0?er«eer8of  seen  from  many  circumstance*    l*he  act  in  which  |he 

Augusta. 

,  I  ,  ■  ,  law  is  contained,  is,  ^  an  act  providing  for  the  poor^  aad 
declaring  who  shall  be  deemed  vagranu.''  The  oveiBeos 
of  the  poor  are  solely  entrusted  with  its  executioo; 
vthey  are  authoiized  to  act  only  when  a  child  is  ^  charged' 
ble^  or  likely  to  become  chargeable^  to  the  county.^'  The 
Court  are  only  authorized  to  bind  the  father  for  main- 
tenance, when  they  shall  adjudge  the  child  ^  liieljf  'ti 
become  chargevMe  to  the  county,  and  for  such  time  as 
•uch  chikl  is  likely  to  become  chargeable  to  the  county, 
and  no  longer. ^^  All  these  quotations  from  the  law,  and 
its  title,  show,  most  conclusively,  that  the  indemnity  of 
the  parish  is  the  only  object  of  the  law.  A  part  of  tbeot 
shows,  too,  the  law  is  only  prospective,  and  that  dib 
Court  have  only  a  power  to  provide  tor  future  expenses. 
Whether  future  or  past,  though,  is  immaterial  here,  be- 
cause there  had  been  none  previous  to  the  judgment*  14 
then,  the  indemnity  of  the  parish  be  the  only  object  of  Idle 
law,  it  is  surely  a  prostitution  of  it  to  use  it  for  tlie  pur- 
pose of  epriching  the  overseers,  or  a  prostitutiott  of  the 
overseers,  to  use  them  as  the  mere  vehicle  to  retribute  or 
revenge  the  mother  of  the  child,  or  her  faUier. 

Another  objection  might  be  made  to  this  part  of  the 
proceedings  of  the  county  Court,  if  another  were  neoei- 
vary.  By  the  recognisance,  it  does  not  appear  that  your 
petitioner  was  charged  with  being  the  father  odhie  dild : 
and  the  Court  only  adjudge  him  guilty  of  the  chai^itf- 
leged  against  htm  in  the  recognisance. 

The  last  judgment  of  the  district  Court  is  erhmebus, 
because,afterrevcrsingthe  judgment  oi  the  county  Court, 
they  had  no  evidence  whatever  on  which  to  render  their 
judgment,  except  the  evidence  of  the  recognisance,  and  , 
the  refusal  to  pay  the  instalment^.  Now,  we  say  thai  trit^ 
competent  for  a  Court,  on  motion  for  pEryment  of  the  ia* 
stalments,  to  hear  evidence  that  there  k  no  Qccaaio!i% 
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riie  Uae  of  these  instalments.     On  a  motion,  the  Court   Octob^s^ 

1811. 

will  hear  equitable  as  well  as  legal  proof.     This  retogni-    ^^/-^^^ 
saace,  being  taken  for  the  indemnity  of  the  parish,  ought        ^^' 
ftot  to  be  used  but  for  that  purpose*     If  the  parish  have  .Ovemef**^ 
eiq>ended  oodiing,  contracted  for  nothing,  can  they  want  -     . 

nn  indemnity  ?  Suppose  the  child  had-diedy  immediately 
after  the  judgment  of  the  Court,  would  not  this  have  been 
proprr  evidence  pn  a  motion  for  future  instalments  ?  and 
vduld  the  Court  have  ordered  payment,  after  hearing 
dlis  evidence  I  The  only  effect  of  this  evidence  is,  to 
show  that  die  parish  do  not  want  the  money*  Then^ 
why  shall  not  the  same  thing  be  shown  by  odier  evi- 
dence, on  a  motion  for  odier  instsdments  ?  It  is  said  that 

^tbe  former  judgment  of  Ae  Court  had  decided  that  point. 
The  former  judgment  could  not  have  decided  it,  because 
that  judgment  dojes  expressly  admit  that  no  expense  has 
been  incurred,  b|it  makes  the  appropriation  of  money 
upon  the  hypothesis,  that  overseers  were  lU  Itba-ty  yet 

•  lo  incur  expense  fmr  former  maintenance^  Then,  ought 
it  not  to  have  been,  shown  that. they,  had  incurred  this  ea> 
pense  before  th^  demanded  the  money  ?  Suppose  they 
had  recovered  die  money  first,  and  then  refused  to  make 
any  compensation  for  former  maintenance  i  who  could 
have  mwitained  a  suit  against  them  ? 

But  if  the  first  affirmance  of  the  district  Court  was 
^wrongf  their  last  judgment,  which  is  founded  on  it,  must 
bp  wrong  also,  and  both  nmstbe  reversed  together.. 

Nwembgr  SSd^  iai3,  the  judges  pronounced  their 
opinions. 

Judge  Brooke^  It  is  unnecessary  to  notice  all  the 
poinu  that  were  made  in  this  case.  The  judgment  of 
the  district  Court,  r^dered  on^the  12th  day  of  April^ 
1803,  as  well  as  the  succeeding  ope,  rendered  in  1005* 
mre  both  within  th^  time  limited  by  law  for  granting 
writs  of  error  ^d^supersfdcof^  ud,  of  consequence,  are 
^ragularly  before  the  Court.    The  validity  of  the  first 
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OcToBSAi  judgment  depends  on  the  correctnesB  of  diejudgfiie»l«( 

M^^-^s^-^y  the  cotin^  Courti  whkh  it  affirms*     I  admit  that  judg« 

^*"       ments  of  the  county  Courts,  upon  summary  proceedings, 

Overseers  c*  Ought  to  be  construed  liberalty ;  arid  I  am  wiffiog,  by 

'I'  '   ■'■'"    fair  inference  from  what  is  expressed  therein,  to  make 

such  deductions  as  will  maice  them  conform  to  the  par- 

ticular^  statute   upon  which  they  are  rendered.     Yet  I 

diink  there  is  error  in  the  judgment  now  in  questiop,  in 

this^  that  it  is  not  expressly^  nor  by  inference,  adjudged 

by  the  Court  that  the  bastard  child  was  likely  to  become 

chargeable  to  the  parish  r  which  appears  to  me  to  be,  by 

the  act  of  Assembly  on  which  the  prosecution  is  founded, 

a  preliminary  step  to  any  farther  proceedings  against  the 

defendant,  on  the  charge  exhibited  against  htm^     A  %t- 

cond  objection  to  thai  jad|;ment  is  foiroded  on  its  retro* 

spective  character^  by  which  it  is  made  to  comprehend 

several  years  preceding  the  commencement  of  the  ptose* 

cntion,  which,  (though,  under  some  circumstances,  it 

might  be  correct,  as  to  which  I  shall  not  now  give  any 

.  opinion,)  under  the  circumstances  disdosed  in  the  second 

biUoffexceptions,  I  think  entirely  inadmissible.  Itft-there 

admitted  that  the  bastard  child  had  never  been  placed  on 

the  parish  lists,  but,  on  the  contrary,  had  been  supported 

by  the  father  of  its  mother,  without  any  engagement  of 

^  Ae  Overseers  of  fhc  Poor  respecting  it.    The  evidence 

offered  by  the  defendant,  and  which  is  stated  in  the  first 
bill  of  exceptions,  (though,  according  to  the  view  I  'have 
taken,  it  is  not  material  to  notice,)  I  and  inclined  to  think 
was  rightfully  rejected  by  the  county  Court ;  fof ,  thdu^ 
proof  that  the  mother  of  the  bastard  child  had  had  crimi^ 
nal  intercourse  with  other  men,  nine  n^onths  preceding 

^  its  birth,  ndight  weaken  the  evidence  of  the  mother,  who 

swore  that  the  defendant  was  the  father  of  die  'bastard 
child,  by  rendering  it  possible  that  «he  wad  nri^taten; 
und  though^  generally,  such  evidence,  accordttig  to  ibt 
decision  in  the  case  of  Da  Costa  v.  yones^  repc^rtedift 
Cowper^  (that  indecent  evidence  affecting  the  feeling  nf 
third  persons,)  may  be  resorted  to  id  oases  in  #lfitli% 
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civil  or  a  criminal  right  is  to  be  tried ;  yet,  as  it  seems  to  Octobeh, 

be  adroiued,  by  the  terms  of  the  bill  of  exceptions^  that  ^^^s<^|^ 
the  defendant,  also,  had  had  criminal  intercourse  with  her         *'*** 

about  the  same  time,  it  was  cprrect  to  confine  the  defend-  Overseers  of 

AugUBta. 

ant  to  proof  of  the  general  character  of  the  mother*  -- 

The  judgment  of  the  district  Court,  fir^t  mentioned^  I 
am  of  opinion,  for  the  reasons  stated^  ought  to  be  re- 
versed, and  the  second  judgment,  being  founded  on  that, 
and  partaking  of  some  of  its  errors,  ought  also  to  be  re* 
versed,  and  judgment  entered  for  the  defendant. 

Judge  KoAN&.  The  judgment  of  the  district  Courtj^ 
of  the  12th  of  Aprils  1803,  being  embraced  by  th«  . 
supersedeas  now  before  us,  which  issued  within  five  years 
from  the  time  of  the  rendition  thereof,  and  that  judg- 
ment having  affirmed  the  judgment  of  the  county  Gourt^ 
of  February  22d,  1802,  the  affirmed  judgment  is  also 
subjected  to  the  power  of  this  Court;  although,  other- 
wise, it  would  have  been  exempted,  by  reason  of  its  anti- 
quity. If  that  judgment  shall  be  found  to  be  erroneous, 
and  be  reversed,  it  will  be  unnecessary  to  inquire  iqto 
the  legality  of  the  subsequent  proceedings,  which  will 
consequently  fall  to  the  ground. 

'«  That  judgment,  is  compounded  of  two  parts;  the  first 
relating  to  the  past  time,  and  the  second  in  relation  to 
the  futyre  instalments  of  the  charge  supposed  necessary 
for  the  support  of  the  bastard. 

As  to  the  first  part  of  that  judgment,  while  it  was  con* 
ceded  by  the  Court  that  the  bastard  had  not,  in  fact,  been 
supported  by  the  county,  and  that  no  binding  engage- 
ments had  been  entered  into  for  that  purpose,  the  Court 
deemed  i\  jlf  at  liberty  to  impose  the  charge  by  way  of 
retrospect,  and  to  coerce  the  money  frooi  the  appellant, 
when,  for  any  thing  ^ppeariiig  in  the  cause^  the  overseers  ^ 
were  not  compellable  to  pay  it  over  for  the  support  of 
the  child*  This  appears  to  me  to  be  a  misconstruction 
of  the  act«  .  That  act  relates  only  to  cases  in  which  the 
bastard  is  ch^geable,  or  is  likely  to  become  c^arges(ble, 
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OcTov»Bi  io  the  county,  and  not  to  cases  in  which  the  child  it 

\^^^^^^^   neiAer  actually  suatained  by  the  county,  oor  has  any 

^•w       contract  been  incurred  by  it  for  that  purpo9e.  The  power 

Ovmeertof  of  the  Court  is  only  cOeval  with  the  commencemeBt;  of 

Augusta.  •  '  ' 

■■■  ■     I  1^  the  charge,  and  does  not  precede  it»     On  thia  grcMind,  • 
theo)  the  judgtuent  is  ^rropeous,  and  must  be  reversed  ; 
and  it  appearing,  from  the  case  exhibited,  that  no  judg- 
ment ought  to  be  rendered  for  the  appellees,  as  to  the  prei- 
i'  vious  time,  the  case  would  ^i4  here,  w^re  it  ^ot  for  that 

part  of  the  judgment  which  relates  to  the  fu^ture  instal- 
ments, as  to  which  the  power  of  the  Court  not  being 
pi^cluded  by  any  statement  of  facts  proved  or  agreed  in, 
,  the  case,  the  cause,  on  reversal,  either,  for  the.  vice  of  tbp 
first  part  of  the  judgment  just  noticed^  or  for  error  in  the 
judgment  of  the  Court,  in  the  proceedings,.  tQ  the  injuiy 
of  the  appellant,  will  go  back  t^  be  proceeded  in  as  to  such  . 
future  instalments.     It  is  here  to  be  remarked,  that,  al-  , 
though,  in  the  subsequent  motion  on  the.  recognisance, 
made  in  the  county  Court,  October  25th,  1804,  a  judg* 
ment  for  the  future  instalments  is  waived  as  at  jthe  tim^, 
yet  the  right  to  move  therefore,  in  future,  is  express^  re- 
served*    There  is,  consequently,  a  sy^isiing  Judgment 
as  to  them^  which  it  is  neeeasary  for  this  Court  to  act 
upon :  and  this  bringa  us  to  the  casem^SMite  faythe  firsthiU 
of  exceptions* 

It  appears  from  tl^t  bill  that,  in  a  case  in  which  the 
appellees  charged,  and  put  in  issue,  the  fact  of  the  apipeU 
lant's  being  the  father  of  the  bastaixi,  and  in  which  this 
fact  was  proved  by  the  oath  of  the  mother  only,  who  also 
swore  that  there  was  no  possibility  of  her  behig  naistaken 
in  that 'particular,  the  appellant  was  prohibited  from 
proving  diat,  about  nine  months  previous  to  the  birth  of 
the   child,  she  had  carnal  conneidon  with  other  raen« 
This  decisidn  of  the  Ccmrt  was  founded  on  the  principle 
(as  I  infer  from  the  bill)  that  that  evidence  might  crimi- 
nate persons  not  before  the  Court,  aad  that  no  farticular 
fa<;t8  ought  to  be  proved  against  the  witness. 
As  to  the  last  of  these  pzinciideS)  it  is^  undoubteifly,  a 
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general  rule  of  evidence^  that  you  can  examine  only  as  to    OcTOBtvi 
the  general  character  of  a  witness,  and  not  to  partica-    v«^n^^w/ 
lar   facts;  on  the  ground  that  every  one    is   supposed         ^■'* 
capable  of    supporting  the    one^   but   it  is   not   likely  Orcrscept^f 
that    he    is    prepared  to    answer    the    other    without  ■■ 

notice.(a)     It  is  an  exception  to  this  rule,  however,  that  (a)  Etp,  At. 
in  all  cases  in  which  the  general  character  or  behaviour  is 
put  in  issue^  evidence  of  particular  facts  may  be  admit*' 
ted;    for  whatever  is  material  to  the  issue^  each  party 
must  come  prepared  to  prove,  or  to  deny.  (A)    Thus,  in  (*)  /Kc/.7W. 
actions  of  crim.  C0;t.,^the  defendant  may  give  evidence  of 
particular  facts  of  the  ^wife's  adultery  with  others  ;  for,  by 
bringing  the  action,  the  husband  puts  her  general  charac- 
ter in  issue. (c)     In  the  case  where  the  character  is  put  in  (c)  IM.  78S. 
issue,  that  character  is  not  incidentally  and  collaterally 
brought  in  question,  as  is  generally  the  case  with  respect 
to  witnesses ;  and,  therefore,  there  is  no  incompetency 
supposed  to  exist  to  repel  the  charges  which  may  be 
brought  against  it. 

In  the  case  before  us,  the  general  character  of  the  wit- 
ness, the  mother  of  the  child,  is  emphatically  put  in  issue. 
The  appellees  afErm  that  she  had  no  commerce  with 
another  man,  so  as  that  that  other'man  might  have  been  the 
father ;  and  the  appellant  ought  not  to  suffer,  if  another 
man  was,  or  might  have  been,  the  father  of  the  child. 
You,  therefore,  prevent  his  disproving  the  averment  of  the 
appellees,  and  condemn  him  unheard,  unless  you  permit 
him  to  show  that  another  man  was,  or  might  have  been, 
the  father.  The  very  point  in  issue,  and  the  only  point, 
was,  whether  he,  or  another,  was  the  father  of  the  child  : 
and  the  appellant  had  no  means  of  falsifying  the  charge 
brought  against  him,  but  by  exhibiting  the  testimony 
which  the  Court  rejected.  As  it  is,  in  most  cases,  impos- 
sible for  the  party  charged  to  prove,  negatively^  that  he 
was  not  the  father  of  the  child,  the  rejection  of  the  evi- 
dence, in  question,  would  operate  in  all  cases  to  promote 
injustice :  it  would  be  to  put  a  charge  in  issue  against  a 
man,  and  deprive  him  of  the  only  possible  means  of 
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OcTOBBm,    showing    its    falsity.      Besides,   that    evid^ace   seeat 
v,,^*^-^    legalized,  if  not  called  for,  by  the  allegation  of  the  wit* 
^^'        ness,  that  it  was  impossible  for  any  other  person  than  the 
Oveweewof  appellant  to  have  been  the  father  of  the  child. 
— "^  Whatever  protection  the  law  allows  a  party  in  repel- 

ling particular  charges  agahist  the  character  of  his  vit* 
nesses,  when  only  collaterally  brought  in  question,  ther^ 
is  no  rule  of  evidence  which  prohibiu  a  party  from  show- 
ing the  falsity  of  a  fact,  stated  on  oath  by  a  witness,  end 
tending  to  operate  to  his  injury.  t 

The  other  ground  of  the  opmion  of  the  Court,  re}ec^> 
ing  the  testimony  in  question,  was,  that  it  is  unjust  and 
improper  to  criminate  third  persons  by  the  introdQctioii 
of  such  testimony;  meaning  (I  presume)  the  persons 
alleged  to  have  had  carnal  connexion  with  the  mother. 
It  is  true  that  the  characters  or  feelings  of  third  persons 
are  neither  to  be  sported  with  in  a  Court  of  justice,  nor 
shall  indecent  evidence  be  introduced  without  necessity; 
but,  where  either  the  one  or  the  other  becomes  necessary 
to  effectuate  the  purposes  of  juf  tice,  it  must  be  submitted 
to,  as  the  lesser  of  evik.  This  doctrine,  m  all  its  paits, 
,  is  explicitly  and  forcibly  laid  down  by  the  EnglUh  Conn 
of  king^s  bench,  in  the  case  of  Da  Costa  v.  J.onea^  Co'wp. 
729. 
^  But  it  is  supposed  that  this  judgment^  even  in  rdation 

to  the  future  instalments,  is  not  sustainable ;  because  the 
act  requires,  as  a  preliminary,  that  the  Court  should  be 
satisfied  that  the  party  charged  is  the  father  of  the  bas- 
tard, and  that  such  bastard  is  likely  to  become  chargea- 
ble to  the  county;  which  last  fact,  it  is  also  supposed,  is 
not  stated  as  the  ground  and  foundation  of  this  judgment. 
I  conceive  this  to  be  incorrect.  The  judgment  of  die 
Court  is  based  upon  the  averment,  that  *♦  it  appeared  to 
the  Court'  that  the  appellant  is  guilty  of  the  charge  »1- 
leged  against  him  in  the  recognisance:^  and  thatcbaz;ge, 
when  the  recognisance  is  inflected,  is  found  to  be,  dui£ 
the  appellant  got  the  party  complaining  with  child, 
^^  which  child  is  likely  to  become  chargeable  to  Ac^omfi: 
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ty.*'  Unless  the  charge  be  thus  conjunctly  considered,  Octobe»» 
it  amounts  to  nothing  but  a  charge  of  getting  her  with  ^^^n^-^ 
child »  which,  standing  singly,  might  be  incompetent  to  ^^'^ 
g^ive  cognizance  to  the  Court*  Admit,  however*  that  we  Overseen  of 
were  at  liberty  to  separate  and  garble  this  charge,  it  "^  **  . 
ought  not  to  be  done ;  as  every  construction  should  be 
adopted  to  support^  rather  than  reverse,  the  judgments  of 
the  Courts  below.  The  judj^ment,  in  this  case,  therefore, 
affirms  all  those  facts,  (by  referring  to  the  recognisance,) 
which  are  necessary  to  give  the  county  Court  complete 
jurisdiction:  and,  therefore,  the  question  does  not  arise, 
tn  this  case,  whether  sudian  affirmation  in  the  judgment 
be  absolutely  necessary*  Without  going  at  all  into,  that 
question,  at  present,  the  case  of  Preston  v.  The  Auditor^ 
t  Cally  ^7S.f  is  a  conclusive  authority  that  a  general  aver- 
ment, that  the  necessary  facts  appeared  to  the  Court,  is 
sufficient.  While  this  general  averment  in  the  case  be- 
fore us  is  afterwards  annihilated,  and  done  away,  in  rela- 
tion to  the  previous  instalments,  by  the  particular  facts, 
inconsistent  therewith,  agreed  between  the  parties,  it  re- 
mains in  full  force  as  to  the  subsequent  instalments. 
There  is  not,  therefore,  a  vice,  in  this  part  of  the  judg- 
ment, which  should  extinguish  and  destroy  it  altogether. 
My  opinion,  therefore,  is,  that  the  Court  erred  in 
giving  judgment  at  all  in  relation  to  the  previous  iifstal- 
tnents,  for  the  reasons  atated,  and  erred,  to  the  appellant's 
injury,  in  disallowing  the  rejected  testimony :  and  that 
the  judgment  ^e  reversed,  and  the  cause  remanded,  to 
be  proceeded  in,  in  relation  to  the  future  instalments  { 
in  which  future  proceeding,  the  rejected  evidence  ought 
to  be  admitted. 

Judge  Flemino.  Deeming  it  unnecessary,  in  this 
case,  to  consider  whether  evidence  tending  to  criminate  a 
person,  not  before  the  Court,  be  admissible  or  not,  my 
opinion  is  formed  on  other  grrounds. 

It  is  an  uncontroverted  principle  of  law,  that,  in  all  pro- 
secutions on  penal  statutes,  the  strict  letter  of  the  law 
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OCTOBER,  must  be  purs^ied)  and  nothing  admitted  by  infereno^or 
implication;  the  proceedings  in  the  prosecutioD  bcfoite 
us,  then,  are  erroneous  from  their  foundatibii. 

In  an  act  /^  providing  for  the  poor,"  &c«  pitf f  d  tht 
.  26th  of  December,  1792,  sect.  18.,  it  is  enacted,  that  ^  if 
any  single  woman,  not  being  a  servant  or  slave,  shall  fat 
delivered  pf  a  'l>astard  child,  which  shall  be  chargeable, 
or  likely  to  become  chargeable,  to  any  county,  and  ahf&t 
vpon  examination  before,  any  justice  of  the  peace,  of  the 
county,  to  be  taken  in  writing,  upon  oath^  charge  any 
person,  not  being  a  servant,  with  being  the  father  of  auch 
bastard  child,  it  shall  and  may  b&  lawful  for  any  joslice 
of  the  peace  of  the  'county,'  wherein  the  person  aQ 
charged  shall  be  a  resident,  or  inhabitant,  upon  applicat 
tion  made  to  him,  by  the  Ovtrseers  of  the  Poor^  or  any 
one  of  them,  of  the  county  wherein  such  child  shall  be 
born,  to  issue  his  warrant  for  the  immediate  apprehend* 
ing  of  the  person  so  charged  as  aforesaid,"  (to  wit,  with 
being  the  father  of  such  bastard  child,)  *' and  for  bring- 
ing him  before  such  justice,  or  before  aQy  other  justice  of 
the  county,'  &c,  &c. 

It  appears  from  the  record,  that  the  recognisance, 
under  which  the  present  prosecution  is  carried  on,  is  the 
third  ^he  has  been  compelled  to  enter  into  for  the  same 
cause;  the  6rst  of  which  was  dismissed  on  the  17th  of 
August ^  1796,  the  Court  being  of  opinion  that  the  recog* 
nisance  was  improperly  taken.  On  a  second  prosecution, 
for  the  same  alleged  offence,  the  said  appellant,  jPa/l,  ap* 
peafed  in  Augusta  county  Court,  on  the  18th  of  October^ 

1796,  ^^  in  discharge  of  his  recognisance,  entered  into  at 
the  instance  of  the  Overseers  of  the  Poort  and  no  person 
appearing  to  prosecute,  the  said  Fall  is  discharged.** 
Thus  the  matter  rested,  until  the  month  of  November^ 

1797,  when  he  was  carried  before  Mr«  Justice  Swo9pe^ 
and  compelled  to  enter  into  a  tAir^  recognisance,  in  which 
the  justice  states,  ''  that  Catharme  Thyrey^  of  the  said 
^eunfy,  single  woman,  hath,  by  her  examination,  on  oath, 
l)efore  fi^e,  dec^Iared,  th^t  on  the  l$tb  dny  of  Jarmtfr^ 
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1796,  last,  'she  was  delivered  of  a  bastard  child,  in  the    October, 

1811 

county  aforesaid,  which  is  likely  to  become  chargeable  to 
the  said  county,  and  hath  charged  the  above-bound  Daniel 
Full  with  having'  gotten  her  with  child;  now,  if,^*  &c. : 
which  he  might  have  done  a  dozen  times^  and  not  have 
been  liable  to  Mi>  prosecution ;  inasmuch  as  it  is  not  sta- 
ted that  the  woman  ever  charged  him  with  being  the 
father  of  the  child  aforesaid^  bom  on  the  1 5th  of  January^ 
1796,  which  the  law  expressly  requires,  to  authorize  a 
prosecutioQv  by  the  Overseers  of  the  Poor^  on  that  statute ; 
and,  in  my  apprehension,  no  subsequent  proceedings 
have  cured,  or  can  cure>  this  radical  defect  in  the  prose- 
cution.    It  is  a  well-settled  rule  of  law,  and  has  been 
often  decided  by  this  Court,  that,  in  common  civil  suits,' 
the  plaintiff  must  show,  by  averment  in  the  declaration, 
a  just  cause  of  action,  or  it  will  be  error,  even  after  ver- 
dict and  judgment«(a)  How  much  more  forcibly  does  the     (a)  See 
rule  apply,  in  criminal  prosecutions,  under  a  penal  sta-  wdnittratvr  ▼! 
tutc  ?  The  law  being  explicit  in  requiring  a  direct  charge,  ^'^jS^^f' 
upon  oath,  that  the  delinquent  is  the  father  of  such  has-  ^j^f^^^^ 
tard  child,  before  a  prosecution  can  be  legally  com- sJ^i-   ^**^ 
menced;  and  there  being  no  such  charge  in  the  whole  Brormu'^ex^ 
record,  I  am  clearly  of  opinion,  that  the  judgments  in  919.^  Jn^  ma- 
both  Courts  are  erroneous,  and  ought  to  be  reversed,  JJ^®*'**'  **' 
and  .the  whole  proceedings  quashed,  and  judgment  en- 
tered for  the  defendant^ 
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^T"^^  Coleman  and  wife  again$t  Holladaj. 


18112. 


of  itnd^was     THIS  was  an  appeal  from  a  judgment  of  the  district 

convey^,  ia  Court  of   Fredericksburgy  in  an  action  of  ejectment ; 

X..,  his  heirs  upon  a  special  verdict,   finding  ^^  that  Betty  Littlepagt^ 

foreTer,tothe  now  Betty  Holladay^  the  now  wife   of  Lewis  Holladay^ 

grantor    du^  ^^^^  defendant,  was,  on  the  14th  of  Marchy  1774,  seised 

turaiiife'atid  '^  ^^^  demesne,  as  of  fee,  in  the  lands  and  premises  in 

«fter    her     ^^  declaration  mentioned,  and  beinc:  so  seised,  did,  oa 

death,  to  the  .     .  -. 

use  of  her  son,  the  same  day  and  year,  by  her  certain  indenture  of  trust> 

heirs  and  as-  convey  the  same  to  John  Lewisy  his  heirs  and  assigns, 

hi?r*her^«id  fo**  Certain  uses  and  trusts  therein  mentioned ;   whercup- 

Boh  to/>Mww,  QQ  ^j^g  3j^j J  y^^  Lewis  entered  into  the  said  lands  and 

as  soon  as  he  -^ 

shouiji  arriro  premises,  and  was  thereof  seised  and  possessed  as  the 

at  full  age,  a*^  ]  ^         ^  ■^, 

certain   part  law  requireth,  which  indenture  was  admitted  to  record 

intended  hus.  in  the  general  Court  the  9th  of  Liecember^  1783  ;  that 

uJrU*  of  Jhe  the  said  Lewis  Holladay  had  notice  thereof  on  the  day 

ftSif"'*diuine  ^^^^  ^'  ^^?  executed ;  that  soon  after  the  execution   of 

his  Kfe,  or  un- (he  Said  indenture,  a  marriaee  took  effect  between  the 
til  he  shoQkl      ^  .     rr    »      f  v  i-   • 

marry,  after  said  Lewis  Holladay  and  Betty  LittlepagCy  who  was  living 

no  longer ;  at  the  time  of  finding  this  special  verdict ;  that  Mary 
Z.  ^L.%hwMK^^^^^^P^S^y  (}^^  daughter  mentioned  in  the  said  inden- 
•JH^Utthe^"^^  of  trust,)  one  of  the  lessors  of  the  plaintiff,  inter- 
age  of  twcn-  married  with  Robert  S.  Coleman^  the  other  lessor  of  the 
ty-one   jrears,  ... 

•r  If  he  shouhi  plaintiff,  prior  to  the  institution  of  this  suit;  that  Lewis 

die      without  \. .     ,  ,  ,  .         ,  .     ,  .         ,x 

child,  or  chii-  Ltttlepage  (the  son  m  the  same  indenture  mentioned) 
trOTtee,^*hif  ^flt''««g'  attained  the  age  of  twenty-one  years^  died^  with-' 
ri^,to1i^<?«^  ^^'*  Aarm^  had  a  child;  that  John  Lewis,  the  trus- 
to  t!^'**uw*^^^^»  departed  this  life  prior  to  the  instituiion  of  this  suit; 

the  grantor's 
danghter,  Jf. 

/«.,  and  her  heirs  and  assigns  forever/'  Tt  w:<s  rteci^letl,  that  Z#<  £  ,  the  son,  wai  *ei»f^im 
/ee,  of  the  lands  conveyed  by  the  deed,  from  th^  fhUe  thnaof^  (suLjeci  to  lb*  reterratiaM 
and  exceptions  in  favoar  of  the  grantor  and  her  imt^mlLcI  huBiuiniL,)  wiih  a  npht  to  ti^e 
fO€8etu9fi  of  part,  on  attaining  the  age  of  twenn-mse  yeAri;  whkh  e«tHte  in  Ire  tmsmIi- 

alo  be  defeated  iiy  his  dying  under  age,  and  wiiiioni  h  child  :  but  that  lUe  coueurr^rm  of 
th^se  contingencies  was  necessary  to 


'  to  defeat  thnt  est»lc  ;  aud^  tlier^ffine,  it  s|ipv»flTfBf 
r-one  years,  though  ht 
chUd,  that  no  right  aocrued^to  the  daughter,  under  the  deed. 


that  JL  L.  did  attMin  the  age  of  twentv-one  years,  ttiough  he  htcerwardt  dleJ  %^ht|^oui anf 
-  -  *       '      •    ghit  ...     - 
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that  the  defendant,  Ltwis  Holladay^  and  Betty^  his  wife,    October, 
by  their  certain  indenture  of  bargain  and  sale,  bearing   v^^-v-^^ 
date  the  15th  of  Junfy  1778,  conveyed  the  land  in  ques-  ^°^®^ij^  ^^ 
tion  to  Joseph  Holladayy  (who  was  a  subscribing  witness  y. 

to  the  said  indenture  of  trust,  and  had  full  notice  there-  .^' 

o^)  to  him,  his  heirs  and  assigns  forever;  that  y^tf^^A 
Holladay  departed  this  life,  having  first  duly  made  and 
published  his  last  wiQ  and  testament  in  writing,  whereby 
he  directed  the  lands  in  question  to  be  sold  by  his  exe* . 
cutors ;  that  the  defendant,  Lewis  Hotladayy  one  of  the 
ejcecutors  therein  mentioned,  alone  .proved  the  same, 
and  took  upon  himself  the  burthen  of  the  execution 
thereof;  that  he,  as  *  executor*  of  Joseph  Holladay^ 
by  indenture  of  bargain  and  sale,  dated  the  1st  of 
M(hfj  1798,  conveyed  the  said  land  to  Benjamin  Holla- 
day^  who  was  one  of  the  devisees  under  the  said  will ; 
and  the  said  Benjamin  Holladay^  by  his  indenture  of  bar- 
gain and  sale,  dated  the  28th  of  November.,  1799,  con- 
veyed the  same  to  the  said  Lewis  Holladay^  the  defend- 
ant.'' 

The  deeds  and  wills  above  mentioned  were  found,  by 
the  jury,  in  htec  verba.  The  deed  of  trust  from  Betty 
Holladay  to  John  Lewis^  (after  reciting  that  the  said 
Betty  had  two  children,  to  wit,  a  son  named  Lewis^  and 
a  daughter  named  Mary^  for  whom  she  intended  to  make 
some  provision,  and  that  a  marriage  was  shortly  to  be 
solemnized  between  the  said  Betty  and  Lewis  Holladay,) 
witnessed  that,  ^'  for,  and  in  consideration  of  the  pre* 
mises,  &c.  she  conveyed  the  land,  &c.  to  the  said  John 
JLewisy  his  heirs  and  assigns  forever,  to  tHe  use  of  the 
said  Betty  during  her  natural  Tife,  and  after  her  death  to 
the  use  of  her  son,  Lewis  Littlepage^  and  his  heirs  and 
assigns  forever ;  but  her  said  son  to  possess^  zs  soon  as  he 
arrived  of  full  age,  that  part  of  the  said  land  that  lies  on 
the  east  «ide  of  East  North  East  River;  her  said  intend- 
ed husband  to  have  the  use  of  the  remaining  part  of  her 
said  land,  during  his  life,  or  till  he  should  marry,  after 
her  de^th,  and  no  longer  :  and  if  the  said  Lewis  Little- 
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OcTOBBB,  page  should  die  before  he  arrived  to  the  age  of  twenty* 

v^^ps,^^^^   one  years, ^r  if  he  should  die  without  child  or  children, 

Coleman  and  ^^g  Said  John  LewUj  his  heirs  and  assigns^  were  to  hold 

▼.         the  said  lands  to  the  use  of  the  said  3Iary  Littlepage^ 

-   .  and  her  heirs  and  assigns  forever.'* 

The  district  Court,  on  this  verdict>  entered  judgment 
for  the  defendant. 

Warden  and  Williamsy  for  the  appellants. 

Call  and  Wickhafn^  for  the  appellee. 

On  the  part  of  the  appellants,  it  was  contended,  that 
Mary  Littlepage  was  entitled  to  the  land,  under  the  limi* 
tations  in  the  deed  of  trust ;  Lewis  Littlepage  having 
died  without  any  child,  though  after  attaining  the  ag^ 
of  twenty-one  years* 

Saturday^  March  6th,  1813,  the  president  pronounced 
the  foUowing  opinion  of  the  Court. 

The  Court  is  of  opinion  that  Lewis  Littlepage^  in  the 
special  verdict  mentioned,  was  seised  in  fee  of  the  land 
conveyed  in  and  by  the  deed  of  trust  therein  contained, 

from  and  after  the  time  of  the  execution  thereof  subject, 
nevertheless,  to  the  reservations  and  exceptions  therein 
contained,  in  favour  of  Betty  Littlepage^  the  grantor,  and 
Lewis   Holladay^  her  then  intended  husband  ;  and  that, 

.  upon  the  said  Lerwis  Littlepage* s  attaining  his  age  of 
twenty-one  years,  he  was  also  entitled  to  the  possession 
of  a  part  thereof;  but  that  the  said  estate  was  subject 
to  be  defeated,  in  favour  of  the  female  appellant,  by  the 
said  Lewis  LHtlepage*s  dying  under  the  age  of  twenty- 
one  years,  and  without  a  child,  or  children,  which  not  be- 

.  ing  the  case,  as  he  is  found  to  have  attained  the  said  age, 
the  Court  is  fprther  of  opinion,  that  no  right  accrued  to 
the  appellants  under  the  deed  aforesaid ;  and  that  the 
judgment  of  the  district  Court  is  correct,  and  should  be 
aQrmed;    but  this  decision  is  not  to  affect  any  right 
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which  the  said  appellants,  or  cither  of  them,  may  have  Octobbr, 

to  the  land  in  controversy,  in  case  they  can  show  them-  v^^*v-^x 

selves  entitled  thereto  as  heir,  or  devisee,  of  the  said  ^^^or'rf*' 

Lewis  Littlepage  ;  which  are  facts  not  sufficiently  appear-  Moow, 

ing  in  this  case,  in  which  the  appellants  profess  to  claim  Taggart 

only  under  the  limitations  of  the  deed  aibresatd.  _^^.-«. 


IH»« 


Bowden,  executor  of  Moore,  against  Taggart.  Argued  jwp. 

WILLIAM  BOWDEN^  executor  of  Robert  Moore^  who    Ad  Mbninii. 
was  administrator  of  John  M' Murray,  brought  an  action  JSS^  i^ 
•f  debt  m  the  county  Court  of  Prince  Edward,  against  ^*/*^  *; 
John  Taggart^  on  a  bond  which  was  stated  in  the  decln-  J^flowS^ 
ration  to  have  been  executed  **  to  the  said  Robert  Moore,  ••  wicli,  and 
as  administrator  of  John   M' Murray. ^^    The  defendant  oradmimstra^ 
pleaded  payment,  but,  a  verdict  being  found  against  him,  JSj^t  touring 
moved  in  arrest  of  judgment,  on  the   ground  that  the  ^  ^^  "?' 
plaintiff,  ^%  executor^  had  no  right   to  recover  a   debt 
which  was  due  to  his  testator,  in  his  character  of  admin'- 
istrator.     The  county  Court  was  of  opinion  that  the  law 
was  for  the  defendant,  and  their  judgment  was  affirmed 
by  the  superior   Court  ol  law ;   whereupon  the  plaintiff 
obtained  a  writ   of  supersedeas  from   a  judge  of  this 
Court. 

George  K.  Taylor,  for  the  plaintiff. 

There  can  be  no  doubt  that  the  judgment  is  erroneous. 
The  bond  having  been  executed  to  Robert  Moore,  there 
can  be  no  doubt  that  his  executor  was  entitled  to  sue 
upon  it., a  The  circumstance  that  it  was  given  to  him  {^iB%p.X 
as  an  administrator^  makes  no  difference,  for  the  bond  ^•''  ^v 
-was  his  own  property,  and  he  was  responsible  to  the  es* 
tate  of  his  intestate.  Besides,  the  contidcration  of  the 
VoL.m.  «T 
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OcroBBm,  bond  wa«  mere  surplusage^  being  not  necessary   to  be 
s^^^^,^^^^  stated  in  the  declaration.(a) 
Foster  and 

and  othen  '     No  counsel  appeared  for  the  defendant. 
▼. 

Creoshaw^s 

eieentora.  Saturday^  January  9th,  1813,  the  president  pronoun- 
{a\  1  iTotA.  ced  the  opinion  of  the  Court,  that  the  obligation,  on 
C9cke^  ^'  which  this  suit  was  brought,  riot  appearing  to  be  an  on- 
ginal  credit  of  the  intestate,  John  M*" Murray^  but  taken 
and  made  payable  to  the  testator  of  the  plaintiff,  and  on 
which  he  could  have  maintained  an  action,  in  the  debet 
and  detinet^  as  for  his  own  crtdit  that  right  of  actioBy 
therefore,  devolved  on  the  plaintiff,  as  his  executor^  wbo 
was,  therefore,  competent  to  maintain  this  suit.  The- 
judgments  of  both  the  Courts  below  were,  therefore^  re- 
versed, and  judgment  entered  for  the  plaintiff  upon  the 
bond* 


ATgncd  ^rov,  Foster  and  wife,  and  others  against  Cren8baw'9 

«Sd,     I  MO,  ^  ,  "^ 

•ndpeargu.  CXeCUtorS. 

ed       Sept, 

t  Landsde-  THE  appellees  filed  their  bill  in  die  late  high  Court 
•Qtany «Se^^  ^'  chancery,  against  the  executors  amd  devisees  of  JoJm 
wHi^^ecd^  ^Atf/t««,  deceased ;  (praying,  also,  that  the  representa- 
OQght  not  to  tivcs  of  yohn  Pendleton,  deceased.  **  if  it  should  appear 

be  charged  in  "^  r  f        ^  --rr 

equity  to  aa* 

tisT^'    a   bond 

debt  of  the  detitor,  until  the  personal  estate  is  eshaiisted»  ineMiDf  a  rcmaiBdcr  in  ilav«% 

expeount  upon  ftn  estate  for  the  life  of  the  testator's  widow. 

9.  A  judg  iient  at  faw  being  obuine<l  against  one  of  two  obligors,  in  a  joint  and  seveni 
bond,  awd  no  proaeedings  to  enforee  i\  appearing,  a  t  oart  of  equitj  ought  not  toehargethe 
laiiils  of  the  other  obligor,  in  possesion  of  his  devisees,  without  Kaving  made  the  obligor, 
against  whom  the  judgment  was  rendered,  or  his  representatives*  partiea  to  the  suit 

3.  When  binds,  held  by  several  deviies  in  the  same  will,  are  ebargad  in  equity  to  satisQf 
a  bond  debt  of  the  deriior,  the  decree  should  be  against  the  lands  of  all  the  devisees,  (or 
the  money  received,  or  eSaimed,  in  Ken  thereof, .  in  ratable  propbi-tions,  and  act  l^aiMt  tii» 
land  of  one  only,  with  liberty  to  that  one  to  ne  the  otbectfiBr  eoncribtttioii. 
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necessary^'*  should  be  made  defendants;)  setting  forth  Ootobbr» 
that,  on  the  25ih  day  of  November y  1782,  John  Shelton  and  v^^-v-i^ 
yohn  Pendleton^  bound  themselves  and  their  heirs,  to  ^^^^*'*^ 
Charku  Crenshaw^  in  the  p<*nal  sum  of  2,000/.  in  gold  or  *«<*  others 
ailver,  conditioned  for  the  delivery  of  ceruin  negro  slaves ;  Cr«nshaw't 
that  a  suit   being  instituted  thereon  in   the  district   of  ^  / 

Henrico^  against  the  said  Shelton  and  Pendleton^  jt^dg- 
raent  was  rendered  against  the  said  Pendleton^  at  the 
September  term^  in  the  year  1799,  for  659^*  Is*  Od*^  by 
way  of  damages  ;  that  the  said  suit  abafed  as  to  the  said 
Shelton^  who  departed  this  life  some  time  in  the  year 
1798^  having,  by  his  last  will^  devised  and  bequeathed  a 
considerable  real  and  personal  estate  to  Anne  Shelton^  his 
widow,  and  to  his  children  a..d  co-heirs,  Walter y  John^ 
Alexander^  Turner^  Harriet^  and    Edwiny  Shelton^  and 
appointed  the  said  Anne  Shelton  his  executrix,  and  Hend- 
ry Teller y  James  Parkery  and  Edward  JVinston^  execu- 
tors ;  ^^  that  all,  or  somey  of  the  said  executors,  but  es- 
pecially the  said  Anne  Shelton^  have  taken  possession  of 
the  personal  estate  of  the  said  John  Sheitony  deceasedy  and 
pretend  that  there  ia  not  a  sufficiency  thereof   for  the 
discharge  of  the  bond  aforesaid  ;  that  they  are  endea- 
vouring to  throw  the  burthen  of  the  said  bond  on  the 
estate  of  the  said  John  Pendletont  who  is,  also,  dead, 
and   whose  property  is   greatly  embarrassed  ;  that  the 
said  Anne  Shelton  has  wilfully  sold  the  property  of  her 
said  testator   at   an  under  value^  and  caused  it  to  be 
purchased  for  the  benefit  of  herself,  or  of  her  children  ; 
and  that  there  are  several  tracts  of  land  belonging  to  the 
devisees  aforesaid,  under  the  last  will  aforesaid,  which 
are  liable  to  the  bond  aforesaid  ;  it  being,  in  truth,  imma* 
terialy  as  to  the  satisfaction  thereof,  whether  the  personal 
estate  bey  or  be  noty  sufficient,^^    The  prayer  of  the  bill, 
therefore,  was,  that  the  executors  of  John  Shelton  be 
compelled  to  discharge  the  bond  out  of  the  assets  in 
their  hands,  or  account  for  the  same,  so  as  not  to  obstruct 
or  delay  the  direct  remedy  against  the  lands ;  that  a 
statement  be  rendered|  by  the  dcviaees,  of  the  various 
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OcTOBBft,  tracts  or  parcels  of  land  devised  to  them ;  and  that  the 

1811. 

v^rv-i^   said  lands  be  sold  for  the  satisfaction  of  the  bond  afore- 

^^^wTfe,'"^    said. 

and  othert        Arme  Shelton^  (who  afterwards  became  the  wife  of  die 
Crenshaw's    appellant,  Fostcf^  by  her  answer,  averred,  that  she  had 
•^  never  qualified  as  executrix  ;  that  no  part  of  the  person* 

al  estate  of  the  testator  ever  came  to  her  hands,  except 
a  small  quantity  of  household  furniture,  and  some  few 
plantation  utensils,  (among  which  was  a  wheat  fan,)  and 
a  stock  of  30  or  40  hogs,  all  of  which  (except  the  wheat 
fan,  which  she  sold  for  eight  dollars,  and  the  fumiturei 
which  remained  in  her  possession)  were  sold  siace  the 
death  of  the  testator,  under  executions  against  his  pro« 
perty.  She  further  stated,  that  a  number  of  negroes,  be- 
longing to  the  said  John  Shelton^  were  sold  during  his 
lifetime,  under  execution,  and  purchased,  on  the  20th  of 
September^  1797,  for  her  benefit,  and  paid  for  by  Ste^ 
phen  Southallf  with  money  which  he  held  as  her  trustee 
under  the  will  of  her  father,  Turner  SouthaU  y  that,  at 
the  same  time,  the  said  Stephen  purchased  for  her  six 
beds  and  furniture,  which  were  sold  to  satisfy  taxes  and 
fees  due  from  the  said  John  Shelton  /  that,  in  his  life- 
time, the  said  John  Shelton  conveyed  to  a  trustee,  for  her 
benefit,  during  her  life,  certain  negroes,  (some  of  whom 
.  -were  part  of  those  before  mentioned,  with  their  future 
increase,  in  consideration  of  her  relinquishing  her  right 
of  dower  in  certain  tracts,  of  land^  as  mentioned  in  the 
conveyance,  which  was  exhibited  ;  that,  on  the  3d  of 
November^  1798,  (after  his  death,)  a  negro  woman  was 
sold  to  satisfy  an  execution  in  favour  of  Nathaniel  Pope^ 
and  sundry  other  specified  articles  were  gold  to  satisfy 
an  execution  in  favour  of  Cochranfs  executors,  which 
executions  were  issued  and  levied  during, his  life  ;  that 
the  property  so  sold  was  purchased  by  James  and  John 
Parkersy  who  suffered  this  defendant  to  take  it,  upon  her 
advancing,  out  of  her  own  funds,  the  money  they  had 
given  for  it ;  that  the  only  real  property  which  this  de- 
fendant held  under  the  will  of  the  «ud  John  Shebou^ 
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was  a  tract  of  land  in  Han$ver  county,  devised  to  her  for  ^^"^g*^"* 
life,  <*onher  paying  her  son,  Walter  Sheiton.  fifteen  \.^^/^^h*^ 
pounds  annually,  to  the  amount  of  210/.  ;'*  which  sum  she  ^°*!jJiJ^*'^** 
h.  s  fully  paid,  except  about  40/.,  and  she  considered  it  andothert 
unjust  that  this  tract  of  land  should  be  sold,  and  herself  Crenshaw*t 
deprived  of  a  provision  made  tor  her  by  the  will  of  her  ^^^*^^ 
husband* 

Henry  Toller  and  Edward  Winston^  by  their  answers, 
denied  that  they  had  ever  qualified  as  executors,  or  ^n» 
termeddled  with  the  estate.  No  answer  was  filed  by 
James  Parker^  and  no  proceedings  against  him  appear 
in  the  record,  except  a  decree  nm,  which  does  not  appear 
to  have  been  served. 

The  separate  answer  of  Walter  SheUon  described  the 
lands  devised  to  him  by  the  will  of  John  SheUon^  as  con* 
sisting  of  the  reversion  in  the  plantation  devised  to  Mrs. 
Shelton  for  life,  and  one  hundred  acres  In  Goochland 
county,  both  of  which  he  had  sold  (the  reversion  to  Mrs. 
Shelton^  and  the  land  in  Goochland  to  Matthew  Anderson) 
before  the  institution  of  this  suit,  and  before  he  knew 
that  the  claim  of  the  complainants  existed. 

The  plaintiiTs  replied,  generally,  to  the  answer  filed^ 
and  sundry  depositions  were  taken,  which,  in  substance, 
confirmed  the  statements  in  the  answers.  In  jfune^  1801, 
the  cause  was  set  for  bearing,  *'  as  to  the  defendant s<^  Anne 
Shelton  and  Henry  Toller^  on  the  plaintiffs'^  motion.^* 

In  October^  1803|  Parte  Street^  on  motion  by  counsel, 
was  admitted  a  party  complainant  in  the  cai^se,  and  filed 
his  bill,  praying  that  satisfaction  might  be  decreed  to  him 
out  of  the  estate  of  John  Shelton^  in  the  hands  of  the  de- 
fendants, for  three  bonds,  conditioned  each  for  the  pay- 
ment of  twenty* five  pounds,  assigned  to  him  by  jfohn 
Trevilliany  the  24th  of  Mayj  1800;  but  without  stating 
whether  the  heirs  were  bound  in  those  bonds,  or  not ;  and 
no  copies  of  them  were  inserted  in  the  record. 

To  this  bill  an  answer  was  filed  by  Mrs.  Foster^  late 
Mr8«  Shelton^  stating  several  circumstances  which  in- 
duced her  to  believe  that  those  bonds  were  discharged 
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OcroBBB,  before  their  assignment*  On  this  subject  no  deposili 

v^^»v<^^  were  taken  on  either  side,  and  no  replication  to  this  ••• 

^^ite  *"**  ^^^^  appears  in  the  record. 

Mid  Others  Qn  the  3d  of  yuney  1805,  the  cause  (which  abated  al 


T. 


.M 


Creiwhiw't  to  JomeM  Parkety  by  his  death)  came  on  to  be  *^  partly^ 
^**^^^^^  heard  on  the  bills,  answers,  exhibits,  and  exaaiin«tioDa  of 
witnesses ;  and  Chancellor  Wythe  decreed^  **  tbat^  to- 
wards satisfaction  of  the  plaintiffs*  demand,  the  defendantt 
Anne  Shetton^  pay  eight  dollars,  admitted  by  her  to  have 
been  received  by  herself  for  a  wheat  fan  belonging  ta 
the  said  John  SheUon^s  goods  ;  that  so  much  of  the  land^ 

•called   ,  in  the  county  of  Hanover ^  as  may  be 

sufficient  to  satisfy  the  plaintiffs,  Crensh^nv  and  vnfe^  ont 
hundred  and  sixty  pounds^  ^  with  interest  thereon,  at  the 
rate  of  five  per  centum,  from  the  23th  day  of  February^ 
1783,  be  sold  at  public  auction,  subject  to  the  defendant, 
Anne  Shelton^M^  right  of  dower  in  the  premises,  aftff  the 
expiration  of  one  hundred  and  fifty  days  from  this  time^ 
and  advertising  the  day  and  place  of  the  sale,  for  three 
weeks,  in  some  Richmond  newspaper,  for  ready  money^ 
to  be  deposited  in  the  bank  of  Virgima  until  the  further 
0rder  of  the   Court ;  and    ■  were  appointed 

commissioners  for  that  purpose,  who,  or  any  two  ef 
whom,  might  act,  and  report  their  proceedings  to  the 
Court;  liberty  being  reserved  to  the  plaintiff^  Pdric 
Street^  to  resort  to  the  Court  for  a  just  dividend  of  die 
money  so  to  be  raised,  if  It  shall  be  found  oeceaatfryt 
and  to  the  defendant,  Anne  Shelton^  and  to  the  defisa^ 
ants,  devisees  of  the  said  John  Sheiton^  to  requirt-4f  iiv 


•  Note.  Two  affidaTita,  bearing  dat«  the  21  tt  oiMay^  1805,  are  i 
th<;  transcript  of  the  reeord,  from  which  it  appear*  that  Fotiwr  aai  «Sh 
elaiBfied  a  eoosidorahle  credit  againit  the  Mm  recovered  at  law  by  Cr^tukg^ 
Executors  /  hot  in  what  manner  it  became  redooetf  to  I60£.  doea  not  appf. 
The  bond  executed  by  SMien  and  Pendleton  was  joint  and  aeveral»  aad  aan* 
ditiooed  to  be  discharged  by  paymetit  by  Shelien.  It  was»  thereibfre,  nontta# 
edy  in  the  argument  that,  as  Shelton  was  Hxii  pHncipOly  and  iViMfl^lMi  «i^ 
the  security f  a  Court  of  equity  ought  to  give  relief  againft  the  estate  oT  lis, 
former,  withoHtthe  necctsity  of  making  the  repreientatirea  of  th^  1 
ties  to  the  suit. 
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defendant  Waiter  Shelton.  who  sold  the  land  in  Goochland^  Octobbk, 

the  proportion  which  he  ought  to  pay  of  the  plaintiffs'  s^^v^^/ 

demands  ;  and  also  the  plaintiffs,  if  they  shall  think  prp^^  ^^"Jj-J/"^ 

per^  to  institute  an  inquiry  into  the  liability  of  the  slaves,  *«<*  oUien 

in  the  answer  of  the  said  Artie  She  ton  mentioned,  or  any  Crenshaw*! 

of  them,  to  the  claims  of  the  plaintiffs.'*  ,_Jl— *. 

From  this  decree  the  defendants,  Foster  and  wife,  ap* 
pealed. 

Nicholas^  for  the  appellants* 

Peyton  Randolph  and  Wicihaniy  for  the  appellees. 

The  — —  day  of  January^  1813,  the  following  opinion 
of  this  Court  was  pronounced. 

^*  The  Court  not  deciding,  at  present,  upon  a  principle 
of  such  general  importance,  as  that  under  whicii  the  land 
in  the  proceedings  mentioned  was  decreed  to  be  sold^  to 
discharge  the  claim  of  the  appellees,  (a  principle  deser- 
ving great  consideration,  and  which,  in  event,  may  not  be' 
necessary  ta  be  decided  in  this  cause,)  is  of  opinion  that 
the  decree  in  question  is  erroneous,  in  the  following  par- 
ticulars: ]st«  In  proceeding  to  sell  or  charge  the  land 
now  in  question,  without  having  directed  an  account  to 
be  taken  of  all  the  goods,  chattels,  rights,  and  credits  of 
John  SheJton^  deceased,  including  tlie  remainder  in  the 
slaves  conveyed  in  trust,  for  the  use  of  his  wife  for  life^ 
by  the  deed  among  the  ej[h!bits  ^  all  of  which  should  be 
first  applied  to  pay  the  claim  in  controversy,  before  the 
lands  of  the  said  John  She' ton  should  be  charged  there- 
with; liberty  being  reserved  to  the  appellees,  or  to  any  of 
the  devisees,  other  than  the  female  appellant,  to  institute 
an  inquiry  into  her  title  to  the  slaves  claimed  in  and  by 
her  answer  in  the  proceedings  contained.'*  ^v2dly.  In  so 
decreeing,  without  having  proceeded  against  the  executor 
of  James  Parker^  if  he  left  any,  or  shown  that  the  said 
James  Parker  never  qualified  as  the  executor  of  John 
SheltOHi  deceased.  Sdly.  In  having  proceeded  so  to  de- 
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OcTOBBR,  crec,  without  having  made  the  representatives  of  John 
s^p-v-^  Pendleton  parties  to  the  suit,  and  regularly  proceeded 
^^'^  We^*^  against  them,  who,  or  the  said  John  Pendleton,  in  his 
and  oihew  lifetime,  may  have  already  paid  the  debt  b  question,  or 
Crenshnw'i   a  part  thereof;   and  whose  assistance  is,  consequently. 

exeeutotf.  _  „  "^ 

^—  necessary,    to   prevent   the    appellants^  possibly,    from 

being  compelled  to  pay  the  said  debt  a  second  time. 
4thly.  In  having  charged  the  appellants,  as  devisees 
_  aforesaid,  on  the  ground  only  of  a  judgment  obtained 
against  the  said  John  Pendleton;  whereas,  according  to 
the  decision   in  the  case  of  MasofCs  devisees  v.  Peter's 

M  1  Mimf.   administrators,{a)  a  judgment,  even  against  the  executors 
of  the  said  John  Shelton^  would  not  have  b^^en  sufficient 
for  that  purpose.    5thly«  In  having  charged  the  lands  of 
the  appellee,  Mrs.  Foster^  solely;  whereas,  according  to 
the  decision  last  mentioned,  the  lands  of  all  the  devisees, 
or  the  money  received  or  claimed  in  )ieu  thereof,  ought 
to  have  borne  their  ratable  proportion  of  the  debt  claim- 
ed ;  and  that  by  a  direct  decree  in  the  first  instance^  in* 
stead  of  turning  the  appellants  round  to  seek  a  contribu- 
tion by  another  suit;  and  in  not  holding  (if  any  decree 
at  all  were  to  be  made  affecting  the  devisees)  the  said 
WiUiam  Sheiton  ratably  liable,  as  aforesaid,  on  ai  count 
of  the  nu>ney  received  for  the  Goochland  lands,  znd  tor 
the  annuity  upon,  and  one  sixth  part  of  the  reversionary 
interest  in,  the  Hanover  land,  in  discharge  of  all  the  said 
lands,  and  the  interests  acquired  therein,  by  the  respec- 
tive purchasers  ;  (Mrs.  Fostef  included ;)  and  who,  as  'to 
the  same,  having  purchased  them  bona  fide,  and  before . 
the  institution  of  this  suit,  should  not  be  affected,  in  rela- 
tion to  the  same,  by  any  decree.     6thly*  In  proceedii^ 
BO  to  decree  before  the  infant  devisees  of  the  said  Joha 
Sheiton  were  before  the  Court,  to  defend  their  inteests^ 
or  had  answered  and  disclosed  to  the  Court,  whether  any^ 
and  what  proportion,  of  their  father's  estate  had  come  to 
their  hands.     7thly.   In   admitting  the  plaintiff^  Parke 
Street,  to  a  participation  in  the  money  to  be  raised  by 
virtue  of  the  decree  aforesaid^  before  he  had  shown  that 

Digitized  by  VjOOQIC 


In  the.  36th  Year  of  the  Cjommonmedtlh- 


521 


October^ 

1811. 


Company, 


the  bonds  or  notes,  in  his  bill .  mentioned,  were  such  as 
hound  the  iands  of  John  Shelton  ;  and  in  proceeding  to 
decree  in  his  favour  without  giving  the  appellants,  or  Wright 
,the  other  devisees  of  y^Art  ^yA^/^aw,  an  opportunity  to  show*  Hencock  and 
by  the  proper  proceedings,  that  the  said  bonds  or  notes 
were  paid  off  to,  or  otherwise  discharged  in  equity  as  to, 
,  John  ^revii/iatij  from  whom  the  said  Street  derived 
chcm  ,  on  the  grounds^  stated  in* the  answer  of  the  female 
appellant.'^ 

**  The  decree  is,  therefore,  reversed,  so  far  as  it  is  ia 
conflict  with  the  foregoing  principle,  and  affirmed  as  to  the 
residue ;  and  the  cause  is  remanded  to  the  Court  of  chan- 
cery to  be  finally  proceeded  in/' 


Wright  (igainst  Hencock  &  Company,  and    At^^  Dec 
others. 


UPON  a  petition  of  appeal,  artd  writs  of  supersedeas       1-    Whit 

,    ,  ^         .  ,  .  ,       cireumtUiMet 

issued  thereupon,  to  stay  proceedmgs,  in  part>  on  a  de-  of    eotUuioa 

cree  of  the  superior  Court  of  chancery  for  the  Richmond  ^^  *beii!ttn 

district,  pronounced  in  six  suits,  which  were  all  heard  to-  •  ^*^  ""^ 

gether.  dkora,  to  m- 

I1ie  first  was  an  attachm^at  in  chancery ,  in  the  Hust^  fraud  the  rut^ 

are   tufficitont 
to       prevent 

ouoh  iTeuitor  fVom  being  entitled  to  any  prior  Uen  by  tirtue  of  a  deed  of  trust  eveeuted  for 

hia  benefit  bj  tbe  debtor. 

2.  Tbe  badge*  o/fttnttiy  tn  this  eaae,  were,  that  the  deed  wat  exeeoted  on  tbe  eve  of 
tlic  debtor's  departure  from  the  state,  and  shoi-Uy  after  the  receipi  of  iotellige  .oe  materW 
ally  affeeting  hiseredit;  tliat  the  value  of  ihe  property  coii-vered  by  it,  wat  ino<*e  than 
«loubIc  the  amount  of  the  debt  intend,  d  to  be  seeutcd  ;  that  a  bill  of  ladit«g,  for  part  of  the 
propei  ly,  wa»  antedated  by  the  grantee,'  for  the  porpor^e  of  overreaohing  another  ereditor* 
Ttrbo  hiid  previously  obtained  a  bill  of  kding  for  the  same  ;  that  tite  grantee,  "D  l^pKin^ 
for  nn  injunction,  to  prevent  a  sale  at  the  instunoe  of  a  third  crwiitor,  refWd  to  accede  t0 
just  nnfi  reasonable  terms  offervd  bim  by  tlie  Court ;  and,  fio4ity«  Uiat  he  permitted  tbe 
gmniortotake,  use,  and  sell  the  property,  contrary  to  the  teuor  of  the  deed»  or  coniiifei 
at  his  doing  fOi 

S.  A  copy  of  a  bill  of  exchange  and  notarial  pretest,  ^ith  an  afEda-rit  d  }htpa^  ^af 
ihe  oHriucU  ia  lost  pr  mislaid,  is  not  legxl  crideuce  to  charge  the  drawer. 

Vol  m.  sv- 
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OcTOBEB,   inj^s  Court  of  Petersburg^  in  behalf  of  yohn  Wright, 
v^^v'.^   against  Joseph  H.  Pope^  an  absent  debtor,  and  Andrew 
Wr^ht     Benard^    Mchaet    W.    Henpock,    and    Robert  Stewart^ 
Heneock  and  charged  With  having  effects  in  their  bands  belongiDg  to 
>■     the  said  Pope.     The  second  was  an  attachment  in  chan- 
cery, in  the  county  Court  of  Dinwtddie^  in  behalf  of 
William  Fenxvicky  against  the  same  Joseph  II.  Pope^  AS*  , 
Chael  W.   Hencock  &f   Chmpany^  and  Andrew  Benard, 
The  third  was  a  bill  of  injunction,  exhibited  by  Alichael 
W*    Bencock   &f   Company^  in   the   superior  Court    of 
•    chancery,  to  stay  proceedings  on  certain  orders   which 
bad  been   entered    by   the   respective    Courts    in     the 
two  suits  aforesaid  ;  both  of  which  were  afterwards  re- 
moved into  the  same  superior  Court,  by  certiorari^  ai  the 
instance  oi  William  Fenwick.    The  fourth  was  a  cross 
bill,  iUed  in  the  superior  Court  of  chancery,  by  John 
Wright  against  William  Fenwick^  Michael  W»  Mencoci^ 
and  Joseph  H.  Pope,  for  the  purpose  {inter  c^id)  of  re- 
straining the  said  Pope  (who  bad  returned  to  the  com- 
monwealth) from  continuing  to  collect  bis  debts  on  his 
books,  and  that  he  might  be  decreed  to  deliver  them  up. 
The  sixth  and  seventh  were  bills  of  iiij unction,  filed  hi 
the  superior  Court  of  chancery,  by  Michael  W.  Hencock 
against  John  Leslie^  and  by  John  Leslie  against  Michael 
W.  Hencock  &f  Company^  for  the  purpose  of  enjoining 
judgments,  at  law,  obtained  by  each  against  the  other* 

The  material  circumstances,  disclosed  by  the  records 
of  the  proceedings  in  these  six  suits,  may  briefly  be  sta- 
ted as  follows : 

On  the  2d  day  of  August^  1804,  a  deed  of  trust  waS' 
executed  by  Joseph  H*  Pope^  a  merchant  of  the  town  of 
Petersburg^  (who  had  recently  heard  of  the  failure  of 
Lemuel  Pope^  his  partner  in  Boston^  and  was  about  to 
depart  for  that  place,)  conveying  to  Jo/in  Page  *  hb 
books  iEind  papers  appertaining  and  relating  to  bis  store 
in  Petersburg f  with  all  the  debts  due  thereon*  also  tbe 
stock  of  goods  on  hand,  wth  every  species  of  property^ 
or  debts,  due  to  him,  in  the  state  of  yirgimOf^  intmst; 
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that  the  said  good^  should,  until  the  Ist  of  October  en-    October, 
suing,  be  sold  at  retail  under  the  directibn  of  the  said    va*#-v-^^ 
yohn  Pagt^  and  such  goods  as  were  then  unsold,  should      Wright 
be  exposed  to  public  sale,  and  the  proceeds  of  the  inter-  Hcncoek  and 
mediate,  as  well  as  public  sales*  should  then  be  applied  by       . 
the  said  Page  to  the  discharge  of  several  bills  of  exchange 
{amount  not  mentioned)  which  had  been  drawn  on  Lemuel 
Pope^  in  favour  of  Miciiael  W.  Hencoek  £5?  Company^  and 
had  been,  and  would  be,  returned  protested  j  empower- 
ing the  said  trustee  to  collect  all  the  moneys  and  debts  due 
to  the  8  lid  yoaeph  H.  Pope^  on  his  books,  or  otherwide, 
and  to  apply  the  proceeds,  also,  towards  the  discharge  of 
the  said  protested  bills  of  exchange, 

A  short  time  before  the  execution  of  ihi^  deed,  Jo*, 
seph  H.  Pope  had  bought  of  John  Leslie  83  kegs  of 
manufactured  tobacco,  and  of  William  Fenwick  Z^S  bar- 
rels of  flqur,  on  credit,  and  shipped  those  article  on 
bdard  the  schooner  Evelinajfor  Boston.  On  the  morning 
of  the  30th  of  Jw/^,  the  tobacco  having  then  beeti  ship* 
ped,  Leslie  was  informed  that  Pope  was  in  very  doubtful 
cit-cumstances  ;  that  his  brojther,  at  Boston^  had  failed; 
that  Michael  W.  Hencoek  held  protested  bills  of  his  to  a 
considerable  amount ;  and  that,  if  he  had  not  then 
/Stopped  payment,  it  was  highly  probable  he  would  stop 
in  a  few  dtiys.  On  receiving  this  intelligence,  Leslie  de- 
termined to  save  himself  from  losing  the  price  of  the^ 
tobacco,  (for  which  no  payment  had  been  made,  or  note 
given,)  by  taking  the  bill  of  lading  for  it  in  his  own 
■ame.  Accordingly,  he  obtained  a  bill  of  lading  from 
the  captain  of  the  vessel,  (which  then  had  the  tobacco  on 
board,)  bearing  date  the  30th  of  July,  1804.  Having 
BO  correspondent  ^t  Bostony  and  being  in  habits  of  inti* 
xftacy  with  Michael  IV.  Hencoek,  who  had  dealings  at  that 
place,  he  applied  to  him  on  the  next  day  to  recommend 
him  to  some  person  there  to  whom  he  could  safely  con- 
sign the  said  83  kegs  of  tobacco,  and,  at  the  same  timcj 
related  to  him  all  the  citcumstances  of  the  ca$e.  Benr* 
fock  (as  Leslie  awore,  in  answer  to  his  bill  of  injunctfeiO 
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OcTo»B|t)  recommended   to    him    Messrs.    Davidson    &?    Tucleri 
s^^^sT'i^^  merchants  at  Boston^  as  fit  persons,  to   whom  he  might 
Wright      safely  consign   the  tobacco,  which  he  accordingly  did, 
Heneock  and  Nevertheless,  afterwards,  HeiKOci  obtained  of  the  cap- 
-1    tain    of  the    vessel,    with  the    assent    of  Pope^  bilk  of 
lading  for  the  tobacro  as  well  as  the  flour,  and  procured 
that  for  the  tobacco   to  be  ante  dated^  as  of  July  28th, 
1804.     The  cargo  was.  therefore,  delivered  at  Boston  to 
JDavidson  &?   Tucker  consignees  of  Michael  W,  Heneock 
^Company;  and  Ztf*/i/«  bill  of^lading  being  presented, 
DO  tobacco  could  be  had.     He  afterwards  brought  an  ac« 
tion  of  trover y  in  the  Hustings  CoUrt  of  Richmond,  agarast 
Michael  W.  Heneock^  for  the  -value  of  the  tobacco,  and 
obtained  a  verdict  and  judgment  for  1,510  dollars  64 
cents  damages,  beside  his   costs  ;  and  Leslie  being  in* 
debted  to  Heneock  £s?  Co*    in  the  suni  of  1.033  dollars 
19  cents,  for  a  quantity  of  rum  purchased  at  auction^ 
they   sued  him  in  the  same  Court,  and  obtained  judg* 
ment  against  him  at  the  same  term  in  which  the  judg- 
ment in  his  favour,  against  Hencockj  was  rendered  - 

About  the  4th  or  5th  of  August.  Pope  set  opt  for  Bos* 
ion,  publicly,  having  previously  informed  his  acquaint- 
ances generally,  and  particularly  John  IVrigkt^  one  of 
his  creditors,  of  his  intention  to  go  to  that  place  on  im- 
portant business.  Before  his  de.>arture,  Wright^  being 
his  creditor  for  the  sum  of  5o7L  ITs*  3d*,  by  bond,  paya- 
ble the  19th  of  September^  was  very  urgent  to  get  pay- 
ment, or  security  for  the  debt,  and  df d  obtain  an  assign- 
ment of  a  note  for  250  dollars,  in  part  payment.  The 
6th  of  August^  Wri^ht^s  subpoena  of  attach  mem,  in  chan- 
cery," was  issued,  and.  on  the  same  day,  he  presented  his 
bill  to  the  Hustings  Court  of  Pttersbiirg,  then  sittiDg*  ia 
ivhich  he  charged  Heneock  with  being  a  debtor  to  P^pe 
for  flour  sold;  not  appearing  to  he  apprized  of  the  ex* 
istence  of  the  deed  of  tru&c.  The  Court,  on  motion, 
made  an  order  that  the  sergeant  of  the  town,  with  three 
merchants,  who  were  named,  do  inventorr  and  appraise 
ao  many  of  the  goods  of  the  defendant ,  Pope^  as  would 
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fiutisfy  the   plaintiff's  claim   and  costs,  and  deliver  the    October' 
same  to  the  plaintiff  for  safe  custody,  on  his  executing   v^r\^-%^ 
bond  and  approved  security  to  the  said  defendant^  in  the      Wright 
penalty  of  1,115  .*  14*.  6rf,  with  condition  to  return  the  Hencock  uni 
same,  to  such  persons,  and  in  such  manner,  as  the  Court  ^. 

should  direct,  at  a  future  day. 

An  entry  was  made  on  the  record,  th^t  the  defendant^ 
Stncock^  by  his  counsels  opposed  the  motion,  *•  'because 
the  subpoena,  in  the  cause,  was  returnable  to  September 
iCourt,  and  the  defendant  had  not  the  legal  term  to  ap- 
pei)r  and  answer,*'  which  objection  was  overruled    *'  be»- 
cause  the  goods  of  the  defendant,  Pope^  were  in  his  store, 
liable  to  be  removed  by  him,  or  his  agents  out  of  the  ju- 
risdiction of  the  Court,  and  of  the  commonweidth,  before 
September  Court.**     The  next  day,  Hencock^  through  his 
attorney,  offered  a  bill  of  injunction  to  stay,  or  reverse, 
the  order ;  alleging,  in    that  bill,    '^  that  the  goods  iii 
question  were  not  the  property  of  Joseph  H.  Pope^  but 
regularly  and  legally   conveyed  to  himself,  for  certain 
valuable  considerations,  among  which  were  sundry  bill$ 
of  exchange,  drawn  on  Lemuel  Pope^  of  Boston,  which  he 
had  just  grounds  to  believe  would  be  returned  to  him 
protested,  having  been  well  informed  that  the  said  Lemuel 
Pope   had   failed,   or   stopped    payment.*'     The   Court 
agreed  that  his  bill  of  injunction  should  be  filed,  and  that 
they  would  direct  the  attached  effects  to  be  deposited  ii^ 
his  hands,  upon  his  entering  into  bond  to  account  for  the 
nett  proceeds,  after  paying  himself  all  debts  and  damages 
to  which  he  might  ultimately  appear  to  be  entitled  against 
the  said  Joseph  H.  Pope^  and  render  an  account  thereof 
to  the  said  Court.     To  this  proposal  he  refused  ta  accede^ 
and  withdrew  his  bill  of  if  junction.     Aiter  this,  the  bill 
of  injunction  above  mentioned,  in  behalf  of  Michael  fV^ 
Hencock  £s?  Co-  and  John  Paget  w^s  exhibited  to  the  su- 
perior Court  of  chancery ;  in  which  bill  (among  other 
allegations)  it  was  said,  that  two  of  the  bills  of  exchange 
were  already  protested,  and  the  remaining  two  would  un«* 
questionably  be  returnedprotested ;  that  they  amounted 
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OcToBBs,    to  more  than  three  thousand  dollars,  excloslve  (^  inte- 
i  1811. 
x^r>^-^^  rest,  damages,   and  charges  of  protest*;  that>*  immcd^ 

Wright      Qtely  on  the  delivery  of  the  deed  of  trust  to  the  p  aint{ff\ 
Heneock  »nd  John  Page^  all  the  goods^  booksy^c*  thereby  transferred 
.,,...*.„.,..^    and  assigned  to  him^  were  delivered  to  him^  and  put  tnio 
his  possession^  together  .with'  the  house  which  contained 
them,  being  the  store  occupied  by  the  said  Joseph  H, ' 
\Pope*^     In  Wrighfs  answer  to  this  biU,  it  was  stated, 
and  confirmed  by  testimony,  that  Pope  himself,  and  his 
store-keeper,  remained  in  the  said  store  until  his  depar« 
ture  above  stated,  and  continued  to  sell  the  goods,  and 
otherwise  to  act,  as  if  no  such  deed  had  been  executed. 
The  injunction  prayed  for  was  awarded  by  the  chancd* 
lor,  upon  ^e  plaintifls  giving  security  in  the  penalty  of 
two  hundred  dollars.     To  this  bill,  answers  were  fit^d 
by  Joseph  B.  Pot  e  (who  returned  from  Boston  early  m 
September)  and  John  Wright.    The  4th  of  October  fd* 
lowing,  on  the  motion  of  IVillkim  Fenwick,  who  claimed 
the  money  due  him  for  the  flour,  which  never  had  bees 
paid,  and  presented  a  bill  for  the  purpose,  the  chancellor  * 
awarded  writs  of  certiorari^  to  remove  into  the  superior 
Court  of  chancery  Fenwici^s  own  attachm^it,  pending  m 
the  county    Court  of  Dinwiddie,  and  that  in  behalf  of 
Wright^  in  the  Hustings  Court  of  Petersburg,  and  order- 
ed that  the  sergeant  of  the  town  do  make  sale  of  die 
goods  mentioned   in  the  order  of  the  last* mentioned 
Courts  and,  after  deducting  the  expenses  attending  such 
sale,  pay  one  moiety  of  the  purchase  money  to  the  de« 
fendant,  John  Wright,  and  the  other  moiety  to  tht;  de- 
fendant, .JFi/Zitfrn  Fenwicii  upon  their  scvcralfy^  giving 
bond,  with  sufficient  security,  to  be  approved  by  the  said 
Hustings  Court,  conditioned  to  have  the  money,  which 
they  might  receive  in  virtue  of  this  order,  forthcoming, 
and  subject  to  the  future  decree  of  the  said  superior 
Court  of  chancery. 

On  the  8th  of  November,  ISOI*^  the  cross  bill  above 
mentioned  was  filed  by  John  Wright,  in  which  he  de- 
clared himself  satisfied  with  the  principle  of-the  ord^ 
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nude  by  the  chancellor.  It  was  equality  among  equally  Qctobbr^ 
meritorious  creditors.  But  of  the  applicaiion  of  that  w^^^sr^J 
principle,  in  the  present  instance,  he  thought  he  had  just  Wright 
cause  to  complain;  because,  in  Hencock^t  bill  of  injunc-  HeneockaoA 
tion,  it  was  explicitly  stated  to  have  been  agreed  between  o«pp«py- 
Pope  and  himself,  that  the  proceeds  of  t^e  Jlour  and 
tobacco y  after  satisfying  Hencock^  should  be  applied  to 
the  discharge  of  Fenwici^s  debt*  Both  those  articles,  it 
was  almost  absolutely  certain,  must  havf  been  sold 
before  this  time,  and  their  prices  known,  ^f  the  sale  of 
the  ^our  etceeded  Hencoci^s  demand,  he  either  had 
applied^  or  would  apply,  the  surjdus  of  that  sale  to  the 
satisfaction  of  Fenwkk^a  debt.  The  above  observation 
applied  to  the  tobacco^  if  Haicock  received  an  honest  as* 
aignmeot  of  it ;  Lestie^s  claim  thereto  notwithstanding* 
Oaght,  then,  Fenwiek  to  stand  upon  equal  grounds  with 
Wrighty  as  ,to  the  goods  delivered  to  the  latter  by  order 
Qi  Petersburg  Court,  until  he  should,  together  with  Hevk^ 
cock  and  Pope-,  show  whether  he  had  received,  or  was 
.  about  to  receive,  any  thing*  and  how  much^  on  account 
«f  the  flour  and  tobacco  ?  In  the  second  place,  a  great 
many  other  goods,  remaining  after  those  allotted  to 
Wright  had  been  laid  oflF  to  him,  were  subject  to  Hen-' 
cock's  deed  of  trust  and  Femvkk^s  atta6hment.  Was  it 
just  that  Wright  should  give  up  half  of  what  had  been 
appropriated  for  his  indemnification,  unless  Fcmvtck 
should  be  ordered  to  give  up  half  of  what  might  come  ta 
him  ?  The  object  of  this  cross  bill,  however,  was  not  to 
atop  the  sale  of  the  goods,  but  that  the  sergeant  should 
be  enjoined  from  paying  any  part  of  the  money  arising 
therefrom,  either  to  the  complainant,  or  Fenrvici^  until  a 
fuU  iiccount  be  rendered  of  the  debt  due  to  Hencdck;^^ 
how  it  had  been  discharged,  if  not  still. due;  what  were 
the  prices  of  the  flour  and  tobacco ;  how  they  had  been« 
or  would  be,  applied ;  what  was  the  surplus  of  goods  re« 
niaining,  after  those  ordered  for  Wrighi*s  indcmnificatioa 
were  delivered  to  him  ;  how  many  of  Pope^s  f^oodn  Henn 
cock  bad  sold  before  such  delivery;  how  many  after; 
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OcToftAity  and  what  was,  and  is,  the  amount  of  d^bts  dtie  to  Pope  J 

1811.  • 

v^^-^,..^  and  what  part  or  proportion  of  tbem  JBcncoei  had  re* 

Wright     ceived. 
HencockRiid      It   was   further  stated   in    the   cross  bill,  that  since 
■  ■  Pope*s  return  from  Boston^  fJencock^  to  whom  his  debt^ 

Were  assigned,  as  well  as  his  goods,  had  delivered  him  up 
his  books,  and  that  Pope  had.  already  collected  large 
sums^  and  was  now  collecting  more,  the  several  orders  of 
Court  to  the  contrary  notwitiistanding^ 

All  the  suits  being  set  for  hearing,  an  order  of  account 
Was  made  by  the  superior  Court  of  chancfer/,  September 
30th,  1^06.  The  commissioner  made  a  report,  February 
27th,  1807,  from  which  it  appeared,  that  the  bills  drawn 
by  Joseph  H.  Pope  on  Lemuel  Pope ^oi  Boston  in  favour 
of  Michael  W.  Hencock  feP  C^,  and  returned  protested  for 
nonpayment,  **  were  stated  to  be^"*  one  bill  due  Jultf  S^^h, 
1801,  for  8^3  dollars  and  11  cents;  another  for  674  dol* 
Jars  and  52  cents  ;  *  a  third,  due  th»  9th  of  August^  J  804; 
for  849  dollars  and  11  cents;  and  a  fourth,  due  the  4tli 
of  Oc/o^er,  1804,  for  650  dollars  ;  amounting  in  all,  in- 
cluding charges  of  protest,  to  3,032  dollars  and  &  ceDt8# 
The  documents,  from  which  this  statement  was  madev 

^  •  were  the  protest  for  the  first  bill  of  849  dollars  and  11 
cents,  **  but  not  accompanied  by  the  oi  iffinal  bill^  tetters 
from,  Davidson  &?  Tli/ci^r,  of  £a^^0;i,  stating  the  amount 
and  time  of  payment  for  the  second  aiid  third  bills  and 
that  they  were  protested,  and  Ve  original  bill  for  the  latl 
650  dollars,  which  appeared,  from  endorsatton^^  to  have 
been  in  the  handsr  of  a  notary ;  but  the  protest  was  not 
exhibited.  ^^  These  documents  were  nor  satisfactory  to 
the  commissioner.  In  claims  of  this  nature,  te  ts  gene^ 
rally  considered  necessary  that  iht  protests,  accompanied 
by  the  original  bills,  should  be  produced,  or  jsatist^iciory 
evidence  to  show  why  they  are  not.     Such  evidence  ^Uie 

r 
*  Note.     Aeeording  to  ihc  copies  of  llie  bilh  of  iiiEchinvge  anJ  proteiti,  ^ 
pcaring  in  the  record,  this  bill,  for  074  do/lats  und  i2  rejitJt^  T*na  uQi  dnn*fk 
Vy  Joseph  J^»Pope,  but  by  Michael  fT.  Htric^ck  (f  Company 
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commissioner  said)  it  will  be  incumbent  on  Michael  W.   OcxosBig 

Hencock  to  produce,  before  he  is  entitled  to  the  credit.*'  ^^^n^^^ 

The  proceeds  of  the  flour  and  tobacco  were  stated  as      Wright 

follows  :  Ueneook  and 

Nett  proceeds  of  300  barrels  and  50  half  barrels  of  flour^ 
in  Boston.  1st  SeftenUfer^  1804,  jB2,3l5  41 

83  kegs  manufactured  tobacco,  do.  12th 
September,  ,  1^50  92 


Company. 


3,566  33 
Deduct  for  insurance,  paid  in  Norfolk^  104  00 


23,462  33 


It  was  stated  by  the  said  Hencock,  that  the  proceeds  of 
the  Jlour  only  had  been  applied  in  discharge  of  the  pro- 
tested bills  of  exchange ;  that,  in  consequence  of  the  suit 
brought  against  him  by  yohn  Leslie  for  the  tobacco,  the 
proceeds  thereof  were  not  passed  to  his  credit  in  Boston 
yntil  some  time  in  the  summer  of  1806;  and  that  the 
amount  was  now  held  by  him,  as  a  separate  fund>  to  be 
applied  to  the  judgment  obtained  by  Leslie,  or  to  the 
eredit  of  Joseph  H.  Pope^  with  Hencock  &f  Co^^  as  the 
Court  might  direct. 

The  commissioner  farther  stated,  (from  sundry  depo* 
sitions  annexed  to  his  report,)  that  there  were  goods  left 
in  the  store  of  Joseph  H.  Pope,  and  debts  due  to  him* 
which  )uid  not  been  accounted  for;  and  although  Michael 
W.  Hencock  held  a  deed  of  trust  for  every  description  of 
propel  ty  the  said  Pope  was  possessed  of,  and  made  use 
of  that  deed  as  an  instrument  to  prevent  other  creditors 
from  recovering  their  claim,  yet  no  measures  were  adopt* 
ed  by  himself,  or  the  trustee,  to  get  possession  of,  or 
secure,  any  of  the  property  remaining,  or  the  debts  due  to 
the  said  Pope,  who  was  left  at  liberty  to  dispose  of  the 
property  and  debts  without  control;  except  that  Hencock 
received,  through  Donald  M'Kenzie  &f  Co.,  of  which 
house  he  was  a  partner,  the  sum  of  612  dollars  and  26 
VoKUI.  sx 
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OcTOBBR.  cents,  on  the  8th  of  August^  1804,  by  virtue  of  an  order 
\J^!^^    on  yohn  and  Theodore  Bart;  out  of  which  a  debt  of 
Wright      340  dollars   and  29  cents,  from  Joseph  H.  Pope  to  D. 
Heneockand  M^Ketizie  &?  Co.,  had  been  paid,  of  which  debt  (as  Hen* 
ompftny.     ^^^^  alleged)  he  assumed  the  payment  before  the  deed  of 
trust  was  taken.     Henc  cA  also  alleged,  before  the  com- 
missioner, that  the  books  of  Joseph  H.  Pope  were  never 
in  his  possession ;   that  he  once  demanded  them,  when 
Pope  refused  to  give  them  up;   and,  therefore,  he  knew 
not  what  other  debts   were  due  to  the  said  Pope;  and 
whether  any  had  been  collected ;  or  by  whom. 

According  to  the  commissioner  s  report,  (if  Hencock 
should  produce  proper  evidence  in  support  of  his  state- 
ment of  the  protested  bills,)  the  balance  due  from  Joseph 
H.  Pope  to  M.  W.  Hencock  &f  6'^.,  (throwing  the  tobacco 
out  of  the  account,)  appeared  to  be  559  dollars  73  cents, 
with  interest  from  the  8th  of  October^  1804;  the  balance 
due  to  John  Wright  was  542/.  \7s.  3rf.,  with  interest 
from  the  19th  of  March^  1804,  the  bond  having  been  con- 
ditioned to  bear  interest  from  the  date  in  the  event  of  the 
principal  not  being  punctually  paid ;  and  that  to  William 
Fenwick  was  612/.  10^,,  payable  October  31st,  1804.  The 
goods  taken  under  John  Wright^s  attachment  were  sold . 
'  for  442/.  Ss.  9^.,  which  sum  remained  in  the  hands  of 
Robert  Lanier^  sergeant  of  the  town  of  Petersburg. 

On  the  26th  of  February,  1808,  the  present  chancellor 
(Taylor)  pronounced  his  opinion  and  decree  as  follows: 
/^  The  Court  is  of  opinion,  that  the  said  Michael  W.  Hen* 
cock  having  stated,  on  oath,  that  the  original  bills,  as  pro- 
tested, are  by  him  either  lost  or  mislaid,  or  that  they  have 
been  either  lost  or  mislaid  in  the  Court  of  chancery, 
where  he  thinks  he  filed  them ;  and  Jihn  Wright ^  by  his 
answer,  in  one  of  the  suits,  having  uclmittcd  that  two  of 
them  were  returned  protested,  and  that  the  other  tw© 
might  be  so  returned,  the  said  Michael  W*  Hencock  tf 
Co.  should  be  entitled  to  a  credit  for  the  same  with  tht 
said  Joseph  H.  Pope;  that  the  deed  of  trust,  in  the  pixi- 
ceedings  mentioned,  bearing  date  the  2d  day  of  Augmt^ 
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1804,  and  recorded  within  the  time  prescribed  by  law,  Octobbb, 
gave  to  the  said  Michael  W.  Hencock  &?  Co*  2iUen^  in  pre-   v,.^^-v-%^ 
ference  to  the  other  creditors  of  the  said  Joseph  H.  Pope^      Wnght 
uppn  the  property  thereby  conveyed,  which  cannot  be  ticncocktna 
discharged  but  upon  the  payment  of  the  bills,  with  inte-    -  ■■-■    "" 
rest  and  charges  of  protest ;  that  it  does  not  appear  to- 
this  Court,  that,  at  thetime  the  other  creditors  sued  forth 
their  attachments,  Michael  W.  Hencock  &f  Co.  were  in 
possession  of  the  books,  goods,  and  eflPects  conveyed  to 
them  by  the  deed  aforesaid,  or  had  been  at  any  time  pre-  . 
vious  thereto,  or  that  Michael  W.  Hencock^  at  any  time, 
unfairly  aided  the  said  Joseph  H.  Pope  to  go  away  with 
his  books,  and  remaining  property,  to  the  prejudice  of 
other  creditors ;  and,  therefore,  Michael  IV.  Heiicock  £?*_ 
Co*  should  not  be  made  answerable  for  any  injury  the 
creditors  may  have  sustained  on  that  account;  that  John 
Leslie  having  recovered  the  value  of  83  kegs  of  manu- 
factured tobacco,  in  an  action  at  law  against  the  said  Mi^ 
chael  W.  Hencock  &P  Co^  the  same  should  stand  opposed 
to  their  recovery  against  the  said  John  Leslie^  and  be  ad- 
justed between  them,  and  not  allowed  to  the  said  Joseph 
H.  Pope  as  a  credit  with  the  said  Michael  W.  Hencock  £s? 
C^.,  who  will  then  be  the  creditors  of  the  said  Joseph  H* 
Pope  559  dollars  and  73  cents,  on  the  4th  day  of  October^ 
1804,  which  John  Wright  must  pay,  with  interest  from 
that  time,  being  part  of  the  proceeds  of  sale  of  goods  of 
the  said  Joseph  H.  Pope^  under  the  order  of  this  Court, 
made  the  4th  day  of  October^  1804;  and  one  moiety  of 
the  balance  of  the  proceeds  in  hb  ha^ds  he  must  also 
pay,  with  interest  from  the  time  he  enjoined  IViUiam 
Fenwiek^  to  him.     The  Court  doth,  therefore,  adjudge, 
order,  and  decree,  that  the  said  Joseph  H.  Pope  pay  to 
the  said  John  Wright  54^1.  17s.  3d.,  with  interest  there- 
upon, at  the  rate  of  6  per  centum  per  annum,  from  the  19th 
day  of  March^  1804,  until  payment,  and  the  costs  by  him 
expended  in  prosecuting  his  suit  against  the  said  Joseph 
H.  Pope^  Andrew  Benardy  and  others ;  that  he  pay  ta 
William  Fenwick  61Zi.  lOs.^  with  interesti  to  be  com*^ 
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OcTOBBB,  puted  after  the  like  rate,  from  the  3l8t  day  of  October^  m 

v^r-V-^^  the  same  year,  until  payment,  and  the  costs  by  hiro.  the  said 
Wright      Fenxvkky  expended  in  the  prosecution  of  hi^  suit ;  that  the 

Hencilsk  Rnd  said  John  Wright  pay  to  the  said  Michael  W.  Hencock  cs? 

^"P*"^'  C<7 ,  the  aforesaid  559  dollars  and  73  cents,  with  interest 
thereupon,  after  the  like  rate,  from  the  4th  day  of  Ckrober^ 
in  the  same  year,  until  payment,  and  the  costs  b »  them  ex- 
pended in  prosecuting  their  suit  against  the  said  John 
Wright  and  others ;  that  the  bill  of  the  said  John  Wright^ 
against  Wvliam  Fenwick^  Michael  W.  Hencock^  and  Joseph 
H.  Pope^  be  dismissed,  and  that  he  pay  to  the  said  Wil* 
Ham  Fenwick  the  costs  by  him  expended  in  defending 
that  suit  J  that  the  said  John  Wright^  towards  satisfac* 
tion  of  the  money  hereby  decreed  to  be  paid  by  Joseph 
H.  Pope  to  William  Fenwick^  after  satisfying  Michael 
W.  Hencock  £sf  Co.'s  recovery  aforesaid,  pay  the  saH  IVit* 
Ram  Fenwick  one  moiety  of  what  shall  remain  in  his 
hands  of  the  proceeds  of  the  said  sale,  with  interest  there- 
on from  the  9th  day  of  November^  1804,  and  the  balance 
of  the  said  moiety  retain  towards  satisfaction  of  his  re- 
covery against  the  said  Joseph  H.  Pope  :  that  the  injund* 
tion  awarded  John  Leslie^  to  atay  execution  of  a  judg- 
ment recovered  against  him  by  Michael  fF.  Hencock  E^ 
Co.,  and  Thomas  Taylor  &f  Co^^  in  the  Hustings  Court 
of  the  city  of  Richmond^  be  perpetual ;  that  the  injunc- 
tion awarded  the  said  Michael  W.  Hencock  to  stay  execu- 
tion of  a  judgment  recovered  against  him  by  the  said 
John  Leslie^  in  the  same  Court,  be  perpetual  as  to  1,':.9S 
dollars  and  91  cents,  part  of  the  money  recovered  by  the 
said  judgment;  that  the  bill  in  thc^t  suit,  so  far  as  it  seel^s 
fiarther  relief  against  the  said  judgment,  be  dismissedt 
imd  that  the  said  Michael  W,  Hencock  ^  Co.  pay  to  the 
said  John  Leslie  the  costs  by  him  expendt^d,  both  in  pro* 
secuting  and  in  defending  the  said  injunctiaas ;  and  that 
the  several  bills,  as  to  the  defendants,  not  noticed  by  this 
decree,  be  dismissed,  the  plaintifla  not  farther  prosc^ 
cuting.'* 
From  diis  decree  John  Wright  (who  was  not  presatt 
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* 
'when  it  was  pronounced)  prayed  an  appeal,  which  was    Ogtobes^ 

allowed  by  the  Court  of  appeals.  .  s.^^v-^1^ 

Wright 

V. 

Saturday^  yanuary   16th,  1813,   Judge  Roank  pro-   HcncookanA 
pounced  the  following  opinion  of  this  Court :  ' 

**  The  Court  is  of  opinion,  that  the  deed  of  trust,  in 
the  proceedings  naentioned,  made  by  Joseph  H  Pope  to 
John  PagCy  for  the  benefit  of  Michael  W.  Hencock  &f 
Co.,  having  conveyed  all  the  goods,  property,  and  credits 
of  the  said  Pope  whatsoever,  in  Virginia^  for  the  pur- 
pose, as  is  alleged,  of  securing  to  the  said  Michael 
W.  Hencock  &?  Co.  the  payment  of  <:ertain  bills  of 
exchange,  which  were  said  to  be  protested,  and  ex* 
pected  to  be  protested,  but  which,  for  any  thing  certainly 
appearing  to  the  Court,  may  have  been  paid,  or  other- 
wise secured  to  be  paid,  by  the  drawee  or  drawer  there- 
of; having  been  entered  into  by  the  said  Pope^  on  the  eve 
of  his  departure  from  Virginia^  and  within  two  or  three 
days  after  intelligence  had  been  received  of  the  sup- 
posed failure  of  Lemuel  Pope^  the  mercantile  correspon- 
dent of  the  said  Joseph  H.  Pope^  in  Boston^  which  cir* 
cumstance  created  a  general  belief  that  the  credit  of  the  ^ 
said  Joseph  H.  Pope  would  be  materially  affected  there- 
by ;  and  the  probable  valuM>f  the  goods  thereby  con- 
veyed, ^exclusive  of  credits  of  the  said  Joseph  H.  Pope^ 
when  added  to  that  of  a  quantity  of  tobacco  and  flour, 
the  bills  of  lading  for  which  the  said  Michael  W,  Hen-^ 
cod  procured  to  be  made,  or  assigned  to  him,  at  or  * 
about  the  same  time,  (and  which  must  therefore  be  con- 
sidered as  a  part  of  the  same  transaction,)  being  more 
than  double  the  amount  which  the  said  Joseph  H^ 
Pope  could,  in  any  event,  be  indebted  to  the  said  Michael 
W.  Hencock  &?  Cp.,  for  and  on  account  of  the  bills  of  ex- 
change aforesaid ;  the  said  deed  being  also  made  in  fa* 
vour  of  a  grantee  who  was  so  little  scrupulous  of  the 
means  by  which  he  served  the  said  Joseph  H.  Pope ^  or 
himself,  to  the  injury  of  the  said  Papers  other  creditors, 
that  he  procured  the  bilb  of  lading,  made  to  him  for  the 
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iicTOBEBy   tobacco  before  mentioned,  to  be  afUedated^  thereby  en« 
\^  deavouring  to  pverreach  yohn  Leslie^  who  had  previous- 


Wright  ]y  obtained  bills  of  lading  for  the  same  tobacco,  which 
Hencockand  had  been  sold  by  him  to  the  said  Joseph  H»  Pope^  bat 
*^^"^'  not  paid  for;  (all  which  was  known  to  the  said  Michael 
W  Hencock  at  the  time ;)  a  grantee,  too,  who  by  refusing 
to  accede  to  the  just  and  reasonable  terms  on  which  the 
Court  of  Hustings  of  Petersburg  offered  to  allow  his  in- 
junctions, (intended  to  stay  the  effect  of  an  order  made 
in  favour  of  the  appellant,)  evinced  that  his  object  was 
not  solely  to  procure  a  payment  and  indemnity  for  him- 
self  and  company,  in  relation  to  his  claims  against  the 
said  Joseph  H.  Pope;  and  the  said  grantee  having  also 
permitted  the  said  Joseph  H.  Pope  to  take,  use,  sell,  and 
collect  the  debts  and  property  by  the  said  deed  of  trust 
conveyed,  or  connived  at  his  so  doing,  the  same  oug^t 
to  be  taken,  as  to  the  appellant,  and  apellee,  /Vnwici,  just 
and  vigilant  creditors  of  the  said  Joseph  H.  Pope^  as  a 
collusive  combination  to  injure  and  defraud  them,  and 
as  giving  to  the  said  Michael  W.  Hencock  £sP  Co.  no  prior 
Hen  upon  the  property  aforesaid." 

"  The  Court  is  further  of  opinion,  that  the  apelleesy 
Michael  W.  Hencock  &f  C^.,  have  not  legally  entitled 
themselves  as  creditors  to^e  amount  claimed  by  them ; 
both  becauise  the  bills  of  esfchange,  in  the  said  deed  and 
proceedings  mentioned,  may  have  been  paid,  or  may  yet 
be  paid  as  aforesaid,  for  any  thing  appearing  to  the  con- 
•  trary  by  proper  and  legal  evidence  ;  and  because  one  of 
those  bills,  for  six  hundred  and  seventy-four  dollars  and 
fifty  two  cents,  having  been  drawn  by  Mkhaei  U\  ii^n* 
cock  &?  Co.,  and  not  by  Joseph  //.  Pope^  is  not  a  bill  lo 
which  the  terms  of  the  deed  of  trust  aforesaid,  or  di« 
prayer  of  the  said  Michael  PK  Hencock  £sP  *-.o**s  bill  of 
injunction,  would  properly  apply/' 

♦*  On  these  grounds,  the  Court  is  of  opmlon^  that  not 
only  so  much  of  the  decree  as  establishes  a  lien  tn  favour 
of  the  appellees,  Michael  W.  Hencock  £?  Co  i  under  the 
deed  of  trust  aforesaid,  but  also  so  much  thereof  as  Imt 
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^certained  the  amount  of  the  debt  due  by  Joseph  If.    Octobbh, 

1811. 

Fofe  to  them,  od  account  of  the  bills  of  exchange,  as  also    v^^k^^-^^ 
8o  much  of  the  said  decree  as  postpones  the  appellant  and       Wright 
the  appellee.  William  Fenwick^  to  the  appellees,  Michael  H«neook  And 

.  .  Company. 

W.  Hencock  &f  Co.^  in  relation  to  the  trust  property,  is  ■■ 

erroneous ;  therefore,  it  is  decreed  and  ordered,  that  so 
much -of  the  said  decree  as  is  before  mentioned  to  be  er* 
roneous,  be   reversed  and  annulled;    that  the  residue 
thereof  be  affirmed ;  and  that  the  appellees,  Michael  W. 
Hencock  &f  Co.f  pay  to  the  appellant  his  costs,  by  him 
expended  in  the  prosecution  of  his  appeal  afc^resaid  here  : 
and  it  is  further  decreed  and  ordered,  that  the  said 
Joseph  H.  Pope  do  pay  to  the  appellant  the  sum  of  five 
hundred  and  forty-two  pounds,  seventeen  shillings  and 
three  pence,  with  interest  thereon  from  thcf  19th  day  of 
March^  1804;  and  to  the  appellee,  William  Fenwick^  the 
sum  of  six  hundred  and  twelve  pounds,  ten  shillings,  with 
interest  thereon  from  the  31st  day  of  October  1804,  tilt 
paid ;  provided,  that  the  sum  of  four  hundred  and  forty- 
two  pounds,  three  shillings  and  nine  pence,  now  in  the 
hands  of  the  sergeant  of  the  town  of  Petersburg^  (as  ap- 
pears from  the  proceedings,)  be  immediately  paid  by 
him,  and  the  sum  of  two  thousand  two  hundred  and  ele- 
ven dollars  and  forty-one  cents,  now  in  the  hands  of  the 
appellees,  Michael  W.  Hencock  &?  Co.,  Q>eing  the  proceeds 
ef  the  flour,  in  the  proceedings  also  mentioned,  after  de- 
ducting the  insurance  thereon,)  and  six  hundred  and 
twelve  dollars  and  twenty-six  cents,  collected  from  John 
&?  Theodore  Hart^  by  virtue  of  an  order  from  Joseph 
H*  PopCy  in  favour  of  Michael  W.  Hencock  &?  Co.,  under 
the  deed  of  trust  aforesaid,  with  interest  on  the  former 
sum  from  the  1st  day  of  September^  1804,  and  on  the  lat- 
ter, from  the  8th  day  of  August^  1804,  till  paid,  be  also 
immediately  paid  by  the  said  Michael  W.  Hencock  &f  Co., 
to  discharge  the  debts  aforesaid,  or,  in  case  of  their  being 
insufiicient  to   pay  the  whole,  to  pay  the  same  in  equal 
proportions.     And  it  is  ordered  that  the  causes  be* re* 
manded  to  ^e  said  Court  of  chancery,  to  be  proceeded 
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OcTOBBRf   in  pursuant  to  the  principles  now  declared ;  with  libertf 
^   to  the  appellees,  Michael  1V»  Hencock  &?  Cd.,  to  proceed. 


Birthrigbt»    under  the  direction  of  the  Court  of  chancery,  to  ascer- 

lessee  of  Ilall,       ^  ^  -^ ' 

V.  tain,  by  evidence,  other  than  the  oath  of  the  appellee, 

.  Michael  W.  Hencock^  the  said  amount,  and  to  recover  the 

same  from  the  said  Joseph  H.  Pope^  or  his  effects ;  sub- 
ject nevertheless'  to  the  provisions  of  this  decree  in  fa- 
vour  of  the  appellant,  and  the  appellee,  William  Feiavick^ 


»4i(« 


^Id'is'ig^        Birthright,  lessee  of  Hall,  against  Hall. 

I.  A  tertu-      A  special  verdict  was  found  in  ejectment,  setting  forth 

in  '  the  year  that  a  grant  issued  to  William  Hall^  the  elder,  for  the  land 

atraetoTiand  in  the  declaration   mentioned;  that  he  didy  made  and 

^hv^Tnn-  puhlished  his  last  will  and  testament,  in  writing,  bearing 

inu9,  **  daring  jate  the  2 1st  day  of  October^   1764,  which  was  set  forth 

ti»eir    natwral  ^  -^ 

Hfc,  and  no  in  hac  verba^  and  among  other  devises  and  bequests,  con- 

thJn  to  each  tained  the  following  clause :  **  Item.  I  give  or  let  to  uvy 
«0na  an/thefr  SOUS,  Thomas  Hall  and  Joseph  Hall^  my  new  dwelling, 
ancT^*!!?*^  plantation,  and  the  mill  thereon,  during  their  natural  tifc^ 
"'^Aof"the!r  ^^^ ^^  longer,'  an8  then  I  will  and  bequeath  the  same  to 
eklest  d^nt^h'  f^rh  of  their  eldest  sonsj  and  their  heirs  forever ;  and«  if 

ftf«-9,  and  their  .  ,      r    t     »        ,  ,         ,         ^  it- 

beii^  fore*  no  mae  issue,  to  each  of  their  eldest  daughters,  and  their 
Zmi  ThotMt  heirs  forever :" — that  the  said  William  Hall,  the  elder, 
m^r^Varti*-  died  on  the  10!h  day  of  November,  1764,  leaving  seven 
tt<m;  »«;'   >n  sous :  viz.  W/lliam,  (his   eldest  son,    and    heir  at  law,) 

the  year  1/9/,  '  '  ^  '  '' 

jo»^ph,  dieii,  James^  Richard.  John,  Anthony,  Thomas  and  Joseph  ;  and 
Ing  h«ii  any  four  daughters;  viz.  Elizabeth,  Ruih,  HannthyVLXiA  Sarah  i 
J!!r.     ft  was  that  Joseph  Hall,  aforesaid,  died  on  the£rstday  of  Janr 

n^jfMltefl  that  ' 

111*    snare    of 

the  Jand  reverted  to  the  testator's  heir  at  law.    QCj*  See  Ginger  v.  White.  fFilfet,  5-i8, 

«.  \  deed  of  bargain  »nd  s?^le  from  a  person  who  (having  the  riglit  to  enter  b»s  formal* 
}v  jind  peaceably  cnfei-ed  on  the  land  thereby  conveyed,  is  gor  to  pits.8  his  lit  r  nciintli* 
istandmg  another  pciaoir  whs  hi  actual  and  adverse  ^lossessioa  of  the  same  land  at  the  lime 
Of  sueh  entry  and  conveyance. 
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uary^  1797",  leaving  no  child,  and  never  having  had  any ;  October, 
liaving  first  made  his  last  will  and  testament,  (which  was  ^^-^^^^^ 
also  found  in  hccc  verba,)  devising  to  his  vife»  Mary  Hall^  ic^e^^^HaiL 
the  tract  of  land  on  which  he  residedi  containing  396 
acres,  during  her  life,  with  remainder  in  fee  to  Elizabeth 
liorthj  wife  of  George  Norths  and  yohn  Hall^  son  of  his 
brother,  John  SalL  deceased,  to  be  equally  divided  be- 
tween them :  that  Mary  Hail,  widow  of  the  said  jfa^ 
Meph^  before  the  1st  of  September^  179'^  entered  uponthff 
lands  in  the  declaration  mentioned^  by  virtue  of  the  said 
devise  to  her,  and  continued  possessed  thereqf  ever  since 
her  said  entry ^  until  the  month  of  October^  1 799 1  that 
the  lands  devised  to  the  said  Joseph  and  Thomas  Hall^  by 
the  will  of  the  aforesaid  William  Bally  (being  the  lands 
in  the  declaration  mentioned,)  were  divided  by  the  said 
Thomas  and  Joseph^t  soon  after  the  death  of  the  said  WiU 
Ram  Hally  the  elder ;  that  they,  and  those  claiming  under 
them,  had  held  the  parts  severally  allotted  to  thein>  se* 
parately  ;  that  the  said  Thomas  HalU  by  deed,  bearing 
date  the  20th  of  February^  1792,  conveyed  the  part  as* 
signed  to  him  to  John  Potts:  that  neither  the  said 
Joseph  nor  Thomas  were  married,  or  had  any  (child,  at 
the  time  of  William  HaWs  making  his  will,  or  at  the  time 
of  his  death  :  that  William  Hall,  the  heir  at  law  of  the 
said  William  Hallj  the  elder,  after  the  decease  of  the  sai() 
Joseph  Hallj  to  wit,  on  the  12th  day  of  September^  1797, 
entered  into  and  upoo  the  land  in  the  declaration  men« 
tioned,  formally  and  peaceably,  and  then  and  there,  i^ 
the  presence  of  two  good  and  lawful  witnesses,  took  pos* 
session  of  the  said  land,  and  all  things  thereunto  belong* 
ing  or  appertaining,  claiming  the  said  land  as  heir  at  law, 
and  eldest  kon,  of  William  Hall,  the  elder,  deceased ;  and 
that,  after  making  the  said  entry,  to  wit,  on  the  17th  of 
October y  1797,  he  conveyed  the  said  land)  by  deed  of  bar** 
gain  and  sale,  to  the  lessor  of  the  plaintiff :  that  Mary 
Mall,  devisee,  as  aforesaid,  of  Joseph^  was  in  actual  and 
adverse  possession  at  the  tifneofthe  said  entry ^  and  so  con' 
tinned  until  the  month  of  October^  1799 ;  that  the  «ai4 
Vol.  la  .1  Y 
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OcTOBKR,   Thomas  Hall  was  still  living,  and  had  a  legitimate  son  by 

1811 

\^^'sr^»^  ^^  name  of  Thomas^  who  was  living  rit  the  date  of  this 
Birthright,    verdict,  and  was  the  first  son  he  ever  had. 

lessee  of  HalL       ^.       .  -         ,    ,       ,  i  «  « 

The  jury  found  the  lease,  entry,  and  ouster,  &c  ;  and 
if  the  law  was  for  the  plaintiff,  they  found  for  him  the 
land  in  the  declaration  mentioned.  &c.  in  the  usual  form. 

By  consent  of  parties,  George  No  th,  the  defe&dant  in 
the  causCf  was  withdrawn,  and  Thomas  Hall  was  admit- 
ted defendant  in  his  room;  and  thereupon,  the  plaintiffs 
released  all  the  land  in  the  special  verdict  mentioned  and 
found  for  him,  except  the  land  of  which  Joseph  Mail  was 
possessed  in  his  lifetime,  being  the  moiety  assigned  to 
the  said  Joseph  Hallj  upon  the  division  of  the  land  de- 
vised to  the  said  .Thomas  and  Joseph,  by  the  will  oiWil- 
Ham  Hall^  the  elder. 

The  Superior  Court  of  law  entered  judgment  for  the 
defendant  ;  whereupon  the  plaintiff  appealed  to  this 
Court* 

Williams^  for  the  appellant. 

Peyton  Randolph^  for  the  appellee. 

January  25th,  1813,  the  judges  pronounced  their  opi- 
nions. 

Judge  CoALTER.  The  first  question  arising  in  this 
case  is,  whether,  admitting  William  Hally  the  son  and 
heir  at  law  of  William^  the  testator,  to  have  the  reversion 
in  fee,  after  the  death  of  Joseph  without  issue,  the  deed 
of  bargain  and  sale,  of  the  17th  of  October^  1797,  made 
by  him  to  the  lessor  of  the  plaintiff,  passed  the  estate  ? 

When  this  case  was  formerly  before  the  Court,  on  the 
(a)  s  CdOi  first  ejectment,(^  it  was  determined  that  the  defendant 
held  by  intruiiion,  and  that,  as  it  did  not  appear  that  any 
entry  had  been  made  on  the  land  by  the  grantor  before 
executing  the  deed,  it  passed  nothing;  and  on  that 
ground  the  judgment  was  reversed. 
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On  this  second  ejectment,  which  is  brought  on  this    Octobeh, 

same  deed,  the  question  again  occurs,  but  with  this  dif-   v.^fv-^^ 

ference :  it  is  found  in  the  special  verdict,  that  William     Birthright, 
__   „      ,  ,  ,     ,  ^    _,  ,  Icsice  of  Hall, 

liall^  the  grantor,  on  the  12th  day  of  September^  1797,  ▼. 

entered  into  and  upon  the  land  in  the  declaration  men-  ' 

tioned,  formally  and  peaceably,  and  theti  and  there,  in 
the  presence  of  twp  good  and  lawful  witnesses,  took  pos- 
session of  the  said  Lmd,  and  all  things  there  o  belonging 
and  appertaining ;  claiming  the  said  land  as  ht^ir  at  law,  and 
eldest  son,  of  IVilliam  Hally  the  elder,  deceased;  that, 
after  making  the  said  entry,  he  m  »de  the  deed  in  ques- 
tion, to  wit,  on  the  day  of  its  date;  and  which  deed  is 
found  in  Ihbc  verba.  It  describes  the  grantor  as  an  in- 
habitant of  Newberry  county,  in  ^ijuth  Carolina^  and  is 
acknowledged  by  him  on  the  same  day,  before  the  Court 
of  that  county. 

The  jury  also  find,  i\\2X  Mary  Hally  widow  and  devisee 
of  Joseph  Ha'ly  was  in  actual  possession  of  said  land  at 
the  time  the  entry  above  found  was  made,  and  that  said 
possession  of  said  Mary  was,  at  the  time  of  said  entry  y  ad" 
vetse  to  that  of  the  said  JViHiam  Hall;  and  that  the  said 
Mary  was  so  actually  in  possession  at  the  time  the  said 
entry  was  made,  rfnd,  notwithstanding'  the  said  entry ^  re* 
mained  so  in  possession,  and  continued  in  such  actual  and 
adverse  possession  thereof,  until  the  month  of  October^ 
1799. 

This  special  verdict  presents  this  question,  whether, 
supposing  William^  the  grantor,  to  be  the  reversioner 
after  the  death  of  tenant  for  life,  will  his  entry  upon  the 
intruder  enable  him,  a  month  or  two  after  such  entry,  to  , 
convey  by  bargain  and  sale ;  the  intruder  being  actually 
in  adverse  possession,  and  on  the  land,  at  the  time  of 
such  entry,  and  continuing  such  adverse  possession  at 
the  time,  and  until  after  the  execution  of  such  deed  ? 

The  cases  of  M'Lean  v.  Copper ^{a)  Duval  v.  £ibbf{b)  (ib)  a  Cati, 
Tabb  V.  Bairdy{c)  and  Hall  v.  Haily{d)  which  cases  arc  ^b)Ihid.m. 
to  be  found  in  3  Call,  and  all  of  which  were  decided  on  [^;^  JJJ; 
the  ground  that  there  must  be  possession  in  the  grantoir 
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October,  at  the  time  of  the  deed  macjle^  or  livery  of  seisin,  actusSj 
^^^^l^Jl^  found,  in  order  to  pass  the  estate,  have  created  conridcra- 
^irthHght,    ble  difficulty  in  my  mind  on  this  subject. 

V.    *  '      Here  a  grantor,  residing  in  Sautfy  Carolina^  makes  a 
conveyance  of  land  of  which  another,  at  the  tinte^  is  b 
actual  adverse  possession,  and,  therefore,  to  a  mind  not 
conversant,  either  in  the  practice  or  the  dieory  of  the  aa- 
cient  feudal  investiture,  this  case  would  seem  to  he  aiou- 
lar  to  those  above  referred  to#  To  prove,  therefore,  that 
d^is  grantor  was  in  possession,  nothwithstanding  aaockcr 
Was  living  oatbe  land,  we  must  resort  to  techDical  rea- 
soning, arising  from  the  nature  of  feudal  tenures  and  is* 
vestitures,  in  opposition  to  that  evidence  of  the  senses, 
arising  from  the  facts  found  in  the  special' verdict, 
(tf)  $M  168#      An  intrusion  (tf)  is  the  entry  of  a  stranger,  after  a  pv- 
ticular  estate  of  freehold  is  determined,  before  him,  la  r^ 
mainder  or  reversion.     The  reversioner,  or  remainder- 
xnan,  by  this  act,  is  ousted,  (if  I  may  use  the  eiq>resaioaJ 
and  the  intruder  becomes  tenant  to  the  lord.    The  rever- 
sioner or  remainder*man,  however,  may  purge  this  iatm- 
sion  by  summary  proceeding,  without  suit,  to  wit,  by  a 
(^)  lUd.  17:^  formal  and  peaceable  entry,(£)  such  as  is  found  ia  dus 
^^^'  verdict ;  which  notorious  act  of  ownership  is  eqmvakot 

to  a  feudal  investiture  by  the  lord,  and  gives  him  that 
hath  right  of  entry  a  seisin ;  making  him  complete  owner, 
and  capable  of  conveying  from  himself  either  by  descent 
or  purchase.  This  is  called  his  right  of  entry;  and  if 
he  lies  by  until  the  death  of  the  intruder,  when  the  land 
descends  to  his  heir,  then  his  right  of  entry  is  iolbim 
taken  away,  and  he  has  only  a  right  of  action.  The 
maxim  of  the  common  law,  then,  which  is,  **  that  a  rigkt 
of  entry  or  chose  in  action  cannot  be  granted  or  tram' 
Ca  to.  Liu.  f erred  to  a  etr anger ^^\c)  or,  as  Blacistone  has  it,  th^«^« 
party  in  possession  may  convey^  buty  if  he  has  anfyOt 
right  of  possession^  or  of  property ^  he  cannot ^^  miutfcr 
considered  as  applying  to  these  rights,  before  theyaer 
exercised  so  as  to  gain  possession,  by  entry  in  die  iwt 
case,  or  suit  in  the  second.  h* 
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The  graDtor»  here,  before  hi»  entry,  had  only  a  right  of  Ootobks, 
entry ^  or  right  of  possession :  this  right  he  could  v^^^-s^-^ 
not  convey :  by  his  entry,  which  is  equal  to  a  feudal  i^^u^ 
investiture,  he  because  tenant  of  the  freehold— -in  jBh^-  ^ 
landj  tenant  to  the  lord.  He  bolds,  then,  not  a  bare  . 
right  of  entry  y  or  of  possession:  he,  by  this  open  and  no- 
torious act,  has  done  away  this  wrongful  intrusion,  and 
is  seised  and  may  convey:  the  party  on  the  land  no 
longer  holds  by  intrusion,  and  would  be  no  longer  con* 
sidered  tenant  to  the  lord  :  another  is  now  seised  of  the 
Jee»  and  would  be  considered  such  tenant.  Had  he  made 
a  conveyance,  when  thus  en  the  ground,  I  apprehend  it 
would  have  been  good  ;  for  it  is  not  necessary,  in  order 
to  purge  the  intrusion,  to  turn  the  intruder  out.  This 
might  require  violence  ;  aind,  indeed,  if  the  remainder* 
man  cannot  enter  through  fear,  he  may  make  claim  near 
the  land,  and  this  has  the  same  effect  with  the  entry.  A 
person  then  may  be  in  possession  of  thefee^  when  another 
is  on  the  land ;  and  this  fee  he  may  convey.  He  may  be 
deprived  of  his  freehold  again,  though  by  disseisin  ;  what 
that  is,  perhaps,  at  this  day,  is  a  nice  question,  and  the 
doctrine  will  not  now  be  much  considered  :  it  will  suffice, 
at  present,  to  say,  that  every  possession  of  another's  land, 
even  by  a  person  claiming  adverse,  I  apprehend,  is  not  a 
disseisin^  which,  when  effectual,  ousts  the  party  of  his 
freehold,  and  makes  the  disseisor  tenant  thereof,  and  an- 
swerable to  ^he  lord«  When  the  freehold  becomes  thus 
wrongfully  in  possession  of  another,  then  the  party  is  put 
again  to  bis  right  of  entry y  and  cannot  convey,  and  may 
even  lose  this  right  of  entry  by  a  descent  cast.  But  this 
continued  possession,  in  Idary  Hall^  is  neither  found  to 
be  a  disseisin,  hy  the  verdict,  nor  are  such  facts  found, 
as,  according  to  my  present  impressions,  would  enable  the 
Court  to  adjudge  it  a  disseisin.  It  is  true  the  jury  do 
not  find  that  the  party  being  seised  conveyed,  but  having 
found  an  ehtry^  which  gave  him  seisin^{a)  and  not  find-  (a)  i  Wath. 
ing  a  disseisin^  the  maxim,  ^'  that  what  appears  not' is  to 
be  taken  as  not  having  existed,**  must  apply  |  and  we 
must  consider  the  grantor,  if  he  had  a  right  of  entry,  as  ^ 
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OcToiiER»  having  reduced  his  right  to  possession ;  and  that  at  the 
v^rv^<^  time  the  deed  was  made,  he  was  seised  of  the  freehfildf 

icM^^'o'f  Hail  ^"^  could  convey. 

„'•  This  brings  us  to  the  second  question,  to  wit,  whether 

he  had  such  right  of  entry  : 

This  will  depend  on  the  construction  of  the  will  of 
William  Hall^  the  elder,  made  in  the  year  1764,  and  ia 
which  is  this  clause  relative  to  this  land  : — 

,  "  Item,  I  give  or  let  to  my  soris^  Thomas  HaH  and  Jo* 

9eph  Hall^  my  new  dwelling  plantation,  and  the  mill  thtre- 
on,  during  their  natural  iifes  and  no  longer,  and  then  I 
will  and  bequeath  the  same  to  each  of  their  eldest  sonsi 
and  their  heirs  forever;  and,  if  ko  male  issue,  to  each 
of  their  eldest  daughters^  and  their  heirs  fortver*'' 

I'artition  between  Thomtas  and  Joseph  was  made. 
Thomas  aliened  his  moiety,  has  had  a  son,  and  both  he 
and  his  son  are  found  to  be  alive.  Joseph  never  had  is- 
sue, male  or  female,  but  has  departed  this  life,  having 
devised  his  moiety  to  his  wife. 

The  testator  had  several  other  sons,  as^Iso  other  tracts 
of  land,  whicii,  when  an  entire  tract  was  devised  to  two, 
and  the  proper  division  between  them  was  known,  wis 
devised  to  them  severally ^  by  metes  and  bounds,  &c* 
This  circumstance ;  the  improbability  that  the.  testator 
intended  the  survivor  to  take  in  exclusion  o>  the  eldest 
son  of  the  deceased,  if  he  had  left  one,  and  the  use  of  the 
words  "  to  each  of  their  eldest  sons,"  induce^  me  to  sup- 
pose it  probable,  that  a  tenancy  in  common  was  intend- 
ed as  to  them ;  in  the  same  manner  as  if  the  will  had 
been  **  to  ifty  sons,  Thomas  and  Joseph^  and  each  of  them, 
&c«  and  to  each  of  their  eldest  sons,  &e."  This  poiiHt 
liowever^  is  perhaps  immate  iai,  as  partition  haa  bceft 
made,  and  in  which  case,  if  it  was  a  joint  tenancy  for  lifi^ 
and  no  more,  each  would,  on  partition,  take  an  estate  tt . 
his  own  life  in  his  moiety,  which,  on  his  death,  woiiM  jp 
to  him  in  remainder  or  reversion* 

I'he  great  doubt  in  my  mind  is,  whether  an  estate  ^^!^ 
was  not  created  in  Joseph  and  Thomfxs^  which,  by  di| 
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act  of  Assembly,  was  turned  into  a  fee?  If  land  be-  October, 
given  to  two  brothers,  A.  and  B.y  and  the  heirs  of  their  .^^^ -^^^ 
bodies  ;  as  they  cannot  have  the  same  heirs  of  their  bo-  |efjl^e**^^j^ 
dies,  they  take  a  joint  estate  for  life,  and  several  inheri-        ^^, 

tances.(a)     The  question  is,  whether  these  brothers  did    •■    ,  i 

not  take  such  estates   in  this   case?  or,  in  other  words,  ^jif^^^^al 
whether  they  did  not  take  as  tenants  in  common,  or  joint  ;j^^  ?• 
tenants,  for  life,  whh  several  remainders   in  taiUmale^ 
remainder  to  each  of  their  eldest  daughters  in  fee  ? 

I  incline  to  think  they  did  take  such  estates  as  last 
described,  although  I  advance  the  opinion  with  very 
great  diffidence  and  distrust,  not  only  because  of  the  con- 
trary opinion  expressed  by  one  of  the  Court  before,  when 
this  cause  was  formerly  heard,  but  because,  on  a  further 
and  patient  examination,  that  judge  adheres  to  his  for- 
mer opinion,  in  which  he  is  also  joined  by  the  presiding 
judge.  Considering,  however,  that  the  case  is  open  for 
decision^  it  becomes  my  duty  to  give  my  opinion. 

This  case  arising  on  the  construction  of  a  will,  the 
£preat  object  is^  to  find  out  the  intention  of  the  testator*  ' 
To  do  this,  the  Court  must  not  only  put  themselves  in 
his  place,  but  suppose  the  things  to  have  happened,  which 
he  expected  to  happen.  It  is  found,  by  the  verdict,  that 
neither  Thomas  nor  Joseph  were  married,  or  had  chil- 
dren, at  the  time  of  making  the  will,  or  death  of  the  tes- 
tator; but  it  is  evident  he  expected  them  to  marry,  and 
to  have  both  sons  and  daughters,  and  under  this  expecta- 
tion makes  a  provision  for  them  and  their  issue.  The 
intention  of  the  testator  must  govern ;  and,  where  he 
has  two  intentions*  a  general  and  a  particular  intention, 
the  latter  must  yield  to  the  former,  if  they  are  in  conflict 
with  each  other,  and  both  cannot  stand. 

If  the  object  of  the  testator  was,  that  the  male  issue  o{ 
Joseph^  which  he  should  leave  at  his  death,  whether  that 
should  be  his  eldest  son^  or  the  son  of  his  eldest  son, 
or  the  second  or  other  son  in  succession,  in  case  of  the 
death  of  the  elder  without  male  issue,  should  take,  be- 
fore the  eldest  daughter  \  and  if  this  could  not  be  effected 
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QoToBBB«   Without  enlarging  the  estate  of  Joseph  to  a  fee  taiUnudc;, 
v«l^i^«^-l^/    then  it  must  be  so  enlarged* 

Um!IIo1^l      *'  ^^*  ^^^  *  ***"^'  **  "*^^  *°  *®  ^'^^  *  **"*  promise 
▼•         cuottsly  with  the  word  heir^  ;  and^  which  is  a  strong  rcasoa 

for  the  technical  sense  which  it  has  obtained^  it  oom^ 

prehends  the  whole  generation,  as  well  as  the  word  hem, 

and  is  therefore  more  property,  in  its  natural  aignifica* 

tion,  a  word  of  limitation  than  of  purchase. 

This  doctrine  b  laid  down  by  one  of  the  judges^  in  the 

case  of  Jm/^A  andw'{fe  v.  Chapman^  \  H.^  M.  291#,  at 

extracted  from  the  opinion  of  Justice  GotM,  in  2  Wiism^ 

324.     The  word  children^  pn  the  other  hand,  is  generally 

considered  a  term  of  purchase* 

At  the  time  of  making  this  will,  and  at  the  deadi  of 

the  testator,  the  law  of  primogeniture  prevailed*     I  wiB 

$hen  suppose  that  Joseph  had  had  issue,  first  a  daughter 

and  then  a  son,  and  that  this  son  had  instantly  died,  and 

that  he  had  afterwards  had  another  son,  and  then  dkd» 

leating  this  daughter,  his  first-born  child,  and  tbb  second 

son ;  would  the  fee,  in  this  case,  have  v^fed  in  the  el» 

dest  son,  and,  on  his  death,  in  his  sister^  who  was  then 

his  heir  at  law  I     If  thb  was  an  estate  for  life  in  Uie  ia«^ 

their,  remainder  to  the  eldest  son  urd^rn  in  fee,  the  re- 

nuainder  would  vest  in  him  when  borrty  and,  on  his  doidi, 

would  pass  to  his  heir  at  law,  to  wit,  his  lister ;  and, 

consequently,  the  eldest  daughter  of  Joeeph  would  take 

this  estate,  although  he  did  not  die  without  male  issue, 

tuit  left  a  son. 

But  it  will  be  said  that  this  estate  was  not  to  vest  on 

the  birth  of  a  son,  but  on  the  death  of  Josephy  and  in  his 

eldest  ton  then  ali^y  (who  is  the  per^n  described  in  the 

wHli)  and  if  no  such  person,  in  his  eldest  daughter*     I 

will  then  suppose  that  Joseph  had  had  a  son  and  daagh-^ 

ter;  that  his  son  died  in  his  lifetime,  leaving  a  son,  and 

that  his  daughter  survived  him  5  this  estate  would  not  go 

to  the  grandson,  but  to  the  daughter,  as  it  must  go  to  ^     / 

eldest  SON  of  Joseph  then  alive,  and,  if  none  alive,  ta  / 

his  daughter,  although  it  waa  evidently  the  intention  ot 
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the  testator  to  prefer  the  male  children,  at  least,  of  the   October, 
eldest  son  to  this  daughter,  and  whi  h  cannot  be  eifected,    v^^^^^^^ 
except  by  its  going  to  him  as  the  issue  male  of  Joseph  ;  j^®**^^!}, 
he  not  being  capable  to  take  under  the  descrtptio  persona      .    ▼• 
of  the  male  child  of  Joseph  then  alive.     So  such  son  of  ■ 

the  eldest  son  would  succeed  (as  it  was  intended  he 
should)  in  preference  to  a  second  son  of  Joseph^  who 
jkiight  be  alive  at  the  death  of  his  father. 

I  had  doubts  once^  whether  this  might  not  be  consi* 
dercd  a  devise  in  strict  settlement,  to  wit,  to  the  father 
for  fife,  and  to  the  first  and  every  other  son,  in  succeS'^ 
sion,  in  taiUmale,  remainder  to  the  eldest  daughter  in 
fee*  But^  to  effect  this,  we  must  supply  the  words, 
*^  and  if  no  male  issue,  to  tiie  eldest  son,"  and  must  also 
'  supply  the  words,  J,*  and  every  other  son  successively.;'* 
and  apply  tht^se  words  also  to  them  i  whereas  the,  plain 
reading  of  the  will  is,  that  on  the  death  of  Thomas  and 
Joseph^  without  male  issue,  &c» ;  and  as  giving  them  es- 
tates in  fee  tail-male  would  have  nearly  the  same  effect 
as  the  settlement  above  supposed,  I  cannot  do  such  vio- 
lence to  the  words,  at  the  same  time  that  I  think  the 
great  objt-ct  of  the  will  would  be  defeated  without  giv-  - 
ing  the  one  construction,  or  the  other*  The  words,  "  and 
if  no  male  issue,"  are  important^  and  cannot  be  rejecied, 
which  would  be  the  case  were  we  to  give  the  eldest  son 
a  fee  at  his  birth.  If  we  say  they  mean,  eldest  son  alive 
at  the  death  of  Joseph^  then  a  second  son  will  take  ia 
exclusion  of  the  heir  male  of  the  eldest  son,  and  this  will 
exclude  ih^  w/)rdt,  ^*and  their  heirs  for  evei,^*  which«  if 
they  cannot,  consistent  with  the  other  words,  create  a 
fee  in  the  eldest  son,  on  his  birth,  had  certainly  some  ob- 
ject. If  we  consider  the  word  "  heirs*'*  synonymous  with 
issue^  and  this  again  restrained  by  the  terms  issue  male 
of  Josepht  which  his  grandson  would  be,  then  every 
word  has  a  meaning  compatible  with,  and  tending  to 
promote,  the  great  object  of  the  testator,  which  seems  to 
me  to  be,  to  perpetuate  the  estate  in  the  male  line  of  his 
family,  and^  in  default  thereof,  to  give  it  to  his  eldest 
Vol.  lit,  3  Z 
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OoTOBEn,   frraiid-daaghter,  in  exclusion  of  any  great  grand-dan^ 

1811.  " 

v^rv-^^  ter. 

Birthrieiit, 

^-      '      Judge  RoAi^c.     In  considering  the  devise  before  us  to 
'  have  created  a  joint  tenancy  for  life,  in  the  land  in  contro- 
versy, in  favour  of  Thomas  and  Jt^eph  Hall^  with  a  re- 
mainder, in  severalty,  to  the  eldest  son  of  each,  and  their 
heirs,  and  not  as  conferring  an  estate  f^ul  upon  the  said 
Joseph  and  Thomas  Bail,  1  mast  r tkr y  in  general^  to  my 
opinion,  delivered  in  the  case  of  Smith  and  wife  v.  Qiap- 
{a\  t  H.  U    many{a)  in  which  this  subject  ivas  fully  considered. 
^'  *'^^*  According  to  the  principFcs  of  that  decision,  the  tennsi 
*^  eldest  son  and  his  heirs,"  would  be  taken  as  a  word  of 
purchase,  and  not  of  limitation,  and,  consequently,  the 
estate  previously  granted  would  be  considered  only  as  a 
tife  estate.     I  understand  that  this  construction  would  be 
readily  acceded  to  by  the  judge  who  has  just  gi\cn  ha 
opinion,  but  for  the  words,   "  if  no  male  issued  used 
after  the  devise  to  the  eldest  son  and  his  heirs  for  ever; 
which  he  supposes  converts  the  estate  of  Joseph  into  an 
estate  tail.     In  considering  those  words  as  not  hav'mg 
that  effect,  but  as  being  only  a  varied  form  of  expression, 
conveying  the  meaning  that,  if  the  devisee  for  life  should 
not  have  a  son,  or  an  eldest  son,  then  the  estate  should 
go  to  the  daughter,  I  am  supported,  among  many  other 
considerations,  by  the  construction  put  upon  those  words 
by  the  testator  himself,  in  at  least  two  several  clauses  of 
his  will,  in  a  manner  not  to  be  mistaken  or  resisted.  Tbe 
testator  has  cotne  into  this  construction,  ist%In  his  de- 
vise of  lands  to  his  son,  William  i?a//,  for  life^  and  no 
longer,  and  then  to  the  eldest  son  of  William  Hally  and  \m 
heirs  :  after  which,  the  testator  adds,  that  in  case  there 
be  no  son  of  William  Hall  to  heir  the  same,  (not  mak  is- 
sue^  a  phrase  used  in  the  other  devises*)  then  the  estate 
should  go  to  the  eldest  daughter;  and,  2dly.  In  the  claose 
devising  a  tract  of  land  to  James  Hall^  for  life,  and  no 
longer,   and  then  to  the   **  eldest  son"  of  said  James^ 
omitting  to  add,  ^^  and  his  heirs ;"  after  which  is  intcr-^ 
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posed  the  usual  words,  ^^and  if  no  male  issoe,'^  &c.;  and  October^ 
then  the  tesutor  immediately  adds^  '*  but  if  a  90ih  to  him   s.^-N^-^i^ 
and  his  heirs  for  even     In  the  first  devise,  the  testator  i^^^^i 
uses  the  phrase,  **  and  if  no  son  of  William  Hallj^^  indif-       ^^ 
ferently  for  the  phrase  now  in  question  ;  and  in  the  de*  «.i»»«..«» 
vise  last  mentioned,  notwithstanding  the  existence  of  the 
words  supposed  to  convert  the  estate  of  Joseph  into  an  . 
estate  tail,  the  testator  emphatically  reprobates  that  con- 
struction, by  using  words  immediately  afterwards,  ex* 
pressly  giving  a  fee  to  the  eldest  son*     It  is  evident  to 
me,  therefore,  that  the  testator  has  himself  expounded  the 
terms,  "  if  no  male  iasue^^  in  h  sense  synonymoys  with 
the  tenns,  *^  ^  no  eon ;''  a  sense  consistent  with  the  re- 
mainder in  fee  to  the  eldest  son,  and  incompatible  with 
the  idea  of  an  estate  tail  existing  in  the  first  devisee  ; 
and   I  am  for  letting  this  construction  run  through  the 
whole  will;   a  will  in  which  it  cannot  be  douijted  but 
that  the  same  intention  existed  towards  all  his  sons,  in 
relation  to  the  present  question. 

With  respect  to  the  question  of  adverse  possession,  I 
was,  at  first,  inclined  to  consider  the  verdict  uncertain,  if 
not  contradictory  :  but  inasmuch  as,  although  it  is  found 
that  Mary  Hall  was  in  actual  and  adverse  possession  at 
the  time  of  the  entry  of  William  HalU  the  grantor,  and  so 
yemained  in  such  actual  and  adverse  possession  until  the 
month  of  October^  1799,  it  is  also  found  that  the  said  WiU 
liam  Sallf  the  grantor,  entered  formally  and  peaceably 
into  the  premisesi  and  '^  iooi  possession  thereof,'*  and  all 
things  thereunto  belonging  or  appertaining,  and  that  the 
grantee,  the  lessor  of  the  plaintiff,  entered  upon  the  land, 
and  was  seised  thereof,  the  verdict  must  be  reconciled^  by 
intending  the  jury  to  have  consiaered  that  as  an  actual 
and  adverse  possession  in  Mary  ffaJly  whkh  was,  never- 
theless, a  vacant  possession  at  the  time  of  the  entry  of 
William  Hall^  the  grantor,  and  the  acquisition  of  seisin  by 
William  Hall,  the  grantee ;  an  idea  countenanced,  as  not 
being  inconsistent  and  incQm[>atible3  by  the  decision  of 
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OcTOBBK,  this  Court  in  the  case  of  M'Lean  v.  Copper /a)   and  if 

K.^^-^y^^^  such  be  the  meaning  of  the  jury  as  to  an  adverse  possev 

Meade  and  sion,  as  at  the  time  ot  the  entry,  it  may  be  taken  to  be 

others  ■•         •  ^       « 

V.  the  same  as  to  all  the  future  time,  and  to  justify  the 

"^  ^^  grant  to  the  lessor  of  the  plaintiff;  especially  as  no  po^ 


(tfi)  3  Call,  terior  ou«ter  is  found,  on  behalf  of  the  appellees,  as  to 
36r. 

the  premises  in  question^ 

On  these  grounds,  and  because  die  joint  estate  of  Thor 

mas  and  Joseph  Hall  was*  severed  in  their  lifetime,  eiiher 

by  the  division  and  the  alienation  by  Thomas^  found  bjr 

the  verdict,  or  by  the  act  of  1786, 1  am  of  opinion  to  re- 

^  verse  ^e  decision  of  the. Court  beiowr,  and  enter  judg^ 

ment  for  the  appellant. 

Judge  Flbm iNO  was  of  the  same  opinion. 
Judgment  reversed,  and  entered  for  the  appellants 


^1811?***  Meade  and  others.  Justices  of  Amelia  county^ 

against  Brooking. 

After  a       IN  this  case  the  following  statement  and  opinion  were 

pdnsTaa^x^  delivered  by  the  president,  September  2Bth^  1811. 

SraJor*^     ^his  is  an  action  of  debt,  brought  by  the  justices  of 

^/1^^^^2'^melia  county  for  the  benefit  of  Thomas  BoUing  Jdm^ 

turn  of  nuiiaford*s  executors,  against    Vwion  Brookin^^  executor  of 

wonoy  an  ac-  o  • 

tion   against  Robert  Mutiford^  and  Thomas  Munford^  his  security,  on 

hiradmhi'i^the    executor's  bond;     and   the   plaintiffs  assigned  for 

JSJ^/^f*  breaches,  that  the  defendant,  Brookin^^  had  not  perform- 

ed   " liS^a"'  ^^  ^^  conditions  of  the  bond,  but  had  wasted  the  assets, 

any  previout  and  had  not  paid  the  plaintiff  the  amount  of  a  indnnent 

inqa<ieDa«/fl.  ootamed  agamst  nim,  as  executor  aforesaid  ;  on  which  an 

^^'  execution  had  issued,  and    been    returned  nu/la  bona* 

•  Note.  Sec  the  tess.  acts  of  1 8ia  p.  40.  ch.  la  j  and  Gordon* $  administrators  v.  Me  /•». 
Hces  6/ Frederick,  1  JHunf.p.  1.  ' 
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The  plea  **not  guilty,"  and  issue  thereon.     At  the  trial    October, 
of  the  cause,  the  plaintiffs  filed    a  bill  of  exceptions,,   v^rv^^^ 
slating  that  the  Court  instructed  the  jury,  that,  "  unless    ^  q''^^^*"** 
the  plaintiffs  proved  that  they  had  instituted  a  suit  against        ^. 
the  defendant,  execu' or,''  {the  6uit  having  been  dismissed   ,^^  , 
against  the  security^}  **  suggesting  a  devastavit^  and  re- 
covered  judgment  therein    against  him.  they  ought  to 
find   for  the   defendant;''  which  they  did  accordiugiy  ; 
and  a  judgment  was  entered  on  the  verdict  ;  from  which 
the  plaiutii^s  appealed   to  this  Court.      I  he  only  ques- 
tion seems  to  be,  whether  the  instruction  given  to  the 
jury  was  correct,  or  erroneous  ? 

It  has  been  settled  by  a  variety  of  decisions  of  this 
Court,  that  securities  in  an  executor's  or  administration 
bond  cannot  be  charged  lor  the  misconduct  or  mal- ad- 
ministration of  their  principal,  (even  where  he  is  made  a 
party  to  the  action,)  before  he  be  charged  by  a  suit,  and 
a  devastavit  established  against  him  :  but  this  Court  has 
never  gone  so  far  as  to  make  that  a  necessar}'  previous 
step,  where  the  principal  alone  is  sued  on  an  executor's 
or  administration  bond ;  because,  in  such  an  action,  he 
has  a  fair  opportunity  of  making  a  full  defence,  by  plead- 
ing, and  proving,  that  he  has  fairly,  and  fully,  administer- 
ed the  estate* 

On  these  principles,  had  the  security,  Thomas  Mun* 
ford^  remained  a  defendant  in  the  suit  now  before  us^ 
the  instruction  given  to  the  jury,  as  stated  in  the  bill  of 
exceptions,  would,  in  my  apprehension,  have  been  cor- 
rect and  proper :  but  as  the  suit  had  been  previously 
dismissed  as  to  him,  the  principal,  Vivion  Brookings  ex- 
ecutor of  Robert  Munford  stood  on  the  same  ground  as 
if  he  had  been  the  only  original  defendant :  and  as,  on 
the  issue  of  not  gutUy^  he  might  well  have  given  in  evi- 
dence that  he  had  duly  and  fully  administered  the  es- 
tate of  his  testator,  it  seems  to  me  that  the  instruction  to 
the  jury,  stated  in  the  bill  of  exceptions,  was  erroneous. 
I  am,  therefore,  of  opinion,  that  the  judgment  be  reverse 
ed,  and  the  cause  remanded  to  the  superior  county  Court 
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October, 
1811. 


Supretne  Court  ofAppeahi 

of  Ameka^  for  a  new  trial  to  be  had  therein ;   upos 
which  trial,  no  such  instruction  is  to  be  given  to  the  juij. 

The  following  was  entered  as  the  Courtis  opinion. 

*'  The  Court  (without  deciding  whether  the  instruc- 
tion would  have  been  proper,  had  Thomas  Munford^  the 
security,  remained  the  defendant  in  the  c^use)  is  of 
opinion,  that  the  said  judgment  is  erroneous,  in  this,  thj^ 
on  the  trial  of  the  cause,  the  said  Court  instructed  the 
jury  that,  unless  the  appellants  proved  that  they  had  is- 
stituted  a  suit  against  the  said  Vivian  Brookirig'.  suggest* 
ing  a  devastavit^  and  recovered  judgment  against  hiiQ, 
they  ought  to  find  for  the  said  Viviony 


Judgment  reversed,  and  new  trial  awarded^ 


Argued  May 
Sd»  1811. 


Hall  against  Smith,  Young,  and  Hyde. 


1.  JtteemM,  THIS  was  an  action  of  assumpsit^  in  the  late  distiict 
J^Vho^a*  Court  of  Fredericksburg,  in  behalf  of  the  appellaDt, 
""^^liJ^'a"  *8**"^^  ^^^  appellees,  who  were  merchants  and  partners, 
at  the  next  The  declaration  contained  two  counts.  The  first,  be- 
ciaiining  sueh  ing  Special^  charged  the  defenduats  with  having  assignol 
Ti»rt'iii  arr^  &  bond  (the  datc^  penalty,  and  condition,  particularly  set 
of  judgment,  f^^xh)  to  the  plaintiffs  ;  {but  without  stating  my  conside- 
2.  inMsump-  ration  for  the  assignment  ;^  that  suit  was  brought  by  the 
aMiKnor  of  a  plaintiff  thereupon,  and  judgment  obtained ;  which  judg- 

bond,  a  <?•««*- *^  ^  ,  t,  ......  J  r 

iteration  for  ment  was  afterwards  perpetually  enjoined  by  a  decree  ot 
meniw^tto  the  county  Court  of  Spottsylvania,  by  reason  of  equity 
wth^^dedJ!  which  attached  in  taking  the  said  bond;  "in  conse- 
"kT*'  "**1!'^  qucoce  whereof,  the  plaintiff  was  ever  prevented  from 
judgmentrnay  recovering  the  said  debt  from  the  said  obligors  ;  by  rca- 

be  arretted.  ^  ,  . 

S.  \  coant  for  money  had  and  received,  adjudged  good  after  Tcrdiet ;  ahhotisi^  Ok  mM 
received  wti  Jeft  blank,  * 

X J*  See  an(^,  Da^hy  ^  Bendtrnn  and  Dtmcan,  aatniHhtrat9rf  tf  Drummond. 

Digitized  by  V^jOOQIC 


In  the  26th  Year  of  the  Commonwealth.  55 1 

son  of  all  which  premisies,  the  said  Smithf  Toung'^  and  OcToBiit, 
Hyde^  became  liable  to  pay  to  the  said  Ellaha  HaUf  the 
said  sum  of  164/.  \2s.  lid.,  the  condition  of  said  bond, 
together  with  interest  on  the  same,  and  the  costs  of  the 
said  suit;  and  the  said  defendants  being  so  indebted,  in  — ""•"^ 
consideration  thereof,  undertook  and  promised  that  they 
would  pay  to  the  plaintiff  the  said  sum.  with  interest  and 
costs,  when  they  should  thereunto  be  afterwards  re- 
quired.** 

The  second  wa^  a  general  count  for  money  had  and 
received,  but  blanks  were  left  for  the  sum.  The  dama- 
ges were  laid  at  one  thousand  dollars. 

After  a  verdict  for  the  plaintiff,  on  the  general  issue, 
the  parties,  by  their  attorneys,  agreed  that  this  suit  should 
not  abate  by  the  death  of  any  party  ;  and.  a  new  trial 
was  granted  the  defendants,  on  the  payment  of  costs,  and 
on  condition  that  they  should  produce,  at  the  next  trial, 
the  material  evidence,  or  some  of  it,  which  was  suted  in 
a  certain  affidavit  filed  in  the  cause* 

At  the  next  term  the  defendants  moved  in  arrest  of 
judgment,  1st.  Because  it  appeared,  from  the  face  of  the 
declaration,  that  the  plaintiff,  after  the  bond  in  the  de- 
claration mentioned  was  assigned  to  him,  did  not  use  due 
legal  diligence  ip  pursuing  the  original  obligors  j"^  2dly. 
Because  it  did  not  appear  that  there  was  any,  or  a  suffi« 
cient  consideration  for  the  promise  laid  in  the  declara- 
tion ;  and,  3dly.  For  that  the  declaration  was  otherwise 
insufficient  and  eironeous. 

The  district  Court  arrested  the  judgment ;  whereupon 
l)xe  plaintiff  appealed  to  this  Court* 

BotU^  for  the  appellant.  The  judgmei^  in  October^ 
1805,  was  final  to-  every  intent  and  purpose,  except  that 

*  Note.  It  appeared,  IVoin  the  deelaratioii,  tbat  the  bond  wat  atsigoed  to 
the  plaintiff  March  17th,  1786  ;  that,  oq  the  l4th  of  December,  1786,  he  aa* 
•igned  It  to  a  certain  J^fm  Lem$,  who,  on  the  5th  of  JHU^,  1 787,  aatigned  it 
to  one  John  Heid  /  that  it  vas  anerwardt  returned  by  Reid  to  Levdt^,  and 
hj  Lewis  to  the  pliaintiff,  who  paid  him  the  full  ?ahie  thereof,  and  afterward! 
f  ut  it  in  aait 
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Ogtober*   of  a  new  trial  on  certain  conditions*     It  stood  fioaL  ub« 

1811  "     ' 

less  the  conditions  were  performed.  The  Court  had  no 
power  over  it,  except  upop^  performance  of  those  condi« 
tions*     If  thejiidgipent  was  not  final,  (the  time  allowed 

""^"[  '    for  performance  not  being  limited,)  yet  the  Court  could 

not  receive  a  motion  in  arrest  of  judgment  at  a  subse»> 
quent  term  ;  for  certainly  that  motion  was,  in  itself,  a 
waiver  of  ^he  conditional  right  to  a  new  trial;  because 
a  p^rty  cannot  obtain  a  new  trial  after  moving  in  arrest 
of  judgment.* 

But,  admitting  that  the  Court  might  go  further  back 
than  the  judgment  in  Oc^o^^r,  180a,  the  errors  alleged  are 
not  sufficient.  The  assignment  being  in  writings  the  plain- 
Co)  LiiUf'9  tiff  was  not  bound  to  set  forth  a  cons7dtraiion.(^a:     If 

Pleader" 9  Jss"  there   was    none,  the  defendant  should  have  made   the 

*JA.     Kifd    on  ,         ' 

Bi'U  of  Ear-  •  Note.  Sec  Tidda  Practice^  p.  821.  2  Salk.  647.  1  Burr.  S34.  Th« 
Change f  iYO.  gjj^  Qf  Charles  Smith' t  executors  against  Ihe  executors  oj  Fielding  Le^Ks, 
^san  action  t>f  utumpsit  founded  od  a  ivriti<g,  signed  by  Uie  tesutor  of  the 
defendants,  but  not  under  seal,  in  the  foUowing  vonis:  **  l4!o  herebj  oblige 
myself,  my  hcirs»  executors,  and  administrators,  to  indemnify  Mrs.  Snich 
from  any  demand  which  Mr.  Edvfiird  Dorsey,  Mr.  Hawkins,  and  Mr-  Xtrk, 
may  have  against  the  estate  of  Catitain  ChiirUs  Smithy  deecased,  for  the  said 
Charles  Smith's  becoming  security  for  my  son.  Fielding  Levis,  fet  mouej 
due  them,  and  for  any  other  sum,  or  suras,  the  said  Snt'th  mar  be  boand  for 
my  said  son;  provided  the  sum  does  not  exceed  two  hundred  pbuodb  \\  itnesa 
tny  hand,  this  11th  o^  September,  \770.''  4'he 'declaration  contained  one 
count  only,  setting  forth  the  £tai<l  writing  specially ;  a  bond,  in  vhioh  the  tes- 
tator of  t1>e  plaintiffs  beiamc  bound  as  security  for  the  said  Fielding  hcTPiSt 
the  younger,  and  a  judgment  thereupon,  the  amount  whereof,  uiib  interest, 
damages',  and  costs,  had  been  paid  by  the  ttlaintiffs'  executors  as  afo)  eaeiid ; 
but. stating  no  consideration  for  the  undertaking  o^  Fielding  Lexvis,  the  ekfer, 
^eept  the  afpresaid  security sliip  of  the  simjJ  L%a*-ies  Smith  fnr  Fmi^J^jt^ 
jT^raM,  the  younger.  After  a  verdict  for  thu  ^ihiimiflV  lor  f>'^l/  3#  dAni&fef* 
judgment  was  arrested' by  the  district  Court,  and  iheir  jucrgiuciil  aflriHc^  bj 
the  Conrt  of  appeals;  three  errors  ha vbi:,^  f>(,'tn  ni^i^<H^  by  t^p  eocmeliti 
the  district  Conrt  ;  vis;.  1st.  That  aosuifkui'iit  t:4jii^dtr,iiSon  fm*  tt»c  a^mn^t 
laid  in  the  declaration,  was  stated  ;  Sd.  Thnt  ufKui  rhe  fiicc  of  tli&  iki^laraitiUp 
it  did  not  appear  that  the  said  Fielding  Lr.-yda  hj^l'^I  to  jtidtmnifr  Mrt. 
JSmithf  agoiust  the  bond  and  judgment  in  the  tuid  decli^aikit]  inenuc>nM ; 
and,  3(L  ,That  the  assunv]>!tit  laid  in  the  dtcikr^iLiAi),  and  the  note  nl  Fi&ld- 
ing  Le-iois,  sen.,  was  to  Mrs.  Smith,  in  hvv  unn  ri^'ht,  and  not  m  exe^utrU 
l"he  second  and  third  objections  appear  not  to  h:ive  bctn  well  foiipded  i  the 
,  judgment,  therefore,  was,  probably,  arretk-d,  ou  the  efo^nd  ihai  the  < 
deration  for  tlio  assuiapsit  w9/k  notsi^HicieDt. 
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objection  by  plea,  or  by  testimony,  on  the  gctiefal  is-    OtTOBB», 

8UC.(flf)  '        ' 

At  all  events,  however,  the  count  is  good  after  ver- 
dict |  it  being  only  a  good  case  defectively  set  forth,  and 
not  a  defective  case,  for  the  evidence  of  a  cbnsidetation  ^^j  Dow.  2. 
is  set  forth,  if  not  the  consideratioh  rtself.(A)  m^i^[''*'V' 

2.  If  the  first  count  be  defective,  the  second  is  suffir  ^'f*^  ^». 
ciebt  to  maintain  the  action  ;(c)  and  this  notwhhstand-  y^^^  ^• 
ing  the  biank.(^d)  '  The  cases  of  Smith  w  Walker ^  1  Wash.  Unrr,'  1669, 
135.,  arid  Blaiie  v.  Sansum,  2  Call^  495.,  appear  to  be  puun^  Uc. 
Tftuthorities  against  me  ;  but,  in  those  cases,  the  defects  "l^p  andMojh. 
in  the  declaration  were  much  greater  than  in  this,  ^"•-  j    ^^^ 

T.   IJsrStfoot. 

'    WHliams.  for  the  appellees*     The  motion,  in  arrest  of  2  ff.  bl  361. 

.    ^    .  1  ILL  I  Bolton^.The 

judgment,  was  properly  made,  though  at  the  next  term  Mthop      of 

after  the  verdict ;  for  a  new  trial  was  granted  on^  certain  (c)    jtoe  r. 

conditions,  to  be  performed  at  a  future  term,  and  this  is,*^^^^, 

was  enough  to  prevent  the  judgment  from  being  entered.  ?^^*  crarhill 

It  is  like  the  case  of  the  Court's  continning  the  cause  and  othert-f^ 

Per e,   2   H. 

after  verdict  found,  thereby  postponing  the  entry  of  the  l^M.M^.pi, 
judgment  The  party's  not  taking  the  new  triaH  when  v.  Wfdte,  2 
he  thought  the  judgment  ought  to  be  arrested,  was  con-  ^j^get  ^* 

rprf  '  •Aonit,  3  H* 

'^^"*  ,  £ifJW.  268. 

2*  The  declaration  shows  that  due  diligence  was  not 
used  in  bringing  suit  against  the  obligors* 

.  In  Mackle*s  executor  v.  Davisj(e)  Judge  Carringtor  {e\  2  Wasi^ 
says,  that  whether  due  diligence  has  been  used  is  a  ques* 
tion  of  facU  not  of  law  :  but  this  was  a  mere  obiter  dic' 
turn  J  not  necessary  for  the  decision  of  that  case,  in  which 
the  only  point  actually  occurring,  was,  whether  the  as- 
signor was  liable  on  the  ground  of  the  privity  of  contract 
between  Mm  and  the  assignee*  I  am  not  precluded, 
then,  from  contending,  that  what  constitutes  due  dili^ 
gence  is  a  question  of  law ;  if  it  was  not,  great  uncer- 
tainty would  arise.  In  Tindal  v.  Browriy  1  Term  Repi 
167.,  and  other  modern  cases,  it  is  expressly  .decided 
that  such  is  the  rule. 

If  it  be  a  question  of  law,  it  plainly  appe^^rs,  from  this 

Vol. HI.  4  A 
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OcTOBBB,  declaration,  that  the  plaintiflP  had  not  made  out  a  czse 
o£  due  diligence  ;  and>  therefore,  a  demurrer  to  the  first 
count  might  have  been  sustained  on  that  ground,  as  well 
as  the  other,  that  no  consideration  for  the  assignment  is 
""^""""^  stated. 

^  The  ^signment^s  bemg  in  wrktng  does  not  imply 
a  consideration.  HiteSy  executors  of  Smithy  v.  Letvis's 
(a)  MS.  Ot"  executorsyia)  is  a  case  in  point  to  this  efiect.  There  is 
Octob^^th,  no  consideration  averred,  and  it  cannot  be  intended  that 
p!w«.*^**  ^  ^"y  ^**  found  by  the  jury.  Rushton  v.  AspinaUj{i^ 
Uy  a  Ihm:  allows  that  such  a  defect  is  not  cured  by  verdict  j  the  very 
g'ist  of  the  action  being  omitted  in  the  declaration. 

4p  The  general  count  seems  to  me  to  have  no  ground 
to  support  it,  being  blank  throughout.  If  it  be  good,  no 
consideration  is  requisite  to  the  validity  of  a  promise  ^ 
for  it  does  not  appear  whether  one  penny>  or  one  shilling, 
or  what  sum  of  money  is  alleged  to  have  been  received. 
There  is  no  case  in  this  Court  in  which  a  declaratioDy 
completely  blank)  has  been  supported. 

SottSy  in  reply.  Mr.  Williams^s  observations  concern-^ 
ixkgxki^  Q2iS^oi  Mackie*s-  executor  V.  Diavis^  (considering 
his  usual  accuracy,)  surprises  me.  In  that  case  Judge 
Roane  observed,  ^'  that  due  diligence  \fas  used  by  the 
appellees  to  recover  the  money  from  the  obligor,  is  cu^ 
mitted  by  the  verdict^  and,  therefore,  this  circumstance 
will  be  considered  as  forming  a  part  of  the  case.''  How 
could  this  have  been  so,  if  due  diligence  was  not  matter 
of/act  ?  Due  diligence,  in  thi^  vountr^^  is  very  different 
from  what  is  so  considered  in  Enghmd,  Hercj  a  varieir 
of  circumstances  always  enter  into  the  inquiry.^  How, 
when,  and  where  have  those  circumstance'^  been  an* 
nounced,  as  matter  of  law,  to  the  people  of  this  country  ? 
The  case  might  have  been  satiisfactorily  made  out  to  iht 
.  jury  :  it  should,  therefore,  be  presumed  that  it  was* 
The  consfderation  of  the  assignment  was  uot  ncces^ 

*  Kot«.    See  G$odaltr.  Stuart,  2ff,^JI£  101^  1 11* 
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«ary  to  be  set  forth.  The  uniform  course  of  declaring,  in  Octobek, 
England^  is  not  to  state  the  consideration.*^  Hundreds 
of  instances  may  be  shown  of  promissory  notes  not  ex< 
pressing  on  their  face  any  consideration,  and  which  are 
declared  upon  in  like  mannen  The  signature  of  the 
drawer  to  the  note  is  considered  enough.  In  Maciie^s 
txecutor  v.  Davis,  all  the  judges  said,  an  assignment 
does,  of  itself^  import  a  debt  from  assignor  to  assignee* 
The  second  count  is  not  altogether  blank.  It  charges, 
that  ^^  the  defendants,  being  indebted  to  the  plaintitf  in 
the  sum  of  — — ,  for  so  much  money  before  that  time  re* 
cehedf  £sPc.,  in  consideration  thereof  undertook  and  pro- 
mised  that  they  would  pay  to  the  plaintiff  the  sum  of 

— ,  when  they  should  afterwards  be  required.**  It 

alleges  that  some  money  was  received,  though  it  does  not 
specify  how  much*  It  is  clearly,  therefore,  only  a  good 
case  defectively  set  out;  for  we  could  not  have  obtained 
a  verdict  without  proving  to  the  jury  the  sum  received. 

January  27th,  1813,  the  president  pronounced  the  opi- 
nion of  the  Court;  '^  that  the  first  count  in  the  declaration 
was  faulty,  in  not  having  averred  a  consideration  on  which 
the  assumpsit  was  charged;  but  that  the  second  count 
was  sufficient  to  support  the  action ;  and,  therefore,  the 
errors  filed  in  arrest  of  judgment  were  insufficient.** 

Judgment  for  the  appellant. 

*  Note.    Q^C/dtty  dft  Bilh,  p.  9.  and  165.;  alfo  Sia>-^4i9. 
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^rfui^^isTr'  MClenahan  against  Gvvynn. 

1.  Aperaoo      THIS  was  an  action  of  assumpsit^  instituted   in  th^ 

ftssi&rninc     a 

lessee  for  ra*  late  district  Court,  holden  at  Haymarket^  by  Humphrctf 
but  without'  Gtvynn  against  John  M*'Cknahan* 

^emenf  to  The  declaration  contained  three  counts.  The  first  set 
for"t^"utie'  ^^^^  ^  general  assignment  to  the  plaintiflF,  by  the  defend- 
18  no^  bound  ^^^  (who  was  himself  an  assignee,  the  several  assiga- 
purcbafte^mo-  ments  being  stated,)  of  an  unexpired  term  of  a  lease 
e^KUonoftiie  from  Thomos  Nelson^  sen.,  to  Richard  Milton;  which  as- 
eonlequence  signment  was  niade  to  the  plaintiff,  on  the  3d  of  jfanua- 
the* letwr'i"  ^V'  ^'^^'^^  *"  Consideration  of  the  sum  of  1,208  dollars, 
^^\\  ^?^'  ^c^  pai^  ^y  1^*^  ^o  ^h^  defendant,  who  was  charged  as 
the  lesaor  Urb  haying  ^^  sold  the  said  lease,  as  one  to  which  he  had  fuU 

not  been  pre-  ,  . 

/Tioasiy resort-  anq  complete  title,  and  as  one  assuring  a  term  then  un- 
cliowA^to  be. expired,  to  which  he,  the  said  defendant,  had  right,  and 
vhere^thc"  good  authority  to  convey  and  assure ;  yet  the  defendant's 
rhe"cvi2tion^  ^^^^  ^^  convey  and  assure  the  same  lease  and  term,  then 
tern  Uitiou°of  "'^^^P^'^^^  ^^^^  feigned  and  imperfect;*'  for,  by  ad^criec 
both  the  par-  pf  the  federal  Court,  foreclosing  a  mortgage  given  by  a 
timeofthpa^.  certaip  Levels  Burwellyof  whom  Thomas  Nekqn^  the  le%- 
sor,  bought  the  ^and,  (which  suit  was  instituted  before 
leaie  18  assign*  the  assignment  to  the  plaintiff  as  aforesaid,  and  to  which 
^neels^cvict  decree  neither  the  plaintiff  nor  defendant  was  a  party,) 

^»  ^*\*^'i^  «  the  plaintiff  was  evicted,  and  lost  the  benefit  of  the  lease, 
defect  hi  the  *^ 

lessor's  title.      The  second  coun^  was  the  same  in   effect,  adding  the 

be    mny    »"e    ,  ^  .       •        i        i    r      i  *        . 

the  lessor  for  charge  of  a  representation  by  the  derenciani  that  he  was 

iiqii4    **  "      selling  a  good  title.     The  third  \wi\%  for  mQne^  hu4  fliii 

received. 

On  the  general  issue,  a  special  verdict  found  the  lease  ; 

the  several  assignments  thereof,   inchiding  ihat  to  the 

plaintifit  which  was  in  general  terras,  for  value  received  j 

the  sum  given  for  it  by  the  plaintiffj  the  valoe  of  so 

9i:)uch  of  the  terniv^as  was  yet  to   run  whcu  the  [rlaialiC 
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was  evicted  ;  the  proceedings  in  the  federal  Court ;  and  October, 
the  phiintiiT^s  surrender  to  the  marshal  of  that  Court,   v^rv^^^ 
to  avoid  a  forcible  eviction.     It  was  further  found,  "  that  M*Ci^ahaii 
the  plaintiff  was,  prior  to  the  time  of  his  taking  the  said      Gwynn. 
assignment,  informed,  in  general  terms,  that  the  said """    ' 
demised  premises  had  been  mortgaged  by  the  said  Tho' 
mas  Nelson^  the  lessor,  subsequently  to  his   said  lease 
to  Richard  Milton^  and  that  a  sale  of  the  same,  under 
such   supposed  mortgage,  would  probably  take  place; 
that  the  general  impression  and  belief  of  the  public,  ia 
the  vicinity,  was  that  the  same  had  been  so  mortgaged  by 
the  said  lessor  ;  but  that  the  plaintiff  was  probably  igno- 
rant of  the  existence  of  the  mortgage  made  as  aforesaid 
by  Lewis  Burweli^-  and  purchased   the  said  assignment  .. 
under  the  impression  and  belief  ihzt  the  full  and  quiet  en- 
joyment of  the  demised  premises,  for  the  then  unexpired 
residue  of  the  said  term,  was  secure  to  him,nbtwithstand-    . 
ing  any  mortgage;  that  it  was  known  to  the  plaintiff  that 
there  was  a  mortgage  on  the  premises,  included  with 
other  lands,  before  he  made  the  purchase  of  the  lease;' 
and  that  a  sale  of  the  said  land  was  expected  generally^ 
in  the  neighbourhood,  before  and  after  the  said  assign- 
ment to  the  plaintiff;  that  the  last-mentioned  general  in- 
formation the  plaintiff  had  received  in  several  companies 
in  the  neighbourhood,  in  which  he  was  present ;  that  the 
probability  of  the  sale,  which  took  place  as  aforesaid,  of 
the  said  land,  was  particularly  mentioned,  immediately 
before  the  conclusion  of  the  bargain  between  the  defend* 
gnt  and  plaintiff;  that  the  defendant  had  sown  about  80 
bushels  of  wheat  on  the  premises,  and  that  the  plamtiff 
reaped  and  enjo}'ed  the  crop.'*    The  verdict  concluded 
with  finding  for  the  plaintiff  (in  the  usual  conditional 
manner)  913  dollars  and  50  cents  danoages. 

The  district  Court  4?nlered  judgment  for  the  plaintiff; 
whereupon  the  defendant  appealed  to  this  Court.    . 


Williams  and  Wickhanij  for  the  apppUantf 
BqUs^  for  the  appellee* 
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^^AHu?^*       y^^^^y  ^^^^  ^^^^»  ^^  following   opinion  of   the 

v^»-v-^^   Court  was  pronounced : 

M'Cieiuihan  u  The  Court  (not  deciding  any  other  point  occurring 
^^y°°>  in  this  cause)  is  of  opinion,  that  the  action  did  oot  lie 
against  the  present  appellant  \  the  principle  heing,  that, 
in  case  of  a  mere  .assignment  of  a  lease ^'  the  assignor  vk 
not  liable  to  restore  the  purchase  money,  in  case  of  evic- 
tion ;  and  especially  in  this  case,  where  the  lessor's  re- 
presentatives have  not  been  previously  resorted  to,  or 
shown  to  be  insolvent,^  and  in  which^  also,  no  special 
agreement  for  the  assignor's  responsibility  has  been  en- 
tered into,  although  the  liability  of  the  land  to  eviction 
and  sale  seems,  from  the  verdict,  to  have  been  in  the 
contemplation  of  both  the  parties.  On  this  ground,  the 
judgment  is  tp  be  reversed,  an4  entered  for  the  appel- 
lant,'' 

*  Note.  Th»t  an  aetion  of  eoTenant  lies,  at  the  common  law,  b^  the  av 
•ignce  of  the  leasee,  against  ibe  lessor,  or  the  grantee  of  the  leTeraioD,  in  fw 
9pect  of  the  privity  of  estate.  See  5  Co.  Rep.  17.  a,  slpeneei^w  ca9€*  For 
the  same  reason,  of  privity  ^  estate,  the  lessor  may  have  debt  or  eoTenrnn^ 
for  rent,  or  for  not  repairing,  &c  against  the  assignee  of  the  term,  ateommoii 
law.  S  Ce.  Ilep.'22,  *.  Walker's  case.  See,  also,  1  Saunders,  841.  iiotes 
(5.)  and  (6.) ;  ffolford  v.  Batch,  Dws^  182—1861  Palmer  v.  Edwortk^  A 
1 86.  note  (59,)  But  if  a  term  be  assigned  by  way  of  mortgage^  with  a  clause 
of  redemption,  the  lessor  cannot  sue  the  mortgagee,  as  asaigDee  of  all  the 
estate,  right,  title,  mterest,  &o.,  pf  the  mortgagor,  cTen  after  the  mortgage 
has  been  forfeited  ;  unless  the  mortgagee  has  taken  aetual  poawmmim,  Em* 
ton  ▼.  Jaques,  Doug.  454.  And  if  the  assignee  of  a  term  aaaigi  aH  his  es- 
tate, right,  &c,  to  another,  without  fraud,  he  is  thereby  discharged  from  afl 
reaponsibiUty  to  the  lessor  j  (  JTalker  t.  Reeves,  Dou^.  46L  note  ll.)  Chm> 
cellor  T.  Poole,  Ibid,  764 ;  Taylor  ▼.  Shum,  1  Bos.  U  PulL  91, ;)  jThe  diow 
that  the  lessor  had  notice  of  the  assignment,  and  that  there  was  QothiBgdaf 
at  the  time  of  the  assignment    S  Salk.  48. 
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Wilson  and  Trent  aminst  Buller  and  others.  Argued  Feb. 

^  lit,  1813. 

UPON  an  appeal,  allowed  by  a  judge  of  this  Corurt,i."Althou^« 

'  from  an  order  of  the  superior  Court  of  chancery,  of  the  pro^rty itu^ 

Stchmond  district,  dissolving  an  injunction,  (o.)  ^  to  wSfr 

The  bill  was  exhibited  by  James  Wilson  and  ^^^P^^^^J^^^^^^^ 

W.  TrcnL  trustees,  named  in  two  deeds  of  trust,  for  ^/in^prooeeiitope. 

,  ,  to^et   flat 

Copland^  wife  of  David  Copland;  and  the  said  Anne  Cop^  property,  or 

land^  by  the  said  James  Wilson^  her  next  friend,  stating  thetaSirig«Bil 

that  David  Copland^  being  justly  indebted  to  Benjamin^^^l^^^'^^  ^ 

Harrison^  by  bond,  in  the  sum  of  S37/.  10^.,  with  lawful  ^^»*^"J^"*^j| 

interest  thereon,  from  the  15th  of  May^  1809,  and  to  Car-  thesberiff.ha. 

*  vine  doubts  as 

ier  B.  Harrison^  by  bond,  in  the  sum  of  5541.  Sd.f  to  Sie  tiUe  ta 
with  interest  from  the  same  day,  Benjamin  Harrison,  may^dMnSd 
executor  of  the  said  Benjamin  Uarrisony  deceased,  and  ^x^^  ^^n  ^ial 
William  A.  Harrison^  administrator  of  the  said  Carter  B.  ^"'^^'°|i 

ffarrisony  deceased,  severally  instituted  actions  of  debt  "either    of 

.  .  theae  reme- 

agains^  the  said  David  Coplqndy  on  his  said  bonds,  in  thedie«  is  in  et- 

county  Court  oi  Cumber land^  on  which  judgments  were  bill  ofinjunc- 

obtained  at  July  Court,  1809;  that  executions  were  se-JJ^^^e  ^, 

verally  issued  thereupon,  and  levied,  each,  on  sundry    ^  a  suit  on 

slaves,  whose  names   were  mentioned ;  that  the  slaves,  ?   ^^^^   *■• 

'  '  brought    a- 

45  head  of  sheep.  Id  head  of  cattle,  and  a  mare,  taken  to  gainst    tbe 
satisfy  the  execution  in  favour  or  Benjamin  Harrtson^  county    in 
were  bought  by  him  of  the  sheriff,  for  the  sum  of  S53L  4s^  w/re^de!- 
ad. ;  and  the  slaves,  taken  to  satisfy  fVilliam  A.  ^ctrrison.^^^'^^l'^^ 
were,  in  like  manner,  bought  by  him  for  the  amount  of  'J<?  reinm  of 

*•  ^  tha  -w^it,  and 

his  debt  and  costs;  that,  afterwards,  the  said  deeds  of f»"»«bed  the 

sheriff,  bavifig^ 
ttm  execution^ 

(a)  See  act$  o/1809,  oh.  1 1.  sect.  2^  S7ifi.  to  Rev.  Code,  p.  45,  40.         ^iti*  a  Ust  of 

slaves,  and  o- 
ther  property 
of  his,  to  be  advertised  to  be  soW  at  his  own  house  :  the  property  {imthont  behti  seeii  by 
the  oheriff  until  the  dkiy  ofeale*)  was  advertised,  and  sold  to  the  creditor, /or  ajuirprice^ 
thoasb  no  other  person  bid :  the  creditor,  (^-whose  claim  roaa  proved  to  oe  just  and  bona 
Jidei)  bein^  a  brother  of  the  debtot't  '*^fif  permitted  the  piH)pei*ty  to  remain  in  llie  debt^ 
or's  possession,. and  within  five  years  afterward^  conveyed  the  same,  in  trust,  for  the  use  of 
the  wife  and  children  of  the  debtor,  by  a  deed  recordiedin  a  different  county  from  tliat  in 
vhich  the  property  wa8.f  None  of  theae  circumstances  were  considered  unfair;  and  the 
deed  was  adjudged  to  be  good  agaiost  other  creditors. 

♦  Note.  See  J3ulHtf$executor$  v.  fFimtono,  I  Munf.  260. 

t  Note.  See  Citnfbomw  Sill,  i  Waoh.  177—185  }  3  A  6f  Jftl  235.  and  458. 
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QcTOBim,    trust  were  executed  by  the  said  Benjamin  Hdrrhon,  ad- 
isii.  .  .  .  •' 

mmistratory  de  bonis  non^  of  Benjfinrin  Harrison^  deceas* 

ed,  and  William  A*  Harriaoti^  administrator  of  Carter  B» 
Harrison^  respectively,  on  the-20th  day  of  November A^IQ^% 
reciting  that  it  was  the  intention  of  the  satd  Benjamin 
Harrison  and  Carter  B,  Harrisony  in  their  lifetime,  (tbey 
being  brothers  of  the  said  Anne  Copland^  that  she  should 
hiive  the  benefit  of  the  said  debts  during  her  life,  (briber 
separate  use  and  support,  &c,i  and  therefore  convey iog^ 
the  said  slaves,  ^nd  other  personal  estate,  to  the  com- 
plainants^ Wilson  and  Trenty  in  trust,  for  her  benefit,  &€• ; 
that  the  said  trustees,  being  so  entitled  to  the  said  slaves 
and  other  personal  estate,  suffered  a  part  of  them,  by  her 
wishes  and  consent,  to  be  worked  upon  the  lands  di  the 
said  David  Coplandyhikt  entirely  under  their  t>wn  centroli 
for  the  purpose  of  raising  bread,  See,  for  the  support  of 
th^  said  Anne  and  her  children  ;  others  were  necessarily 
employed  as  hou3e  servants  for  her  convenience,  and  the 
stocks  kept  on  the  land  for  the  support  of  the  establish- 
ment ;  that  since  the  recording  of  the  said  deeds  of  trust, 
a  judgment  was  obtained  by  jfohn  Butler  &f  Co*,  in  the 
county  Court  of  Buciin^ham^  against  the  said  David 
Copland f  for  upwards  of  280/.,  and  a  ^eri  facias  chereoa 
was  levied  on  several  of  the  slaves  conveyed  in  trust  as 
aforesaid.  The  object  of  the  bill  was,  therefore,  to  pre- 
vent a  sale  of  those  slaves ;  the  plaintiffs  suggesting, 
that  although  they  mightj  as  trustees,  perhaps,  recover 
i\\e\x  value  at  law,  yet  that  would  defeat  the  very  objects 
of  the  trust,  as  the  hire  of  slaves  greatly  exceeds  the  in* 
terest  oi^^  purchase  money ^  which  was  one  of  ihc  strojsg^ 
est  motives  of  the  donors  for  invcBLiDg  the  money  In  the 
said  slaves^  that  the  subject  of  trusts^  and  ihc  faithful 
execution  thereof  by  the  trustees^  is  the  peculiar  pro- 
vince  of  a  Court  of  equity  ;  and  that  the  plaintiij;  Anut 
Copland^  could  apply  io.ihat  Court  ahne^  for  the  pur^K 
of  having  the  fund  preserved  for  her. 

The  answer  of  William^  3I''Kenzit\  acliog  partner  of 
the  firm  of  y^An  Btaler  &f  Cg,,  (who  considered  hiiBScll 
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the  only  defendant  beneficially  interested  in  the  defence  ^*jg^"'"» 
of  the  suit,)  alleged  a  number  of  circumstances,  indu- 
cing him  to  believe  that  the  deeds  of  trust  were  a  fraudu* 
lent  contrivance  to  cover  the  personal  property  of  David 
Copland^  for  the  benefit  of  his  family,  against  the  just 
demands  of  his  creditors.  "  The  bonds  are  said  to  be 
executed  on  the  same  day.  May  IJth,  1809;  the  obligees 
die ;  an  executor  is  appointed  for  one,  an  administrator 
for  the  other;  suits  are  brought,  and  judgments  on  the 
3ame  day  of  yuly,  1809 — incredibfe  despatch^  if  all 
Trere  fair  !  The  suits  are  brought  in  Cumberland,  where 
the  defendant,  Copland^  did  not  reside  ;  judgments  must 
have  been  confessed  at  the  return  day^  if  the  bonds  were 
executed  in  May*  Executions  were  taken  out  by  Cop-^ 
land  himself:  he  furnishes  the  sheriff  of  Buckingham 
with  a  list  of  the  property,  to  be  advertised  to  be  sold  at 
his  own  house.  The  sheriff  never  levied  the  executions, 
but  attends  and  cries  the  property  out  to  the  bids  of  the 
plaintiffs,  being  not  opposed  by  any  other  bona  fide  bid- 
der :  the  property  was  never  in  the  possession  of  the  she- 
riff, and  never  out  of  the  possession  of  Copland^  until  the 
sheriff,  by  virtue  of  the  execution  of  John  Butler  £s?  Co.^ 
for  the  benefit  of  this  defendant,  seized  and  removed  some 
of  it  from  his  plantation.  The  grantors,  in  the  deeds  re- 
ferred to,  never  had  possession  :  the  deeds  are  made  and 
recorded  in  Charles  City  and  Prince  George  Counties^ 
while  the  property  still  remained  in  the  county  of  Buck^ 
ingham^  in  the  possession  of  David  Copland ^  and  the 
trustees  never  had  possession  nor  controlof  any  part  of  it.'* 
The  answer  of  David  Copland  denied  that  any  fraud 
or  collusion  existed  in  the  transactions  in  question;  aver- 
ring, that  the  bonds  were  given,  and  judgixients  obtained, 
for  the  amount  of  cash  and  tobacco  advanced  by  the  bro- 
'thers  of  his  wife,  for  hi3  use,  and,  for  the  most  part,  to 
relieve  his  estate  from  executions ;  "  that,  shortly  after 
the  death  of  the  last  of  those  friendly  brothers,  this  re- 
spondent was  called  on  by  their  sons  and  legal  represen- 
tatives, to  secure  the  balances  due,  and  left  it  with  them 
Vol  in.  4  B  . 
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OeroBCB,  to  take  any  course  which  seemed  to  them  best :  they  pre* 
v.^.^^-^  ferred  the  one  stated  in  the  bill,  by  suit,  judgment,  and 
Wilson  and   guie  under  execution,  which  took  place  with  no  other  in- 

Irent  '  ,  "^ 

▼•         tent  but  the  payment  of  a  lust  debt,  as  well  of  cratitude, 
Batlemnd  iT,.  j  !„ 

othera.      as  actual  cash  and  tobacco  advanced. ' 

•* ■•'       Sundry  exhibits  and  affidavits  (which,  by  consent  of 

parties,  were  read  as  evidence)  strongly  supported  the 
statement  made  in  this  answer.  It  also  appeared,  from  the 
affidavit  of  Boaz  Ford^  the  deputy  sheriiT,  who  sold  the 
slaves  and  other  property  under  the  writs  oi  Jieri  faaoM^ 
in  favour  of  the  Harrisons^  that,  shortly  after  receiving 
those  e^^cutions,  he  met  with  David  Copland^  at  Bud' 
ingham  Court,   who  immediately  expressed  an  uncom- 
mon degree  of  satisfaction  at  seeing  him,  and  inquired  if 
he  had  not  the  above  ei^ecutions :   he  answered  in  the 
affirmative  :  whereupon  Mr.  Copland  drew  out  a  list  of 
slaves,  &c.,  >irhich  he  said  he  wished  to  be  advertised  to 
satisfy  them ;  observing  that  the  affiant  might  have  no  far- 
ther trouble  about  the  businesS|  than  to  name  a  day,  at 
his  house,  for  the  sale,  and  that  he  would  notify  the  plain- 
tiffs,  that  the  property  might  be  undoubtedly  sold.     The 
sale,  accordingly,  took  place  (after  advertising)  at  Mr, 
Copland*s  own  house,  where  the  property  was  produced, 
according   to    the  list  before   fiirnished,  and  sold ;    at 
ivhich  sale  William  A.  Harrison  became  the  purchaser, 
not   only    for    himself,    but    for    Benjamin    Harrisot^ 
for  whom  he  acted ;  that  no  person  but  the  said  JSar^ 
rison  made  ^   bid,  except  this   affiant^  who  did  so  in 
order  to  start  the  sale  of  a  piece  of  property ;   but  that, 
considering  the  time  an^  terms  of  gate,  the  sales  were  as 
good  as  could  be  expected  |  that  it  was  very  common 
for  the    sheriff  to    advertise  and  sell  property  by  list, 
without  any  actual  sei^iurej   that  if  the  debts  were  ^ena 
fide   and  just,  there  was,  in  his  opinion,  nothing  in  the 
manner  of  levy  and  sale  to  vitiate  the  transaction ;  thai 
the  property,  so  soon  as  it  was  hid  out^  was  immediately 
ordered  by  Mr.  Copland  back  inta  his  service ;  that,  at  the 
sale,  Mr.  Copland  expressed  to  the  affiant  some  uneasi* 
fiess,  stating  that  there  was  room  for  the  Harrison*  la 
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Use  considerable  deception  on  his  children,  providfed  they    October, 

did  not  convey  the  property  purchased  at  said  sale  to  his    v«^*v*^-/ 

children,  according  to  promise ;  and  further  stating,  that   ^iJJJI^^J"'* 

the  meanine  and  intent  of  the  business  was  to  secure  the    _    ▼- 

,        ,  ,  Butler  and 

property  to  his  wife's  children*  othew. 

The  Court  of  chancery  granted  the  injunction^  jfune  — — — -"^ 
13th,  1811,  and,  on  the  17th  day  of  the  same  month,  dis- 
solved it;   upon  a  motion  made  to  that  eflect,  by  con- 
sent of  parties;  "  being  of  opinion,  that  if  cither  the  ces^ 
tuy  que  trust,  or  cestuy  que  use^  had  supposed  there  was 
any  combination  between  the  trustees  and  the  creditors  of 
David  Copland^  and  had  asked  for  an  injunction  to  stop 
a  like  sale  of  the  property  in  question,  until  the  matter 
could  be  examined  into,  it  might  have  been  granted  upon 
,  the  principles  of  the  Court,  because  neither  cestuy,  que 
trust  nor  cestuy  que  ust  have  any  legal  right  in  the  trust 
subject,  and,  therefore,  they  cannot  maintain  an  action  at 
law,  upon  an  equitable  interest ;  and  hence  it  is  that  they 
are  entitled,  (and  at  all  times,)  if  clear  of  fraud,  to  the 
aid  of  a  Court  of  equity,  since  they  are  clearly  without  a 
remedy  at  law^  and,  on  this  account,  when  they  come 
with   clean  hands,  they  are  the  peculiar  favourites   of 
equity  ;   and  so  is  the  trustee  applying  under  like  cir- 
cumstances,  in  relation  to   either  cestuy  que  trusty  or 
cestuy  que  use^  as  it  respects  the  subject  of  the  trust  ; 
but  not  as  it  respects  those  who  violate  his  legal  rights  as 
trustee ;  since,  for  any  such  violation,  he  has  an  ade- 
quate remedy  at  law ;   as  for  example,  in  the  principal 
case,  he  might  maintain  detinue,  trover^  or  trespass^  be- 
fore a  sale,  beside  the  additional  remedy  upon  the  bond 
to  indemnify  the  sheriff  to  sell.*     The  property  is  Cop' 
land%  or  it  is  not :  if  it  is,  M^Kenzie  should  be  allowed 
to   indemnify  the  sheriff,  and  to  sellr  if  it  is  not,  the 
plaintiffs'  right  would  not  be  changed  by  a  sale;   their 
legal  remedy  is  open  to  them;  and  a  Court  of  equity 

•  Note   See  act  "  oODCcrning  sheriff^*'  passed  Fcbntart/  8th,  1808.    Bev. 
C«/e,  vol.  2.  p.  160. 
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October*  should  not  interpose,  but  under  such  circuoaslaAcei  v 
s,^-v^^/  would  justify  it  in  any  other  case.  If,  in  thU  case,  dm 
^^  Trent "^  Court  can  interpose  in  the  first  instance,  is  it  not  opeMg 
„    ▼.  an  avenue  to  this  Court,  by  which  every  case  whatsoenr 

Butler  and  .       ,       .     -.      --.t  »  •  i       •       «-  «    a^ 

others,      may  be  let  in  r     Nay,  does  it  not  render  ine^ctual  d^e 

■""^  act  of  the  legislature,  which  makes  it  the  duty  of  the  sb*- 

riff  to  sell  when  he  is  indemnified?     Or  is  the  Court  ti 

try  the  fraud  stated  in  the  answer,  in  relation  to  the  ju4|^ 

ments  and  deeds  referred  to  by  the  bill  ?     If  the  Court  k, 

may  it  not  be  called  upon,  in  every  case,  to  stop  the  pne 

ceedings  at  law,  and  to  try  the  cause  i     Or  is  the  Govt 

to  become  a  mere  handmaid  to  a  Court  of  law^  and  to 

direct  an  issue  in  all  such  cases  ?     If  the  Court  is  to  da 

this,  why  not  let  the  issue  be  made  up  in  the  Court  of 

law  in  the  first  instance,  since  every  citizen,  who  is  ade- 

fendant^  has  a  right  (as  it  now  seems  to  the  Court}  to  dp: 

mur  to  a  bill  like  the  present,  and  to  demand  a  trial  bf 

jury.     Upon  this  view  of  the  subject,  this  Court  erred 

in  granting  the  injunction  ;  and,  therefore,  it  is  admitted^ 

the  counsel  was  correct  in  asking  a  dissolution  of  it^upon 

J       the  ground  that  it  should  not  have  been  granted  ;  for  which 

reason  it  is  now  discharged;   biit  the  plaintiffs  mayt-ac- 

cording  to  the  course  of  the  Court,  carry  on  this  suit  as 

an  original  bill  for  relief,  or  suffer  it  to  be  dismissed  il 

the  next  term,  under  the  act/' 

V  Thursday,  the  4th  of  February ^  1813^  the  foUowlfi|( 
was  delivered  by  Judge  Roan£  as  the  opinion  of  dft 
Court  of  appeals. 

The  Court  is  of  opinion,  that  although  a  party,  whose 
property  is  taken  in  execution  to  satisfy  the  debt  of  ano- 
ther, may  proceed  to  recover  that  property,  or  damage 
for  th^^king  and  detaining  thereof,  in  a  Court  of  Uiw,| 
and  although  it  is  competent  to  a  sheriff,  having  doubts 
as  to  the  title  of  property  taken  in  execution,  to  demwd 
from  the  creditor  an  indemnifying  bond,  pursuant  to  die 
act  in  such  case  made  and  provided,  yet,  that  neidier  dt 
these  remedies  are  in  exclusion  of  a  proceeding  in  eqtpi* 
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ty,  having  for  its  object  the  retention  of  the  property,  in    OCTdBEE, 
specie.      Every  argument  on  which  the  jurisdiction  of  v^^^n^^i^^ 
the  Courts  of  equity,  to  compel  a  performance  of  a  con-    ^^ 'ive^*"^ 
tract,  in  specie,  is   founded,  is  supposed  to  hold  with    ^   .  ^■ 
equal  force,  at  least,  in  favour  of  retaining^  a  subject  of      others. 
property,  which  another,  having  no  title  thereto,  claims 
to    arrest   and  dispose   of   by  means    of  an  execution, 
rather  thaa  turn  the  rightful  owner  round  to    seek   an 
uncertain  and  inadequate  reparation  in  damages.      On 
this  ground,  the   Court  is  of  opinion,  that  the  declared 
principle  of  the  decree  before  us  is  erroneous. 

With  respect  to  the  merits  of  this  particular  case, 
while  the  Court,  as  the  case  now  appears,  has  no  reason 
to  doubt  that  the  judgments  under  which  the  property 
conveyed  was  purchased,  were  founded  on  a  valuable 
and  even  meritorious  consideration  ;  neither  does  it  per- 
ceive any  circumstances,  as  to  the  manner  of  obtaining* 
or  proceeding  under  the  same,  which,  independently  of 
that  objection,  would  be  considered  as  unfair,  or  contrary 
to  the  usages  of  the  country  in  relation  to  such  transac- 
tions* With  respect  to  the  possession  of  the  slaves, 
which  is  alleged  to  have  been  retained  by  Mn  Copland^ 
the  Court  is  of  opinion,  that  a  title  in  them  was  duly 
acquired  by  the  grantors  in  the  deeds  in  the  proceedings 
mentioned,  and  that  the  said  slaves  were,  by  them,  loan- 
ed to  Mrs*  Copland^  or  to  her  husband  ;  they  could  not, 
therefore^  be  considered  as  the  slaves  of  Mr.  Copland^ 
in  favour  of  hts  creditors ;  but  such  loan  was  liable  to  be 
terminated,  and  the  property  resumed,  by  the  lenders,  at 
any  time  within  five  years ;  which,  in  fact,  was  done,  by 
the  execution  of  the  deeds  in  the  proceedings  men- 
tioned* 

On  these  grounds,  the  decree  of  dissolution  is  re-, 
versed,  and  the  injunction  reinstated,  with  liberty  to  the 
appellees  to  impeach  the  title  of  the  appellants,  by  show- 
ing the  judgments  in  the  proceedings  mentioned  to  have 
been  voluntary,  or  fraudulent,  on  the  final  hearing  of  the. 
cause. 
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^"^ibft  Sexton  against  Holmes. 

The  puintiff  IN  an  action  of  assumpsit^  "  Hugh  Holmes  complaineil 
mu8?T«?e  ol  Joseph  Sextofi,  in  custody  &c.,  of  a  plea,  for  this,  to 
by*ihrdeS-  ^'^»  ^^^  whereas^  on  the  4th  day  of  March^  in  the  year 
«nt,^o«f<M;«j.  of  our   Lord  1804,  certain   articles  of  agreement  were 

lys    not    by  '  ^ 

Why  of  recital  made f  and  entered  into,  by  the  said  Hugh  Holmes  9nA 
the  deciara-  Joseph  SextOTiy  and  a  certain  discourse  had  and  moved, 
life  tD^bf•^e^  ^^)  ^"^  Concerning  a  certain  tract  of  land  tn  the  county 
SS^error  *  ®^  Frederick^  wherein  and  whereby  it  was  agreed b^tWcctk 
and  not  oared  them,  that  the  Said  Husrh  Holmes,  on  his  part,  should  sell 

by  verdict.  ^'  ,.,^  I    ^  ^  . 

(frSaeSyme  and  convey  unto  the  said  joseph  Sexton^  a  certam  tract 
"mmm^j,  of  land,  which  he  purchased  of  Jacob  Hanner^  contaio- 
ing  208  acres,  in  consideration  of  the  sum  of  SOO  dol- 
lars, to  be  paid  unto  the  said  Holmes  in  three  annual  in* 
stalments,  with  interest  from  the  date;  and  that  the  said 
Holmes  was  to  make  a  special  warranty^  and  not  to  be 
liable  for  any  disputes  with  Joseph  Bakery  or  any  other 
person  whose  lines  might  interlock  with  said  Sexton i 
and  said  Holmes  was  to  make  a  conveyance  when  called 
upon ;  in  which  case,  the  said  Sexton  was  to  give  security 
on  the  land,  or  personal  security,  if  said  Sexton  chose. 
And  further,  said  Sexton^  on  his  part,  was  to  execute  three 
several  bonds,  of  100  dollars  each,  payable  as  iJ'oresaid, 
and  was  to  have  immediate  possession ;  which  said  arti- 
cles of  agreement  are  now  in  possession  of  said  plain- 
tiff, and  to  the  Court  now  here  shown.  And  the  said 
plaintiflf,  in  consideration  of  said  agreement,  and,  also, 
in  consideration  that  the  said  defendant  had  under takrfh 
and  faithfully  promised  to  T^tv^orm  every  thing  in  satd 
agreement  on  his  part  to  be  performed,  promised  and 
undertook  to  perform  every  thing  on  hij  pare  to  be  per- 
formed. And  the  said  plaintiff  avers,  th^t  he  hath  faith- 
fully performed  all  that  was  required  of  him,  on  his  part^ 
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as  far  as  he  was  suffered  by  the  said  defendant  to  per-    OcTOBBit, 

1811. 

form,  and  that  he  was  bound  to  perforin :  but  the  said 
defendant,  his  said  agreement  and  undertaking  has  not 
kept  and  performed,  but  the  agreement  hath  broken  in 
this,  that  he  hath  not  paid  the  300  dollars  by  instal- 
ments, or  at  any  time,  or  in  any  manner  whatever,  or  any 
part  thereof,  with  interest,  as  he  was  bound  to  do ;  nei- 
ther has  he  given  his  bonds  for  100  dollars  each,  nor  of- 
fered to  do  the  same,  nor  has  he  given  security,  or  offered 
to  do  so,  although  he  has  been  often  required  to  perform 
his  contract  aforesaid^  but  the  same  to  do  hath  hitherto 
refused,  and  still  doth  refuse  to  do;  and  »o  the  afortimd 
plaintiff  saithf  that  the  said  defendant  his  agreement  has 
not  kept^  but  has  broken  the  same;  to  the  damage  of  the 
plaintiff,''  &c. 

Plea  non  assumpsit^  to  which  the  defendant  afterwards 
added  several  other  pleas* 

Verdict  and  judgment  for  the  plaintiff  for  300  dollars 
damages,  with  legal  interest  thereon  from  the  9th  of 
March^  1804;  from  which  judgment  the  defendant  apT 
pealed  to  this  Court* 

Tuesday^  February  9th,  1813,  Judge    Roahe   pro* 
nounced  the  following  opinion  of  the  Court : 

*'  The  Court  (not  deciding  upon  any  other  point  mad^e, 
or  occurring,  in  this  cause)  is  of  opinion  that  the  judg- 
ment is  erroneous  in  this,  that  there  is  no  promise  or  as-' 
sumpsit  suffciently  averred  in  the  declaration.  The  judg* 
ment  is,  therefore^  reversed^  with  costs,  and  judgment  tn^ 
tcred  for  the  appellant*'- 
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^"^iis!^  Hair.ston  against  Hughes  and  others. 

Before  tiie  IN  an  action  of  debt^  instituted  in  the  year  1798,  on 
cry  7th,  1814,  an  administration  bond,  in  the  names  of  Hughes  and 
cxTcutow'^ud  others,  justices  of  Henry  county,  who  sued  for  the  bene- 
tor°'""'^^ieiw  ^^  ^^  Stephen  Smith  and  Bird  Smithy  executors  of  Guy 
acts  of'i8i3,  .T/w/M,  deceased,  against  jfames  Lyon  and  Sarah  his  wifc^ 
a  decree  in  (late  Sarah  Lindsay^  Abraham  Penn^  George  Hairston^ 
gabtt^iin  c*c-  and  Jarrett  Patterson,  surviving  obligors  of  vSV^r/i/r  Lind^ 
n^^i^traior***  *^yi  (°^^^  Scirah  Lyon^)  John  Lindsay^  Abrakamr  Penn^ 
uT'f'^S^bi  ^^^^S^  Hairston^  and  Jarrett  Patterson^  the  declaratiOD 
oj  hif  testa-  set  forth  a  bond,  in  the  usual  form,  conditioned  for  the 
taie,  out  of  due  administration  of  the  estate  of  Jacob  Lindsay^  dc- 
Ai>  Aomlf  ^to  ceased,  by  the  obligors,  Sarah  and  John;  and  charged, 
^tredA^v^l  ^^  ^  breach  of  the  condition,  that  in  a  suit,  in  the  high 
Jieri  facia*    Court  of  chancerv,  in  behalf  of  the  said  Stephen  Smith 

•ml  retnrD  of  "^  r  >r>  .        , 

nulla  bona,)  and  Bird  Smithy  executors  of  Guy  iSmiM,  deceased,  against 
eieot evidence  the  said  administrator  and  administratrix,  they  were  di- 
t^/ uJ^tho?-  rected  by  a  decree  of  the  said  Court  to  pay  to  the  said 
ii^nrt  *th*^  plaintiffs  a  certain  sum  of  money  "  out  of  the  goods  and 
tecuritiei  in  chattels  of  the  said  Jacob  Lzndsay^  in  the  hands  of  the  said 

the    adminii.  "^  ,,..  f*«i  n-   * 

tration  bond;  administratrix  to  be  administered j^  that  sumcient  goods 
«e««iry  ***o*^'  and  chattels,  belonging  to  the  estate  of  the  said  Jacob 
oMwitag^nl't  Lindsay,  deceased,  to  satisfy  the  said  decree,  camue  to  the 
the  executor  hands  and  possession  of  the  said  administrator  and  ad- 
for,  Mj^est.  ministratrix,  but  were  by  them  eloigned,  wasted,  and 
tavit*        '  converted  to  their  own  use,  whereby  the  said  decree  rc- 


fr>  See  Go^         .       ,  •   c    j 

don*8    admi'  mained  unsatisfied. 


7hTjn!tice8       ^\^^  "  conditions  performed,'*  and  hsue  thereupon. 
eflVedcrtck,  1^^  gyjj  having  abated  as  to  all  the  defendants,  except 

1    Alwif.    p.  ^  .  »  r 

1.;    Meade  George   Hairston^  a    verdict  was  found  for  the  plain- 

andotfwrt  ▼. 

JSrookfTig'y 

antes  Cutlett  ,^     ^       „.       .^ 

undotherB  v;  Carter*^  executor 8^  lMunf.\^.  24  ;  Moore* 8  executors  ▼.  JPerj^ueon  tmd 

others,  £  Mimf  p,  421. 

•  Note.    Qiuerey  whether  the  act  abore  mentioned  has  aUered  the  law  in  rehiuoo  to  iht 
eftect  of  a  decree  :  liuce  it  meotious  only  **  a  Judgment  ?*' 
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tiffs,    assessing    their    damages     to    326/.    5^.,   beside    Qctobsb» 

their  costs  ;  ^^  and  that  goods  and  chattels,  which  were    v^,^^^^^ 

of  jfacolf  Lindaay^  deceased,  in  the  writing  obligatory      HairttoQ 

aforesaid  nanted,  came  to  the  hands  of  the  said  Sarah   Hughes  and 

others* 

Z/>i^ay,administratrix,  andof  y^An  L/nisbczy, administra-  -.iw* 

tor,  of  Jacob  I^ndsayy  deceased,  to  be  administered,  of 
the  value  of  the  damages  and  costs  aforesaid^  wh'ch  they 
wasted  i^^  subject  to  the  opinion  of  the  Court  upon  a 
point  reserved  at  the  trial,  viz  ,  ^^  whether  this  action 
could  be  maintaii^ed  against  the  securities  of  Surah  Lind^ 
,  say  and  John  Lindsay^  on  their  administration  bond, 
upon  the  return  of  '  no  effects  in  the-hands  of  the  admi'^ 
nistrators^'  by  the  sheriff  of  Patr'ck  county,  on  ?l  Jieri 
facias  which  issued  from  the  high  Court  of  chancery 
on  a  decree  which  the  plaintiffs  in  this  cause  had  therein 
obtained  against  the  said  administrators,  without  first 
showing  a  devastavit  in  a  suit  against  the  said  administra" 
torsr 

The  district  Court  was  of  opinion  that,  on  this  point 
reserved*  the  law  was  for  the  plaintiffs,  and  therefore 
entered  a  judgment  according  to  the  verdict;  from 
which  the  defendant,  Hairstony  app^ed. 

February  10th,  18i>3,  the  president  projQounced  the 
following  opinion  of  this  Courts 

*^  It  not  appearing  by  the  decree,  which  is  set  forth  an 
the  declaration,  that  a  waste ^oi  the  estate  of  the  intestate 
is  established  by  that  decree  against  the  administrator 
and  administratrix,  the  principals  in  (he  bond  ;  the  Court 
(not  deciding,  at  this  time,  what  would  be  the  effect  of 
the  decree,  if  it  had  so  appeared^  in  a  suit  against  the  se- 
curity only,  or  against  the  security  and  the  principal 
jointly)  is  of  opinion  that  the  said  judgment  is  erro« 
neous** 

Judgment  reversed^  and  entered  for  the  appellant* 

VoL.UI,  4Q 
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Argued  May 

^d  rea','^1  Baird  against  Bland  and  others. 

ed        Jan.  , 

fiOlh,   1813. 

1.  If,  by  a  THEODORICK  BLAND  and  others,  children  of 
riiig<j  teuie^  Theodorick  Biand^  deceased,  and  of  Sarah^  his  wife*  also 
to!S«i!"  uin  deceased,  brought  suit  in  \ht  late  high  Court  of  chancery 
to  zV^T^  against  Thomas  L.  Lee,  Peter  S.  Randolph,  Anthony 
trust ees   and  7'^^;-^/^^,  and  yohti  Thomtoti.  heirs  of  Thomas  Ludweil 

their  heirs,  to  •^ 

the  use  of  the  Lee^  and  Others,  who  were  trustees  in  a  deed  of  marriage 
and  after  her  settlement  between  the  said  husband  and  wife,  before 
use  ofiilehu^  their  marriage ;  by  which  deed,  bearing  date  the  4th  of 
and^ifteVthe  ^^^^^*^'"»  ITT^y  sundry  slaves,  and  other  property,  were 
dej.ih  of  the  conveyed  tothe  said  trustees,  to  the  use  of  the  said  Sarah 

survivor,     to  ^ 

the  use  of  the  during  her  life;   and,  after  her  death,  to  the  use  of  the 

children  of  .  ,    rr,         »     .    »      i      .        »  •     i.r       r         «  .  j- 

the  marrhi;.e,  said  Theodonck,  during  his  life,  for  the  maintenance  of 
d?vided  \e-*  himself  and  of  the  children  of  the  marriage,  "  in  lieu  and 
and^'their™'  Satisfaction  of  any  claim  of  dower  or  distribution  which 
heirsforefer;  ^j^^  g^^jj  Sarah  micht  claim  in  any  of  the  slaves  and  other 

npon      the  " 

deaths  of  the  personal  estate  of  which  her  said  intended  husband  micrht 

husband    and  '■  .  i.  r 

wife,  the  ehii-  die  poSsessed ;  and,  immediately  after  the  death  of  the 
marriaee  are  survlvor,  the  said  slwes  and  other  personal  estate  to  be  to 
oniv  to  The  the  use  atid  behoof  of  such  child,  or  children,  of  the  body 
the'^abtjiute  ^^  ^^^  ®^'^  Sarah,  begotten  by  the  said  Theodorick,  for 
/<;^a/ es'aie.  such'  estate  and  interest  therein,  and  for  such  parts  and 
9.  In  such  proportions  thereof,  as  he,  by  deed,  or  will,  might  ap- 
pareW  in^  point;  and  in  case  no  such  deed,  or  will,  should  be  exe- 
hi'''de^riv.S  c^ted,  then  to  the  use  and  behoof  of  all  the  children  of 
**^d^***  dlT'Irt  ^^^  ^^^y  ^^  the  said  i'^roA,  begotten  by  the  said  Theo- 
this  life,  icHv-  dorlck,  equally  to  be  divided  between  theim  and  their  beirs 
\indera^c,ihe  for  ever;  and,  in  default  of  such  chiki  or  children,  to  the 
tbnsdo«not  use  and  behoof  of  such  person  or  persons  as  the  said 
Te   cfXJlf  ^S-ara/i.  by  will,  or  deed,  might  appoint.'* 

uiitH  they  at» 

tain  the  age  of  twenty^oiie  years. 

3»  A  permm  enthlcd  to  a  lep^al  estate  in  slaves,  may  sue  in  etjtnty  to  reeorer  them,  if  there- 
by  a  multiplicity  oftrtHs  wM^y  dc  pritvenied .-  calling  on  the  defendant  tBdi^caver  A«w  ^«i^ 
he  has  haa  them  i«  possession,  and  to  discover  and  sute  an  account  of  their  profits. 

CO*  See  Mdcrton  v.  J^^^^crt  andothen^  iif.UM.  470.,  and  Bast  r.  JBtns,  Hid.  ATt 
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The  bill  charged,  in  general  terms,  the  trustees,  and  October, 
their  heirs  with  misconduct  and  negligence,  by  which  the 
pJaintifTs,  in  their  minority,  v^oth  parents  having  died 
intestate,  and  without  making  any  appointment  by  any 
other  deed,)  had  sustained  great  losses ;  and  further  al* 
leged,  that  the  plaintiflF,  Theodorick^  attained  his  full  age 
on  the  6th  of  December^  1797^  after  which  he  discovered 
that  a  ceruin  Jo  An  Ba'rd^  jutu^  by  some  unlawful  or 
covinous  means,  had  obtained  the  possession  of  a  negio- 
man  slave,  named  Wiil^  one  of  the  slaves  in  the  said  deed 
mentioned ;  and  that  Lydia  Kichard^on  had,  in  like  man<p 
ner,  obtained  the  possession  of  another,  by  the  name  of 
BUI;  that  the  plaintiffs  had  demanded  the  said  slaves, 
which  the  said  y&hn  Baird^  j\xn.^  and  Lydia  Richardson^ 
(who  were  made  defendants,)  had  refused  to  deliver,  al" 
though  they  well  knew  the  same  to  belong  to  the  plaintiffs, 
who,  therefore,  prayed  a  decree  for  the  said  slaves;  that 
eaph  of  the  said  defendants  be  con^pelled  to  discover  how 
long  he,  or  fc^he,  had  had  possession .  thereof,  respectively, 
^nd  also  to  discover  and  state  an  aAount  of  profits.  The* 
billf  moreover,  contained  a  prayer,  that  the  heirs  pf  tho 
trustees  be  compelled  to  carry  the  trust  into  effect.* 

Anthony  Thornton^  eldest  son  of  one  of  the  trustees, 
by  his  answer,  denied  any  kiiowledge  of  the  transaction^ 
in  question,  or  any  responsibility  arising  from  his  father^s 
having  been  a  trustee  in  the  deed ,  averring,  that  he  wa^ 
in  no  manner  interested  m  his  father's  estate ;  from  whicl> 
fae  was  to  receive  no  advantage  |  nor  did  he,  by  any 
DaeAs,  think  himself  bound  to  carry  into  effect  t^e  trust 
in  the  de^d  executed  by  his  father ;  but  he  had  no  objec- 
tion to  the  plaintiff^'  using  his  name  ffneqessary)  in  car<* 
rying  on  a  suit,  or  s^its,  for  obtaining  justice  for  them.t 

*  Note.  There  was  no  demRod,  in  the  bill,  of  an  account  in  wfiat  manner 
Me  tru9t  had  been  executed;  or  by  tohat  title  the  defendanU  held  the 
akves. 

f  Note.  Aecording  to  the  ease  of  RoHnten*9  administrator  %  Brock^ 
\  H.l^  M.  21  d.,  the  plaintiffs  in  tliis  case,  might  have  brooght  an  aetion  oC> 
detinue  in  their  own  Damei),  witboat  osing  the  names  fjf  the  hetn  of  ^h.Q 
dms^es. 
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October,   No  answer  was  |iled  by  any  other  defendant,  except 

v^rv-^    John  Bairdy  jnn,^  who  relied  on  his  being  a  fair  pur- 

Baird       chascr  of  the  slave,  fVill^  at  a  sherifTs  sale,  without  noiice 

BiaiMi  and    of  any  dispute  as  to  the  title,  and  ; alleging  that,  for  more 

! than  five  years  past,  to  wit>  from  Mr  28M  day  of  yuly^ 

179 It  he  had  been  in  possession  of  the  said  slave)  claim- 
ed the  protection  of  the  act  for  che  lioiitation  of  actions* 
*>  This  defendant  never  heard  of  the  marriage  settlemoit 
in  the  bill  mentioned,  nor  of  the  trustees  therein,  until  the 
.  commencement  of  a  suit  against  him  in  the  district  Court 
of  Petersburg^  in  the  names  of  the  said  trustees,  or  some 
of  them,  or  their  heirs,  or  the  heirs  of  some  of  them,  for 
the  said  slave,  WtU^  which  suit  this  defendant  avers  toot 
prosecuted  by  the  said  Theodorick^  thepluinthff^  and  by  hi$ 
own  neglect  dismissed.  This  defendant,  therefore,  denies 
the  suggestion  of  the  complainant  to  be  true  that  he  has 
no  remedy  at  law :  if  a  title  can  be  made  out  under  the 
said  deed,  it  can  be  supported  in  an  action  of  detinue^  and 
ought  not,  therefore,  merely  at  the  discretion  of  the 
plaintiffs,  to  be  brought  in  question  in  this  Court.'*  The 
tim6  when  the  bill  was  filed,  or  subposna  issued,  does  not 
appear  in  the  transcript  of  the  record ;  but  it  probabiy 
was  in,  or  before,  the  year  1798|  the  answer  of  John 
Bairdj  jun.  being  sworn  to  m  August^  1798. 

The  plaintiffs  proved,  by  the  deposition  of  yohn  B. 
Fitzhnghy  that  the  slaves  in  (question  were  two  of  those 
comprehended  in  the  deed  of  trust ;  that  Theodorkk 
Blandj  and  Sarak,  his  wife,  were  married  in  Decen^er^ 
1772,  and  both  died  in  Aprils  1 793,.  leaving;  issue,  ^e 
plaintifis,  Theodorkk^  Sophia^  and  Henrys  Bland;  that, 
on  the  5th  day  of  March^  1798,  the  deponent  saw  the* 
slave,  Willy  in  the  possession  of  John  Baird^juTh^  when 
the  plaintiff,  Theodorici,  demanded,  and  Baird  refu9<^ 
to  deliver  him,  *'  cdi^ging^  that  he  had  bot^kt  him  at  € 
sheriff^ s  sale  about  seven  years  ago.^^ 

The  suit  abated  as  to  Thomas  LudweU  Lee  and  Peter 
S.  Randolph^  by  their  deaths ;  and  the  bill  being  taken  for 
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confessed  ^against  the  defendant,  Lydia  Richardson^  for  Octobbb» 
failing  to  appear  and  answer,  after  an  attachment  for  that  v;^^-^-^^ 
contempt  had  been  returned  executed  upon  her,  the  ^«*"* 
cause  came  on  to  be  heard  the  14th  of  May^  1805,  when  Bland  an4 
the  late  Chancellor  WYthe  pronounced  his  opinion,  '  ^ 
**'  that  the  bill  is  properly  maintainable  in  the  Court  of 
equity,  not  only  because  here  the  plaintiffs  may«  as  they 
now  do,  claim  the  benefit  of  a  tnut  estate  in  slaves ^0 
which  species  of  property  the  statute  transferring  uses 
into  possession  extendeth  not  ;*  but  because  the  plaintiffs 
demand  (what  they  could  but  partly  demand  in  the  Court 
of  common  law)  both  a  discovery  of  sundry  material facts^ 
and  an  account  of  profits^  which  can  be  settled  in  this 
Court,  by  6ne  of  its  officers,  more  conveniently  than  by 
a  jury;  so  that  the  plaintiffs,  although  relievable  by  an 
action  of  detinue'in  the  names  of  their  trustees,  are  more 
completely  relievable  by  this  mode  of  proceeding;  and 
that  of  this  relief  the  plaintiffs  are  not  deprived  by  equity 
of  the  statute  for  limitation  of  actions  and  avoiding  of 
suits,'*  v^the  agreemeiit  in  consideration  of  marriage,  in  the 
bill  mentioned,  having  been  legally  recorded  in  due  time,) 
•'  if  the  defendant's,  y^An  Sair^,  jun.,  possession,  by  him 
alleged^  but  not  proved,  had  been  as  long  as  he  affirmed." 
It  was,  therefore,  adjudged  and  decreed,  that  the  defend- 
ant, John  Bairdy  jun.,  deliver  to  the  plaintiffs  the  slave, 
Willy  first  named  in  the  bill,  and  account  for  his  profits,  &c. 
A  decree  nisi  was  entered  against  the  defendant,  Lydia 
Richardson ;  and  as  to  the  defendants,  Anthony  Thornton 
and  John  Thornton,  the  bill  was  dismissed,  with  costs. 
During  the  same  term,  on  motion  of  jfohn  Bairdy  jun., 
by  his  counsel,  the  decree  was  set  aside,  and  he  was  per- 
mitted to  file  several  exhibits ;  from  which  it  appeared 
that  the  negro  man,  Willy  was  taken  in  jfuTie^  1791,  by 
the  sheriff  of  Chesterfield  county,  upon  an  attachmeni 
against  Theodorick  Bland^  for  a  debt  alleged  to  be  due  to 
yohn  Pride ;  and,  by  virtue  of  an  order  of  the  Court  of 

*  KoCe.  See  Bev,  Cods,  t6I.  1.  eb.  9a  teet  U.  p.  159. 
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Supreme  Court  of  Appeals, 


Baird 
▼. 

Bkod  and 
others. 


OpTOBBBt  said  county,  was  sold  by  the  sheriflP,  and  bought  by  Joku 
Baird,}\in.^  July  28th,  1791^  for  the  sum  of  67/. ;  that 
the  suit  against  him.  in  the  Petersburg  district  Court,  in 
the  name  of  the  heirs  at  law  of  the  trustees  aforesaid, 
was  instituted  September  4th,  1793,  and  dismissed,  for 
want  of  prosecution,  September  19th,  1796 

May  19th,  1806,  the  cause  being  reheard,  the  chancel" 
lor  retained  his  former  opinion,  and  renewed  his  decree; 
w^reupon  the  defendant,  J^hn  Bairdj  j\xn.i  appealed  tc^ 
this  Coiirtp 


A7S, 


George  K.  Taylor^  for  the  appellant.  The  Court  of 
chancery  had  no  jurisdiction ;  there  being  a  plain  and 
adequate  remedy  at  law,  by  action  of  detinue  in  the  name 
of  the  trustees.  The  legal  title  was,  to  all  intents  and 
purposes,  vested  in  the  trustees,  who  were  living  at  the 
time  when  Batrd  obtained  possession  of  the  negro.* 
7*hey  took  upon  themselves  a  sacred  duty,  to  assert  the 
right  whenever  it  was  impugned.  Suit  should,  there* 
fore,  have  been  brought  by  them.  It  appears,  indeed, 
that  the  heirs  of  the  trustees  did  brin^  a  suit,  which 
thdy  might  have  prosecuted. 

There  was  no  necessity  for  a  discovery.  The  plainti£Bi 
themselves  have  exhibited  testimony.  The  chancelior 
has  taken  another  strange  ground  of  jurisdiction ;  that 
an  account  of  hire  of  negroes  was  demanded.  But  the 
plaintiffs  were  not  compelled  to  come  into  equity  for  this* 
A  jury  could  have  settled  it  better  than  a  commissioner. 
Bland  and  wife^  when  living,  could  not  have  sued  the  ap- 
pellant, Bairdy  in  a  Court  of  equity ;  and  their  posterity 
can  have  no  better  title  than  they.  < 

2.  The  act  of  limitations  was  a  bar  to  the  claim  of  the 
4  Jfac.  plaintiffs  ;(a)  for  the  rule  of  equity,  that  the  statute  does 
not  bar  a  trust  estate,  holds  only  as  between  cestuy  que 


•  Note.  It  doei  not  appear,  from  the  transoript  of  th«  record,  whether 
any  of  the  trustees  were  then  living,  or  not  The  bill  atated  that  they  seve« 
rally  died  in  the  yean  17S0,  178:^^  and  1783  \  hut  there  was  no  prp^/m.  th« 
subject. 
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trust  and  trustees^  not  between  cestuy  que  trust  and  trus^  October* 

tees  on  one  side,  and  strangers  on  the  other  ;  therefore,  s^^^^r^^ 

ivhere  a  cestuy  que  trusty  and  his  trustees,  are  both  out  of  i^9\tA 

possession  for  the  time  limited,  the  party  in  possession  Bland  and 

has  a  good  bar  against  them  both«(a)                                  \  "  •    . 


(fl)  P*!-  *  ord 

Hay^  on  the  same  side,  referred  also  to  Judge  Tuc-  the    ea«e   of 

KER^s  opinion,  in  Fttzhugh  v.  Anderson  and  others^  2  H.  MachwrtM^ 

9e«    «lao 
T9wn»hendr. 
Wirt  J  for  the  appellees.     The  deed  of  marriafi:e  settle-  Towtuhend, 

»  ;      » .  •  ^   ^^^'    ^** 

ment  was  recorded^  which  was  notice  to  all  the  world  ;  R^^    554. 

80  that  Baird  had  constructive  notice,  if  not  actual  By  mrriiort^ 
the  deed,  the  children  are  6riginal  purchasers^  taking  as  ,  ' 
remainder- men,  not  as  heirs.*  The  slave,  named  PVW^ 
was  sold  for  Bland's  debt,  and  purchased  by  Baird^  while 
the  plaintiffs  were  infants.  The  suit  was  brought  by  one 
of  them,  as  soon  as  he  came  of  age,  for  himself,  and  the 
other  two,  who  were  yet  under  age,  to  bring  the  trustees, 
and  the  holder  of  the  property,  into  a  Court  of  equity, 
demanding  an  account  of  the  trust,j  and  a  discovery 
by  what  title  the  defendant,  Bairdy  held.  The  witness 
does  not  show  when  BairtPs  title  commenced,  or  how  it 
accrued*  It  was  a  proper  case,  therefore,  for  discovery. 
The  plaintiffs  could  not  know  but  that  Baird  held  under 
the  trustees  themselves*  The  account  of  hire  was  to  be 
founded  on  facts  to  be  disclosed  by  the  answer.  At  law, 
the  plaintiffs  could  not  have  obtained  a  verdict  for  hire, 
because  tbey  knew  not  when  it  cooimenced^ 

If  bland  and  yrxft  had  sued  in  equity,  a  demurrer  to 
thtir  bill  would  not  have  been  sustained ;  because  tbey 
had  no  rehfedy  at:  law,  their  title  being  equitable  only. 
Their  ne|;l.ect^  or  omission*  cannot  prejudice  the  present 
plqiintifis,  who  claim  under  the  deed.  The  act  of  limita- 
tions,  therefore,  does  not  apply.     The  whole  time,  oa 

«  Note.    See  Tahb  and  Qihen  v.  Archer  and  others,  3  H,  k,  M.  399^ 

f  This  appeUTB  to  be  a  mistiike*    See  ante. 
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OcTOBSHy  which  Baird  relies,  ran  during  the  minority  of  the  plane 

v^^p^,,^^^  tiffs.     Ihe  two  years   in  Blondes  lifetime  did  not  ma 

Baird       against  them,  for  they  do  not  claim  as  hcirs^    but   as 

Bland   and  purchasers*     I  admit  the  law  to  be  as  Mr.  Taylor  has 


said,  ip  relation  to  the  legal  title ;  but  the  rule  ia^  that 
the  act  must  run  against  the  equitable  titlty  as  well  as  the 
tegaU  before  the  holder  of  the  equitable  can  be  barred. 
But  it  could  not  run  against  the  infants.  Thty  are  ex^ 
pressly  excepted  in  the  act.  Their  right  of  action  ac- 
crued in  1793,  when  their  father  and  mother  died.  The 
testuy  que  trust  must  be  equally  negligent  with  the  trustee 
^  to  make  the  statute  a  bar  against  both*     In  LlcivelRn  y, 

{n\  i  Etg.  MackworthJia)  the  time  was  counted  against  the  cestuy  que 
,    trusty  who  was  of  full  age.     In  Tov^nshend  v.    Tawm- 

{b)  1  Bro.  shend,(b)  i%  was  counted  not  upon  the  trustee,  but  upon 
'  the  man  who  had  the  substantial  claim  to  the  proper^. 
No  case,  or  dictum,  can  be  shown,  that  the  act  shall  nm 
against  the  cestuy  que  trust  merely  on  the  ground  that  it 
ran  against  the  trustee,  or  that  the  former  cannot  sue  m 
equity,  because  the  latter  cannot  sue  at  law* 

Hay 9  in  reply.  The  chancellor's  benevolent  feelings 
Influenced  his  judgment.  The  decree  is  fraught  with 
error  from  beginning  to  end.  Suppose  a  landed  estate 
conveyed  to  trustees  to  receive  jrents  and  profits,  and 
they  and  cestuy  que  trust  are  both  disseised;  could  they 
come  into  equity  to  try  the  title  ?  Ejectment  shoukl  be 
brought  in  the  names  of  the  trustees. 

A  plaintiff  should  not  c<>me  into  equity^  merely  for  a 
discovery  of  facts  which  can  be  proved  by  testinaooy  at 
law.  A  bill  for  discovery  lies  in  cases  only  where  the  4 
discovery  cannot  be  obtained  without  the,  deAidant's  an* 
swer.  In  what  manner  Baird  got  possession  of  the 
slave  was  unimportant,  since  the  plaii^ifff  ^claimed  under 
their  deed.  When  he  got  possession  might  easily  have 
been  piTJved  by  the  neighbours.  The  mere  allegation, 
that  the  plaintiff  knows  not  when  the  defendant  obtained 
possession,  is  not  sufficient  to  give  die  Court  of  equttgf 
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jurisdiction.     Such  a  doctrine  would  destroy  the  com-  OcTOBfiH^ 
mon  law  jurisdiction  altogether.  v-^^v-^ 

As  to  the  act  of  limitations,  the  trustees  discontinued      Baird 
the  suit,  brought  by  them,  before  the  time  had  elapsed.    BluidaiMt 
Let   th^   consequences*  be   upon   them.     If  they   were  . 

barred  by  the  act,  the  legal  title  was  gone  ;  neither  they, 
nor  the  ceetuya  que  tnitt^  could  have  recovered  at  law  in 
1  r9r,  the  five  years  having  then  elapsed.  Equitas  sequi* 
iur  legem*  If  the  trustees  were  barred  at  lawy  the  ces^  ^ 
tuys  que  tru9t  must  be  barred  in  equity.  It  is  monstrous 
that  the  plaintiffs  should  give  the  Court  of  equity  juris* 
diction,  merely  by  coupling  the  trustees^  as  defendants, 
with  Baird,  whose  right  was  complete  at  law  by  his  five  . 
years*  possession. 

In  1  Call,  428.y  it  is  said  that  the  statute  runs,  both  in 
equity  and  at  law,  in  favour  of  iC^seisors  and  tortfeasors* 
Surely,  then,  in  favour  of  a  bona  fide  purchaser*  Infants 
are  not  the  only  objects  of  the  favour  of  a  Court  of 
equity :  fair  purcJutsers  are  equally  favoured.  Baird 
bought  at  a  sheriff's  sale,  and  paid  his  money,  without 
any  suspicion  of  a  defect  of  title* 

The  trustees  executed  the  deed,  and  bound  themselves 
to  fulfil  the  trust.  They  have  neglected  their  duty :  but 
Brnrd  is  not  to  pay  the  penalty*  They  ought  to  be  re* 
sponsible  to  the  cestuys  que  trust.  Between  them  and 
the  plaintiffs,  I  admit  the  Court  had  jurisdiction.  Yet 
the  chancellor  dismissed  the  bill  as  to  them^^  and  gave  ^ 
relief  against  the  wrong  person  ! 

The  great  question  is,  can  the  present  plaintiffs  stand 
in  a  better  case  than  their  own  trustees  ?  Can  the  cestuys 
mue  trust  be  entitled  to  recover,  when  the  trustees  cannot 
either  in  law  or  equity  ?  The  moment  Baird  got  the  pro- 
perty, there  was  an  existing  right  of  action  in  the  trus- 
tees :  (it  was  totally  unimportant  whether  Bland  and  wife 
were  alive  or  not :)  the  act  therefore  began  tarun  imme- 
diately. 

•  Note.  TIm  bill  wm  not  diafoined  ai  to  Uie  inuttet,  but  their  Mrg  at  law. 
VoUUl  4D 
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OpTonmR,        Wirt  referred  to  SugdcHy  342.,  citing  jAftion  v^  LyttoUt 


1811. 


4Bro.  Ch.  Ri^p.AAl. 


Baird 

V. 

BUnd  and         Curia  ddvisori  vul$. 
otherp. 


The  cause  wiis  reargued,  before  a  foil  Co^r^  Jamtof^ 
20th»  1812;  (in  the  absence  of  the  reporter;)  nixi^  after* 
wards,  on  Monday^  the  1 1th  of  February y  )813,  the  pren- 
dent  proppvinced  the  following  opinion  of  the  Qourt : 

^*  Thi3  Court  16  of  opinipn^  Aat  the  appellees,  opon 
the  deaths  of  their  father  and  mottier,  took  a  legol  estate^ 
under  the  deed  of  marriage  aettlenient,'in  the  staves  ia 
.  the  bill  mentioned  ;^  and  that,  being  infonie  at  the  time 
that  estate  vested,  they  were  within  the  provisions  of  the 
act  of  limitations,  in  relation  to  infants ;  ^nd  that,  diere* 
fore,  they  are  not  barred  by  that  s^ct.  And  the  Court  is 
further  of  ppinion,  that,  although  the  appeUeeshave  a  kgd 
title  to  the  staves  in  question,  yet,  far  some  of  the  rcasi^ns 
stated  in  the  decree^  and  to  prevent  a  mulfiflicity  (jfsuitSy 
the  Court  of  chancery  had  jurisdiction  of  the  cpuae; 
and,  for  the  reasons  aforesaid,  affirms  the  decree  of  th$ 
chancellor.''  - 

f  l^ot^  See  B^bintore^  adntmiUrater  t.  fnolp,  IJie^Jlf  )tS«23i^ 
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Cu9tis  against  Ldne;  ^tfSti 


Jon* 
1813. 


THIS  was  an  action  upon  the  case,  brought  by  the  ap-  who»  JTthcT 
pellant  against  the  appellee,  aft  high  sheriff  of  Talffax  e^otT^f  Ihe 
county,  for  refusing  to  permit  him  to  vote  in  the  election  J,^]^  jj  [j^ 
of  members  of  general  Assembly.      *  United 

The  case  made  by  the  appellant  in  his  declara-  ded  yn  that 
tion  was,  that  hairing  been  bom  within  the  common^  coant/  of^ 
Wealth  of  Virgifiia,  and  being  resident  in  that  part  of  ^5b^y  the 
the  county  of  Fairfax,  which  now  constitutes  a  part  of  ■^**  ecaeipn, 

•^  ■  wai   compre- 

the  district  of  Columbia^  at  the  time  when  that  district  headed  in  that 

difltrioty     and 

was  ceded  to  the  United  States j,  he  had  resided  there  who  has  oon- 
^  ever  since ;  but  had  never,  by  any  act  of  his  own,  relin^  side  there  e- 
quished  his  character  of  citizen  of  Virginia  $  that,  on  the  n^cSiUed  to 
inh  of  Aprily  1809,  he  offered  to  vote  at  the  election  of  J^^T*^®"^: 
members  of  the  general  Assembly,  for  the  said  county  "***^  Afcsem- 
of  Fairfax^  m  Virtue  of  a  freehold  estate,  of  more  than  standing  he  . 
100  acres  of  land,  held  by  him  in  that  county,  and  within  ^r^'nia°and 
the  limits  of  this  commonwealth ;  but  was  prohibited  Freehold  * 


therefroto  by  the  defendant.  ^^j^  Hep- 

The  appellee  pleaded  several  pleas,  amounting  in  sub-  ^*j-?^'' 


stance  to  this,  that,  by  the  act,  explanatory  of  the  act,  EUzeig*    « 

entitled  **  an  act  concerning  the  eiectic^  ot  members  of 

Aneral  Assembly,'*  passed  January  I5th,  1808,(a)  the  wheUi??1m* 

^pellant  was  not  entitled  to  vote,  as  fee  did  not  reside  JSe*^,Jjr?ie4 

within  the  commonwealth,  but  resided  within  the  dis- Jgf'l^^j^^' 

trict  of  Columbia  aforesaid,  at  the  time  wheh  he  offered  «»»R*op«**»' 

.     ^  ,  a  p^rsnn^  who 

to  vote,  and  did  not  come  within  the  exception  of  thatisUwibliyen. 
act,  in  favour  of  non-resident  citizens,  employed  abroad  at  an'eiection 
in  the  service  of  the  United  States,  or  of  this  common-  ul™^^^?^ 
wealth*      These  pleas   being  demurred  to,   and   issue -^••^"'^'^  • 

s.  Alio, 
6uaref    wBe- 
(a)  Aer.  C«<i?,v»l*S.p.  I4d.ch«lir.  ther  apr   ac- 

tion   lies     a- 
gainst  an  offi- 
oer  f^r  acting  in  ohedienee  to  a  Ugishithe  act  found  to  be  in  conflict  with  the  comtitutuin  P 
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OcTOBKRj  joined  thereon,  judgment  was  rendered  for  the  defend^ 
.ant  in  the  Court  below;  from  which  judgment  an  appeal 
was  taken  to  this  Court. 


Edmund  /.  Lee^  for  the  appellant,  contended,  that,  ac- 
cording to  the  constitution  of   l^trgmia^  real  properUf 
alone  is  to  be  represented  on  the  floor  of  the  legislature; 
and  that  Mr.  Custia^  l>eing  the  owner  of  a  auficient  free* 
hold  estate  within nhis  commonwealth,  was  entitled  to 
suSrage,  under  the  6th  article  of  the  bill  of  rights,  as  a 
person   **  having  svffident  evidence  of  pemumeni  cem- 
2$on  interest  vnth^  and  attachment  tOj  the  community  i^ 
and)  therefore,  could  not  be  taxed,  or  deprived  of  his  pro- 
perty for  public  use»,  without  his  own  consent,  or  that  of 
his  representattves,  nor  bound  by  any  law  to  which  they 
had  not  assented  for  the  puUic  good.    The  7t]i  article  of 
the  constitution  declares,  that  *'  the  right  of  suffirage,  in 
the  election  of  members  of  both  houses,  ehall  remain  as 
exercised  at  present.^^    This  refers  us  back  to  the  tiaie 
when  that  instrument  was  adopted*     In  the  acta  of  1705, 
(a)EdiUoQor  ch#  l»,(a)  ami  of  17S6,  ch.  1»,(^)  the  only  qualification 
Edicioa^'  of     required,  was  the  possession  of  a  freehold  estate  io  a 
(I)EdltiQ^of  ^^^^^^   portion  of  land ;  nothing  was  said  ^bottt  feat* 
103^'  P*  ^^^  denccj  and  it  never  was  required,  until  the  passage  of  the 
law  oi  January i  1 808,  which  produced  this  auit.    Hie 
acts   coacerq\ng  the   charters  of  the  city  of  WUHamS' 
(c)i74«,c.9.  *ttr^X^)  ^^^  borough  of  Norf6lk^(d)   show,  that  wlA 
imrp-i^-  rf'^i^ipnce  was  intended  as  a  quati&cation,  it  was  espre^ 
^ino^'^ooki  ^y  *^  declared.     By  those  acts,,  where  the  person  is  ntt 
p.  asT;  a  freeholder,  residence  in  the  city  (or  bbrough>  is  le* 

quired,  but  if  he  be  a  freeholder^  it  is  not  rettuired*^  The 
(e)  Ch.  Rev.  ordinance  of  convention,  in  July^  1775,(^)  declares, 
^'  '  '  that  "  the  freeholders  of  every  county  within  this  colo- 
ny, who  aire,  by  law,  propeiiy  qualified  ta  vote  for 
burgesses,  shall  have  the  Uberty  and  privilege  of  choos- 
ing, annually,  two  of  the  most  fit  and  able  men,  heiag 
freeholders  of  such  county  respectively,  to  be  preaent^ 
and  to  act  and  vote  in  all  geners^  c^nventibas/'  &c*  >-  aid 
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that  the  "  landholders^  in  the  district  of  West  Augusta  Octobbe, 
shall  have  the^  like  privilege.  The  12th  section  of  the 
same  ordinance  declares,  that  every  white  man,  and  in- 
habitant  of  the  county  of  Fincastle^  and  the  district  of 
West  Augusta^  who  shall  have  been  one  year  in  posses-  '^""^  ^ 
sioD  of  twenty-five  acres  of  land,  with  a  house  and  plan* 
tation  in  such  county,  or  district,  claiming  an  Estate y^f 
iife^  at  least,  in  the  said  land,  shall  vote,  or  be  elected, 
although  ho  legal  title  in  the  land  shall  have  been  con- 
veyed to  such  possessor.  This  ordinance  shoWs,  that  it 
was  under  peculiar  circumstances  only  that  the  laws,  as 
they  estisted  prior  to  the  month  of  May^  i7*t6^  required 
residence  in  the  elector  as  a  pan  of  the  qualification. 
The  5th  article  of  the  constitution  requires  residence  on 
the  part  of  the  elected^  or  that  he  should  be  duly  qualifi- 
ed according  to  law  ;  the  plain  meaning  of  which  is,  ac- 
cording to  the  laws  then  in  force,  and  not  such  as  should 
thereafter  be  passed.  The  laws,  as  they  then  existed,  did 
not  require  the  elected  to  be  residents  /  but  that  they 
should  be  freeholders^  and  of  a  certain  age.  The  con- 
stitution, by  this  provision,  altered  the  previous  laws,  in 
this  respect^  and  in  none  other. 

But  if  the  meaning  of  the  constitution  Were  doubtful 
on  this  subject,  the  general  Assembly  had  no  authority 
to  settle  the  question  by  a  law.  The  right  of  voting  is 
a  constitutional  right,  not  to  be  intermeddled  with  by  the 
ordinary  legislature*  If  they  can  interfere  at  ally  they 
may  perpetually  change  and  alter  it,  So  as  to  suit  party 
purposes  and  views  ;  and  some  future  legislature  may 
even  adopt  the  dangerous  principle  of  universal  suffr aged 
The  constitution  of  every  state  in  the  union  defines  the 
right  of  suffrage  \  as  does,  also,  that  of  the  United  States^ 
leaving  nothing  to  the  discretion  of  such  a  capricious 
and  mutable  tribuiral  as  an  annual  legislature. 

The  2d  section  (4th  article)  of  the  constitution  of 
the  United  States  confirms  the  right  now  claimed  by  the 
people  of  the  district  of  Columbia.  It  declares,  that  ^^  the 
citizens  of  each  state  shall  be  entitled  tp  all  privileges 
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may  be  said  that  the  district  of  Columbia  is  not  a  siate* 
In  the  sense  of  the  term,  as  tised  by  die  constituttoe,  ii 
is  a  state*  It  it  a  political  society^  which  is  the  meaning 
of  the  term  <^  stated  If  it  be  not  such  a  state  a»  is  in- 
tended by  this  clause  of  the  constitution,  the  coosequen* 
ces  may  be  more  serious  than  the  advocates  of  such  a 
doctrine  are  avrare  of*  If  it  be  not,  as  to  some  purposes, 
a  state,  in  the  constitutional  sense  of  Aat  term,  what  is 
the  effect,  upon  that  district,  of  the  1st  section,  and  two 
last  clauses  of  the  2d  section,  of  the  4th  article,  pre- 
scribing the  effect  of  records  as  evidence  in  the  different 
states,  and  relating  to  fugitives  from  justice,  or  from  ser- 
vice  ?  And  what  is  the  effect  of  the  clause  dedariog 
that  no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  state  i  If  the  district  of  Columbia^  and  the  other 
territories  of  the  union,  be  not,  as  to  some  purposes,  con- 
sidered as  states,  what  is  there  in  the  constitution  to  pre- 
vent congress  from  laying  a  tax  upon  eoeporte  from  die 
district  of  Columbia^  or  other  territories,  to  the  different 
States  I  The  judicial  law  of  the  United  States^  which 
gives  the  federal  Courts  jurisdiction  between  a  cirixea  of 
a  territory  and  a  citizen  of  a  state^  is  a  legislative  con* 
struction  of  the  term  state,  as  used  in  that  part  of  the 
constitution  which  relates  to  the  jurisdiction  of  the 
Courts.  Again,  if  the  state  of  Virginia  should  be  m- 
vaded  by  a  foreign  power,  or  an  insurrection  should  arise 
in  it,  the  people  of  the  district  would  be  bound  to  aid  in 
its  defence.  If  they  are  liable  to  the  burthens  of  the  re- 
sidents of  states,  does  not  reason,  as  well  as  justice,  say, 
that  they  ought  to  enjoy  the  privileges  which  the  citizens 
of  the  states  enjoys  where  such  enjoyment  is  not  a  viola* 
tion  of  the  constitution. 

The  district  of  Columbia  lias  been  ceded  to  the  union, 
of  which  Virginia  is  a  component  part.     If  a  resident  of 
that  district  is  a  citizen  of  the  United  States^  he  must  be 
a  citizen  of  part,  and,  therefore,  a  citizen  of  Virginia 
and  no  foreigner  as  to  iu     No  citizen  of  the  Untied 
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States  can  be  a  foreigner  as  to  the  respective  states.    Octobbb^ 
Such  an  idea  is  hostile  to  the  great  principles  of  the  con- 
stitution ;  the  intent  and  object  of  which  was  to  cement 
the  bonds  of  union  between  the.  people  of  the  different 
atftes^     If  he  is  not  a  foreigner  as  to  Vtrginiaj  he  is  en- 
titled to  enjoy  all  the  rights,  privileges,  and  immunities, 
which  a  resident  citizen  of  the  state  can  possess,  or  en- 
joy.    But  the  appellant,  in  this  case,  was  born  in  Virgi-    ' 
nia»    The  laws  of  the  state  declare,  that  every  free  per- 
son bom  within  it,  shall  be  considered  a  citizen  of  it,  and 
shall  enjoy  all  the  privileges  of  a  citizen,  until  he  relinr 
quisbes  that  character  in  the  manner  prescribed  by  law. 
That  the  appellant  has  n^ver  expatriated  hknself,  is  aver- 
red in  the  declaration,  and  admitted  by  the  demurrer* 
While  the  act  of  1792,(fl)  declaring  who  shall  be  deem-  (a)  Sexfi$efl 
ed  citizens,  remains  unrepealed,  the  rights  conferred  by  ^  ^or. 
it  camiot  be  taken  away  by  implication. 

The  next  important  point  in  the  cause  is,  whether  the 
sheriff  1%  liable  to  the  plaintiff  in  this  action. 

The  election  hmifi)  declares,  that  if  the  sheriff  refuse  {«)  Jhid.  p* 
to  take  the  poll  when  required  by  a  candidate,  or  dector,  "^ 
&c.  he  shall  be  liable  to  a  cert»n  penalty.  It  did  not 
mean  to  confine  his  liability  to  the  particular  instances  pf 
misconduct  there  stilted,  or  to  exclude  an  elector  from  his 
conamon  law  remedy.  By  authorizing  a  qui  tarn  action 
against  the  sheriff,  that  act  establish^  the  principle,  that 
it  does  not  belong  exclusively  to  the  respective  houses  of 
Assembly  to  determine  the  question,  whether  the  sheriff 
has  conducted  the  election  agreeably  to  the  laws  of  the 
land*  The  question,  whether  Mr.  Custis  has  a  right  to  vote, 
could  never  come  before  the  house ;  because,  supposing  his 
•vote  rejected,  and  the  members  returned  were  duly 
elected  without  it,  he  cduld  in  no  form  whatever  bridg 
the  question  of  his  right  to  vote  before  either  house  of 
Assembly.  The  question  is  not*  whether  the  members 
were  entitled  to  their  seats,  but  whether  a  citizen  has 
t>een  deprived  of  hi9  right. 
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^m"**  '^^^^  an  action  on  the  case  will  lie  for  a  wrong  of  tkk 

s,^-v-^^  kind,  sec  the  case  of  Ashby  y.  Whiie^  6  Mod.  45^  H^fw 

^^^^  opinion,(a)  and  1  BrowrCs  Pari.  Ca8e9y  45.     An  mctios 

*  ^°^  lies  for  a  free  man  for  refusing  his  vote  in  the  electtos 


fa)  2  Lord  of  a  mayor  f  2  Lev.  250.;  3  Vent.  SO.     And  im  the  dbe 

and  1  Salh.  of  Bamardiston  v.  Soame^(i)  an  action,  in  favour  of  ftt 

(A)  2  Lev.  ^^^^^iful  candidate^  against  the  «heriflF,ybr  a  false  returny 

flt,\n!^f'  ^^  sustained,  ^nd  this  plamtiff  had  judgment-for  BOOL 

'm't^^^'  damages.    The  objection  made  in  the  case  of  A»hhf  ▼. 

White f  was  not  sustained  in  England^  although  it  is  the 

doctrine  there  that  the  British  parliament  is  cmnipoiewi* 

Here^  the  objection  cannot  be  sustained,  because  our  le* 

gislatures  possess  but  limted  pbyrers ;  and,  also,  because 

this  is  a  personal  injury  to  the  elector,  to  redress  whidi 

the  judiciary  is  the  only  competent  tribunal ;  for  a  toaa^ 

of  the  legislature  cannot  assess  the  damages  the  plaiottf 

has  sustained  by  an  invasion  of  one  of  the  moat  essential 

rights  of  a  citizen. 

Wirt^  for  the  appellee.  The  consequences  of  allowing 
the  vote  now  in  question,  would  be  extremely  inconrt- 
nient.  The  government  of  this  state,  together  with  its 
representation  in  congress,  might  thereby  be  thrown  iate 
the  hands  of  the  citizens  of  other  states,  or  of  foreigiieri, 
by  their  agents ;  and  such  a  process  would  be  facilitateA 
by  our  laws  of  naturalization.  But  it  is  contended,  dMI 
both  the  policy  and  the  letter  of  our  law  is  in  favour  ef 
the  appellant ;  it  being  intended  by  the  constitutiott,  liMt 
nothing  but  real  property  should  be  represented.  Ifsa^ 
the  rule  established  is  most  unequal ;  for  fifty  thouwt 
acres  have  no  greater  vote  than  fifty.  The  act  of  tWi 
prohibiting  the  migration  of  certain  persons  to  this  eaK* 
monweahh,  and  permitting  others  to  return,  but  ndt  fo  hm 
capable  of  voting  for  members  to  either  house  of . 


(r)  CA.  Rev.  bly,(c)  is  a  cotemporaneous  construction  of  the  constka^ 
tion  by  the  legislature,  showing  that  freehold  alooe  am 


of  suffrage*  -'" 


not  considered  as  carrying  with  it  the  insepan^  i 
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Pertonsy  not  hnds,  are  the  object  of  government;  for  ^TIS?"** 
their  sake!*  society  was  fc^med,  and  government  institu- 
ted. In  simple  democracy,  the  right  of  voting  on  all 
laws  and  trials, implies  the  constant  presence  of  the  voter. . 
Kepresentative  governraei)t  is,  conCessedly^  only  a  ^odi* 
ficarion  of  the  original  democracy :  those  who  would 
have  voted  in  person,  noyf  vote  for  representatives,  and, 
of  course^,  qiust.be  residefUs.  But,  as  persons  who  had 
l^oc  the  common  interest  might  intrude  into  elections,  a 
badge  of  pcrmatwnt  residence  is  required.  Such  is  the 
origin  of  the  laws  requiring  electors  to  be  owners  of  free- 
hold estates  in  lands.  But,  according  to  Mr.  Lee'^s  argu- 
ment)  the  evidence  of  permanent  citizenship  has  shoved 
out  the  citizen  himself,  and  taken  his  place* 

.  That  this  is  the  policy  of  the  constitution,  is  clear 
from  the  very  section  of  the  bill  of  rights,  relied  upon  by 
Mr.  Lee      It  is  ask;cd,  what  is  stronger  evidence  of  per^ 
manent  common  interest  with,  and  attachment  to,  the 
community,  than  owning  a  part  of  it?     I  answer,  resU 
denize.    A  freehold  alone  does  not  give  its  owner  a  com- 
]|ion  interest  with  the  community,  whil^  his  person  is 
exempt  from  all  state  impositions.     In  such  a  case  his 
interest. may  be  opposite  to  that  of  the  people  generally; 
in  some  cases,  for  example,  where  the  question  is  whe* 
ther  a  la^yt  tax  or  a  poll  tax  shall  be  laid*     As  to  the 
Uabiltty  of  the  citizen  of  the  district  of  Columbia  to  be 
called  outby  the  president  of  the  United  State^^  to  repress 
insurre(;tions  in,  or  repel  invasions  of,  Virginia^  this  may 
be  an  argument  for  his  having  a  vote  in  administering 
the  general  government ;  but  it  js  no  more  an  argument 
fpr  hi{»  voting  in  Virginia  than  in  any  other  state.    If  hia 
land  is  liable  to  be  taxed,  it  is  protected  in  return.     If  he 
ivishes  to  derive  the  full  benefits  of  residence  and  free*  ; 
hold  combined^  let  him  come  into  f^irginia^  and  aubi^it 
his  person,  as  weU  as  his  land,  to  our  laws ;  let  him  pay 
the  .same  price  for  bis  vote  that  every  other  citizen  pay£^, 
and  he  shall  have  it* 

But  it  is  said  that  Mr*  Custis  is  a  citizen  of  Virginia* 
Vol.  lU.  "  iB 
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OcToBsm^  JThat  he  is  so.  is  not  averred  in  the  declaration :  and  tlie 

1811.       *  .  - 

contrary  is  plainly  inferrable  from  it.  A  citizen  of  he  dis- 
trict of  Columbia  is  under  the  **  exclusive  jurisdiction^^  of 
congress;  though  born  in  Virginia^  he  has  ceased,  by  his 
own  consent,  to  be  a  citizen  of  this  commonwealth.  Tb^ 
soil  has  been  ceded  to  congress,  an4  all  the  people  upoa 
it,  who,  by  choosing  to  remain  there,  "  freely  submitted* 
M^Cr^nckf  to  the  act  of  cession.(a) 

T!:e  right  of  suffrage,  as  exercised  before  and  at  the- 
time  of  the  adoption  of  our  state  constitution,  according 
to  the  existing  law,  and   the  practice  under  it,  was  not 
enjoyed  by  nonresidents*     The  parties  to  the  ordinance 
.    of  1775,  and  for  whose  benefit  it  was  intended,   were 
(^)  Set  the  "the  oppressed  people  of  thts  count  ry,^^(b)  who  surely 
Ch,  Sev!  p.  were  not  the  non*resident  landhol  iers.       The  oppres- 
sions complained  of  were  all  of  a  personal  character,  an  J 
necessarily   implied  residence.     This  ordinance  poinu 
.    back  to  pre-existing  laws  relative  to  elections  of  burges* 
ses;    and  in  examining  the  qualifications  of  electorst 
under  those  laws,  we  are  to  consider  them  as  applicable 
to  those  who  were  the  objects  of  the  ordinance,  viz*,  the 
people  of  this  state. 

The  member^  of  the  first  legislative  Assembly  in  Fir^ 

ginia^  which  met  at  Jamestown^  yune  19th,  1619,  were 

{e\  l>far.  elected  by  the  different  borough8(c)  then  existing. .   Ib 

^^Jj^^  yu/y,  1720,  by  an  ordinance,  "  establishing  the  conatitu- 

Ibh,  p.  SI.       tion  of  the  colony,"  the  power  of  choosing  burgesses  wa^ 

•  vested  in  the  **  inhabitants*'^  of  every  town  hundred|Or  set- 

(rf)  Ibid,^  tlement.(^)     By  a  law,  passed  in  1639*  it  was  provided, 

^^     '  that   **  no  sheriff  should  comptl  any  man  to  go  off  thft 

(e)  mningU  plantation  where  he  lived'^e)  uj  choose  burgesses."     Id 

vcSTi.p.'Sr!'  1646,  the  burgesses  were  to  be  ekcied  by  a  plurality  of 

jyj  jj^  p^  voices  of  the  free  vatn  prcEtnt  at  the  elec(wn.(f}     In 

^'  1654,  the  right  of  suffrage  was  abridged,*  but  vested  m 


*  Kpte.  See  tbe  t|ine  volome  of  Hemnj'i  Statu Ut  at  \vt^^  fu  XQ\  m^; 
404.,  from  vrhich  it  appetn  that  the  ri^ht  aJ  itillj-HgC!  was  ^i^n  c^tr^ndccj  §p 
all  &ee  men,  in  March,  1655. 
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*^all    hoiiseieep^re,    whether  freeholders,   leaseholders,*  O0tobb«, 
•r  otherwise  tenams.'*(a)     In  MarcA^  1657^  it  was  ex-    ^^ 


tended  to  "all  free  men  inhabiting' in  this  colony .^(A)       ^"*'* 
fhe  act  of  1670,  which  again-  required  the  voters  to  be       l*i^ 
**  freeholders  and  houseiteep€rSy'*(c)  is  an  important  con-        i^w-y 
Bccting  link  between  the  old  and  more  recent  series  of  .»ta<.atiarKe» 
lawA,  and  shows  that  the  havihg  a  freehold  was  only  a  ^{^)&d.^ 
qualification  superadded  to   residence*     In  16rft,  one  of  ^'  Btr9m^» 
Bacon^s  law8(df)  repealed  the  law  forbidding  free  men  ^^i****33L 
to  vote^  and  admitted  them,  "  together  with  the  freehold-     0I>  -fiw.  j|. 
•rs  and  housekeepers,  to  vote  as  formerly.**     The  king^s 
instructions  to  S\y  William  Berkeley ^m  1677,(f)  directed   •  (^),/Wp. 
him  to  ^*  take  care  that  the  members  of  Assembly  be  elect* 
«d  only  by  freeholders^  as  being  more,  agreeable  to  the 
•ustom  oiEnglandy  ,  ' 

This  series  of  laws  was  all  along  applicable  merely  to  ' 
the  inhabitants  of  the  colony.  The  question  was  only, 
whether  freeholders,  or  housekeepers,  or  free  men,  re- 
siding therein,  were  to  vote.  When,  therefore,  a  law 
jpasses  on  this  subject  in  general  terms^  it  is  obviously 
confined  to  the  people  of  the  colony. 

The  act  of  1705,  eh.  !.,(/)  from  its  connexion  with  fnirAop 
the  preceding  laws,  the  political  sute  of  the  country,  and  '  ^ 
the  language  of  the  law  itself,  is  equally  limited  to  persons 
vtsiding  here.  The  mode  of  publishing  the  writ  of  elec- 
tion "at  the  church  door;**  (sect.  2.;)  the  clause  re- 
quiring every  freeholder  **  actually  resident  within  the 
eounttfy*  where  the  election  is  to  be  made  respectively,  to  * 

appear  and  give  his  vote ;  (sect.  d» ;)  the  pimishment  fot 
voting  without  being  a  freeholder,  and  for  taking  a  false 
•ath  concerning  it ;  (sect.  4. ;)  the  provision  that,  when  i 

a  writ  issued^o  supply  a  vacan'cy,  the  sheriff  was  to  give 
BOtice  to  •*  every  particular  freeholder  residing  within  th0 
county  or  town;**  (sect. '8. ;)  and  the  proclamation  tobe  '  . 
made  by  the  sheriff  at  the  court-house  door^  *^  giving  |>ub« 
Kc  notice  of  the  time  appointed  for  a  court  to  be.  heM  for 
receiving  and  certifying  to  the  nei^  general  Assembly 
the  propositions  and  grievances^  and  the  public  daiois  of 
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0«TOBB%  'all  and  every  person  or  persons  within  hfs    cauniy  !^ 
(sect.  15.  ;')  circumstances,  all   combining  to  shov  that 
this  law  was   intended  foi*  residents  only*     I'hc  act  of 
1736,  ch.  l.,(a!  whicfc  defined  the  quantity  of  land  of 
(ds  Ed  of  ^'^'^^^  ^  freehold  sj^ould  consist,  annulled   conveyances 

1789.  p.  lO^  fraudulently  made  to  qualify  persons  to  vote,  r^uird 
the  voter  to  have  been  in  possession  twelve  months  bt» 
j:  fore  the  teste  of  the  writ  of  election,  and  modified  tiv 
oath  to  fit  these  changes  in  the  law,  is  subject  to  the  saoic 
general  remarks  as  the  farmer  law.  Its  whole  complex* 
ion  shows  it  to  be  intended  for  the  people  of  the  coloi^ 
*   *       onlv. 

What  was  the  practice  under  this  series  of  lairs?  Did 
the  colonists  of  Maryland  or  Carolina  vote  for  burgesses 
in  Virginia  ?  We  are  not  told  so  by  history. 
'*  It  is  insrstedi  however,  that  Mr.  Custis.  if  not  a  ciuzci 
of  Vtrginia^  is  so  of  another  itate^  and,  as  such,  is.,  hf 
virtue  of  the  constitution  of  the  United  States*  entitled  to 
nil  the  privileges  of  a  citizen  of  Virginia*  But  it  was 
decided,  in  Hepburn  and  Dwidas  v.  Ellzey^  2  Cranck, 
452.,  that  the  district  of  C(7/iim^/a  is  not  a  sute  ^itfuo  tte 
meaning  of  the  consthution.  The  same  argumentSy  whidi 
are  novi'  urged  by  Mr»  .Lee^  were  used  by  him  in  tint 
case,  and  overruled. 

Bat  if  the  appellant  was  entitled  to  vote,  he  b  not  en- 
titled to  an  action  against  the  sheriff*^  who  obeyed  the 
law,  and>  therefore^  is  not  responsible,  He  is  not  I* 
he  called  upon  to  say  whether  the  act  of  180a  is  consd^ 
tutional,  ornot.  Suppose  judgment  should  be  given  fee 
the  plaintiff  in  this  action,  and  the  legislature  should  per- 

I  ttst  in  requiring  residence  within  the  commonwealth  as 

one. of  the  qualifications  of  electors,  how  could  the  con- 
troversy between  the  judiciary  and  the  general  Assem* 
bly  be  setded  I  If  such  a  suit  as  this  could  be  cotsate* 
fianced,  the  sheriff  might  be  liable  to  ten  thousmid^  Ofr* 
tions*  I^et  the  suitor  apply  to  the  kgislature,  and  nat 
tear  the  sheriff  to  pieces  for  doing  his  duty  by  obeyisf 
n  act  of  Assembly. 
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Catty  in  reply.     The  plaintiff  had  a  right  to  vote  under  Ootob««, 
the  act  of  irdS,  ch.  1« ;  which  was  in  force  at  the  time  of  s^^^^^-^^ 
the  revolution.     By  the  second  section  of   that  act,  a       ^^*J^ 
^freehold  estate  in    00  acres  of  uninhabited  land  was  suffi-       *^"** 
cient  to  entitle  its  owner  to  a  vojte.     Of  course,  it  did 
not  require  county  festdencey  but  only  citizenship,  which 
^as  common  to  M  British  subjects.  The  practice  under 
that  law  was  accordant ;  and  so  the  constitution  is  to  be 
understood. 

The  people  of  the  district  of  Columbia  did  not^  by  the 
cession,   lose   their  political  rights.     They  are  cttizei;>9 
still,   because   tbey  still  owe  allegiance ;  for  they  have 
not  expatriated  themselves  in  the  manner  prescribed  by 
the  act  of  Assembly ,  and  their  own  express  will  is  ne- 
cessary to  expatriation;   for  the  state  cannot  abandon 
them  if  guilty  of  no  crime.(a)   ,  There  is  nothing  in  this  (a)  Vattet^  5. 
incompatible  with  their  duties  to  the  Uw'ttd  States  ;  the^^r/  ssL 
aUegiance  to  both  governments  being  concurrent  i(b)  and  (* '  \^^l^** 
congress  having  passed  no  law  to  the  contrary.  Besides,  S94^  CtU^^ 
the  federal,  constitution  does  not  give  to  congress  the 
mbsoiute  dominion,  but  a  right  of  legislation  only,  while 
the  seat  of  goj>ernmeni  continues  mthin  that  district.     A       ^ 
qualified  cession  only  was,  therefore,  intended ;  so  that 
the  United  States  got  a  franchise ;  but  the  absolute  pro- 
perty, with  an  eventual  reverter  of  occupation,  remains 
*  in  the  state  of  Virginia.    The  case  of  Hepburn  ondDun' 
das  V.  El'zey^  2  Cranch^  452.,  depended  on  the  act  of  con* 
gress  only,  which  described  the  jurisdiction  of  the  federal 
courts,  and  did  not  decide  what  would  have  been  the 
case  if  a  man  residing  in  that  part  of  the  district,  on  the 
t>ther  side  of  the  Potomac^  and  calling  himself  a  citizen 
•f  Maryland,  had  sued  in  the  circuit  Court  of  Firginia, 
2.  This  action  properly  lies ;  because  the  law  admita 
•f  no  rig^t  without  a  remedy.     The  refusal  to  permit  a 
person  to  vote^  who  is  lawfully  entitled,  is  an  injury 
which  deprives  him  of  his  rank  in  society,  and  subjects 
^im  to  be  taxed,  and.  legislated  for,  without  being  repre« 
seated.    The  act  •f  A^embly,  giving  a  penalty  against 
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OcTovcft,   the  sheriff  for  taking  the  poll  illegally^  surely  does  not 

\^^\.^^;^    mean  to  takeaway  a  right. 
Custig  Th^j  defendant's  objections  are  not  tenable.     The  she- 

l^ne.        riff  is  not  obliged  to  judge  of  the  constitutionality  of  the 
'  law.     He  may  avoid  this  by  putting  the  voter's  name  on 

the  back  of  the  poll.  But,  if  it  were  otherwise  he  wouid 
only  have  to  do  what  he  must,  at  his  peril,  in  various 
other  cases.  For  cixample,  if  ^  general  warrant,  which 
by  the  constitution  is  void,  were  issued  by  a  Court  or 
judge,  the  sheriff  must  obey  the  supreme  law  of  the  land. 
In  this  case,  however,  it  is  not  his  duty,  neither  has  he 
the  authority  to  judge  of  the  law  or  the  con^titatioo, 
but  only  to  submit  the  questions  arising  upon  both  to 
the  house  of  delegates,  by  putting  on  the  back  of  the  poll 
the  name  of  the  person  whose  right  to  vote  is  doubted. 
By  doing  this,  he  may  avoid  the  danger  of  any  action 
against  him. 

It  is  said,  by  Mr.  JVirt.  that  the  sheriff  obeyed  the  law. 
dut  (hat  is  the  question.  This  argument  is  only  answei^ 
ing  our  objection  to  the  constitutionality  of  the  act  of 
Assembly,  by  producing  the  act  itself.  He  says,  too^ 
suppose  the  legislature  should  persist  in  opposiuoa  to  a 
judgment  in  favour  of  the  plaintiff.  Bui  this  is  not  to  be 
presumed.  The  opinions  of  the  Court  of  appeals,  de- 
claring particular  acts  of  Assembly  unconstitutional,^ 
have  always  prevailed.  In  such  an  event,  the  general 
Assembly  would  probably  repeal  the  law. 

Saturday^  February  13th,  1813,  Judge  Roanb  (after 
atating  the  case)  pronounced  the  following  opinion  of  the 
Court :  ,r 

If  ti.e  pleas  of  the  appellee  should  even  be  adjudged 
to  be  bad,  yet,  upon  the  principle  of  going  up  to  tfic  first 
fault,  judgment  would  still  be  rendLred  agnJnat  the  ap" 
pellant,  if,  on  the  case  made  by  his  declaration,  he  hai 
%  no  right  to  recover  ;  and  it  is  evident  that  his  right  may 
•  be  much  weaker  under  the  declaration  than  under  the 
pleas,  as  the  Utter  do  not  exclude  (as  the  former  does} 
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the  idea  of  his  having  been  still  a  citizen  of  this  com«   OoTosaat 

1811 

moDwealth,  at  the  time  he  offered  to  vote.  We  infer  this 
diversity,  from  its  being  stated  in  the  declaration  that 
the  appellant  was  inhabiting  within  the  district  of  Column 
bia  at  the  time  of  its  separation  from  this  commonwealth  ; 
he  was  consequently  expatriated  thereby  from  the  go- 
vernment of  Virginia. 

The  act  of  Virginia^  on  the  subject  of  expatriation, 
relates  only  to  individual  cases ;  it  does  not  relate  to 
those  public  and  general  acts  of  expatriation,  by  cession^ 
or  otherwise,  which  are  more  or  less  incident  to  all  go* 
vernratnts  and  countries.  With  respect  to  the  particut 
lar  cession  now  in  question^  it  was  contemplated  and  pro« 
vided  for  by  the  constitution  of  the  United  States,  agreed 
to  by  the  commonwealth  of  Virginia^  by  its  act  tendering 
the  territory  to  the  general  government,  and  also  by  the 
congress  of  the  United  States^  who  accepted  the  cessiom 
To  a)l  these  acts  the  appellant,  by  his  representatives, 
was  a  party.  He  has,  therefore,  no  reason  to  complaia 
that  he  has  been  cuj  off  from  f  e  dominion  of  Virginia^ 
in  consideration  of,  perhaps,  adequate  advantages  That 
he  is  no  longer  within  the  jurisdiction  of  the  common-^ 
wealth  of  Virginia,  is  manifest  from  this  consideration, 
that  congress  are  vested  by  the  constitution,  with  exdu^ 
sive  power  of  legislation  over  the  territory  in  question ; 
and  it  is  only  by  the  consent  and  courtesy  of  congress 
that  any  of  the  laws  of  Virginia  have  been  permitted  to 
operate  therein*  This  last  fact  will  be  fully  manifested 
by  recurring  to  the  several  acts  of  congress  on  the  8ub« 
jcct.  It  follows,  that  the  district  of  Columbia  being  with* 
out  the  jurisdiction  of  the  law>  of  Virginict,  is,  as  to  it,, 
another  and  distinct  jurisdiction,  and  that  the  appellant 
18  not  merely  a  citizen  of  Virginia^  abiding,  or  inhabit- 
ing therein,  but  passed,  with  that  territory,  from  the  ja- 
risdiction  of  this  commonweahh,  by  the  act  of  cession, 
and  owes  no  allegiance  thereto.  It  might  well,  there- 
fore, be  true,  that  the  case  made  by  the  pleas  might  be  in 
.iUvour  of 'the  appellant,  and  yet  that  he  is  prohibited 
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OcTOBBE,  from  recovering,  upon  the  weaker  groond  of  cbam  a^ 
mitted  by  his  own  declaration. 

With  respect  to  the  right  of  a  citizen,  or  subject,  oft 
foreign  goVehiment^to  intermeddle  with  the  cW\\  polity  of 
"  Virginia^  and,  especially,  to  escerqise  the  all-innportait 
function  of  legislation,  the  matter  cannot  admit  of  sr  pos- 
sible doubt.     Such  subjects,  or  citizens,  cannot  exercise 
this  inestimable  right,  ^s  they  owe  to  the  commoDweahIk 
no  corresponding  duties,  and  would  not  be  amenable  to 
the  laws  by  therti   enacted.     They  cannot  exercise  thk 
yight  in  person,  for  their  personal  attendance  may  be  ll^- 
cessary,   at  the  same  time,  in  their  own  country ;  and, 
besides,  in  time  of  trar,  they  would 'be  prohibited  firdm 
coming  here  for  the  purpose      In  some  small  democra- 
cies, the  people  hate  ejcercised  the  kgislative  power  i& 
person  ;  and  this  principle  is  hot  lost  sJght  of,  when,  ow- 
ing to  the  extent  of  the  territory,  or  the  numbers  oFths 
people,  they  are   compelled  to  exercise  that  power  hj 
means  of  deputies.     This  necessity  of  actijog  by  agents 
does  not  change  the  principle  ;  does  not  let  in,  to  the 
appointment  of  such  deputies,  persons  who,  but  for  the 
neeessity  aforesaid,  would  be  inhibited  from  acting  in 
their  primary  and  original  character.     la  other  wonb, 
none  are  competent  to  legislate  mediately,  by  their  re* 
presentatives,  but  those  who  would  be  admitted,  but  for 
thie  impediments  aforesaid,  to  exercise  the  right  in  per^ 
son* 

It  follows,  from  these  pretnrses,  that  before  ihis  gr«K 
principle  shall  be  departed  from,  it  ought,  at  least,  mvA 
festly  to  appear,  from  the  act  of  government  itself  ^^ 
an  exception  has  boen  explicitly  assented  to  by  the  peo- 
ple ;  in  a  case  in  any  degree  equivocal,  the  general  prow 
dple  would  undoubtedly  turn  the  ac^.^ 

There  is  no  suth  exceptiou  to  be  found  in  the  coas^ 
tution  of  this  commonw^tthi  Tjtat  instrument,  and  the 
declaration  of  rights  on  which  it  is  based,,  has  no  ey^  to* 
%Vards  tfie  subjects  of  foreign  powers*  It  only  p«rp4rta 
to  -declared  the  rights,  and  si^ctlptbe  duties  ti£  those  who 
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are  patties  to  the  compact.  There  is  not  only  no  such  Octobkr, 
exception  in  that  instrument,  bu^  on  the  contrary^  the 
converse  is  explicitly  declared  and  expressed.  The  de- 
claration of  rights  is  stated  to  have  been  made  by  the  re- 
presentatives ^*  of  the  good  people  of  Virginia  /'  and  it 
IS  declared,  *^  that  these  rights  do  pertain  to  theic,  and 
their  posterity^  as  the  basis  and  foundation  of  govern- 
ment." This  instrument,  therefore,  can  never  be  con- 
strued to  bestow  the  inestimable  right  of  suffrage  upon 
aliens  and  enemies,  who  have  no  ^^  permanent  common 
interest  Iritb,  or  attachment  to,"  this  community ;  who 
owe  paramount  and  conflicting  duties  to  other  sove- 
reigns ;  who  have  superior  atucbments  in  other  coun- 
tries ;  and  who»  from  their  residenqe  elsewhere,  cannot 
perform  duties  which  imply  the  necessity  of  a  residence 
within  this  commonwealth.  On  the  case  made  by  the 
declaration,  therefore,  the  appellant  is^  clearly,  not  en* 
titled  to  recover. 

With  respect  to  the  ground  supposed  to  be  taken  by 
the  pleas  as  aforesaid ;  while  we  are  free  to  admit  that 
it  is  weaker  for  the  appellee  than  that  made  by  the  de- 
claration, which  admits  the  appellant  to  be  no  citizen^ 
and  leaves  a  great  discretion  to  the  officer,  as  to  the  fact 
of  a  foreign  residence ;  we  are  of  opinion,  that  the  pro- 
vision of  the  act  of  1808,  in  relation  to  it,  is  in  conso- 
nance with  the  principles  of  the  constitution.  As  the 
constitution  is  to  be  construed,  as  aforesaid,  only  in  re- 
ference to  our  own  citizens ;  so,  such  of  them  are  not 
cmbrased  by  its  provisions  in  favour  of  the  right  of  suf- 
frage, who,  through  absence,  are  disabled  from  perform- 
ing the  duties  in  question ;  whose  other  ties  of  alle- 
giance, temporary  or  perpetual,  are  thrown  into  a  scale 
conflicting  with  their  duties  and  allegiance  to  this  com- 
monwealth,  and  whose  foreign  residence  diminishes  their 
former  ^  common  interest  with,  and  attachment  to,''  this 
commonwealth. 

Persons  standing  in  this  predicament  cannot  be  ad- 
mitted to  the  right  of  sufirage,  without  running  counter 
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OcTOB^K,  to  all  the  principles  on  which  that  right  is  founded*  As 
well  might  a  resident  citizen  claim  to  vote,  after  he  had 
parted  with  that  freehold  which  guarantied  his  attach^ 
ment  to  the  community. 

In  thus  deciding  against  the  right  of  the  appellaat, 
upon  the  general  principles  just  mentioned,  the  Court  ts^ 
by  no  means,  disposed  to  admit,  that  that  result  would  be 
varied  by  any  of  the  legislative  provisions  upon  die  sub- 
ject.  On  the  contrary,  a  recurrence  to  the  various  acts 
in  our  code,  ancient  «ad  modern,  will  manifeaUy  show 
that  they  are  in  strict  conformity  therewith.  On  every 
ground,  therefore,  the  judgment  of  the  Court  below  is 
correct,  and  ought  to  be  affirmed. 

In  taking  this  view  of  the  subject,  the  Court  b^ 
neither  considered  nor  decided  the  question,  wh^lier  n 
action  will  lie  against  a  sheriff  for  refusing  to  receive  the 
vote  of  a  person  duly  qualified ;  and  much  less  has  it  deci- 
ded, whether  such  action  would  lie  against  au  officer,  act- 
ing in  obedience  to  a  legislative  act,  found  to  be  in  'con- 
flict with  the  constitution.  While  this  last  case  cab 
rarely  be  expected  to  occur,  its  importance  would  require 
the  most  serious  and  deliberate  consideration  ;  and,  evea 
with  respect  to  the  first,  it  bahnot  often  be  expected  to 
arise,  under  all  the  care  which  is  taken  by  our  coastita- 
tion  and  laws  to  define,  explicitly,  the  tights  and  qualiii* 
cations  of  the  electors.  Whenever  either  questicMi,  bow^ 
ever,  shall  occur,  and  become  necessary  to  be  decided, 
the  Court  will  not  shrink  from  the  investigation  imd  der 
vision  thereof, 
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yudge  Roane's  opinion  in  the  case  of  Watkinb  v. 
^Taylor  and  Mewburn,  reported  2  Munford^  424. 

[Thitopkion  irat  fteeideiiUllj  omitted  in  itt  pcoper  pUee.] 

JUDGE  ROAKE.  If  otie  nian  goes  to  another,  and 
obtains  from  him  a  sum  of  money,  to  be  repaid  at  a  future 
day,  to  himself,  or  to  another,  for  his  use,  nothing  more 
passing  bettreea  the  parties  than  a  request  to  receive  the 
money  on  one  hand,  and  a  promise  to  repay  it  on  the 
other,  this  transaction  would  be  considered  as  a  loan  of 
the  money ;  and  if  a  greater  sum  is  reserved  than  is  pro* 
duced  by  the  principal  sum  add  legal  interest,  it  Would  be 
deemed  a  loan  interdicted  by  the  statute  of  usury ;  and, 
in  the  absence  of  all  other  testimony  on  the  subject,  the 
parties  Would  be  considered  to  have  met  together  for  the 
purpose  of  effectuating  a  loan.  It  would  not  be  necessary, 
in  such  case,  to  show  that  there  was  a  lengthy  treaty 
for  a  loan,  but  the  treaty  would  be  inferred,  and  receive 
its  character  frpm  the  transaction  itself:  in  the  language 
of  the  casts  on  this  subject,  '^  the  thing  would  speak  for 
itself.'*  This  is  a  complete  answer  to  the  elaborate  aver- 
ment of  the  appellee,  in  his  answer,  that  he  had  no  idea 
of  lending  his  money,  and  did  laot  suppose  that  the  appel* 
lant  wished  to  borrow  it.  He  did  in  fact  lendxht  money 
to  the  appellant.  These  parties  did  not  meet  for  the  ptti> 
pose  of  buying  and  selling  the  bonds  of  Heth :  for,  Ist^ 
The  appellant  was  possessed  of  none  of  those  bonds ;  and 
2dly.  It  is  not  shown  that  any  of  them  were  in  existence 
at  the  time,  or,  at  least,  enough  of  them  to  pay  the  sum 
contracted  for ;  and|  besides,  it  is  not  pretended  that  the 
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Watkini     appellee  was  himself  to  purchase  Beth^e  bonds  for  the 

Mewburn. 


Taylor  and   advanced,  but  only  that  ffeth  himself  would  receive  them 


in  payment  .of  the  debt  due  him;  a  transaction  to  which, 
whatever  might  be  the  general  operation  of  the  law  ob 
this  subject,  Heth  wus  no  party,  and  as  to  which  the  ap- 
pellee was  incompetent  to  bind  him.  These  parties,  thca, 
having  met  for  the  purpose  of  borrowing  and  lending  a 
sum  of  money,  and  probably  under  the  severe  pressure 
of  the  borrower,  and  not  for  that  of  selling  bonds,  the 
Court  will  look  steadily  at  the  object  for  which  they 
came  together,  and  will  be  astute  to  detect  and  ferret  out 
every  shift  and  device  by  which  the  provisions  of  die 
statute  of  usury  might  be  evaded.     In  pursuance  of  this 
principle,  ^pwever  well  established  the  doctrine  may  be, 
in  this  country,  that  bonds  may  be  sold  for  less  than  their 
nominal  value,  considered  as  a  distinct  and  insulated 
transaction,  it  is  equally  clear  that  such  sale,  at  a  great 
sacrifice,  when  combined  with  (ht  loan  of  money^  will  be 
considered  as  a  shif^  to  evade  the  statute.     The  case  of 
Gibson  V.  Fristoe  is  much  stronger  on  this  point  than 
the  present;  for,  in  that  case,  there  was  not  only  a^r- 
bearance^  merely,  of  a  debt,  and  not  a  loan^  in  the  popu^ 
lar  sense,  but  also  the  party  vfRS  possessed  of  tht  bonds  of 
others,  which  he  set  down  at  an  under  value  ;  and  yet 
such  sale  was  considered  as  a  device  to  elude  the  statate; 
whereas  HetfCs  bonds,  in  this  case,  were  not  possessed 
by  the  appellant,  and  were  not  shown  to  have  been  in  the 
market.     In  that  case  it  could  have  been  better  argued 
than  in  this,  thai  ^t:  purpose  was  to  sellfiomb^  and  not 
to  cover  usury;  for  the  party  had  them  in  possession  as 
his  property,  and  was,  besides^  treating  with  the  per^  per* 
son  who  was  to  receive  them ;  whereas,  m  this  case,  it  is 
^  very  weak  presumption,  both  that  a  person  would  un- 
dertake to  sell  what  he  had  not,  and  is  not  shown  to  have 
existed,  and  that  one  man  would  undertake  to  make  a 
bargain   for  another.    This  case,  then,  supposing  the 
stipulation  concemiiy^^^e  reception  of  I/aA^s  bonds  w 
have  been  a  part  of  the  qgreement  m  quesuon,  ii  m^wi 
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than  decided  for  the  appellant  by  the  case  of  Gibson  v«  Wttkiat 
Fristoe:  in  this  case,  as  in  that,  the  sabordinate  purpose  Tajior  «ni 
(or  die  accessory)  must  receive  its  character  from  the  ^^  ^*' 
principal  one>  which  was  to  lend  money  at  usurious  inte- 
rest. But,  in  truth,  this  pretension,  respecting  the  recep« 
tion  of  Heth^s  bonds,  formed  no  part  of  the  agreement*. 
It  is  true  it  is  spoken  of  in  the  hill  as  a  part  of  the  agree- 
ment :  bat,  beside  that  the  tt^ansaction  (so  taken)  is  usu* 
rious  in  itself,  independently  considered,  the  statute  of 
usury  is  relied  on  by  the  bill,  or,  in  other  words,  the 
transaction  is  declared  by  that  part  of  the  bill  to  be  usu- 
rious ;  and  the  whole  bill  must  be  taken  together.  The 
only  witness  who  speaks  on  this  subject  is  Anthony 
Robinson  i  but  his  testimony  falls  short  of  the  mark  ;  he 
only  says  he  thinkB  the  lot  was  to  be  paid  for  in  bonds^ 
but  what  bonds  he  knew  not,  but  rather  understood  that 
Heth^s  bond  would  be  accepted;  i.  e.\  that  there  was  a 
binding  agreement  to  pay  the  sum  of  1,200/.,  (exceeding 
the  principal  and  interest  of  the  sum  received,)  which  he 
thinks  might  be  paid  in  bonds,  but  only  an  understanding 
or  expectation  that  Sethis  bonds  would  be  received  by 
ffeth^  who  was  no  party  to  the  contract.  As  to  this  eX' 
pectaticn^  were  it  even  a  part  of  the  contract,  it  would  not 
disrobe  the  transaction  of  its  usurious  character.  The 
case  n  complete  on  the  part  of  the  appellant,  by  showing 
that  a  sum  was  received  on  loan,  for  which  a  greater  sum 
than  the  law  allows,  was  to  .be  repaid  at  a  future  day. 
It  then  became  incumbent  on  the  appellee  to  justify  the 
transaction,  by  not  only  showing  an  agreement,  that  the 
appellant  might  have  delivered  himself  therefrom  by 
paying  ffeth^s  bonds,  but,  also,  that  such  bonds  were  in 
^the  market,  and  that  the  requisite  amount  thereof  might 
have  been  acquired  for  a  sum  not  exceeding  the  principal 
and  legal  interest  of  the  money  borrowed.  In  that  case, 
the  transaction  might  possibly  (but  on  this  I  give  no  con- 
clusive opinion)  fall  within  a  known  rule  on  this  subject, 
that,  where  the  party  may  relieve  himself  from  the  penal- 
ty, by  paying  the  legal  sum  by  a  given  day,  the  transact' 
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Waiiuni  tion  is  not  usurious.  In  respect  of  such  circumstancei» 
Taytor  and  however,  this  case  is  entirely  naked:  and  even  considering 
Mewbqm.  jj^if,^^  bonds  as  agreed  to  be  received  in  payment  of  the 
l,200/*»  there  is  nothing  to  show  that  (if  they  could  have 
purchased  at  all)  they  would  not  have  cost  their  xohoU 
nominal  amount  \  except^  indeed,  one  bond  of  300/.,  which 
is  shown  to  have  been  purchased  at  a  considerable  dis- 
countf  without,  however,  showing  what  that  rate  of  dis- 
count was. 

On  the  bill,  and  Robinson^s  deposition,  therefore,  there 
is  no  pretence  to  say  that  these  bonds  were  agreed  to  be 
received;  and,  if  they  were,  the  case  of  Gibson  v.  Frutoe 
more  than  shows  that,  having  reference  to  the  purpose 
for  which  the  parties  met,  the  transaction  respecting 
these  bonds  is,  nevertheless,  usurious.  If  a  sale  of  bonds 
actually  holden  at  the  time,  was  infected  by  the  unlawful 
purpose  for  which  the  parties  met  together,  much  more 
will  a  sale  of  bonds  which  were  neither  in  the  marked 
nor  in  existence,  but,  for  any  thing  that  appears,  were 
entirely  in  nub'ibus. 

The  answer  of  the  appellee,  on  the  other  hand,  dis« 
claims  this  pretension  respecting  HetICa  bonds,  and  sets 
up  a  new  ground  for  justifying  the  transaction;  namely, 
that  the  appellant  had  a  prospect  of  selling  his  tobacco  for 
a  high  price.  Without  stopping  to  inquire  how  far  this 
allegation  is  to  be  regarded,  in  relation  to  its  being  new 
matter  not  responsive  to  the  bill,  or  otherwise,  it  is  evi- 
dent it  was,  at  most,  (as  well  as  the  pretension  respecting 
Heth^s  bonds,)  only  an  expectation  q\  ihe  parties;  and 
both  of  them  were  properly  admitted  to  be  so  by  the  ap- 
pellee*8  counsel.  Neither  of  such  expectations^  however, 
can  change  the  character  of  the  transaction  to  queition, 
more  than,  for  example,  an  expectation  that  produce  wHl, 
before  the  day  of  payment,  rise  to  an  enormous  pricey  or 
that,  before  such  day,  the  borrower,  on  a  usurious  con* 
tract,  will  succeed  to  an  inheritance  j  either  of  which 
events  would,  as  well  as  the  prospects  now  in  question, 
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retribute  to  the  borrower  the  loss  sustained  by  the  usu-     "Watkins 

riOUS  interest.  Taylor  aod 

Theanswerof  the  appellee,  however,  although  entirely  -  e^*»tmi. 
impotent  in  relation  to  the  alleged  prospect  of  selling 
tobacco,  is  very  strong  and  clear  to  show  the  actual  pur- 
pose for  which  the  parties  met  together :  after  denying 
that  he  applied  to  the  appellant  to  know  how  much  he 
would  take  ^^to  bind  himself  to  pay  the  1,200'.  due  to 
HethJ'*  he  ^ vers  that  the  proposal  moved  from  the  appel-  . 
lant  to  him,  and  was  ultimately  acceded  to  by  him. 
What  proposal  ?  Why,  surely,  a  proposal  **  to  bind  him- 
self to  pay  the  debt  due  to  Heth^^  in  consideration  of  a  ' 
sum  to  be  advanced  by  the  appellee.  When  we  add  to 
this,  that  the  appellee  entirely  disclaims,  as  a  part  of  this 
proposal,  and,  dforttorU  of  his  agreement,  the  pretension 
respecting  HetKs  bonds,  (keeping  out  of  view,  also,  for 
the  reason  aforesaid,  the  subsequent  or  cotemporary  ex* 
pectation  existing  between  the  appellant  and  Jlei/i^  re- 
specting the  sale  of  tobacco,)  what  is  it  but  a  naked  pro^ 
posal  and  contract  to  pay  1,200'.  at  a  future  day,  in 
consideration  of  800/.  then  received?  I  consider  the 
contract,  therefore,  as  clearly  usurious,  and  am  of  opinion 
that  the  decree  should  be  reversed. 


Opinion  of  the  Court  in  the  case  of  Bowles  f.  Bing* 
HAM,  reported  in  2  Munford^  442-^-448. 


(]Thia  opinion  was  delivei^ed  bj  Judge  ^oavb,  and  not  \iff  thePBtsi* 
9£BT,  and  WM8  omitted  in  it*  pro|>er  pla^e  by  a  mistake  of  tlie  Itepo.ter  3 


THIS  is  a  bill  of  interpleader,  brought  by  the  adminis* 
trator  of  Harriet  Bowlesy  a  deceased  infant,  against  the 
appellant,  her  father,  and  her  relationSf  ex  parte  materna^ 
of  whom  the  wife   of  the  appellee,  Blnghftm^  was  one, 
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Boviet  fraying  that,  the  conflicting  claims  of  these  respective 
Bingham,  parties,  to  the  estate  of  the  said  Harriet^  may  be  settled 
"— by  the  decree  of  the  Court  of  chancery,  and  the  said  ad- 
ministrator thereby  enabled  to  make  distribution  of  her 
estate.  The  ground  stated,  as  well  in  the  bill  as  in  the 
answers  of  the  maternal  relations  aforesaid,  for  excluding 
.the'  right  of  the  appellant,  is,  that,  although  the  said 
Harriet  w^  born  after  the  intermarriage  of  the  said  ap- 
pellant with  her  mother,  the  said  appellant  was  noty  in 
fact,  her  father ;  had  disclaimed  her  as  his.child ;.  had  rt* 
pudiated  her  mother ;  and  separated  himself  from  her  by 
articles  of  agreement,  which  are  made  an  exhibit  in  the 
cause  ;  these  articles,  it  is  further  alleged,  were  made 
very  shortly  after  the  birth  of  the  said  Harriet  /  which 
birth,  it  is,  also,  alleged,  took  place  in  about  three  mon^ 
after  the  marriage. 

Throwing  out  of  this  case  the  answers  touching  the 
facts  aforesaid,  of  all  the  defendants,  {tibat  of  Bowles 
only  excepted^)  on  the  ground  that  the  answ^  of  one  de- 
fendant is  incompetent  to  bind  anot^ier,  if  not  on  the 
further  ground  that  the  respective  defendants  to  a  bill  of 
interpleader  may  be  considered,  in  some  sense,  as  pUani* 
tiff^Sy  in  relatioti  to  each  other>  there  is.  no  evidence  re- 
maining in  the  cause,  touching  the  principal  question^  ex- 
cept the  answer  of  the  appellant ;  for  the  articles  of 
separation,  while  they  state  that  that  measure  was  pro- 
duced by  a  coYVoinciixg  cau9e^  rendering  it  impossible^thst 
the  parties  should  live  any  longer  together,, do  not  speci- 
fy what  that  cause  was.  That  instrument  does  not  brii^ 
forward,  and  rely  on,  the  particular  facts,  on  the  grotnul 
of  which  the  claim  of  the  appellant  is  now  opposcfL 
As  to  the  answer  of  the  appellant^  while  it  ^admits  thttt 
he  intermarried  with  the  niothsr  of  the  said  Harriet^  and 
that  the  said  Harriet  was  bom  after  the  said  marriage, 
k  neither  admits  that  her  birth  was  at  a  Ume  whidi^ 
taken  in  relation  to  that  of  the  marriage,  rendered  it  rrr- 
tain  that  she  was  begotten  before  the  marriage,  nor  avers 
that  at  such  time  he  had  no  access  to  hejr  said  motko^ 
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ted  tat  lets  tibal  Mch  accede,  bj^  ht«^  iffat  imp^BnbU*.     tdwUt 
For  imf  tUiig  appearing  Itt  Mi^  «7mifcr»  then,  the  swl    Binghaqir 
Marriet  may  be  conaodered  as  havUig  been  begottet)^  aa  -      '- 
Well  as  borh)  duriDg  wedlock,  aad,  ftlsd,  lit  a  time  Urbetl 
su>D-aecess,  on  the  part  6f  the  httsbattd»  has  aol  been  showo^ 
(if  pttteaded*)  either  t^  hiobself^  or  by  others.    As  thia 
^onsiructidn.  however^  ma]^  be  too  tigid#  aa  the  appettaivtf 
perhaps,  imputed  distiBctly  tO  admit  the  facts  suted  in 
the  bill,  showing  that  the  said  SarrM  must  have  beea 
liegottea  be/^ri^  the  laamigie,  Ire  UrUl  coAstder  Ae  cast 
^  if  this  circitmstance;  i^slihtng  from  the  respeetivt 
Simes  of  the  marriage^  and  df  the  btrtb  of  tAkt  smd  Sar* 
riei,  had  been /orfictilar^  and  dittuctlf  admitted  by  hia 
answer* 

This  ansa^er  admits,  more  pardcularly^  that  the  said 
appeUant  ^  afiKm^if  iii^i^fr^  that  the  said  Barriet^  Aouf^ 
horn  in  wedkKk,  iirai  hot  his  ehildi  This  opinion  of  the 
appellant  is  ciitirfeiy  ctmsistei^t  witB  the  idea,  that  he  ha4 
a^ess  to  heir  said  mother,  at  ihe  time  of  proareation, 
hut  that  some  ether  perstifi,  who  might  Ulso  haVe  had 
access  to  heir,  about  the  laihe  tiinci  aras*  In  his  opinion* 
In  rcaKty,  fhe  father  of  the  child ;  and  this  opinion^  s# 
far  from  bemg  bduodned  upon  i  siippoi^d  inability  of 
J^rocreation,  on  his  part,  or  a  «wi*^cr^*  to  his  wife* 
(which  arc  tJie  only  grounds  of  excefitton  tolerated  in 
teses  of  this  sort^)  "^y  bate  b^cn  induced  either  \sf  m 
feverish  and  unwairantabte  jtalousjrcw  his  patt,  by  a  be4 
lief  of  a  stmuhaneduS  and  eoncurreht  access  on  the  part 
Of  oAcr  men,  or  by  ether  circumstances  equally  ua€er» 
tain  and  equivocal*  This  cbncessiOn,  therefore,  (snppo« 
^ing  that  the  docuines  applying  to  caseS  6f  t>rocreitioii 
during  ntarriige,  apply  at  least  with  e^ual  farce  to  those 
taking  plactf  Befifre  marriage,)  wiU  fall  far  short  of  th* 
dceideratum  required  in  eases  of  the  fortticr  charaeten 

With  respei^t  tO  prOcitations  during  marriage,  the  pn^ 
iumptlotf  is,  that  aft  petsons  bom  during  Awriage  ar< 
legitiniate.  This  presumpttoh  can  be  destroyed  only 
by  contrary  ^^U  demonstrating  that  thf  «bild  ii  not  the 
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Bowtet      d^M  6t  ttitf  husbaqid^  whtciv  agaftn,  can  ctciy  te;  bjr 
Bb^am.     shbWing  that,  from  h'rs  ^sontmued  absence  from  hA»  wife, 
"'  '        '"  'at  or  about  lAietiine-  of  proereatiOD,  or  from  the  impb* 
tency  of  his  body,  it, is  imposuUe  that  he  should  be  iBbs 
£»t}ier.     This  pfeadniption,  i&  favour  of  legitimacy,  is 
so  strong,  and  the  exceptions  thereto  are  held  4ibder  sac& 
strictness,  that^  where  a  man  was  divorced  from'  his  wife, 
propter  perpeUmm  generamR  impotentiawh  mkd  tUten  mar- 
lied  another  woman^  who  bad  issue  during  the  marriage, 
that  issue  waa  holdien  to  6c  his^  on  the  ground  that  Jt  maa 
(a)  s  Co.Rep.  thay  be  habUi^  et  inhoMie  dwerits  temporibu^C^d)     It  is 
W|^  .Biirie't  ^^^  therefore,  a  mere  circumstance  of  probability  that 
will  operate  in  this  case  to  bastardize  tbte  iasiie*    Such 
is^ue  will  be  held  to  ht  legitimate,  unlesa  it  be  concIa«> 
tXvAf  shawfii  that  a  penmn^  other  than  the  huabandy ; 
most  necessarily  and  dliavoidably  have  been  the  fiither^ 
This  doctrine  applies^  d  fortiori^  it  is  believed,  to  cases 
of  procreation  befire  Uie  marriage. 

While  the  wise  policy  of  our  law,  anxiously  desiring 
that  every  child  shaH  be  assigned  to  some  responsible 
person  as  his  patent,  for  his  nurturb  and  educatton^  and 
foding^  it  necessary  to  act  by  general  rulea^  har  adopted 
as  the  rule^  in  this  case,  that  ^'  pater  est  quern  w^tht  de^ 
fnorUtrant  i\  aritt  wbi^,  in  relation;to  <:bildren  ptocreafccd 
during  the  nuoriage,  it  only  tokr^tes  an  inquiry  going  to 
show,  ifau  the  husband  could  by  no  pos^iftfy  have^ba^fr 
the  father  of  the  child,  it  Will,  certainly,  not  relax  that 
rule  in  relation  to  a  procreation  before  ^e  marriage,  to 
cases  in  which  the  husband  has  entered  into  a  matrimo- 
nial  engagement  with  his  wife,  not  only  with  a  full  kaow« 
ledge  of  t^  rule  aforesaid,  b^it,  also,  (in  genendt)  with  a 
knowledge  of  h^r  parfici^r  situation,  in  relation  to  her 
pregnancy,  or  otherwise.  Our  law  wi^ly  throws  a  vdl 
over  acts  of  incontinency,  in  such  casest  andf  certainly, 
will  not,  without  necessity,  a&d  in  a  spirit  of  4epar€aM 
from  the  wise  rule  of  public  economy  ^ibre  m4Kntionc4 
inundate  our  Courts  with  indecent  inquiries,  whether  tbia 
or  that  man,  whether  the  husband  or  another,  comautiad 
a  given  net  of  immwality  and  fornication.    bwill«flr 
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Jeast^  emphatically,'  interdict  the  husband  from  giving      Bowled 
evidence  in  such  case,  for  the  reasons  so  luminously  as-     Bio^m. 

signed,  in  relation  to  procreations  during  the  marriage, "^ 

in  the  case  of  Goadright  v.  Mo*s.(a)    It  is  even  better  (a)  c^. 
that  a  particular  grievance  should  exist,  than  a  scene  of  ^^  * 
^his  sort  be  opened^  without  necessity,  in  a  country  in 
which  public  decorum  is  a  part  of  its  law,  to  contaminate 
and  destroy  the  morals  and  peace  of  our  country. 

If,  in  the  time  of  yusttnian^  it  wa«  deemed  proper,  by 
that  emperor,  to  establish  the  age  of  14  as  the  general 
age  of  puberty,  (thou^  it  is  evident  that  the  state  of 
puberljr  must  vary  with  the  particular  habits  and  consti- 
lutions  of  individuals,)  rather  than  continue  the  indecent 
usage  therefore  existing,  of  judging  of  such  puberty,  in 
relation  to  each  particular  case,  by  an  inspection  of  th^ 
habit  of  the  body ;  reasons  founded  on  a  like  regard,  to 
decorum,  may  well  be  considered  as  having  justi^ed  the 
general  regulation  we  are  now  considering.  It  is  no  im« 
peachment  of  the  wisdom  oi  the  rule  in  either  instance, 
or  of  the  policy  of  acting  by  a  general  regulation,  that 
particular  cases  may  chance  to  occur^  to  which  the  spirit 
of  the  rule,  in  either  case,  may  be  inapplicable. 

While,  therefore,  we  are  inclitned  to  think  that  the  inqui* 
ry  In  question  is  occluded  on  general  grounds,  sanctioned 
by  principles  contained  as  well  in  our  own  municipal  code, 
^  the  codes  of  other  enlightened  nadons,  we  are  clearly 
of  opinio^,  upon  the  particular  evidence  in  this  casct 
which  is  not  only  inadmissible^  as  aforesaid^  but  does  not 
tepA  the()08Sibility  of  the  infant  Harriets  having  been 
actually  begotten  by  the  appellant ;  that  the  said  Harriet 
was  legitims^ ;  that  the  appellant  is  to  be  considered  as 
her  feither,  under  the  sound  construction  of  our  laws  % 
and,  as  such,  is  entitled  to  her  estate,  in  preference  to  the 
piaternal  relations  of  the  said  Harriet  or  any  other  per- 
son or  persons.  The  consequence  is,  that  the  decree  of 
Ae  chancellor,  in  favour  of  the  maternal  relations,  must 
be  reversed,  and  rendered  in  favour  of  the  appellant, 
agreeably  to  the  foregoing  ideas,  pursuing  in  other  r^v 
spects  the  provisions  in  tixe  said  d^ree  comta^edf 
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^NTAINIQ)  IN  THIS  YOLUMB. 


ABATEMBITT. 

1,  |r  the  |>l|dlitiU|  permitted  to  «iD«fid  hit 

•  dethuratioOy  ffPeoosent  of  parties,  after 
iitiie  joined,  on  a  plea  to  the  aotion,  the 
defhndant  opght  not  tp  be  pefmffted  to 
plead  ia  abaCemeiit,  wf  >armi  ce  between 
the  amended  deeUration  and'tbe  writ, 
-which  eqnaUj  eihted  between  the  writ 
and  the  engmal  deekration.  Mott  t, 
^Upp,  .        ^  159 

Si.  In  an  aotipn  of  debt  ugafaMt  one  obligor 
Onlf ,  if  the  deehniitioA  deteribe  the  bond 
as  joint,  apd  do  not  state  the  other  obligor 
fo  be  de^a  it  is  a  fktal  error,  ( though  not 
pleaded  in  abatement*)  and  is  not  eured 
byTerdiot^'  AVwmativ.  GtoAcmi,     ISf 

9.  An  ^pea|  frbm  a  judgment  in  eieetment, 
doef  not  abate  bj  the  death  of  the  lesaor 
bf  the  plaintiff;  notwithstanding  soeh  tes- 
tor  elimoed  the  land  fit  Itfe  mUjf.  Med- 
ley T.  Medley^  ^  191 

i»  See  Jvdqmevt,  No.  8,     Sttunden  t. 

f.  See  Ap»SAt,  Ko.  l^  and  WeUe  r. 
/Ofi^fii  pi.  1»  *5^ 

ACCIDEirrS, 

t,  A  eommoo  earrier  it  liable  fiir  all  aeei« 
dentt  to  goods  intnuted  to  bim  for  trana* 
^artatkwi»  exeept  sneh  as  arise  from  tini 
«^qr  €^»fil(l^M«Cth«fMiiM^^t|M 


eommonwealth,  or  the  aet  of  the  ewn^B 
of  tjie  goods.  Murphy^  Brovn  U  Co.  y, 
Staton^  '  S..0 

In  sueh  ease.  If  a  loss  happens,  the  onus . 
frobantU  lies  on  the  carrier,  to  evempt 
Urn  ftT>m  the  Babilitj.  And  it  ik  net 
enough  ibr  him  to  prpve,  where  the 
goods  are  carried  by  water,)  that  the  na« 
ligation  ia  attended  with  so  mneh  danger, 
that  a  lost  may  happen  .  notwKhstandiug 
^e*  otmost  endeaTonrs  bf  the  waterman, 
and  crew  to  present  it ;  that  the  person 
eondttptiiig  the  boat  ponsesses  competent 
tkill,  has  used  doe  diligence,  and  provid- 
ed hands  of  suffleieat  strength  and  expe. 
rienoe  to  astist  him,  11^ 


ACCOUNT, 

1.  A  defendant  cannot  hate  the  adrantage  of 
the  act  imposing  a  limitation  of  one  yeafi 
upon  actions  on  eivre  accounta,  vithoui 
pleading  it  /  the  Cetir;  not  being  directed 
to  cause  such  items  as  have  been  of  more 
than  one  year's  standing,  in  sneh  accounts, 
to  be  expunged^  or  to  instruct  the  Jury 
to  ♦  dieregurd**  themi  and  the/tiry  not 
being  required  to  <*  diealUno  nnd^rejecf*. 
them,  wiihma,  a  plea.  7\tyler'9  admnie^ 
tratrix  ▼  Bicharde  ^  Co.  8 

%  A  decree  against  an  executor,  or  adminis- 
trator, for  a  balance  due  on  his  admlnis- 
trution  aeeonnt,  ought  not  to  be,  '*  that 
he  pay  the  same  out  of  the  estate  in  hia 
iMM|dil9h9lid|riiiN»irwi»*»  b«tatMf»ii 
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pi'oper  debt*      SJtepparttt  executor  ▼• 
iStarke  mid  tdfe,  S9 

d.  In  </<»t  citse,  a  commtuioD  fiX  Jive  per 
cent,  on  the  moneys  receivedhy  the  exe- 
cutor, was  aUoved  bim,  in  lieu  of  all 
expetuet ;  .such  conxmission  to  be  de- 
ducted from  the  balance  due  the  estftte 
at  the  lend  of  each  year,  ib. 

4.  Where  interest  is  charged  agaiiiBt  an  exe- 
cutor or  administrator,  (in  settling  itis 
admtuistration  account,  1  on  balances  due 
at  the  end  of  each  year,  it  oyght  not  to 
be  carried  to  the  accounts  of  ^e  succejed- 
jing  years,  so  as  to  convert  it  into  princi- 
pal, and  make  it  bear  interest,  nor  to  be 
deducted  from  the  payments  made  in 
such  tOGceeding  years,  ib. 

9.  An  acknowledgment  by  9^  feme  cevert  is 
not  sufficient  to  establish  an  account 
against  her  husband,  though  it  be  for  ar- 
ticles furui&lied  her  before  the  marriage, 

lb. 
C^  An  executor  if  not  to  be  charged  with  the 
debts  due  to  the  estate  of  his'  testator,  at 
the  time  when  they  became  doe,  but  only 
,  at  the  time  when  he  actually  received 
them,  except  such  debts  as  are  lost  by  his 
negligence  or  improper  conduct  Co- 
vendish  v.  Fleming,  198 

7.  An  exeoQtor^s  account,  rendered  on  oath^ 
•  is  prima  facie  evidence  of  the  snips  rc- 
ceivid  by  him  for  the  esute  of  his  testa* 
tor,  and  of  the  dnkes  when  received,    ib* 
&  An  executor,  except  as  to  debts  lost  by  his 
aegUgeuce    or     Improper     conduct,   is 
chargeable  with  interest  only  on  his  ac 
.tual  I'eceihts ;  and,  generally,  where  in- 
terest is  charged,  the  rule  established  in 
ib«  otfic  of  Granherry  y.    Gf-anbterryy 
\   I  ffaeh.  249.,  ought  to  be  observed, ,   ib. 
%  An  executor  is  not  chargeable  with  jnte* 
rest  oil  a  legacy^  payable  to  an  infant,  be* 
fore  a  guai^ian  has  been  appointed,  and 
he  has  received  notice  of  auch  appoint* 
-  raeut,  ibu 

10.  Under  what  circumstan<«s  an  executor 
is  not  to  be  charged  with  the  loss  of  a 
debt,  contracted  with  him  on  behalf  of 
the  estate  of  his  testatoif  or  for  a  loss 
incurred  by  hia  intrusting  an  agent  with 
bonds  for  collection,  ib» 

It.  An  executor  may  reasonably  be  allowed  a 
commission  of  ten  per  cent  on  moneys 
received  by  him,  where  the  debts  were 
Tery  small  ami  numerous,  and  the  debtors 
presumed  to  have  been  much  dispersed, 

lb. 
18.  See  £xRct?TOKS  and  Admikistra- 
TOR«,  Kos««7,  S»,  29,  30.  31,  38,  33,  34, 
35,  di,  37,  3S,  and  39,  and  M'CaU  v. 
Peochy^e  ad'mr.  ,  288 

13.  W'heii.  a  party  claims  to  eharge  another 
by  virtoe  of  an  account  rendered,  he 
most  take  that  account  altogether,  and 
not  garble  or  alter  it,  unless  be  can  sur- 
ehar^  or  falnfy  the  same,  ei^er  by 
■howing  errors  in  calculation^  or  l^  pro- 
ving, from  othm'  testimony,  that  it  is  io- 
covrect  as  to  the  amount  chargtsd  or  de- 
Inted,  or  itatcd  npnn  piiaeiplea  mot  eoa- 


formable  to  the   ap^reement  oi 
standing  of  the  parties  at  die  time.  Free' 
land,  Uc.  V.   Cockers  repreMottatnett 

pi.  1.  3a 

14.  In  such  ease,  the  court  of  eqoity  naj  <& 
reet  the  books  of  the  party  renderiag  the 
account  to  be  produced,  to  see  whether 
such  account  is  drawn  np  eOBfiMmaUy 
with  the  book^  or  altered  bj  m»  after 
thought;  In  the  former  of  whieh  eventi^ 
a  presumpdon  would  arise  that  auch  was 
the  original  understanding  and  iufeencion 
of  the  parties,  unlesa  proof  verc  es> 
hiUted  to  the  contrary  ;  and,  is  the  la^ 
ter,  such  presumption  would  be  done 
away,  pi.  2.  & 

15.  On^a  biU  of  injunction  to  staj  procccdbp 
on  a  jad^meut  at  law,  if  it  appear  froe  a 
commitsioner's  reportf  noc  executed  t* 
by  the  defendant,  that  the  eoinplainaat  is 
entitled  to  a  credit  whieh  the  defendst 
/ailed  to  gi?e,  the  court  ought  not  to  set 
aside  the  order  for  account,  and  diMain 
the  bill,  on  the  ground  that  the  eompbin* 
ant  had  neglected  to  carry  into  efect  a 
pr«fvious  order  referring,  by  consent  «f 
parties,  the  accounts  between  them  to  a 

.  different  oommis&ioner  ;  but  the  hvi  er- 
der  having  been  made  era  the  defrndaare 
motion,  the  report  being  excepted  ic^ 
for  want  of  notice  to  the  complainant  of 
the  time  and  place  of  taking  the  aneomt, 
and  such  exception  appearing  well  foand- 
ed,  a  new  account  ought  to  be  directed 
to  be  taken.  Aobertt  r.  Jordeme,  pi. 
S.  W 

16*  A  person  entitled  to  a  Ugal  estate  k 
slaves,  mny  sue,  in  emntfi,  to  reeover 
thenu  if  thereby  awmtipttcity  •f  emu 
may  be  prepentedy  ^flng  on  the  defend- 
ant to  ditcover howlmf  he  haa had  thea 
in  possession,  and  to  cUtcwer  and  lUta 
an  acco^mt  of  their  profits.  Baird  «. 
Mlund  and  othert,  pi.  S.  &n 

ACTION. 

1.  An  action  in  behalf  of  an  apprentice,  npon 
bts  indenture  of  apprenticeship,  o^bt 
liot  to  be  brought  In  the  name  of  t^ 
overseers  pT  the  poor,  but  in  bis  own 
name.  Foindexter  y,, Wilton amd otkero^ 

181 

fL  ^ee  AbaTbmekt,  No.  2.  AVviwin 
▼.  Graham,  itf 

jfoc  I'ARTNEMBip,  No.  1.  Go^andt, 
Davidnon,  IS9 

3.  If  persons  oo^racting  by  a  (iharterwpany, 

under  seal,  bind  ihemselveSk  ^aeh  to  the 
other,  as  on  their  ovm  behalf,  eaoh  may 
maintain  an  action,  for  covenant  broken, 
agsinst  the  other,  in  his  individttal  capa- 
city, notwithstanding  ^ey  were  d^aeiibed 
in  the  introductory  part  of  the  initn* 
menr,  and  in  their  signatures,  aa  0££^ 
for  other  persclna^'  Harttkomey.  Whit' 
tlet,    ^  SSf 

4.  An  administrator  may  deelard  in  the  deSit$ 
.  and  detinetf  on  a  bond  executed  to  hii^ 
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leirassuoh;  Md  hit  executor  or  admi- 
nistrator has  a  right  to  bnng  ao  aotioa 
opon  it.  JStnoden,  ejc'or  of  Mbotv,  v. 
Ta^gartf  513 

t.  Afler  a  judgment  against  an  executor  or 
administrator,  a%  9ueh,  ^^fittri/aciat  and 
return  of  nulla  bona,  an  aetioo,  against 
Idm  alonOt  on  his  administration  bond, 
,eou1d  always  be  maintained,  without  any 
pi-evious  suit  suggesting  a  devattavit. 
Mead  and  othera  v.  Brooking,  548 

6.  Before  the  aot  of  Febrtkary  7th,  WI4, 
«*  concerning  executors  and  administra- 
tors,*' (sess.  acts  of  1813,  oh.  13.  p.  40.,) 
a  decree  in  chancery  against  an  executor 
or  administrator,  directing  him  to  pay  a 
debt  of /d$  tettator,  or  nOeotate,  out  of 
the  a»9et$  in  hi*  hands  to  be  administer- 
ed, (with  a  Jieri  facias  and  return  of 
nulla  bonOy)  was  not  sufficient  evidence 
of  a  devattavit  to  authorize  an  action 
against  the  tecuritieo  in  the  administra* 
tion  bond  ;  but  it  was  necessary  to  hring 
a  previous  suit  against  the  executor  or 
administrator,  sunesting  the  devastavit. 
Hairaton  ▼.  Hugnea  ana  others,         568 

7.  Quare,  whether  an  action  opon  the  case 
lies  against  a  sheriff  for  refusing  to  permit 
a  person,  who  is  lawfully  entitled,  to  vote 
at  an  election  of  members  of  the  general 
assembly  ?    Cuatia  v.  Lane,  pL  fli,       579 

8.  Alse^  quntre,  whether  any  action  lies 
against  an  officer,  for  acting  in  obedience 
to  a  legialative  act,  found  to  be  in  con- 
fliot  with  the  constitution?.    Ibid,  pi.  3. 

579 

ACTS  OF  ASSEMBLY. 

I.  The  act  of  assembly  allowing  damages,  on 
the  a0irn-.ance  of  decrees  in  chancery, 
does  not  authorize  the  recovery  of  such 
damages  of  a  security,  in  a  bond  bearing 
date  before  that  act    IVoodaon  v.  Johna^ 

230 

%  See    CoNaTiTUTiox,    and   Cuatia  v. 

iane,pl.  3.  579 


AD.\IINISTRATI0N. 
{j>  See  Executors    and    A^mixis* 

TRATOftS. 

ADMINISTRATION  ACCOtJKT. 
0^  See  Account. 
ABlWtNISTRATION  BOND.    • 

}«  After  a  judgment  against  an  exeeutor  or 
administrator,  aa  auch,  h  fieri  faciaa  and 
return  of  nulla  bondt  an  aotiou,  aninst 
him  alone,  on  his  administration  bond, 
could  always  be  maintain^*  without  any 
previous  suit  suggesting  a  devastavit, 
Meade  and  othera  y.  Brooking,         548 

%  Before  the  act  of  February  7%h,  Uii, 


**coneeming  ez^utors  and  administra- 
tors,'* (sess.  aets  of  Ibl3,  ch.  lo.  p  40,) 
a  decree  in  chancery  against  an  executor 
or  administrator,  .directing  him  to  pay  « 
debt  of  his  iestatsr,  or  intestate,  out  pf 
the  tusets  in  his  hands  to  be  aUmitaster- 
ed,  (ilrith  a  Jieri  facias  and  return  of 
nulla  bona,)  was  hot  sufficient  evidence 
of  a  devastavit  to  authorize  an  action 
against  the  seeurities  in  the  administra- 
tion bond ;  but  it  was  necessary  to  bring 
%  previous  suit  against  the  executor  or 
administrator,  suggesting  the  devastavit* 
Bmirston  t.  Hughes  and, other s,         568 

ADMINISTRATORS. 

(j:;^  See  ExBCUToms    and    Admiw^*^ 

TBATORS. 

AFFIDAVIT- 

I.  &e  Vouchers,  Nos.  1,3, 3,  and  JIPCo^ 
V.  Peachy' s  ad*mr.  pi.  12,  13, 14,        «89 

S.  See  BxLi.  or  Exshangb,  No.  1,  an4 
Wright  T.  Mencock  ^  Co.  pU  3.         5Sl 

AFFIRMANCE. 

The  court  of  appeals,  in  vffii^ing  a  de- 
cree, will  add  any  explanation  w|iich  may 
he  necessary  to  make  it  correctly  under- 
stood,   Alayo  ▼.  Purcell^  843 

AGENT. 

1.  Ifanr  agent  employed  to  seH  a  tract  of 
land  become  the  purchaser,  by  bargaining 
with  his  employer,  from  whom  he  con- 
ceals the  fact  that  a  better  price  could  be 
got  from  another  person,  ho  is  gnlUy  of 
fraud,  and  the  contract  oogfat  to  be  vaca^ 
ted.  Moaeley's  atPmrs.  and  heirs  v. 
Buck  and  Brander,  836 

S.  In  such  ease,  the  eourtof  equity  wlH  com- 
pel him  to  reconvey  the  land,  on  receiT- 
ing  back  his  pQrcfaaie  money,  with  inte« 

^  rest,  and  make  him  account  for  the  rents 
and  profits,  ih. 

a  See  Action,  ^o.  3.  Hartsheme  v. 
Whittles,  '    S67 

AGREEMENT. 

1.  A  parol  agreement,  hy  an  executor,  to 
pay  a  legacy  out  of  his  own  estate,  is  not 
void,  under  the  aot  to  prevent  fhiods  and 
perjuries,  if  a  deeree  was  previously  ob- 
tained for  the  legacy  to  be  satisfied  out  of 
certain  property  anpoioted  by  the  testa- 
tor ;  for  part  of  which  property  the  exe- 
cutor was  accountable  under  tne  decree, 
and  responsible  de  bem$  prspriis}  and 
such  agreement  wfts  made  tft  emisidere* 
tion  offirbearance  to  enforce  the  decree. 
Patten.  aS'mr.ofJPagetY-  WilUams  and 
Wife,  59 
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&  See  PuRQUAS&R,  No.  Id*    Foreman  v. 

J^evfkirk  and  otkert^  275 

4.  Rent  maj  be  pa^ble  in  a  Jf  onC'*,  by  ron- 
troQii  fliiici  such  rent  may  be  dUtniined 
for*  il'  not  i^d  «h«ii  due.    fViliiamk  t. 

^  Movard,  1177 

5.  See  CokPB)ji«ATX03l,  Ifa  ft  Beveff' 
leyr.  LaW8or^9heir9,^\.i4  ^    31t 

v;  An  agreement  under  8eal»  br  i^hieh  A^ 
(being  mUch  involved  ia  debtY binds  eer- 
tain  staves  to  B.,  until  tbej  attain  tbe  ag6 
ot'  twentv-one  years^  upuii  a  ftonditiuny 
itaereljt  *'  that  B.  ahaH  treat  tbera  in  a 
Ikwful  and  humane  mannM*,  and,  if  he 
ahall  die  or  remove  from  the  ciMmtj,  they 
aball  be  treated  equally  w«Ut  or  it  shaU  be 
optional  with  A.,  whether  th'ej  shall  re- 
main riny  longer  in  the  aaid  serviee,"  if 
not  00  valuable  consideration^  bat  to/uh- 
targ  only,  and  void  againH  creditors. 
.     Mroatffoot  v.  Dyer,  350 

f.  See  CHARtRR^PAUTYf  and  Martshorne 
♦.  mUUldii  357 


AMENDMENT. 

i^  A  deeree  -which  is  firtd  in  nil  respe*<«s, 
Except  that  "  liberty  b  resened  to  the 
{iiartjes*  or  either  of  them,  to'  i'escjrt  to  the 
boort  for  its  further  interposition  if  it 
should  be  found  necessary,'*  may  be 
amendedf  on  nitUont  lo  a  summary  way^ 
4r  by  Bill  <{f  revieto,  Sheppard*9  ex'or. 
V.  Starke  tinUtoife,  ^ 

n.  Qiuere,  after  a  suit  in  chAneetT'  has  b^en 
Stt  for  hearing,  has  the  plaintin  a  nght  to 
- .  ani^ud  his  1ml  before  the  hearinsv  as  a 
rnatuir  of  course^  upon  pacing  the  de- 
fendant ^11  ojD^U  oecasiooed  thereby  ?  or 
u  such  amendment  to  oe  permitted,  on  It 
upon  goml  cause  shown  ?  Boykin^t  deiU" 
eees  y.  Smith  ai^d  otftert^  ,  K)S 

i.'  If  the  plaintiff  bfe  permitted  to  sTmend  his 
deelai*atl6n>  ^  ^uscnt  of  patties,  after 
issuQ  joined  >  on  a  phia  to  the  acG(Hi,'the 
dolenclant  ought  not  to  be  permitted  to 
j^tead  in  a^bateinent  any  variance  between 
the  amended  declaration  and  the  writ, 
-which  equally  e\iste<l  between  the  writ 
and  the  original  de^lamtioa.  Jlious  ▼. 
Stipp,  159 

ANSWER  IN  CIIANCEBY. 

See  EqruiTY. 

APPEAL. 

1.  Where  the  evidenee  spread  on  the  it* 
oord  is  cantrndictory^  9nd  the  point  in 
dispute  depenrls  on  the  credibility  of  wft<* 
nesses,  the  iipticllatc  fonrt  (not  having; 
the  witnesses  personally  befot*e  il)  oughf 
not  to  reverse  the  jddgro'eut  of  thar«ourt^ 
which  had  lights  (from  the  ma»ner  of 
Hrring  in  (he  testiraony,  and  othej*"  ektra- 


neonaeireaiiistavOMJ)  irfai^lbe         

court,  in  iu  appellate  thsinjBisT^^Kit%wA 
jpossess.    Chaney  t.  Saunders,  51 

S.  Upon  a  county  eoart's  oveitnlin^  a  akoboo 
for  dissolution  of  aa  injniietMa,  the  |»atw 
ties  cannot  make  the  injonetioo  pei^ 
]>etoa^  dy  esmsentf  in  order  that  an  ap» 

•  poalmay  bo  tokens  hat^xo  worhamm 
appeal*  the  eause  moat  be  regulaiH  pro* 
eeeded  tn^  to  a  final  decree.  Mlukoy  t. 
ff'esU  >  T$ 

3.  Under  the  third  aeeti^  of  the  act  of /tfm. 
ary  QOiK  18U,  eoneemuq;  the  proceed- 
ings in  eoitrts  of  chancery*  {BeiK  <^de^ 
vd.  iL  p.  29^)  aa  appeal  from  aa  srdbr 
dissohing  an  tmanction  eould  not  be  li- 
Iten ;  bat  oidy  frosa  the  dismtsaioo  of  dM 
bilL  IHits^  ex'sr  0/  Mtormite,  ▼.  7^3*14 

W 

4.  It  is  not  competent  to  a  ootmplaiaaat  t# 
diimioe  hia  ovn  biU^  ami  theo  olgee^ 
in  aa  appelUte  court,  that  the  pnjer 
thereof  hav  not  boen  deoKed  ia  hia  fa^ 
tour,  Al 

5.  Where  an  injuaetioa  is  vHollj  <fiMilvcd 
in  a  county  or  eor|Hiratioo  eourtf  tlie  b9 
is  tiot  to  stand  dismissed,  aatil  tva  aads 
oeedjng  courts  have  been  held  ther^^cr 
in  such  county  or  eorpocati«n:  aad  tbe 
appellate  court  win  not  preotume  Jrmi 
ienffth  •/time  that  two  such  eoorts  wen 
heldt  httt  this  cireumstanee  most  «x- 
plieitty^  appear  in  the  transcript  of  the  tw- 
oord,  a. 

6.  Qn^fre,  If  it  do  axpUeitiy  appear  thattwtf 
such  courts  w«re  held,  and  it  da  aot  ap^ 
pear  that,  at  or  before  the  seeond  caort, 
any  cause  was  shown  agataat  the  disokia- 
sion  of  the  bill,  can  the  clerks  negleesiaa 
to  enter  the  dbmission  hare  the  eS^iJt 
keeping  the  «aose  00  the  docket/        ih. 

T.  Ap  appellate  court  OQglit  not  lofevene  a 
judgment,  wtthoot  proo^Mdiiig  to  g^ve 
such  judgment  as  the  inferior  eOart  Aonld 
havegiv^n.    i^af^  r /fi$n«^rcS«»     US 

8.  In  an  action  of  debt^  in  flbcounty  «ew,  on 
a  lingle  biU«  for  mora  than  one  kaadrc^ 
doiUrs,  if  the  jury  iind  for  the  pl^nlif 
tite  debt  In  rhe  declaration  mentiened. 
to  he  dtscharged  l^  iessitian  one  faaadred 
dollsrs,  nnd,  upon  a  wHi'or  sv/vfterf^oi^ 
at  the  ins;atice  of  the  defeodaat,  the 
judgment  he  reTefse<f,  the  pbioiiff  caa^ 
liot  sppeaT  to  the  eooH  of  appeals  froa 
s|ioh  ^dgmcfnt  of  ravervA.    \Um9  v. 

%  On  a  bin  of  exoeptioQs^  to  dieapMon  ef 
the  eooit  below  refusing  to  grant  a  eon- 
finitanee,  th^  aphellate  ooort  ooglKnat 
to  reverse  the  jodgm«nt«  fvr  a  gfoand  of 
eontlnoane?  not  slated  hi  inch  exceptioa% 
Bo9$  V.  Mrveil,  ijf 

10.  An  appeal  from  a  jndgment  tafjeeiuscati 
does  not  abi^  by  the  death  of  the  lessor 
of  the  plalnfiflr:  notwithataiidiiiit  sack  tea* 
sor  el«ime<'- the  land  for  Ua  oafy.    J^^c^ 

4.       ^\^^^%  W 

11.  See  \MVf  TmiAU  No.  U  Btmo  v. 
Beale^  fgf 

l^t  In  a  decrcA  of  rever*V  ^  «N»«A 
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court  will,  if  reqaestecl«  furih^r  direct, 
that,  in  eiiae  the  moiiej  und  costs  reco- 
vered bj  the  apfpellee  shall  liave  been 
paid,  the  same  be  refunded,  with  lawful 
interest  from  the  time  of  payoMuU  Stan- 
ard  v.  Brovmlov,  2^ 

13.  The  seeurity  in  a  bood  for  the  prosecution 
of  an  iDJuBction,  is  not  liable  for  the  eosu 
and  damages  whtob  may  accrue  on  an 
appeal  to  a  superior  court.  hVo9d9on 
y.  Johnt,  S30 

t'i.  The  act  of  assembly  allowing  damages  on 
the  affirmanoe  of  decrees  m  chancery, 
does  not  authorise  the  recovery  of  such 
damages  of  a  security  in  a  boad  bearing 
date  before  that  act,  ib. 

15.  When  a  decree,  in  favour  oF  the  vendor 
against  the  purchaser  of  lands,  and  of  sun- 
dry personal  property,  is  reversed,  and 
the  cause  remanded,  for  a  reference  of 
the  title,  and  a  survey  lo  be  made  before 
commissioners,  the  court  of  appeals  will 
(lirect  that  the  appellant  have  liberty  to 
show  and  prove  to  them,  if  he  can,  what 

rts  of  the  personal  pro^ierty  stipulated 
were  not  delivered  under  the  contract, 
and  the  value  thereol';  although  the  court 
would  not  have  remanded  the  cause  for 
that  purpose  alone.  Heverley  t.  Ltno^ 
*on^9  heirty  pi.  4.  SI 7 

16.  The  plaintiff  cannot  appeal  from  a  judg- 
ment in  favour  of  all  the  defendants  eX" 
cept  oftCf  in  a  joint  action  of  trespass, 
until  the  suit  has  been  abate<i,  dismissed, 
or  decided  at  to  that  one,  fVelU  r. 
JackBOth  pi*  1*  458 

APPEALS,  (COURT  OF.) 

1.  To  give  the  eourt  of  appeals  jurisdiction, 
on  Uie  ground  tliat  the  matter  in  contro« 
versy  is  a  freehold  or  fhinchise,  tlie  right 
to  the  freehold  or  franchise  roust  be  di- 
rectly the  snbject  of  the  actien,  not  inei* 
dentally  or  foUateraUy.  Hutcfunmm  ▼. 
Kellan^  202 

2.  Jf,  therefore,  In  an  action  of  trespass 
qaare  cluutum  fregit^  the  damages  re- 
covered be  lesst)ian  one  hundred  dollars, 
the  defendant  cannot  appeal  to  this  court ; 
notwithstanding  it  appears  from  the  re- 
cord that  the  title  or  bounds  of  land  were 
drawn  in  question,  ib. 

9.  See  Appbal,  Na  8.    Zevif  v.  Long^ 

136 

4.  The  e«art  of  chancery  cannot  correct,  on 
motion,  or  by  hill  of  review,  any  error 
apparent  on  the  face  of  the  proceedings, 
in  a  decree  -mhich  hao  been  affirmed  by 
the  court  o/appealo,  Campbelf  v.  Price 
and  otherOf  227 

5.  The  court  of  appeal  in  affirming  a  de- 
cree, will  add  any  explanation  which 
may  be  necessary  to  make  it  correctly 
understood.    Mayo  t.  Purcell,  243 

APPEARANCE  BAIL. 


APPRAISEI^IENT.  • 


ToL.  IH. 


^eBAiL. 
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1.  An  appraisement  of  a  decedent's  estate, 
tliough  not  signed  by  tb6  executor  or  ad* 
mimstrator,  and,  therefore,  not  to  be  re- 
ceived as  an  inventory,  is  admissible  fis 
pnma/ucia  evidence  of  the  value  of  the 
estate.  Roger^t  ad^mx.  v.  Chandler* o 
ad'mx.  65 

APPRENTICE. 

L  An  action  in  behalf  of  an  apprentice,  up- 
on his  indenture  of  apprenticeship,  ougnt 
not  to  be  bi*ought  in  the  name  of  the 
overseers  of  the  poor,  but  in  hia  owu 
name.   Poiudexter  ▼•  ffiiton  and  otherOf 

Its 
ARBITRATION. 

03*  See  Award. 

ARREST. 

1.  A  warrant  to  arrest  a  person,  of  whom, 
surety  for  the  peace  is  demanded,  being 
executed  neiiher  hy  s  »wom  officer,  nor 
the  person  to  4  horn  it  \vfl»  dirt^viod  Ly  the 
magistrate,  btU  by  an  itidttidi^iil  »<:Jcetfjd 
by  the  prosecmor,  «ho  erased  the  immt: 
of  the  persofi  appointed  by  the  ma^ij- 
trate,  and  sub^tkut^d  that  of  the  penou 
selected  by  tiTttiueir,  is  thereby  reudcr*?d 
altogether  iUt'M^U  and  void  a*  a  Juvtifi- 
cation,  but  Diiiy  be  gii^cn  in  evidence  in 
mitigation  of  damage f.  WelU  v.  Jtk€k- 
aon,  pK  2.  458 

2.  Qnare,  if  th^  persons  to  be  arrested  be 
described  ooly  by  their  oumametf  the 
counties  they  reside  in,  and  ^eir  profea- 
sions,  or  trades,  without  their  chriotian 
names,  is  not  such  warrant  too  general 
and  uncertain,  and,  therefore,  iUegal 
and  void    pi.  3.  ib« 

3w  A  warrant  directing  the  •*  ooitociateM** 
of  persons  named  to  he  arretted,  withoM 
mentioning  the  nameo  of  such  aooodaieOf 
is  illegal,  and  void  as  to  them.    pi.  4.  iW 

ARREST  OF  JUDGMENT. 

1.  //  oeeme,  that  a  party,  to  whom  a  new 
trial  is  granted,  may,  at  the  next  term, 
without  claiming  such  trial,  file  errora 
in  arrest  of  Judgment,  ff^l  v.  Smithy 
Young  6f  Hi'de,  pi.  1.  550 

2.  Tn  aemmpoit  against  the  assignor  Qf  a 
bond,  a  coneideratien  for  the  assignment 
ought  to  be  set  forth  in  the  declaration ; 
and  if  it  be  omitted,  judgment  may  be 
arrested.  pL  2.  lb. 

ASSEMBLY,  jCGENERAL.) 

^MSnrrRAOE,  (Right  of,)  and  Cut-* 
ti9  V.  Xane,  pi.  1,  %  57f 
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AbSETS. 

1.  A  testator  beqa«&thiug  to  the  exeeutor$ 
of  hU  d«ugbter*s  buibanU,  to  be  divided 
am&n^  her  chiUiren  by  Itimi  a  sum  ot'  mo- 
ney. It  was  eoBiidered  as  vl. legacy  to 
them,  from  thoir  f  rantiHalhef,  and  not  as- 
teto  belofigifig  to  the  estate  of  tbeir  tjithcr, 
iiotH'ithi»taadin|;  tbe  object  of  the  bequest 
'  vas.  in  the  wilC  »t«ted  to  be,  to  make  up 
tJkeihmo^rU  fortune,  part  of  whieh  was 
not  paid  in  her  Ufetiioe*  oor  to  her  hus- 
band after  her  death*  JPattou,  ad*mr, 
of  Page,  ▼.  Wiliiamo  and  -wife,       .    59 

S.  A  fund  appointed  by  a  will,  for  payment  of 
debts  and  legaeiea,  must  be  considered 
saffi«ient«  ubl^ss  the  contrary  be  proved, 

ib. 

5.  Upon  issue  joined  on  the  plea  of  fully  ad- 
mtniscered,  a  verdiet  finding,  in  general 
terms,  the  issue  for  tiie  pkuntifl^  and  that 
assets,  equal  to  the  olajm  of  tlie  plainti0^ 
eame  to  the  hands  of  the  defendant,  is 
uncertain  ar^d  insuffieient  It  should  set 
forth,  with  sutBcient  certainty,  what  por- 
tion of  the  assets,  whieh  came  to  the  de- 
fondant's  hands,  was  unad ministered  at 
the  time  of  tuiiig  out  the  plain  ttjf^a 
tt>rit,  Jiogera  o  ad*mX'  v.  Chandter'o 
ad^mx.         N  65 

4.  See  Admivistrati.on  Bond,  Ko.  I, 
and  Meade  and  othert  v.  Brooking, 
pi.  1.  54S 

5.  See  Ad^iinisttiation  Dovd>  Ko.  2, 
and  Hairoton  v.  Hughes  and  othero,  d68 

ASSIGNMENT. 

1.  The  aatig'nee  of  the  bond  is  not  in  a  bet- 
ter situation  than  tlie  aooignor.  Stock* 
ton^*  Cook,  68 

2. '  QuarCf  whether  proof  of  a  confession,  by 
th6  assignor  of  a  t>ond,  after  the  assign- 
ment, that  tlie  money  had  been  pai<l  to 
kim  be^re  the  assignment,  can  be  given 
in  Evidence  against  the  assigbee  2  Lenoia^ 
y.  Z&tig,  136 

3.  Where  the  purchaser  of  land  gives  bonds 
fofthe  purchase  money,  payable  at  dif- 
ferent times,  and  the  agreement  is,  that, 
if  the  title  to  any  part  of  the  land  prore 
defective,  a  deduction  from  the  purchase 
HHiney  shall  be  made  in  proportioii  to 
the  value  of  the  land  lostj  a  court  of 
equity  will  not  protect  the  purehascr 
against  an  assignee  of  on^  of  the  U>nds, 
onthe  ground  of  a  defect  in  the  title  to 
part  of  t^e  land  :  if  it  appear  that  the 
oonds  not  assiprned,  and  i^emaining  unsa- 
tisfied, are  sufficient  <to  hidemnify  him 
against  loeh  loss.  Foreman  ▼.  J^eiokirk 
and  others,  975 

^  A  eourt  of  equity  haTin^  dissolved  an  in- 
junction  against'  the  assignee  of  a  bond, 
because  the  payments,  for  which  credits 
are  claltbed  bV  the  complainant,  were 
made  to  the  obligee  after  notice  of  the 
assignment,  ought  further  to  decree,  that 
the  obligee  (being  a  defendant  to  the  bill) 


do  i^epay  the  smos  so  received  by  hua,  ta 
soon  as  the  complainant  shall  havepMl 
the  amount  of  the  judgment  to  the  a>> 
signee.    Uoberts  v.  Jordano,  pi.  3.    4^ 

&,  In  Gsmtmpsit  against  the  assignor  of  a 
bond,  a  considei'ation  for  the  assi^meat 
ought  to  be  set  forth  in  th£  dedaratkn  \ 
and  if  it  be  omitted,  jadgmeot  may  be 
arrested.  Mall  v.  Smiih,  Youag  ^  ifyie* 

.      pl.2.  550 

6.  A  person  assigning  a  Jeaae,  for  Tsioe  r^ 

ccived,  but  wit  hoot  any  special  anee- 
raent  to  be  rc^xmsible  for  the  tiue,is 
nut  bonnd  to  restore  the  purchase  money* 
upon  the  evictiou  of  the  assignee  in  coai- 
sequence  of  a  delect  in  the  lesaor*9  title ; 
ttspeeially  where  the  lessor  lias  nr.t  been 
previously  resorted  to,  or  shown  to  be  in- 
solvent, and  where  the  potsibilitr  of  tke 
eviction  was  ii»  conteibplatioa  of  both  the 
parties  at  tbe  tkne  of  the  asiigomeot. 
M*Clenahan  v.  Gjoymi^  pL  1*  556 

7.  Where  ^a  lease  is  assigned,  and  tbea^ 
signee  is  evfeted  throegh  a  defect  in  the 
lessor's  title,  he  may  sue  the  leetor  for 
compensation,    pi.  3.  *      ib> 

ASSUMPSIT- 


1.  Where  an  executor  has  a 

the  estate  of  his  testator,  dependinf  oa  a 

Sudntum  meruit  only;  he  naay  exhibit  a 
ill  in  equity,  against  tbe  eo^xeeuton 
and  legatees,  to  have  such  claim  establish- 
ed and  fixed  at  a  certain  saos.  Baker  t^ 
Baker  and  others,  SSS 

^  In  such  case,  he  ought  to  ata|be  th^  alaiBi 
with  reasonable  certainty,  by  setting  forth 
his  own  estimxte  of  his  service%  but, 
should  he  fail  to  do  so,  his  bill  oaglit  not 
to  be  dismissed,  but  leave  to  amend  it 
should  be  granted  on  motion,  ib. 

9.  In  assumpdi  against  tlie  assignor  of  a 
bond,  a  Consideration  for  the  aangnmeat 
ousht  to  be  set  fortli  in  the  deelaratios  $ 
and  if  it  be  omittM,  iudgmeat  inaT  be 
arrested.  BaU  ▼.  "Smith,  Toung  U  Atdt, 
\A.  2.  "55^ 

4^  A  count  for  money  had  and  received  ad* 
juflged  good  after  venfict,  althongih  the 
sum  received  was  left  blank,    pL  3.      iL 

5.  The  plaintiff  in  asstuapeit  tonst  ehai^ 
the  promise,  W  the  defendant,  pontiveiy, 
not  by  way  of  recital  only ;  for  if  tW 
deelaration  be  defective  in  this  lespcet. 
It  is  a  fatal  error,  and  not  eured  by  rer- 
dict.    Sexton  v.  Holmes,  566 

ATTACHMENT  IN  CHAVCSSRT. 

1.  In  a  suit  in  chancery  ^igainst  a.  dtfendaat 
who  is  out  of  the  country,  and  ano&er 
within  the  same,  having  in  his  ha^tds  ef« 
feets  of,  or  otherwise  indebted  to,'sn^ 
absentee,  a  decree  eannot  be  entered 
aeainst  the  defemiant  in  this  eomitsy  on* 
til,  by  legal  proof,  and  regnlar'proeeei- 
ings,   the   jpl^iitiff  has  eatabBihed  1^ 
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«bdin  tgunit  the  absentee.    Gib99n  r. 
fThite^  94 

^  In  tuoh  oaie>  if  the  defendant  in  this 
eoantry  appear  not  to  be  a  debtor  of  the 
absentee,  but  to  hold  effeett  belonging  to 
hini,  bj  a  title  not  effeotnal  against  ere* 
ditorsy  or  without  any  title  at  all,  he 
should  be  considered  persoilaliy  rcspon* 
sible,  only  for  so  much  as  he  roar  have 
eODSumed,  or  appropriated  to  his  ova 
use,  so  as  not  to  be  forthooroing,  or  for 
the  nroGts  he  may  have  received :  but, 
for  that  amount,  a  decree  may  be  made 
against  him,  personally,  in  the  lirst  placp, 
holding  the  property  in  his  hands  ulti- 
mately bound,  if  he  be  insolvent ;  and 
for  the  balance  of  the  plaintiff  ^s  claim, 
the  court  may  proceed,  in  the  first  plaoe» 
against  the  property  itself,  either  bv  con- 
sidering such  defendant  a  trustee  thereof 
for  the  use  of  oredl^jors,  and  direoling  a 
sale  unless  the  debt  be  paid  by  a  given 
day,  or  by  sequestering  It  (under  the  act 
of  assembly)  as  the  property  of  the  ab- 
sentee^ ib. 


B 


BAIU 

>f .  Jl  teenu,  that  a  speoml  bail's  surrender,  of 
his  principal  to  the  sherifT  Is  e0ectusl« 
without  his  exhibiting  a  bail  piece,  or 
other  written  evidence  of  his  being  bail  ^ 
if  the  surrender  be  made  in  the  county, 
in  the  court  of  which  he  was  accepted 
and  entered  as  special  bail,  in  open  court  t 
and  it  appear  that  the  fact  was  known  to 
the  sheriff,  who»  nevertheless,  refuses]  to 
accept  the  surrender,  and  hold  the  prin- 
cipal in  custody.    EvafiM  v.   Freelan/l, 

119 

%  Where  the  defendant  to  a  suit  has  not 
pleaded,  but  ki$  appearance  baU  has, 
a  judgment  statingt  that  **  the  attorney 
for  the  defendant  withdraw  his  plea,  kc, 
and,  therefore,  tliat  the  plaintiff  recover 
agamst  the  defendant,"  must  be  under- 
sukmI  as  a  judgment  against  the  bail  onl;^, 
(without  including  the  principal,)  and  is 
therefore  erroneous.  Lee*9  airmr.  v. 
Carter  ^  Forbet,  VZl 

4f.  If  the  defendant  in  an  action  of  covenant 
die  after  judgtuenf  by  default  against  him 
and  the  rail  for  his  appearance,  and  be- 
fore a  writ  of  inquirer  executed,  the  plain- 
tiff cannot  have  a  $cire/aciae  against  the 
bail,  hut  only,  against  the  executors  and 
administrators  of  the  defendant  Savn* . 
dera  t:Gaine$,  C«5- 

^  A  debtor,  being  surrendered  to  the  sheriff 
by  his  special  bail,  (ai\er  judgment  agi^inH 
him  in  a  cnunty  court,')  cannot  legally  )>o 
detained  ii|~  jah,  or  withifi  the  prison 
bounds,  on  a  bond  given  for  that  pnrpo«« 
more  than  twenty  days  from  the  time  of 
such  surfender,  if  the  creditor,  his  attor- 


ney or  A^ent,  do  not,  within  that  time^ 
cbai^  him  in  exeeutioo  in  loHting, 
GrettiY.  Garrett^  ^9 

5*  A  elerk's  entering  and  confirming  a  judg- 
ment, at  rules,  against  a  defendant,  ami 
another  person  as  '*  security  tor  his  ap- 
pearance," is  not  sufficient  to  mak«  such 
person  liable  aa  appearance  bail ;  but  a 
copy  of  the  bait  bond  should  be  iiuerted 

'  in  th«  trafnsocipt  of  the  record ;  for  want 
of  which,  the  judgmemt  should  be  re- 
versed.   <iuaPieM  V.  Bufovdt  487 

BAILMENT* 

See  SLAVEf,  No.  10,  and  WiUiam$  v. 
Moore,  SIO 

BAR. 

1.  1$  teeme,  that  a  finardeoree,  in  a  soil  by 
-  legatees  for  the  divinoo  of  a  testator's  es- 
tate, la  a  bar  to  a  bfll  exhibited  by  the 
same  pei*sons,  or  their  legal  representa- 
tives, suggesting  that  the  executor  had 
kept  back  a  part  of  the  property,  but  not 
averring  that  this  was  new  matter*  since 
discovered,  or  that  the  decree  wjts  ob^ 
tained  by  fraud.    I^erand  v.  Franciecop 

83 

^  If  a  judgment  in  a  summary  motion  be 
reversed  on  the  ground  that  tne  plaintiff's 
claim  is  not  supported  by  evidence,  the 
appellate  court  should  proceed  to  enter 
judgment,  that  the  plaintiff  take  nothing 
by  his  motion.  And  such  judgment  would 
be  a  bar  to  another  motion  tor  the  same 
cause  of  action.  Hot  if  such  judgment  lie 
not  entered,  the  iudgment  of  reversal  is 
too  imperfect  to  be  a  legal  bar.  fFebb^ 
ex*or,  qf  Osborne,  v.  .W*JVet7,  184 

S*  The  pendency  of  the  bill  in  eguitj  in  a 
county  coui*t,  after  dissolution  of  an  in- 
,  juuctiop,  is  no  bar  to  the  complainant's 
obtaining  anotlier  injunction  uom  the 
superior  court  of  chancery*  .  MobertM  v. 
Jordunt,  pf.  1,  488 

BARGAIN  AND  SALE. 

1»  A  deed  of  barfcain  and  sale  from  a  person 
who  (having  the  right  to  6oter)  has  far^ 
malty  and  peaceably  entered  On  the  land 
thereby  conveyed,  is  good  to  pass  hie 
title f  notwithstanding  another  persoti 
was  in  actual  and  adverjie  possession  of 
the  same  land  at  the  tlnTe  of  such  entry 
and  convevanpe.  Birthright,  leuee  of 
Jfall,  V.  /full,  pi.  2.  :  536 

BASTARD  CHILD. 

1.  Under  the  18th  section  of  the  aijt  o£l792, 
**  providing  for  tlie  poor,"  &c,  a  person 
is  not  to  be  hound  to  support  a  bastard 
child,  unless  it  appear  that  sueh  .afaild 
has  eitlifir  actually  been,  or  is  likely  (o  be. 
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eharg«&ble  to  tbe  pariah  And  wbere 
the  bastard  child  has  never  ■lMieo|>laoed 
on  the  parish  list,  but  has  beem  supported 
vithootany  eogag^mcntol'the  overseers 
of  the  poor  respeepng  it,  the  court  is  not 
authorized  to  enter  a  retrospective  judg- 
ment, eoinpeiUog  the '  aiiegeil  father  to 
pay  ibr  its  previous  maiotenam)e*  F<iU 
▼.  TV  O-oeracLTt  of  the  -Poor  ofAwfUita 
County,  495 

Sk  If  a  single  woman,  having  been,  delivered 
of  a  basti^rd  chil«l,  on  her  oath  eharge  a 
certain  man  with  being  iU  father,  and 
aver  that  tliere  is  no  possibility  of  her  be- 
ing mistaken  t  it  is  competent  for  the  per- 
son itoeuseil  to  invalidate  her  teitVrtxDigr 
by  proving  that,  about  nine  months  be» 
fore  its  birth,  she  was  guilty  of  crin^nal 
intercourse  with  Other  men  t  but  if  the 
defendant  admit  that  he,  also,  had  orifni* 
nal  intercourse  with  her  about  the  same 
time,  such  proof  may  be  rejected,  nod  he 
may  be  confined  to  proof  of  the  g^ueral 
character  of  the  mother,  ib. 

BILL  IN  CHANCEttY. 

U  Under  the  pra}er  for  ffeneral  relieft  the 
plaintift*,  in  equity,  cunnut  recover  a  claim  . 
distinpt  from  that  demanded,  or  put  in 
issues,  by  bis  HIL  ,  SheppartpM  ex'or,  v. 
Starke  and  wife,  29 

%  Jt  seeme^  that  a  final  decree,  in  a  suit  by- 
legatees  for  the  divirion  of  a  testator's 
estate,  is  a  bar  to  a  bill  exhibited  by  the 
same  persons,  or  their  legal  representa- 
tives, suggesting  that  the  executor  had 
kept  back  a  part  of  the  property,  but  not 
avernng  that  this  was  new  matter^  nince 
^  discovered,  or  that  the  decree  was  ob- 
tained by  fraud,  Legrand  v.  Franda- 
co«  .  83 

S.  (T^  See,  Amendment,  No.  d.  ^oy- 
inii*«  deviseei  v.  Smith  and  otherg,     Uii 

4.  See  Town  a.  No.  2^  and  Matfo  v.  MuT" 
cAt>,  pK4.  358 

BILL  OF  EXCEPTIONS. 

L  On  a  bill  of  exceptions  to  the  opinion  of 
the  c6urt  below,  refusing  to  grant  a  con- 
tin  aaaoe,  the  appellate  court  ought  not 
to  reverse  the  judgment^  for  a.  eround  of 
continuance  not  stated  in  sucn  excep- 
tions.   Host  V.  JSTorvelft  .  1 70 

8.  Where,  for  reasons  appearing  to  the 
court,  (though  not  specified,)  ji  verdict  la 
aet  aside,  without  requiring  payment  of 
eests,  the  appellate  court  will  take  it  for 
granted  thos^  reasons  were  sufficient,  no 
bHl  of  exceptions  being  filed.  £htme  v. 
JBeaie,  826 

BILL  OF  EXCHANGE, 

|.  A  «eAy  of  a  bill  of  exchange  and -notarial 
protest,  with  an  affidavit  of  the  payee^ 
tb.«t  the  original  ia  h»t  or  mislaid,  is  not 


legal  evidence  to  eharge   the  dniwe& 
tl^  right  V.  Heuc0€k  U  Co^  pL  3.        6il 

BILL  OF  LADING. 

1.  If  a  creditor,  hokling  a^leed  of  trust  to 
secure  his  debt*  antedate  a  bill  of  iMliag 
for  part  of  the  property,  for  the  purpose 
of  overreaching  another  creditor  vtw 
had  previously  <^tained  a  bill  of  h^ix^  for 
the  same,  this  is  a  badge  of  frauds  which 
may  opertUe  to  deprive  hira  of  the-  ad- 
vanuge  .of  the  deed.  H'right  t.  Men- 
cock  U  Co,y  pi.  2.  s^ 

.   BILL  OF  EEVIEW. 

1.  A  decree  which  is£na1  in  all  retpeet^  ex- 

cept that  **  liberty  is  reserved  to  the 
pai^es,  or  either  Of  them,  to  reeoitto 
the  court  for  its  further  interpomioii  if  it 
ehould  be  found  neeesaaiy,"  may  be 
amended  on  motion,  in  a  summary  waj, 
or  by  bill  of  raview.  Sheppard*e  ez*ar. 
V.  Starke  and  vife,  S9 

2.  It  is  no  groand  for  a  bill  of  rwirw,  Aat 

the  party  was  prevented  from  pro^u^ 
certain  important  facts,  by  wroo^  advice 
of  one  of  his  counsel,  or  that  the  other 
was  unable  to  attend  to  the  eauae,  whea 
caUed  for  ttial,  which  cireumataace  wa« 
unknown  to  the  party  until  after  the  de- 
eree.    FrankHn  v.  triikinaon,  U2 

BILL  OF  SALE. 

L  An  absolute  bill  of  sale,  of  slaves^  iy  ao  exe- 
ctoor,  who  is,  nevertheless,  permitted  ie 
retain  the  poaieoeion  there«^  is  fraauht' 
tent  and  void,  as  to  iegaSeea,  as  well  aa 
creditora  and  purchaaera.  Rederta9H  v. 
£vfelii  I 

BLANKS. 

L  After  vert  J  ict,  in  an  itetion  forbrea^  lafa 
prnmiKP  to  narnrif,  judgmeni  ought  nw  lo 
be  reTtra*d,  on  I  lie  |;roDmT  thi*l  the  time 
wheik  ihci!  m;irTin|(i!  wps  tuhe  wAcm^osffii 
is  li'fr  libnk  in  the  declaration.  MlHiHt^ 

2.  A  cnunf  for  monej  had  and  retert^ 
aiijiu]gtd  ^ood  after  v^rditiT  Httboueli  \bc 
iiiini    i^edved   was  left   btanh.    /Ettf  ¥. 

*50 


SjmVit  YGujiff  &  ffydet  pL  i 
BOND. 


1.  An  exeeiitof  ou^ht  not  to  be  i  , 
trt  nihki?  flistii  billion  of  a  f%nd^ff^  oe* 
til  bond  hitd  scctirkv  he  piven,  by  the 
ilisinliiitopfl,  Rtt  pequli^  by  ttie  mt  of 
hft^enibh  in  ihe  oaie  of  an  ndminivtrafcr. 

.    Shfppiirfi'9  er*&r.  v.  Stofte  nnd-mfit  4*  i 

2.  The  *tm^^  of  the  bo&d  it  not  in  s#  beitc? 
sitMftUon  than  the  aemgnwf.    Mm:ktam  f »  , 
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3.  A  writiQ|^  beginnrng,  **  Koow  «U  men, 
Ice^  tbfttX  U.  R.,  of  the  countj,  tee.»  am 
hM  and  firmly  bouod/*  ke.«  aud  runuiog 
throaghom  in  the  name  ot'  H.  k.  alone, 

u  not  to  be  received  a»  evidence  in  sup-  14 
port  of  a  declaration,  against  U.  K.  and 
H.  H.,  charging  that  thejr  both  acknow- 
ledged'the  (utelvet  to  bp  Indebted,  btc  ; 
notwithstanding  the  name  of  H.  B.,  was 
tigned  under  that  of  H.  tC,  and  itsue  was  15. 
not  joined  on  the  plea  of  no^i  0»t  factum, 
or  nil  debet^  bat  of  payment  by  H.  B.  16. 
Bell  V.  Allen' 9  adm'r.  1 1 8 

4.  Ct/"  See  Appeai.,  No.  8.  LevU  v. 
LensTt  13« 

5.  Qu^^et  whether  proof  of  anj  confession 
by  the  assignor  of  a  bund  after  the  assisn- 
mcnt,  that  the  money  had  been  paidto 
him  before  ^  assignment,  can  be  given 
in  efklenoe  against  the  assignee,  ib. 

€.  In  an  action  of  debt  against  one  obligor  17. 
only,  if  the  declaration  de«onb«  the  bond 
as  joint,  and  do  not  state  the  other  ^obligor 
to  be  dead,  it  is  a  fatal  error,  Cthough  not 
pleaded  in  abatemeni,)  and  is  not  cured 
.  by  verdict.    A^ivmonv.  Graham,      187 

7.  A  declaration  in  debt  against  two  part- 
oers  in  trade,  charging  thai  one  of  them 
execute  the  bond  for  himself  and  ano*' 
ther,  (without  any  other  averment,)  is  18. 
toe  defeetive  to  support  a  kidgment 
against  such  other  partner,  though  he 
pleaded  payment,  and  a  verdict  was  found 
against  him.    Garland  v.  DavitUon,  189 

8.  The  security  V}  a  bond,  for  the  prosecu^ 

tion  of  an  injooctfou,  is  not  liable  for  the 
cosis  and  damages  which  may  accrue  on 
an  appeal  to  a  superior  court,  pyoodeen 
▼.  John$,  .     230 

9.  In  a  debt  on  a  bond,  with  a  collateral  con- 
«)ition,  the  plaintiff  cannot  recover  any  19. 
damages  not  demanded  in  the  declara- 
tion, or  in  the  aasignmeni  of  breaches,  ib. 

Ijpl  The  act  of  assembly,  allowing  damages  on 
the  affirmance  of  decrees  In  chancery, 
does  not  authorize  the  recovery  of  such 
damages,  of  a  security,  in  a  bond  bearing  SO. 
date  before  that  act,  ib. 

It.  tn  debt  on  a  bond,  if  the  defendant,  after  21. 
eravmg  sy^r,  plead  ^payment,**  and  it 
appear,  from  the  condition  of  the  bond,  22. 
that  only  a  part  of  the  debt  had  become 
due  at  the  time  of  institution  of  the  suit, 
the  plea  extends  to  that  part  only,  and 
not  to  sums  which  might  become  due 
thereafter.  Thatcher  &  Hemdon  v. 
TayUr  U  Cochrane,  249    1. 

1^.  A  judgment  on  a  bond,  for  payment  of  a 
debt  by  instalments,  should  be,  **  for  the 
debt  in  the  declaration  mentioned,  to  be 
discharged  by  the  sum  due  at  the  time  of 
institution  of  the  suit,  re«rving  liber- 
ty  tadie  phuntiff  to  resort  to  a  §cire  fa- 
ciae  to  recover  such*  oQier  damages  as 
might  thereafter  arise  under  **  the  eondi-  1. 
tion  of  the  bend,"  ib. 

15.  It  is  no  plea,  to  an  aetioo  upon  an  injunc- 
tion |»ond,  f  that  the  injunction  was  not 
dissofved  uneonditionany,  but,  upon 
urms  that  the  plaintiff^  at  law^  should 


execute  a  bond  for  seeuring  the  title  to  a 
tract  of  Und  {^'  without  averting  in  the 
plea  that  Mich  bond  was  not  tMreupon 
givem  Gray  i^  Scott  ^.  Campbell,  251 
\V  here  an  injunction  is  dissolved  upon  a 
condition,  and  that  condition  has  been 
eomptted  with  by  the  defendant  in  .equi- 
ty,  the  surety^  in  the  injunction  bond,  is 
not  exoneratect  ih» 

See  Prison  bouitds,  and  -Gdmii  v. 
Garrett,  439 

A  eeort  of  equity  wilt  not  compel  a  seen* 
rity  in  a  bond,  to  contribute  tothe  relief 
of  his  oo-seeurity,  who  tea  been  forced 
to  pay  the  debt,  ealeas  it  appear^  that  due 
diligence  was  used,  without  efiect,  to  ob- 
tain reimbursement  i'vom  the  prinMpal 
obligor,  or  that  he  was  insolvent  M^Cor^ 
'mack'eadmfir.  v«  ObannenU  eae^ar^  %tt. 

484 
A  clerk's  entering  and  confirming  a  judg* 
ment,  at  rules,  against  a  defendant,  ami 
another  penon,  as  <'  ieourity  for  his  ap- 
pearance,*' is  not  sufficient  to  make  such 
person  liable  as  appearance  bail,  butn 
copy  of  the  bail  bond  should  be  inserted 
in  the  transcript  of  the  record,  for  want 
of  which,  the  iudgroeot  should  he  re- 
versed. Quarkev*  Bt^oPd,  489 
A  court  of  equity*  having  dissolved  an  in* 
junction  against  the  assienee  of  a  bond, 
because  (he  payments,  for  which  credits 
are  claimed  by  the  complainant,  were 
made  to  the  obligee  after  notice  of  the 
oifignmefit,  ought  further  to  decree,  that 
the  obligee  (being  a  defendant  to  the  bill) 
do  repay  the  sums  se  received  hy  him,  so 
soon  as  the  complainant  shall  naVe  paid 
the  amount  of  the  judgment  to  the  as- 
signee. /7o6err«  T. /orifoitt,  pi.  S.  48$ 
An  administrator  may  decb^re  in'  th4 
debet  and  detinet,  on  a  bond  executed  to 
himself  as  such,  and  his  executor  er 
administrator  has  a  right  to  bring  an  ae« 
tion  upon  it.  Bo^oden,  e3?0T,  ofMoore^ 
y.  Taggart,  513 
See  Db  VI8BB8,  Noi.  45, 46.  /Wtor  and 
vife  Y.  Creneha-K^e  ex^ori.  514 
See  ADMiNisTftATSOW  BoMt>,  and 
Meade  and  othert  ▼.  Brooking,  54S 
See  A  DMINISTKATtON  BoiTD,  Na.  2^ 
undJUairotonv.Hugkefttmdothere,   568 

BOOKS  OF  ACCOUNTS. 

In  whatcase  a  court  of  equity  may  direct 
the  lt>ooks  of  a  par^  rendering  an  ac- 
count, to  be  produced.  Freeland,  &fe, 
▼.  Cecke'e  repreeentativee,  pi.  2.      a52 

BREACH. 

In  an  action  upon  a  written  agreement,  for 
the  sale  of  ^  tract  of  land,  setting  forth 
that  die  vendor  agreed  to  give  the  Ten* 
dee  possession,  and  a  conveyance  free 
of  incumbrances,  on  or  before  a  certain 
day  f  Tar  which  the  rendee  agreed  to 
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p»f  ^to  the  vendor  t»ait  of  tbe  purehiise 
money  on  the  same  <!•>,  and  to  give  him, 
for  the  balance,  a  deed  of  trutt,  or  suoh 
ether  seeurity  at  he  might  require  ;  and 
tknt  the  oonTOyanee  was  not  to  be  exeou- 
%td  potii  the  first  payment  was  made  and 
seoority  given;  th^  declaration,  in  be- 
half of  the  vendor,  saffitientlvxIuM^d  a 
hreaeb,  by  stating  that  the  plaintiff  was, 
on  that  di^,  in  iawfot  and  peaoefat  pos- 
Jessiou  of  the  land,  and  r«ady  to  give  the 
dcfeodant  poasesdon,  with  a  proper  eon- 
'  tcyaooe,  elear  of  alt  incumbrances,  but 
that  the  defendant  failed  to  make  the 
j^ymenC  and  give  the  security.    M9i9 

S.  What  ptea^  to  tsoh  a  declatatioD,  are  in- 
•  iai!ieient»  ib. 

mhv.  JaAor,  S90 


CAPIAT  AD  SATISFACIENDUM. 

1.  Hee 'EXtLCvTiov,  No,  2,  and  Dix  v. 
Jham,  pt.3;  308 

CABRIER. 

1 .  A  common  carrier  is  liable  for  all  acci« 
doBts  to  goods  intrusted  to  him  for  trans* 
portationt  exeept  sueh  as  arise  from  the 
act  of  Godf  the  act  of  the  enemies  of  the 
eommonwcaUh,  or  the  act  of  the  owner 
>oft  the  gooda.  Murphy^  Bvvmi  U  Co. 
T.  Statotit  S39 

t.>Iiiatt«h  case,  if  a  lost  happen,  the  ofiut 
frodaiuU  lies  on  the  carrier,  to  exempt 
liim  from  the  liability.  And  it  is  not 
eaough  for  him  to  prove,  (where  the 
(ooda  are  oBrried  by  water,)  that  the  na- 
vigation is  attended  withao  much  dan^r» 
that  A  lose  may  liappen  notwithstanding 
the  utmost  endeavours  of"  the  watermen 
and  erew  to  prevent  it ;  that  the  person 
eondueting  the  boat'  possesses  competent 
ahilU  has  used  doe  diUgence,end  provided 
bands  of  aoffieieiit  strength  and  experi- 
eiiee  to  aasial  him,  ib. 

case;  (acthw  upon  the.) 

1.  See  Action*  Na  7.  Cuttie  v.  Lane, 
pi.  «-  8f9 

CHANCERY. 

1.  See  PAiiTH«r  No.  ]•  Steppard^t  exe* 
ctuor  V.  Starke  andtrifo^  99 

Abo,  CuAWOBBY,  Na  6,  and  JBraneA't 
adnfx.  V.  BeokerU  adm^r,  43 

3,  In  a  ioit  in  chancery,  en  behalf  of  a  per- 
SOB  vho  cUamed  a  share  of  a  residuum 


as  x>urehaser  from  one  of  the  TegafeeK 
the  admiuistrator  de  bfnPM  nun^  and  alt 
tike  ebitdren  of  the  testator  wcj^  de> 
fend:ints  to  the  bill ;  Sitt  pr^ceedu^ 
-mere  Uadagainut  two  of  them  oinj^  %ix. 
the  legatee,  of  whom  tbe~pUuetia  per- 
chased,  and  another  who  also  claimed  the 
same  share  by  a  pretended  purchase,  it 
Appearing  that,  b^  a  decree  in  a  suit  in 
(>ebalf  of  the  administrator  de  bmtit  nen^ 
a  divioon  among  certain  persons,  as  re- 
siduar^  legatees,  had  been  directed,  and 
one  ot  die  defendants,  fien»  before  ihe 
ceart,  had  been  ordered  to  pav  to  6ke 
other  the  share  in  question.  \et  it  was 
determined  that  proeeedingt' should  hBve 
been  had  against  all  the  d^eodants^  and 
the  cause  was  remanded  to  the  ceort  be- 
low for  that  porpoae.  PvreeUr,  Mad' 
doXf  79 

d.  Where  a  defendant  1o  chancery  hae  not 
anawered  the  bill,'it  is  error  to  enter  a 
final  decree  againat  him,  withoot  the  pre- 
viotts  service  of  a  decree  nieL  Aw!  his 
appearing  before  commissioners  appoiat- 
ed  to  lake  an  accoent,  or  having  ROtieeof 
their  proceeding  to  take  it,  does  not  lane- 
einde  him  from  mBkmg  thia  objedioo. 
JLegmnd  v.  Francieeo^  83 

4  ft  ieema,  that  a  fiiilU' decree,  in  a  smt  by 
lepiteesfbr  the  division  of  a  testators 
'  estate,  is  a  bar  to  a  bill  exhibited  by  the 
same  persons,  or  their  Icga)  rcpmeBta- 
tives,  suggesting  that  the  crcvetor  had 
kept  back  a  part  of  the  property,  bet  wot 
averrhig  that  this  was  ^ic*  matter^  since 
diseovered,  or  that  the  decree  wasob. 
tatnedhyy>*cmd^  ib. 

5.  Under  the  dd  section  of  theactoTJomio- 
rygOth,  iBQi, concernhigtbe piccecdiegs  • 
in  courts  of  chaneery,  {Rev.  CWIe,voL  — 
p.  29.,)  an  appeal  from  an  order  disaolnaf; 
an  injunction,  eouht  not  be  taken,  hot 
only  from  the  dismission  of  -the  btlL 
PiHt.ex^or.ofRewtee^y.'Tidwed,    $« 

6.  It  is  not  competent  to  a  coiiiplBioa»t  to 

dismiss  his  bid,   and  theB  object,  in  an 

'    appellate  court,  that  tl,c  prayer  there  '' 

has  not  h«eti  Jc^i^cid  m  hit  fkiovr,        iU 

7.  Wherein  iiijimclion  \%  whoily  dii^of^cd Hi 
a  county  or  corpm-ation  ooort,  the  hirt  i* 
nottostatHl  r1isiut!tsi*d.  i»iiiUwo>o«#ee<i* 
Ing  courts  }kfiM^  fH?*n  hriil  thereafi*T  m 

'  '  such  ctrinty  or  cnrporiiLti^m  \  and  the  Wf** 
pellatecnTirr  will  j^t  prcyumerfttJtAleogtli 
of  time,  tlint  \wo  xui^n  i?«artA  werte  heU  . 


but  this  eii^Dn)9tnn«e  mu*fr  eiptlcitfy  ap* 
pear  In  the  tnriicript  of  the  r«eord,    &. 

8»  %t^t4ere,  K  it  do  explj^irlr  appfir  that 
two  such  coijj'tfl  were  held,  nad  it  do  not 
appear  that,  sit  of  before  th*  seroaif 
eoort,  any  cnust?  yr\%  thorn  apiipif  %ht 
dismission  of  the  btff,  prm  tb«?  vIcrkH 
neglcctinj^  to  oiitpr  the  dtsmt««M:iii  ha*^ 
the  eflTect  of  keeping  the  rstuw  mi  fhi* 
docket  >  ib, 

9.  In  a  suit  in  ohnncct^  jif^vfiwt  a  dffcedabt, 
who  it  c^ii  of  This  cm;titry,  and  atidKer, 
within  the  i«mei,  h^^vtn^  in  M«  hiiada  ef- 
fects of^  or  iiiherwitc  fiMU'bted  to^  tfuh 
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nbteotee,  a  decree  oannot  be  entered   17. 
u^uinat  the  defeurdant  in  thin  countiy,  un- 
lit, hy  legal  jprouti  and  regular  proceed-  XH. 
iiigSy  the  yUuHtiflThas  eaUibiished  iiia  claim 
ugttiust  tlie  absentee.      Gidaon  v.  tVhite, 

94 

idi  III  8ueh  case^  if  the  defendant  in  this  coun^ 
try,  appear  ftot  to  be  «  debtor  of  the  ah- 
aeaiee,  but    to  hold  efieeta  belonging  to 
him,  by  a  title  not  efiectual  against  ere-   , 
.4Litoi*84  or  without  any  title  at  all,    he 
should  be  coHaidered  perso»aUy  respon- 
sible, only  for  so  nuieh  us  he  ma^  have 
consumed,  or  appropriated  to  his  own/ 19. 
use,  so  as  not  to  be  fortheoroing,  or  for 
the  proiHs  be  may  bare  recetyed ;  but  S<X 
for  that  amount  a  deeree  ma^  be  made 
against  him  personally, in  the  hi*st  place ; 
hoIdii|gthe  property  in  his  hands  ultimate-  21. 
ly  bound,  if  he  be  insolvent;  and,  for  the 
baUnoe  of  the  |>laifitifi'*i  claim,  the  court  S2. 
may  pi*oceed,  ui  the  first  pl|iee«  against 
the  property  itself,  either  by  consider* 
in^  such  detendaut  a  trustee  thereof  for 
the  use  of  creditors,  and  direeting  a  sale 
unless  the  debt  be  paid  by  a  given  day ; 
or  by  sequestering  it,  (under  the  aet  of    ^* 
assembly,)  as  the  property  of  the  ab- 
sentee, ib. 

1 U  ^tere,  after  a  su't  in  chanoery  has  been 
set  for  hearing,  has  the  plaintiff  a  right 
to  amend  his  KhU  before  the  hearing,  as  a 
matter  of  eourse,  upon  pacing  the  de- 
fendant all  costs  occasion^  tberebv  2  Or 
is  such  amendment  to  be  permitted,  only 
upon  good  cause  ^hown  ?  J34>yidti>B  de^ 
vt90e9V.SmJi  and  others^  .103 

l^.  cPf*  See  Pa  ACT  ice,  Ko.  4.  FrankHny. 
Wilkinson^  112 

13.  It  is  no  ground  for  a  kill  rf  reviev,  that    *• 

tlte  party  was  prevented  from  proving 
OeKahi  imporUnt  facts,  by  wrong  advice 
of  one  of  his  oouusel;  or  that  the  other 
was  unable  to  attend  the  eause,  when 
called  for  trial,  which  circumstance  was 
unknown  to  the- party  until  after  the  de- 
cree^  ib. 

14.  The  court  of  chancenr  oannpt  correct  on 

motion,  or  hy'bill  of  review,  any  error 
apparent  on  the  face  of  the  proceedmgs, 
in  a  decree  -which  ias  been  qfirmed  oy 
the  court  c/ appeals.  CampbeU  v.  Price 
and  others,  927    ^ 

15.  In   a  decree  of  reversal,  the  appellate 

court  will,  if  requested,  farther  direct, 
that,  in  case  >the  money  and  costs  reco- 
vered by  the  appellee  shall  have  been 
paidfl  the  same  be  refunded,  with  tawfal 
inteve$t  from,  the  time  ot  payment. 
Stastard  v.  BrownUio^      ^  /    $29 

16.  A  decree  in  chaneery,  dealaring  the  eourt^s 

opinion  that  an  agreement  lor  the  sale  |, 
of  a  tract  of  Und  should  he  speolfioally  per- 
formed hy  both  the  parties,  and  directing 
Uie  vetidee  to  execute  a  mortgage  eC  the 
$ame  land  to  secure  the  purchase  money, 
la  to  be  understood  as  requiring  the  ren* 
dor,  in  the  first  plaee,  to  make  •iitle.to  .t. 
hUn.    JMfl^  V.  PvrceU,  MS 


See  AsftZGNMeNT,No,8.  Foreman  ^^ 
JSCffitkirk  and  othere,  ^75 

A  suit  in  chancery  being  brought  hy  lega- 
tees against  the  executors  and  widow  of 
the  testator,  far  a  settlement  of  the  ad- 
ministration account,  and  distribution  of 
the  i»er«on«l  estate  among  the  plaintiffs; 
if  it  appear  that  the  widow  has  not  fully 
received  her  share,  the  court  should  not 
dismiss  the  bHl  as  to  her,  but  deeree  in 
her  favour  the  sum  to  i^ueh  she  appeara 
entitled.  Mali^s  deviaee*  ?.  MaWe  ex'r«. 
and  xoidono,  579 

See  VovcHBua,  Nos.  1,  2,  3.  M^Callr. 
Peachy' 9  odrn'ro.  pi.  12^13, 14,  28$ 

iSeeSvPBRion  Court  or  Chancb- 
RY,  Ko.  1.    Boberte  v..  /ordane^  pr.  U 

488 
tS^elNjviiCTioM,  Ka  17.  t  jtnd  ffilnk 
^  Trent  v.  £vtler  and  othere,  pi  l^SSf^ 

jSeeADMlMISTRATIOHBOND,  No.2.t 

and  Bair^ton  v.  Hughes  and  etheri,  568 

CUARTEU  PABTY, 

If  persons  ooatracting  hj.  n  charter  party 
under  seal,  bind  theaiehrei,  each  to'tbe 
other,  as  on  their  omtH  behaif,  each  may 
maintain  an  action,  for  covenant  hvokei^ 
against  the  other,  in  his  individnal  capa- 
city, notwithstanding  they  were  described 
in  the  introductory  part  of  the  instra- 
ment,  and  in  their  sienatures,  as  Jieente 
for  other  persons.    llarttJiome^^  n'Mu 

CHIU)A£K« 

If«  by  a  deed  of  marriage  settlement,  Mf 
f ecorded,  4lavcs  he  conveyed  to  oertUB 
trustees  and  their  heirs^  to  the  use  of  the 
wite,  for  Ufe ;  and,  after  h4T.4ieath>  to  the 
use  of  the  husband  for  life;  and,  after  ti»e 
death  of  the  suryivor,  to  the  use  ^  the 
children  of  the  marriage,  .cqiHilly.4o  be 
divided  between  them^  and  Ibeir  hetra 
forever;  uponthe  deaths,of  the-iMsband 
and  wife,  the  children  of  the  marriage 
are  entitlfsd,  not  only  to  the  .^e^miiaSe^ 
hut  the  absolute  kgnl  estate*  JBairdt^ 
Stand  and  othere,  pL  1 .  57t^ 

In  snch  oase^if  the  parents,  in  their  life* 
time:,  he  (l^rived  of  the  slaves,  and  6e^ 
part  this  life,  leaving  children  under  agc^ 
the  ac.t  of  limitations  does  not  run  against 
the  children^Qntil  thaf  attain  theage  c^ 
twenty-one  years,  pi.  2;  ih* 

CITIZENSHIP. 

^COLVHBlA,(DliTRrCT  OF,)  attd 

Cu9tie  V.  LanCf  pi.  1,  S79 

COLUMBliV,  (DISTRICT  QP.) 

A  person  who,  at  tlwthisenf  the  eoMhrn 
ef  OieiDistriet  of  Colambia  to  the  United 
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SUte%  retided  Id  that  part  of  the  eoantj 
of  Fairfax  vbicb»  bj  the  said  cetsioQ) 
was  eomprebended  in  that  Diatriet,  and 
iprho  hat  coatinued  to  reside;  there  ever 
since,  is  QOt  entitled  to  vote  for  members 
^  of  the  general  asseipbty^  notwithstatiding 
be  was  born  in  Virginia,  and  possesses  a 
freehold  therein.     Cut/it  t.  /one,  pi.  1. 

,    S79 

GOLLUaiON. 

Iv  See  FtkKvry,  Kos.  10, 11.  f  and  ffri^ht  v. 
Memc0Cfo  &  Co.,  pi  1,  ^  6n 


COMBmATION. 

l<i8MiFftA.un,  Kos.  to,  11.  s  and  Wright  r. 
Mgmc0€k^Co.:^lt^2.  '   521 

COMMISSIONS. 

1»  In  this  ease,  a  eommtsslon  tXfioe  per  cent, 
on  the  mwk€weceived  by  the  execator, 
was  aUqwed^^im^   in  keit   of  all  ea> 
petXteM  f  saeh  commission  to  be  dedoeted 
.  firom  the  balance  due  the  estate  at  the 
'   end  of  each  year.    Sheppatd'M  ex*r9,  r. 
; ,  Siarke  and  unfe,  pi.  n  SO 

2^*  An  executor  may  reasonkbly  be  allowed  a 
. ,  oommission  of  ten  per  centum  on  moneys 
reoeived  by  bim»  where  the  debts' were 
'  Tery  vnall  and  numerous,  ahd  the  debt* 
ors  presumed  to  have  been  mneh  dis- 
persed.   CavtfuHth  T.  Flemings         I99 
3,  Ui  this  ease,  i|nder  circtimstaDces  of  ex- 
traordinary trouble  attendi^nt  on  the  ad- 
.  mjoistration,  t\it^  administrator  was   al- 
.iow/cd  a  Aominiseion  of  ten  per  centvm, 
.  on  $H  ipecie  received  hy  him,  in  foU  satis- 
'  f«etion  for  receiviog,  putting  ou|^  and 
^  paying  away  the  same ;  as,  also,  ior  his 
;  iDOuhle  and  ,services  in  the  administration 
.  4nMlinani\gement  of  the  estate ;  such  eom- 
flttssiott  to  be^  allowed  only  once,  on  re- 
ochting^e  .^iroe  suoLof  money;  and  as 
40  the  A*^^  nmueift  a  eqmmissfoh  was 
mllawed  diive  per  centum  00  the  Valoe 
tlMraofy  when  received^   and  the^same 
Ml  the  tbIoa  thereof  when  paid  "ftway« 
e  to  the  legal  scale  of  ddprepm- 
*CaUv,peac^9  adm'r.  pi.  17. 
288 

COMMOIf;^* 

1.  Sa  £q.iriTY.  Ko.  9S.;  and  Mitm  ▼. 
Afia^hie^phU  SS8 

S.  Ae  To W2I8,  Ko.  8.  and  lb.  pi.  4. 

COMPENSATION. 

^4.  See  PirK«HA8BK,  No^  15.    Foreman  r, 

Mwkirk  amdeihere^  ^5 

8.  If  lands  be  sold  acoordiog  to  certain  metet 

and  boooda^  and  by. a  coyenant  nnder 

sealf  the  Teador  agree  tm  warrant  the 


title  against  all  persons  whalaoever,  be  is 
bound  io  inoluUe  in  a  eonT«graa£«  with 
l^ueval  warranty;  and.  In  ease  of  ^m- 
tioa,  to  make  compensation  for  uQ  the 
lands  within  those  boundsa  which  he  heM 
and  claimed,  as  his  own,  at  the  time  of 
the  sale,  ana  eheved  to  the  purchaser  is 
part  of  the  lands  sold,  notwithstanding 
his  title  thereto  may  be'  defectiTe.  Bat 
he  IS  pot  bound  to  conyey  lands  whisli 
were  ^t  held  and  elaimed  by  him  at  tht 
time  of  the  sale>  nor  shown  as  part  of  the 
lands  sold,  altliough  his  title-paperamay 
compf^end  them.  B^»erUjf  t.  I^tm 
»onU  heiro,  pi  9.  .  9k7 

&  Where  a  lease  ip  assigned,  and  the  as- 
signee it  evicted  through  a  dciJecL  i%  the 
lessor^s  title,  he  may  aue  the  leoeer  f«r 
.   aompensation.  uM^Ctenahan  ▼.  Gvyn^ 

COMPROMISE. 

1,  Under  what  ehrenaMftsfneea  a  i4ght  to  re- 
lief in  equity  may  be  lost  by  acts  of  noa- 
firmation  and  compromise.  •Uoaon  t. 
miUamiy  lU 

CONCEAUMBNT. 

1.  If  an  agents  eitepldjed  to  sell  a  tnct  of 
land,  become,  himself,  the  purchaacr,  by 
bargaining  with  his  employer,  from  whom 
he  conceals  Iho'fiMSt  nnt  a  hettvr  price 

.  could  be  got  from  another  peraoa,  he  m 
guilty  of  fraudf  and  the  eootrael  o^ght. 
to  bevaoatod.  MkseWs  adatrtu^^td 
heiro  v.  Buck  i^  Brander,  .  83S 

3.  In  such  caiieb- the  cQurt  of  equity  wi&  com- 
pel him  to  reaonvey  the  land,  on  rec^ir- 
ing  back, his  purchase  money*  with  Inte- 
rest, mmI  make  him  KMont  for  the  rq»ts 
and  profits,  A. 


COKDT^N^ 

U  Where  am -ii^^tiaR  is  fissohreH  mna- 
oonditkm»  aad  thai  concfitioa  tMHTnMa 
oomolied  with  by  the  defipikiant  m  eqai. 
ty,  Uie  surety  In  the  iniunctioii  hoid  it 
not  exonerated.^  Ora§  U  SeeW^.  Camp- 
belk    .    ^  .    ,  .  ^1 

CONF^SIOK. 

1.  Qtutre^  whether  proof  of  any  ttntthmmm^ 
by  the  asMgnor  of  a  bond,  after  the  as- 
signment, tmt  th^  money  hnd'heea  psid 
to  him  before  the  assignnieot«  can  he 
^ronvlft  etidenoe  agaiapt  the  ass%af»^ 
Jte-uie  T.  Longt  l|^ 

CONFBSSIOff  OF  JUDGMENT.   • 

1.  A  i^pnfessioii  of  j^dgmisnt 
eguitift  will  he  soppoHe^, 
bfa  man  of  weak  nnderstaodin^p  Ihc 
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liablt  of  making  improVidefit  barguna, 
lidclicied  to  intoxieauon,  and  ombamwaed 


coNsirruTioif. 


in  hit  circuraiUnccs;  and,  tJiough  ftueh    i.  Quaere,  whether  any  action  Bet  agsinttan 
Moileseaon  wat  indaeed  by  the  pftaintiff 'a  officer,  for  acting  in  obedience  to  a  iegit- 

^<<l7e  act,  touud  to  be  in  conflict  wttn  lb# 
Goustiiution  ?  Cuttia  v.  Lane,  pL  S     579 


giving  him  time  to  pay  the  money,  if  no 
Other  influence  was  e^terted,  and  no  fraud 
ivas  committed  in  obtaining  su*h  confes- 


iion,.  the  same  being  tIeUberately  and 
ViolunlaHly  made  by  the  defendant,  or  by 
virtue  of  a  power  of  attorney,  deliberate- 
ly and  voluntaWly  executed  by  him.  Ma* 
99nv  miHam»i  136 

%.  A  defetidant'a  relinqnhhing  his  pl^a,  and 
agreeing  to  the  piainUflT's  damages,  is  a 
Isonfession  of  ^ndgmen^  afid,  of  course, 
a  release  of  errors.  Co^ke  v.  Pcpe  9 
adm*r,  167 

3.  A  confenion  of  judgment,  for  no  tertain 
aom,  in  an  action  sounding  in  damages,  is 
not  sufficient  to  authorize  the  court  to 
assess  the  damages  and  enter  judgment 
for  a. certain  sum,  but  a  writ  of  inquiry 
should  be  executed.  Jhtnbwr  t.  fAiuien-^ 
hergWH  16« 

CONlTRMATlON. 

k  Under  what  elrenmstaiices  a  right  to  re- 
lief in  equity  may  be  lost  by  acts  of  con- 
firmation and  oompromise*     Mason  v. 

muiaiM,     .  ise 

CONKaVAifCB. 

1.  ITa  creditor  holding  a  deed  of  tmst^  to 
aecore  hb  debt,  permit  the  grantor  to 
tafce,  use,  and  seU  the  property,  (contra- 
ry to  the  tenor  of  such  deed,)  or  Connive 
at  his^  doing  so,  it  is  a  bad^e  of  fraud, 
which  may  deprive  him  of  the  advantage 
of  the  deed.  Wright  v.  tttneock  &  Co. 
pL^  951 

CONSENT. 

f .  Upon  ft  eoonty  conrt^s  overrttliii|;  »  mo- ' 
tfen  for  dissolution  of  an  ivjnnetion«  the 
parties  cannot  make  the  injunction  per- 
petual, ^  conwent,  in  order  that  an 
appeal  m'ay  he  taken  i  bnt,  to  authorize 
iin  appeal,  the  cause  must  be  regularly 
proceeded  in,  to  a  final  dceree.  Mtakey 
r.fTeot,  75 

%•  See  £q.iriTT,  No.54.|  Mid  Atajfo  v. 
MurchU,  pL  8,  358 

CONSm&RATIOy. 

U  S^Latvds,  No.  9.;  and  Shobe^o  #«Vs; 
V,  Carr  andimfe,  pi  i.  10 

&  In  a«ttifn^V,against  the  asMgnnr  of  a  bond, 
a  wntideraMon  (or  the  assigBaieat  onght 
to  be  set  forth  in  the  declarationi  and 
if  it  be  ointtted, judgment  maybe  arrett- 
ed.   JBbUy.Smth,Tow^^jBfjfde,^L^ 

550 

-voum  41 


CONSTRUCTION  OF  LAWS. 

1.  Construction  of  the  act  of  17S5,  eh.  61  » 
s.  3.,  declaring  that  a  posthumous  child, 
pretei'mitted  m  nis  father's  wttl^  is  to 
have  tiie  same  portion  of  his  estaMi'^B  if  h^ 
had  died  iutestate.  See  Posthumous 
Child,  and  Armttead  and  other 9  v. 
Dangerjield  and  -wife,  30 

%.  VlnderthestatSl/ft**  Vni..ch.4.,a  eon« 
veyanoe  by  part  of  the  executors  named 
in  a  will,  (,by  wbioh  '*  the  eaceeutw 
therein  mentiou^d^*  arc  em|Ow^  red  to 
convey,)  is  justified  where  the  others  re* 
fate  to  qualify.  See  CoNVftYANOs^  . 
and  Godv  &  Anox  v.  Butter  and  wi/e, 
pl.i2.  HS 

CONTINGENT  BBMAINDBa 

1*  A  tract  of  land  was  convened,  in  trus^ 
.    **  tol.  L.,  his  heirs  and  assigns,  for  ever, 
to  the  use  of  the  grantor,  during  her  na- 
tural life ;  and,  attcr  her  death,  to  iho 
use  of  her  son,  L.  Im,  and  his  heirs  autl 
assigns,  for  ever ;  but  her  said  ton  to  /o#- 
geto,  as  soon  as  he  should  arrive  at  full 
age,  a  ceitain  part  tbc'cof;  herititended 
husband  to  have  the  tue  of  the  remaining 
part  during  his  life,  or  until  he  should 
fiaarry,  after  her  death,  and  no  longer  z 
and  ii  the  said  jL.  L.  should  die  before  he 
arrived  at  the  age  of  twenty-o»(e  yean^ 
•  or,  if  he.  should  dife   without  child,   or 
children,  the  said  trustee,  his  heira  aikl 
assigns,  to  hold   the  said   lands  to  the 
use  of  the  grantor's  daughter,  M.  L.^«4d 
her  heirs  and  assigns,  for  ever.**    K.wna 
decided  that  L.  L.,  the  son,  wa^  oeieed 
in  fee,  of  the  lands  conveyed  b/'the  deed» 
from  the  date  thereof,  (subkct  to  the  re- 
servationt  and  exeeptk^nsm  favour  of 
the  grantor  and  her  in^fiided  husband,) 
with  s  right  to  take  pbtoetmon  of  part, 
on  attaining  the  age  of  tweotyMwe-yefcrs  $ 
which  estate  in  fee,  vas  subject  to  bnd^ 
feuted  by  his  dying  under  age,  and  with« 
oat  a  child,  b(it  that  the  concurrence  of 
both  these  eonthigencies  was  necessary 
to  defeat  that  estate;  and,  therefore,  it 
appearing  that  L  L.  did  attain  the  age  of 
twenty-one  vears,  though  he  afterwarda 
died  withoQt  any  chiJd,  no  right  acerned 
to  the  daugh  er  under  the  deed.    Cole* 
mem  and  -wife  v.  HoUadav,  510 

8..  A'tftf  Rbvcrsion,  Nb  3.;    BSrthfighi, 
ietoee  of  Mail,  v.  Mall,  pL  1.  530 

CONTINUANCE. 
I.  A.ecxitbiiaim^m«ht BOt  lohe  gruM^At 
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law'  on  tlie  grouod  that  the  party,  a  fev 
(lajs  before  Uiat  appointed  for  the  trial^ 
filed  t  bill  in  equity  tor  a  discorery  of  usury, 
as  auxiliary  to  hia  defence  at  law ;  unless 
he  make  affidarit  that  the  usurr  therein 
.charged  had  recently  come  to  Lis  know- 
ledge,   Hois  V.  Mnrell,  170 

2.  On  a  bill  of  exceptions  to  the  opinion  of 
the  court  below,  refusing  to  grant  a* con- 
tinuance, tlie  appellate  court  ought  not  to 
reverse  the  judgment  for  a  ground  of  con- 
tinuatioe  not  stated  in  such  exceptions,     ib. 

8.  tJiider  what  circumstances  a  party,  having 
heen  repeatedly  indulged  with  cbntinuances 
of  a  cause,  roajr,  with  propriety,  be  refused 
ft  iarther  continuance.  MiltUad  t.  Rett- 
wan,  «i9 

CONTRACT. 

See  Agreement  and  Marriage  Con- 
tract. 

I.  See  Pleading,  Not.  3,  4,  5.;  Mow  v. 

SUpp,  159 

8.  ICetit  may  i>e  payable  in  advance,  by  con- 
tract i  and  such  rent  may  be  distrained  for, 
if  not  paid  when  due.    WiUiame  v.  Hotoard, 

S77 

CONTRIBUTION. 

1.  The  portion  of  a  pretermitted  posthumous 
child  IP  not  to  be  raised  by  a  divieion  of  the 
estate  into  equal  parts,  but  by  a  proportionO' 
ble  contribution  by  the  deviaeeo  and  leg^a^ 
teee^  and  thote  clmnmig'  under  them,  .ir- 
mietead  and  otfters  v.  Dan^rfield  and  tafcf 

20 

2.  Purchasers  from  the  devisees  and  legatees 
are  n(yt  exem|>ted  from  contributing  to  make 
tty  the  portion  of  such  posthumous  child,  by 
their  l])^ving  purchased^  without  notice  of 
iuuh  claim,  ib. 

S.  A  court  of  equity  will  not  compel  a  securi- 
ty in  a  bon^l  to  contribute  to  the  relief  of  his  . 
co-«eourity,  who  has  been  force<l  to  pay  the 
debt,  unless  it>appear  that  due  drKgenoe  was 
used,  wiihoot  cfiect,  to  obtain  reimburse- 
ment  from  the  pi^cipal  obligor,  of  that  he 
was  insolvent.  MiConnach*o  Oifmr.  v. 
Obannen^e  ex^or,,  &c.  481 

CONVEYANCE. 

I.  See  Breach,  Nos.  I,  2.;  Jiou  y.  Stipp, 

159 

9.  Where  a  testatot*,  who  empowered  his 

executors  to  aell  and  convey  certain  real 
estate,  died  before  the  1st  of  January, 
1787,  the  censtrnotion  of  the  wil^  as  to 
<he  power  of  tlie  ejceoutors  to  convey,  is 
to  be  governed  by  the  aUtUte  of  SI  ffen, 
Vni.  eh.  4.,  and  not  by  the  act  of  1785, 
oh.  61. ;  notwithstanding  the  conveyance 
wo#  executed  after  the  1st  of  January, 
178^.      Oeddy  6f  Xnox  Y.  Sutler  attd 


S.  CJnder  the  stat.  91  Men.  VIH.  eh.  4.,  a 
conveyance  by  part  of  the  exeeaian 
named  in  a  will,  (by  which  **  the  execu- 
tore  therein  mentioned'^  are  empovercd 
to  convey,)  is  justified  where  the  oibcn 
refuae  to  quaUfy.  And  such  refusal  msj 
be  found  on  proof  of  declarations  in  paye^ 
or  presumed  from  circumstance^  ^th- 
out  any  renonoiation  of  rec9^  But  A 
special  verdiet,  in  ejectment,  findiog  that 
the  executors  who  failed  to  jotn  in  the 
deed  **  never  did  take  npoa  themselves 
the  burthen  of  executing  tbe  vill,  aad 
never  did  reltnguith  their  right  as  to  do^ 
(when  it  appears  that  they  were  liviBg  it 
the  time  of  the  date  of  the  deed,)  is  so  de- 
fective that  A  venire faciaa  de  no vesboiild 
beawarded,  p\.3.    *  ft. 

4.  See  Contingent  Remainder,  and 
Coleman  and  toife  v  ffolladay,  510 

5.  iS^^Fraud,  Nos.  10,  11,  and  fFrigkt  t. 
Hencock  ^  Co  pi  1,2.  sei 

6.  See  Bargain  and  Sale,  and  Birik^ 
rights  leotee  of  Hall,  v.  Balt^  pi.  2.     55S 

7.  See  Trust  (Deeo  of)  No.  5,  and  Wil- 
eon  &  Trent  v  Butler  and  •thero,  pL  S. 

SS9 

8.  See  Marriage  Settlement,  Not. 
S,  4,  a^  Baird  y.  Bland  and  e4lera,  pL 
1,  2.  .  570 

COPIES. 

1.  A  copy  of  a  bill  of  exchs)ige  and  notarial 
protest,  with  an  affidavit  of  the  payee 
that  the  ari^nal  u  lost  or  mislaid,  is  oat 
legal  evidence  to  charge  the  drawer. 
fVnsht  V.  Heneock  U  Ce^iLS.         521 

COUPORATtON,  (SERGEANT  OP.) 

^  See  Sergeant  op  Cosposatxon, 
'  andjDar^T«irend(9r«sn,  I15 

COSTS. 


^ife,  pi  1 . 


1.  On  a  mortgagor's  bill,  for  an  accooat  sf 
profiu,  snda  conveyance  of  the  tnogrtg^^ 
premises;  if  he  be  stHI  indebted  OE  the 
mortgage,  his  equity  of  redemption  shooU 
be  allowed  him;  nut  the  costs  of  soit 
should  be  decreed  againtl  him.  ^  T^imer 
y.  Turner,  (( 

J.  Where,  <•  >p  reason s  appea  ft n^  *o  tija t««re^ 
(thougli  uot  jipuriticdj  h  tenliat  is  k*; 
^kW](:,  wtihrmt  rt:(|uidrig  T'syTJient  oV  ^okto. 
the  appt'lUtc  court  will  take  it  for  |n^Fr|i:4 

exccptioTit  baits'  ^hd*    Mmaa  f- Mc^iA, 

3,  Tf>e  tccnH^  id  d  bond  for  tfii*  |M^o«eMliten 
f}f  nu  i '  JunctfDu  h  noi  liable  f  »r  tl^c  #vts 
find  damages,  wbitb  may  accrue  6e  aa 
Hpnenl  to  A  superior  court.      W*ed»&n  t« 

4.  Juitgmcnt  may  be   rendered  lot 


345  V*-'*^^*ruai  the  date  of  a  iht€e^mmx(ht^f^fi^^ 
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bond,  on  t)ie  rent  and  C9it8  of  the  distress 
added  together.      WiUiaiM  t.  Howard^ 

;      277 

COUNTY  COURT. 

1.  5'ee  Injunction,  Ko.  iSt  trnd  H^berta 
V.  J^rdofitf  pi.  1.  488 

8.  If  tWo  of  the  persons  nominated  to  the 
govei'nor  hy  a  county  tourt  have  sue- 
ovfsitely  been  commissioned  to  execute 
the  offlee  of  shorifT  in  such  county,  and 
each  has  failed  to  give  bond  trithin  the 
.  lime  prescribed  br  Uw,  the  governor  with 
advice  of  council  cannot  thereupon  com* 
mission  the  person  who  was  coromMsioued 
in  the  first  instance.  JBoverd  and  others 
y.Mitlar^  49« 

COURT. 

1»  A  confession  of  judgment  for  no  certain 
turn  in  an  action  sounding  in  damuges,  is 
not  sufficient  to  authotize  the  court  to  as* 
scss  the  daftiages,  and  enter  judgment  for  a 
certain  sum  \  but  a  urit  of  inquiry  should 
be  executed.    X)unbar  ▼.  lAudenoergert, 

169 

^.  A  point,  on  which  a  party  requested  the 
court  to  instruct  the  jury,  is  not  to  be  re- 
garded as  a  mere a^«rracf  question,  (con- 
cerning which  the  ocurt  was  not  bound  to 
give  an  opinion, )  if  it  appear  from  the 
pleadings  that  such  point  mi^ht  have  ap- 
plied to  the  case  before  (he  jury,  and  the 
contrary  be  npt  stated.  Sheiton  v.  Coche, 
Crav/ord&  Co.  191 

COURT-HOUaE. 

1.  The  eoart  of  a  eonnty  having  caused  a 
court-house  and  jail  to  be  erected  in  or 
about  the  year  1754,  an^il  courts  having 
been  continually  held  in  such  court-house, 
until  the  year  1801 ;  it  ought,  in  a  court 
of  equity,  to  he  presumed,  that  the  title 
to  two  acres  of  the  land  built  upon  and 
adjacent,  was  duly  vested  in  the  court  and 
their  successors ;  although  no  deed  from 
the  original  proprietor  can  be  produced. 
jBoykin*$  devUeet  v.  Smith  and  otherB, 

lO'i 

2.  Quiere^  ought  not  such  preniraption  to 
take  place  at  law,  as  well  as  equity,       ib. 

3, .//  teemSf  that,  in  such  case,  a  decision,  in 
ejectment,  ngainsl  a  person  claiming  by 
assignment  from  the  county  court,  is  no 
bar  to  his  recovering  the  land  in  u  court 
of  equity,  .  ib. 

COVENANT, 

1.  In  an  action  of  covenant,  the  declaration 
describing  the  covenant  as  sealed  by  the 
defendant, '  without  mentioning  any  other 
person ;  and  the  plea  being  covenants  per- 
'  formed  \  though  -without  prayinff  ^yei*  .• 
a  joint  and  several  covenant  sealed  by  the 
,  defendant,  and  olhers,  but  in  6ther  re- 
spects answering  to  the  description  In  the 
dealaration,  is  admissible  ap  evidfende  to 
fhe  jttiy.   MolUt^noorth$  r.  Dunbar, 
'  168 


%  See  Practice,  Na  18.;    Saunders  v. 

.     Gaines,  ^  ^        k25 

3*  On  a  covenant,  in  which  the  plaintUf  en- 
gaged to  serve  the  defendant,  as  his  over- 
seer, for  one  ^car,  and  the  defendant  to  ]iay 
to  the  plaintiffa  c'ertain  part  of  aU  gruin 
<*  made  on  the  plantation,"  (after  deduct- 
ing the  seed,)  oats  excepted:  adeclaraUon 
charging  that  the  defendant  did  not,  at 
the  close  of  the  year,  pay  to  the  ptaintift* 
such  part  of  the  grain  **  made  on  the  plan- 
tation/' (without  setting  forth  vfhat  crop 
was  made,)  iagood  after  verdict  Lau^h" 
tin  V  Flood,  executor  of  fV ashington,  ^S^ 

4  iSee  Compensation,  No.  %',  JBeverley 
V.  Liiivson*$  heirs,  pi.  2.  317 

5.  See  Chart  er-party,  and  ffarts/iome 
V.  fVhittUs,  36r 

CREDITORS. 

1.  See  fixEcuTOB*  and  Administra- 
tors, No.  1. ;  Robertson  v.  K-well,     '  I 

8.  See  VoT.um  AUY  Acreembnt,  and 
Broadfoot  v.  Dyer,  350 

3.  What  oircurastances  of  collusion  and  com- 
bination, between  a  debtor  and  one  of  his 
creditors,  to  injure  and  defraud  the  rest^. 
are  sufficient  to  prevent  such  creditor 
from  beiiig  entitled  to  any  prior  Uen  by 
virtue  of  a  deed  of  trust  executed  for  hit 
benefit  by  the  debtor.  Wright  v.  Hen-, 
cock^  Ca.  pUl.  521, 

4  Wliat  are  badges  of  fraud  in  such  case, 
pi.  2.       ,  ib. 

5,. See  Trust  (Deed  or)  No.  5,  and  Wil- 
son &  Trent  v,  Jiialer  and  other* ^  pi.  2. 

DAMAGES. 

1.  A  defendant's  relinquishing  lus  {)lea,  and 
agreeing  to  the  plaintifTx  damage9,\%  a  c4Mi^ 
fcssion  of  judgment,  and,  of  course,  4i  re- 
lease of  errors.    Cooke  v.  Pope's  ad'mr, 

ler 

2.  A  confession  of  judgment,  for  no  cortain 

sum,  in  an  action  sounding  ^n  damages,  is 
not  sufficient  to  authorize  the  court  to 
assess  the  damages,  and  enter  judgment 
for  a  ceruin  sum ;  but  a  writ  of  inqui]ry 
should  be  exeeuted.  Dunbar  j,  linden' 
bergersf  16&" 

S.  5^  Costs,  No.  3. ;  Woodson  v.  Johns,  230 

4.  In  debt  on  a  bond   with  a  collateral  condi- 

tion, the  plmnliff  cannot  recover    any 

damages  not  demanded  in  the  dealaration, 

.    or  in  the  assignment  of  breaehea,  ib. 

5.  The  act  of  assembly  allowing  damages  on 

the  affirmance  «f  decreet  in  cbanoery  does 
notanthorize  the  recovery  oftodi  damages 
of  a  aecTUrity  in  a  bond  bearing  date-  before 
that  oet,  ib. 

«:  See  Warraict^  No.  I,  and  WeU*  v. 
JadtMfi»  pi.  Sr     '  4^8 

DEBIEIT  AND  DETINET, 

t.  Ah  ftdministratdi'  may  declare inihtTdebet 

'    and  detinet  on  a  bond  cxfecoted  to  hhnself 

„  .uch;  ,na  hi.  «ceuto^o^^g^r^ 
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DEBT. 

1.  See  Apfbal,  No.  8.;  LemdM  ▼.  Lmig^ 
'  16 

9^  In  an  action  of  debt  against  one  obligor 
only,  if  the  Jeoaration  iiescribc  the  bond 
as  joint,  and  do  not  state  ibe  other  obligor 
to  be  dead,  it  is  a  fatal  error,  (though  not 

'  plended  in  abatement,  and  is  not  cured 
OT  verdict    JV<ramia»  t.  Graham^      17 

5.  See  D^cLARATiOKj  No.  10.;  Garland 
V.  iMvidaotit  1 88 

4.  Altliough  the  acknowledgment  of  a  debt 
bj  one  or  more  of  the  partners  of  a  raerr 
eantilf  firm,  after  the  oissolution  thereof^ 
.  is  competent  to  do  away  the  bar  of  the 
act  of  iimttafions  in  an  action  brought 
against  tbe  firm,  (the  existence  of  ibe 
debt  being  first  prored  bv  othertestimonv- 
or  admitted  by  tbe  phiadings,'  ^et  such 
acVnowedgroont  is  not  proper  evidence  of 
the  existence  of  the  debt,  so  as  to  charge 
the ,  other  partners.  SKelton  v.  Cocke^ 
Cravffird  y  Co.  191 

$.  In  ilebi  on  a  bond  \nth  a  collateral  condi- 
tion, the  plaintiff  cannot  reoorer  any  da- 
mages not  deiqanded  in  the  declamtion, 
or  in  the  sssignmeot  of  breaches.  fVoqd- 
\   9on  9  John9^  S30 

6.  In  debt  on  a  b<ind,  if  the  defendant  after 
craving  oy^*  plead  *« /Mjyme«V*  and  it  ap- 
pear from  the  condition  of  tlie  bond  that 
only  a  part  of  the  debt  had  become  doc  at 
the  time  of  institution  of  the  suit,  the  plea 
extendato  that  part  only,  and  not  to  sums 
irlkich  mi^lit  become  due  thereafler. 
Thatcher  fjf  Herndon  v.  Taylor  U  Coch- 

*  rane,  949 

7.  A  judgment  6a  a  bond,  ibr  payment  of  a 
^    debt  hy  instilments,  should  be,  for  the 

debt  in  the  dcelararatiun  mentioned,  to  be 
discharged  by  the  sum  due  at  the  time  of 
,  institution  of  the  stiit ;  reserving  liberty  to 
the  plubtilf  to  reisort  to  a  ocirefaciat  to 
recover  such  other  damages  as  might 
thereafter  ante  under  the  condition  of 
thebdnd,  ib. 

DEBTORS. 

I.  A  sergeant  of  a  corporation  has  not  the 
•right  to  «ie  for  money  due  to  an  insolvent 
debtor.     Darby  y.  Hender ton.  Hi 

%^See  Baii^,  No.  4. ;  Green  v.  (Barrett,  339 

%  What  cireurastanees  of  collusion  and  cqm- 
faiaatlon,  beiireen  a  debtor  and  one  of  hit 
ereditors  to  injure  and  defraud  the  rest, 
are  tiifiiefent  to  prevent  such  creditor  from 
heing  entitled  to  any  prior  lien  bv  virtue 
of  a  deed  of  trbsi^  eveented  for  his  benefit 
'by  the  debtor.  Wri^hty,  Bencoch  £ff  Co. 
pi.  I.  521 

4.  What  are  badges  of  fra«d  in  stieh  case, 
1.1.2.  ^  ib. 

1^  Se&  T%0«T  f De?  i>  or)  No.  »,  and  mf. 
'  f  wi  i^  Trent  y.  Suiter  And  tthero,  pU  ^, 
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,     DECLARATION. 

1.  After  isiue  jobed,  hi  cgeetment  oo  tbe 
title  only,  and  a  verdict  for  the  pkintiff 
for  the  land  in  one  of  the  eonnu  in  the  de> 
claration  mentioned,  it  is  no  ground  for 
ari-est  of  judgment,  that  the  two  cobdH 
laid  demises  of  the  same  land  from  dil^ 
ferent  persons.  Throckmorton  v.  Cooper^9 
leosee,  9S 

%  Quctre^  would  a  demurrer  to  the  declan- 
tio>  in  this  ease  have  been  sustained  ?    Ik 

3.  A  writing,  begmning,  "  Know  all  men.  In. 
that  L,  M.  R.  of  rhe  county,  kc,  am  held 
and  firmly  bound,  Scc^**  and  runni^ 
throughout  in  the  name  of  H,  R.  o/on^is 
not  to  be  received  as  evidence  in  support 
of  a  declaration  against  U  R.  k  n.  E^ 
charging  that  they  hoth  acknowledged 
themselves  to  be  indebted,  kc.;  notvith*. 
Standing  the  name  i^  H  B.  was  signed 
under  that  vf  R.  R.^  and  issue  was  noC 
joined  on  the  plea  of  non  ^st  factum  or 
fitV  debet,  bnt  oTpmfment  by  Bi  B,  Bed 
v..y9Hen'iad*mr.  "lit 

4.  It  is  not  necessary,  in  the  deelaratKip  in 
detinue,  to  state  a  special- demand  and  re- 
fusal, but  the  general  charge  that  the  de- 
fendant, "  although  ofben  reqaeafed,**  Bte. 
is  suffieient.  MoHimer  v  Brumfietd^  ISt 

5.  See  A M B NDM s N T,  No.  S. ;  Moo9  y.SHpp^ 

149 

6.  In  an  ictidn  upon  a  written  agreement  for 

the  sale  of  a  tract  of  land,  setting  forth 
that  the  vendor  agreed  to  give  the  Vendee 
possesion,  atid  a  conveyance  free  of  ia« 
eumbranc^s,  on  or  before  a  ee^ain  dar; 
for  which  the  vendee  agreed  to  pay  tottie 
▼endor  part  of  the  purchaae  money  on*  the 
fame  day^  and  to  give  biro,  for  the  ba- 
lance, a  deed  of  trust,  or  such  other  se- 
curity as  he  might  require;  and  that  the 
oonveyance  was  not  to  be  executed  tthtil 
the  first  payment  was  made  and  aeeuritj 
given ;  the  declaration.  In  behalf  of  the 
vendor,  sufficiently  charged  a  breach,  by 
staling  that  the  plaintiff  \i  as  on  that  di^  ia 
la^trful  and  peaeefnl  possession  of  the  land» 
and  ready  to  give  the  defendant  pottessfoBy 
with  a  pt  op'er  conveyance  clear  of  aH  in- 
eombRxnees;  hot  the  defendant  £riled  te 
make  the  payment,  and  give  the  seettri^* 

7.  What  pleas  to  m<^h  ^  declaratSoo  are  ie- 
suffieient  ib. 

t.  Ib  nn  so  I  ion  rtf  covenant,  tiie  declaraUoii 
^k■^^^rihM,g  ihc  coTeaant  at  veiled  by  I  he 

il  iUpdnnr,  tvitboiit  ia^nlk>nin^  any  fitter 
p^?vRfln ;  »ntl  llie  plea  bein^  "  corcnvita 
ppHorttJC'd  f '    though    W</j«ii    ^auing^ 

by  the  defenrljint  ami  others,  but  In  otha^ 
rtnprri  lihswermjj  lo  the  d^Ki^ptjon  m 
the  ili?clflrationH  is  a^1tQrtti1>l<*  »  ciid^rieCi 
*o  thejury^    ffoUh^twbrthjt  w  JTsipAar, 

tea 

9.  In  an  acticm  of  t^ebt  sf^Insr  one  ohRfor 
Of  Aft  =f  the  df"^lari)iion  t^eficHlie  rhe  l«wiil, 
ftRJnmt.  rtnil  t\n  tinr  ttfl»e  tK»-  other  flhU^or 
p>  be  ileiMly  it  a  ^f»tal  crinorr  (tb«istt  V^' 
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pleaded  ib  almtement,)  and  it  not  oured 
bj  verdict  ^"evfrnanw  Graham^  187 
tft>  A  deeiaration  in  debt,  against  tuo  part- 
ners in  trade,  charging  that  a'le  of 
them  executed  tiie  bond  for  biiaselt  and 
another,  (v'iihout  any  o(her  averment.;  is 
too  defective  to  support  a  j-jtljinient 
against  such  other  partner,  though  he 
ptewjed  payment  and  a  verdict  was  fuuud 
against  him.     GarlanC  r.  .Daviudw,  l>»9 

11.  Aft»:r  verdict,  in  i»n  aoticn.  for  breach  of  a 
promise  to  roairy,  judgment  ought  not  to 
be  reverked  on  the  ground  tliat  the  timo 
'When  the  marriage  was  to  be  solemnized 
18  left  blank  in  the  declaration.  J^xUotead 
V.  BeUmaik,  219 

12.  In  debt  on  a  bond  ^ith  a  collateral  Condi- 

tion, the  plaintiff  cannot  recover  any  da- 
mages not  demanded  in  the  declaration, 
or  in  the  assignment  of  breaches  fVood* 
«•«  V.  Johntf  260 

ti.  On  a  covenant,  ia  whieh  the  pla^tlff  en- 
gaged to  serve  the  defendant,  as  bis  over* 
seer,  for, one  year;  and  the  defendant  to 
pay  to  the  plamtiff  a  i;ertain  part  cf  all 

Sram  «  matk  on  t^e  plantation,'^  (after 
educting  t  e  seed.)  oau  excepted ;  t^de* 
elacation  changing  that,  the  defendant  did 
not,  at  the  close  o(  the  vear  pay  to  the 
plaintiff  9uch  part  iiS  the  grain  **  made 
on  the  plantation,*^  (witliout  setting  forth 
tohat  crop  was  made  is  good  after  ver* 
.  diet.  LaughUn  v.  Floods  ex.'pr,  ^  ^  atA- 
.    ington,  855 

%K,  An  administrator  may  declare  in  the  debet 
and  detinet  on  a  bond  executed  to  himself 
as  such ;  and  liis  czecutor  or  administrator 
has  a  right  to  bring  an  actioa  upon  it.  J9ev* 
den^exor  of  Moore,  y.  Taggart^      51.3 
15«  In  assumpsit  against  the  assignor  of  a  bond, 
a  conaideraHon  for  the  assignment  ought 
to  be  set  forth  in  the  declaration »  and  if  it 
be  omitted,  judgment  muy   b4»  arres«^, 
Ball  V.  Smtli^  Young  U  Hyde,  pi.  2.  550 
16.  A  count  for  money  Jkod  anil  received  Bdn 
judged   goo<l  after  verdict;  although  (he 
sum  received  waa  left  blunky  pi  5.         ib. 
17*  The  plaintiS'  ii  auuwftit  must  charge  the 
promise,  by  the  de.endant,  poutvvelu  i 
.  not  by  way  of  recital  only  ;  for  if  the  de« 
•larttion  be  defective  In  this  rospeot,  it  is 
a,  fatal  cr.-or,  and  not  euittd  bf  verdict. 
■Sexton  ▼.  Holmeo^  M 

7«CREE. 

1.  A  Aeeree  trhich  19  ffna!  in  si!  retpeets,  es* 
eept  that  **  Uberty  is  vescrred  to  the 
parties,  or  either  of  them,  to  report  to 
the  court  for  Us  iprther  interposition,  if 
ft  should  be  found  ne^ea&ary,^*  may  he 
^mended,  on  motion^  in  a  sumuiary  way, 
et*  dv  bill  ofrevievf,  Sheppard'$  ex^or, 
▼.  Starke  and  vife,  pL  1.  .S9 

0.  if  It  appear  on  the  face  of  the  record,  that 
proper  parties  to  the  suit  are  wanting,  the 
decree  will  be  reversed^  unless  the  objee- 
lion  wflia  expreooJy  relinquiiM  m  the 
TftWtbelew.    lbid,pl.2.  ilw 


.1  The  court  eannot  decree  t  dittribuiioft 
ID  favour  of  persons  not  pituiiea  to  the 
oauiCk    Ibid,  pi.  4.  *iQ 

4.  A  decree  against  en  executor  or  admioit- 
trator,  for  a  balance  due  on  his  adminis- 
tration account,  ought  not  to  h^e,  **  that  he 
pay  the  same  out  of  the  estate  in  his 
hands  to  he  ndministere^l,**  but  as  his  ow% 
proper  debt.    Ibid^  pi.  6.       '  ib. 

^*  (S?  Aee'LECACY,  and  J^aiCoTi^nd'mr,  t^f 
Page,  V    ft  ilHami  and  lotfe,  59 

(Si  Wheie  a  mortgagor  is  aumit^  to  r^ 
deem,  upon  hisbill  filed  for  thnt  purpose, 

.  tUe  decree  ought  not  to  be,  in  general 
jterms,  that  :ipon  his  paying  the  money 
with .  interest,  the  mortgagee  shall  /con^ 
v;^y  to  hiP)  the  mortgaged  premises^  but 
tl at  such  conveyance  be  made,  if  be, 
w'^UiiB  a  iimitt'd  time,  do  make  such  pny* 
roent ,  and,  if  not  that  he  be  forecloseu  of 
all  equit)  of  redemption,  ivnd  tiat  ihe 
moi't|taged  premises  be  sold.  Turner  r« 
'i'urner,  '.    *  ,  60 

7  W'h«;:'e  a  defendant  in  chancery  W  not 
answered  the  bill,  it  is  error  to  enter  e 
^nal  decree  against  hfra,  without,  the  pre- 
vious service  of  a  decr<^  nisi^  and  his  ap- 
pearing before  commissioners  appointed  tO' 
take  an  account,  or  having  notice  of  their 
proceeding  to  taKe  it,  does  nqt  preclude 
nimii^om  making  ibis  objection.  Xtegrafid 
^.Fr:inci9Cfh  8S 

8,  It  seems  tbat  a  UosU  decree. in  a  «uit  by 
legatees  for  the  division  of  a  testator's  ct* 

,  tate  is  a  bar  to  a  bill,  exbibited'by  the  same 
persons  or  thetr  legal  representativea  sug- 
gesiin|  that  the  executor  bad  kept  back  a 
part  of  the  property,  but  not  averring  that  - 
this  was  ne^  matter,  since  discovered,  or 
that  the  decree  wat  obtained  by  frufid^ 

ib. 

9.  The  court  of  chancery  cannot  porrect.  ott 
motion,  or  by  bill  of  review,  ao^  error, 
apparent  on  the  face  of  proceeding  in  a 
decree  -which  Imo  been  termed  by.  t/*e 
tovrt  of  appeali.  Campbell  v.  Price  and 
oihero,  S3T 

:a  iS^<r  Chanobry,  Ko.  Urn  I  Stanatd  r. 
Brownfo-a  229 

1 L  A  decree  in  chancery,  declaring  tbe  eoort^a 
opinion  that  an  agreement  for  the  sale  of 
a  tract  of  land  sliould  be  apecifieally  per- 
formed by  both  the  parties,  and  directing 
the  vendee  to  execute  a  mortgagieof  the^ 
tame  faod  to  secure  the  porcbMe  money, 
is  to  be  understood  as  reouinog  the  veiwior, 
in  the  first  place,  to  mM^e  a  title  to  Wm.; 
Majfo  V.  Purcell,  Hit 

18.  The  court  of  appeals,  in  ft^rming  a  de- 
cree, will  add  any  explanation  whjiBh-nkay 
Ite  neeeasary  to  kuJm  it  correotly  under- 
rtood,  lb. 

13,  See  Saps,  No^  3,  tud  Beverley  v.  Lmv^ 
eofi's  Aeirs, -pi.  3.  *•    ilf 

14,  SeeTxThE,  Ko.  4,  and  ibid,  pi.  4^ 
15;  See  DxvxiRts,  Nori*;  Footer  and  ^fe 

▼.  Crenoha-m'^o  ei^oro.  pi.  3.  ^14 

Ut*  See  ADMTViSTRATiQ^r-  Bei«0,  No.  S, 

end  i&iip«rtf^,v.  A^Aet  ^iMf.el/iMrtf  U8 
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DEDUCTIONS. 

1.  An  exeeotor  or  administrator  may  vith 
propriety  be  credited  for  deductions  made 
by  him  from  accounts  left  by  his  testator 
or  intestate  for  collection;  if  it  appear 
that  the  charges  in  those  accounts  Were 
nnusQaUv  extrafagant^  and  it  be  not  proved 
that  in  making  suiih  deUuctiona,  he  acted 
,  fraudulently  or  dsadfantageoosly  for  the 
^estate.    M'Cally.  Peuchy'i  admr,    9b4 

DEED. 

1.  If  an  executor  or  administrator  wish  to 

•  proves  by  a  deed  of  trutt,  that   certain 

property  in  his  possession  is  not  to  be  con- 

.  ,  sidereda«a0|«,  he  must  specially  p/iffa</ the 
deed,  and  cannot  give  it  in  evidence  under 
H  plea  of  *^full^  adminitiered,'*  in  which 
it  is  notv  mentioned.  TcofUtr't  admiftU^ 
tratrix  v.  Richard*  &  Co,  8 

S.  The  trustee,  in  a  deed  of  tru  .t  conTeying 
|>roperty  to  be  sold  for  payment  of  a  debt, 
js  equally  the  agent  of  the  debtor  and  cre- 
ditor, and  a  competent  witness^  in  an 
action  of  ejectment  against  the  debtor,  in 
behalf  of  a  purchaser  from  himseir,  (to 
whom  he  has  made  a  deed  xdth  war- 
ranty  against  himself  and  his  heirs  onhft) 
to  prove  that  the  sale  of  the  property  vas 
advertised  according  to  the  terms  of  the 
deed  of  trust    Ross  v.  Mrvellt         170 

Sw  iSSptf  CoKVBYANCK,  No.  2.;  Geddtf  & 
Knox  ▼  Butler  and  -wife,  345 

A,  5^ee  Contingent  RBMAiNDfiK,  and 
Coleman  and  toift  v.  HoUadaij^,  5 1 0 

5.  Se^  Fraud,  Nos.  10, 11»  and  Wright  t. 
Senccek  &  Co.  pL  1,  S.  5S1 

6.S«eENTRT(RxoBT  o f) and  ^rMr»^/ir, 
ie9see  of  Aali,  v.  Roll,  pi.  S.  536 

T.^See  Makriacb  Settlement,  Nos. 
3,  4,  and  Baird  V.  Bland  and  others,  pi. 
1,2.  570 

9.  See  TittrST  (Deed  of)  No.  5,  and  Wil- 
son  &  Trent  v.  Butler  and  othersi  pi.  9, 

5S9 

DEFENDANT. 

1.  Where  the  defendant  to  a  suit  has  not 

pleaded,  bpt  bis  appearance  Wl  has,  a 
judgment  stating,  that  the  attorney  for 
the  defendant  withdraws  his  p!ea,  &c., 
and,  therefore,  that  the  plaintiff  recovi^r 
against  the  defendant,  most  be  understood 
as  a  iodgment  against  the  bail  only,  iw^ith- 
OQt  inclndSifg  the  principal;  ind  is  tbere- 
fore  erroneoosr  Le^s  adm*r,  t.  Carter 
and  Forbes,  121 

2.  A  court  of  eqnityv  hairing  dissdWed  an  in- 

junction afaioat  the  assignee  of  a  bond* 
becaoae  the  payments  for  which  credits 
are  claimed  by  the  complainant,  were 
made  to  the  ^Ugee  aftier  notice  ^  the 
assignment,  ought  further  to  decree  that 
the  ohHgee  (being  a  d^sndant ^tx^^  the 
bill)  do  repfty  the  soma  io  received  by 
bim,  ao  soon  at  ibe^omplaHiaiit  aball  have 


paid  the  amount  of  the  judgmeiit  to  tb* 
assigbee.    Roberts  v.  Jsrdims,  pL  X  41ft 

DEFICIENCY. 

See  Purchaser,  No.  13. ;  Foreman  t.  AVv*- 

kirk  and  others,  275 

DEMAND  AND  REFUSAU 

1.  It  is  not  necessary,  in  the  declaratioB  in 
detinue,  to  state  a  special  demand  and 
refusal ;  but  the  general  charge,  that  tbe 
defendant,  **  althoogli  often  ceqoested, 
ht."  is  sufficient.  Mortimer  ▼•  J?r«M- 
Jield,  122 

DEPOSITIONS. 


1.  If /wo  actions  be  pending  between  the  i 

parties,  and  in  the  same  court,  quaere, 
whether  a  deposition,  taken  by  virtne  of  a 
notice,  in  which  the  particular  action  is 
not  (distinctly  jspecified,  can  be  read  as 
evidence  in  either  action  }  Chaney  v. 
Saunders,  _  ^  ,  51 

2,  If  the  time  appointed  for  tabhig  a  deposit 

tion  be  between  tbe  hours  of  twelve  and 
one,  guare,  whether  it  can  be  read  upon 
a  certificate  stating,  merely,  **  that  it  is 
taken  after  twelve  o'clock  t**  iU 

DESCRIPTION. 

1.  If  persons  to  be  arrested  be  described  rn  tbe 

warrant,  by  their  surnames,  the  eonnties 
th6y  reside  in,  and  their  professkms  or 
trades^  without  mentioning  ihtitckristiau 
names;  quaere,  if  such  warrant  be  not 
too  general  and  uncertain,  and  therefore 
iOegal  tm^  void?  Welds  r.  Jackson, 
pL  3.  45S 

2.  A  warrant  directing  the  *'  asso^ate^  of 
persons  named,  to  be  arrested,  witboat 
mentioning  tbe  names  of  such  associutes, 
is  illegal  and  void  as  to  them,  pU  4.      ib, 

DETINUE. 

1.  It  is  not  neeesaary,  in  the  deelaratieii  in 

d«.'Eim]c.  tn  slate  n  spectal  Jejikand  4nd  t^ 
fL>:iV;  lint  ihe  general  charg*'  tlmt  lite 
dcfftidflhT,  "  nliLouph  *jlleti  r(p<|it«Ttir#l,. 
kr*"  1$  infiicicni.  M^riiat€f  t*  Mrmm^ 
Jeitl,  Hi 

DEVASTAVIT. 

]•  A  (Tcer^e  ftjEHin^t  an  exei?!!!©^  or  a**  ml* 
nlyirnior,  for  n  bHlnnce  ilut  nil  liisadihtmit' 
tra'it^f^  ficcmmt,  ongl^t  mnf  to  l*,  ""ih?*!  lit 
pay  tiie  flame  our  nf  rhe  ent^te  i^  •*  bi« 
bniitTi  to  he  ffltJrninipterpdr*^  iKlt*  **  ae 
hi  a  aiin  proper  dthfT*  She^fimnP*  er* 
ccuior  ^*  Starke  and  wife,  ^^  9t 

2.  Sre  ADMlNIlTPiATf-^N  Bf«KB»  mtiA 
J^leads  and  othert  Tt  Broskisng^        Sit 
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5,    5«e  EXXCVTORS  AND  AdMINISTRA.- 

TORS,  No.  48,  and  Hair  Hon  ▼.  Uughet 
and  Qthert,  568 

DEVISE. 

CCJ*  See  WiLi.s. 

1.  &«  DzssBisiN}  and  JDaint  and  wife  v. 
MarHfh  ^^^ 

DEVISEES. 

1.  If  a  testator  deviae>  tolwo  of  hia  sons,  cer- 
tain lands,  rated  at  a  cerUun  sum,  alloxv' 
ing  tbem  to  pay  his  other  childreQ  equal 
■Mres  of  that  sum,  by  instalments ;  sueh 
derisees,  and  thoee  claiming  under  thenh 
»ve  perto7iaUy  responsible  (in  proportion 
to  their  respeotire  estates)  for  the  pay- 
ment of  such  instalments,  with  lawful  in- 
terest from  the  times  when  paysble ;  and 
{in  aid  of  such  responsibility)  the  landt 
so  devised  are  liable.  Shobea  execittors 
V.  Carr  and  i$ife^  10 

5.  The  portion  of  a  pretermitted  posthumous 
child  is  not  to  be  raised  by  a  divinon  of  - 
the  estate  into  equal  parts,  but  by  a  pro- 
portionable  contribxtHon  by  the  devieees 
and  legateea^  and  thote  elaimng  under 
them,  ^irmittead  and  other  a  ♦.  Danger* 
field  hnd  vi/e,  pi.  5.  20 

S^  Purchasers  n'om  the  derisees  and  legatees 
are  not  exempted  from  eontribntiog  to 
make  np  the  portion  of  such  posthumous 
ohitd,  by  their  having  purchased  without 
notice  of  such  oUdm.  ibid.  pi.  6.  ib. 

4.  Lands  devised  ( without  any  tpecific  charge 
by  will  or  deed)  ought  not  to  be  charged 
ill  equity  to  satisfy  a  bond  debt  of  the  de- 
visor, until  the  personal  estate  is  exhaust- 
ed, including  a  remainder  in  slaves,  ex- 
pectant upon  aa  estate  for  the  life  of  the 
testator's  widow.  Fostei'  and  -wife  v. 
Crenahaw'a  executora,  pi.  1.  514 

3.  A  judgment  at  law  bciag  obtained  against 
one  of  two  obligors  in  a  joint  and  several 
l>oud,  and  no  proceedings  to  enforce  it 
appear!  i\g>  a  eoQi't  of  eqqtty  oqght  not 
to  charge  the  lands  of  the  other  obligor  in 
possession  of  his  Jev»t^««  -  without  having 
made  the  obligor  against  whom  the  judg- 
ment was  rendered,  or  bis  representatives^ 
parties  to  the 'suit;    ibid.  pt.  &     • 

6.  When  Isnds  held  by  several  devises  in 
the  same  will  are  charged  tn  equity  to 

>  satisfy  a  bond  debt  of  the  devisor,  the  de- 
cree should  be  against  the  lands  of  all  the 
de^sees,  (or  the  mone^  reeefred,  or 
claimed,  in  lieu  thereof,)  m  rateable  pro- 
portions; and  not  against  the  land  of  one 
only,  with  liberty  to  that  one  to  sue  ^e 
others  for  contribution,    ibid.  pL  3. 

DISCOYBKY. 

1.  See  FoRTHcoMiKG  Bond,  and  Luak  v. 
Aomsay,  pt.  3, 4.  <     417    . 

2.  A  pocsdn  entitled  to  a  hgal  estate  in  daves 
"  may  au6  Ut  equity  to  •  reoovcr  then,  (/* 

thertkjf  a  nuMip&dty  •J  mdf  ma^  be 


prevented  »•  calling  on  tha  defendant  to 
discover  how  long  he  has  had  them  in 
possession,  and  to  discover  and  htate  an 
account  of  tlieir  profits^  Jiaird  y.  Bland 
and  othera,  fh  3.  579 

.    DISMISSION. 

1.  It  is  tiot  competent  to  a  complainant  to  dis- 

miss his  own  bill,  and  then  object,  in  an 
appellate  court,  that  the  prayer  thereof 
has  not  been  decreed  in  his  favour.  Pitta, 
executor  of  llo-nxee^  v.  THdvtell,  88 

2.  Where  an  mjuuction  is  wholly  dissolved  in 
a  county  or  corporation  court,  the  bill 
is  not  to  stand  dismissed,  until  two  suis- 
ceeding  courts  have  been  held  thereafter 
in  such  county  or  corporation ;  and.  the 
appellate  court  will  not  presume,  fi*om 
length  of  time,  that  two  such  courts  were 
held ;  but  this  circumstance  most  explicit- 
ly appear  in  the  transcript  of  the  record, 

ib. 
8.  Qu<ere.  If  it  do  explicitTy  appbar,  that 
two  such  courts  were  held ;  and  it  do  not 
appear  (hat,  at  or  bcfo^e  the  second  court, 
any  cause  was  shown  against  the  dismis- 
sion of  the  bill ;  can  the  clerk's  neglect- 
ing to  enter  the  dismission  haye  the  cfifeot 
of  keeping  the  cause  on  the  docket  ?       ib. 

4.  See  Appeal,  No.  16,  and  fVeUa  v.  Jack- 
aon,  pi.  1.  '  458 

DISSEISIK. 

1*  A  testator,  vha  died  before  the  firet  ef 
January^  1787,  (when  the  act  of  1785, 
eh.  61.  took  effect,)  coukl  not  devise  a 
tract  of  land  of  which  he  was  actually  dia* 
seised,  vhen  he  made  hia  vdll^  and  at 
the  time  of  Ma  death.  Datda  and  leife  t. 
Martin,  285 

5.  If  .^.  be  tenant  of  the  freehold,  and  B.  tor* 

tuonaly  enter  upon,  and  turn  the  sob- 
tenant  of  A,  out  of  possession,  claiming 
the  land  as  hia  absolute  property  ;  and  he, 
or  those  holding  under  him,  continue  to 
hold  the  same,  by  actieal  adverae  pnaaea* 
sion^  until  the  death  of  A. ;  this  is  an  ac' 
tual  diaaeiain  of  Ji.,  so  that,  (in  such  a 
case,  before  the^st  of  Jan.  1  '87.)  he  could 
not,  for  the  purpoae  of  being  enabUd  to 
deviae  the  land,  eldct  to  consider  himself 
as  not  disseised.  ib. 

DlSlTtESS.       * 

1.  Bee  Rs^LKVY-Ba^s,  and  Williams  v. 
Horoard,  .      «77 

3,  It  seemOy  that,  on  a  lease  of  a  tmct  of  land, 
withntadry  slaves  and  other  peraoqalpro* 
perty,  reserying,  by  way  of  rent^  a  gross 
sum  payable  anmially,  t^e  rerasdy  by  dis- 
tress may  be  resortwl  to,  without  any  ex- 
press  stipulation.    WUHams  y.  Hotaard* 

277 

6.  Rent  may^be  payable  io  advance  byron- 
macfr^ndsuch  reat  mayl)e  distnrined 

•fcr,  if  iiot  p«id  wh«A^Mi  .      ...... ,  J). 
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I||STRIBUT£B9. 


!•  iSMLBGATBes,  No.  3./  Sheppard*t  ex- 

4»ciiror  V.  ^raribe  an^/  wr/e,  pu  3.        ^ 

Also^  Branch' 9  atbnx  r,  Bdoker^^tuin^r. 

•      ■     43 

DBTRIBimONS. 

L  The  omirt  elmoot  decree  a  dittribadon  ill 

f^voor  of  persons  not  parties  to  the  oaose. 

'  iSbcppmrd'$  eameui^r  r.  Starke  and-mfe, 

fi;  Aa  'executor  ought  not  to  be  eompelled 

to  iii*ke  distribution  of  a  residuum^  un- 

'«(il  bond  and  seoortty  be  given  hy  the  dis- 

'■  tvibatees^  as  req«h«d  by  the  aot  of  as- 

sottiWy  in  tbe  ease  «f  an  administifatbr, 

^  '        '.  lb. 

lL*5MD«wERt  N^Ob  3,  and  Bal^e  devheea 

t,  MaW$  ex4CU$or9  -atid  vdthv,  270 

Divisioy. 


I.  The  portion  of  a  pretermitted  poitlniiiiooi 
ehlld  is  not  to  be  raised  by  a  divinwt  of 
the  estate  into  eqoal  parts,  but  by  a  pro' 
:p$rtUiUiile  contribuHon  by  the  devUeet 
and /<fole«t«  and  thp9e  claiming^  nnder 
tMtm,  ^t*mi»lead  and  9th^4  y,  Danffet- 
Jteld  and  vife^  30 

%  Bt'4  division,  of.  «<iaf^9«mong  legatees,  if 
those  allotted  to  seme  of  them  be  valued 
at  mer^  and  to  otheraat  Uta^  than  their 
feaspeettve  shares}  and  the  eomfnission- 
•rs  making  the  division  direct,  that  each 
person  whose  allotment  is  -too  large  shall 
par  a  turphitt  tdthout  dgti^g^nating'  to 
WMS/  t<  ff^eavr  that  stteh  payments  are 
(0  be  made  to  the  efiB^cmar,  Md  by  him 
to  the  other  legatees,  so  as  to  make  the 
divisloa'eqaa] ;  abd  he  is  aeeoiintabic,  if 
k6  deBver  the  elavet  allotted  to  any  lega* 
tet^  vjtboat  receiving  the  surplus  payabfe 
from  him  or  her  iAappair^B  eofecut^r 
"f.  Starke  and -wife.  ■    80 

5.  Where  a  division  of  a  tostatoi^s  estate  in 
piirsuanee  of  bis  vill  is  not  to  be  madtf 
at  one  and  the  same  time,  bnt  at  the  server 
9«l  periods  -arhen  amy  one  or  more  of  his 
ehttdpea  shall  separate  fVom.  the  famtly, 
ii  is  not  neeetmry  that  all  the  legatees  be 
ia«tle  parlios  to  eaeh  suit  in  ehMie^  for 
•  drvision,  -but  onl^  those  entitled  to  piirw 
tioipate  ia  tlie  divisfon-  then  ita  question. 
Mranck*e  Mdm^x  v.  Bpt^her'e  adtn^r.  43 
4  Quaere,  if  a  tfestutor  direet  that  eaeh  of  His 
ehUdren,  upon  separating  from  the  famifv, 
ahall  bave'a  cM j^v  f  Aore  of  the  pefrsotnl 
property,  is  It  to  be  auelr  part  at  he  or  she 
would  have  been  entitled  to  in  oai^  inf  tht 
fiither*s  intestacy F  of  is  the  nthole  to  be 
(fivided  amoui^  the  ^hildreng-  edrc/«Mf^' 
th»  iffd9w7  or  «tooi^  the  children  and 
the'  widow  In  sueh  manner  as  to  give  her 
,adW<f*p«r/.?  ib. 

9,  In  «ich  case,  the  marri^f^t  of  a  da!»i;*hter 


tech  k  neparatim  from  t]ie  family  at  ^ 
titles  her  husband  to  demand  hc^r  share 
of  the  estate ;  and  this,  although  she  eoa- 
tinue,  until  her  death,  to  rea«ie  with  tbe 
widow,  and  no  demand  be  made,  ot'  aa 
nllotraent  of  her  share '  during  her  hie- 
time.  He  Is,  also,  entitled  to  tbe  profit* 
reoeive<l  upon  such  share  from  tbe  day  of 
the  marriage,  or  a  reusonabie  time  th«a^ 
after,  with  Interest  thereupon;  and  ji^ 
in  like  manner,  chai-geable  with  his  pr^. 
portion  of  the.  expense  of  wutaaummnm 
such  slaves  as  produce  no  profit^  if 

DOWER, 

1.  A  marriage  settlement  of  land  and  aiavc^ 
for  the  wife's  jointure,  «  in  full  sati^ 
tion  of  her  dower,  sr  thirds,  in  anv  land% 
tenements,  and  hereditamente,  'wbcte- 
Of  tlie  husband  should  at  any  time  da- 
ring his  nfe  be  seiaed  of  aoy  eatuie  W*  in- 
b^tfince^V  was  not  a  bar  to  b#r  mfat 
of  dower  in  the  t^uveff  /  though  sade  be^ 
fore  tlie  act  of  179S  deal^ring  alavca  toV 
pertonul  os\Ht&,  Balt^  device*  r  Bmtt*9 
axecutora  andwdQia,  vT9 

2.  \  9uit  in  clkanoery  being  hroogfat  br  lo- 
i^atees  against  the  eieentors  and  widow 
of  the  testator,  for  a  settlemoiit  of  tbe  ad- 
ministration account,  and  dbtributioo  of 
the  personal  estate  among  the  plamtiffs ;  if 
it  appear  that  the  widow  ha»  not  luflr 
received  her  share,  the  eoort.shoold  aot 
dismiss  the  bill  as  tth  her,  but  decree  m 
ber  favour  the  sum  to  whieb  abe  appean 
entitled,  ik 

E. 

EJECTMENT. 

t.  After  Issue  Joined,  in  ^'eetment,  oo  Ab 
^tle  only,  s^nd  p  ventlct  for  tbe  plaiatiC 
for  the  InnjI  in  one  of  tlie  eponu  ia  tb« 
declaration  mentioned,  it  is  no  ground  te 
•rrest  of  judgment,  that  tha  two  eoants 
laid  demises  of  the  same  land  frno  ififfm 
ent  pertons.    T^rockmortcn  w^  CWAer> 

2.  f^rB:  wonM  a  demurrer  to  U^  dc^ii^' 
tT<^  in  this,  case  have  been  aaataiaad/ 

».  An  appeal  fmm  a  jodpn^ntin  eketiacflt 
does  not  al.ate  Ur  the  death  of  fbe  le«<r> 
of  tbe  plajntiffi  notwitbstaotViog  auab  Mm* 
sor  claimed  the  ](md  fyir  Jife  only. .  JA^ 
Afy  v  Med'eif    .  *.  |M 

4  See  Cow.veVancb,  ^a  «,;  fTs^  y' 
Mnox  T.  Butter  and  wif^,  }^%^    '""3i* 


I.  If  .#.  hetekimieof  tKeiflv^fk^UL  an!  . 
ttimetf  enter  upon  and  W|i  ^"ff 
•«  -.,«..  ^,—.*..^  „^,..«9v^  «  a«.i*Ki>wi-  tdiant  of  *!.   oot  of  pTSTrssinni'^wm 

(with  the  widoVs  consent,  if  soel^  «lon»«fit         the  hind  o»  m  oMohtfe  irS^rimmr 
be  req«4«te  «id«  Ok  wUt)    k,  ifi^        ^«F«lMM^<sMfttbgiM«rh^<S«£. 
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•etthUt  until  the  death  of  .1.  {  this  U  mi 
ttctuul  di  seMn  of  ^ .  «o  that,  (iu  8Q«h  a 
ease  before  the  1st  of  Jan.  1787,)  he  eoold 
*»Ot,^«r  the  purpose  of  being  enabled  to 
deViMS  the  land,  elect  to  eoDsiUer  himself 
as  not  disseised.  DauM  and  rrife  r.  Mat" 
Hn,  S85 


ENQUIRY,  (WRIT  OF.) 

1*,  A  eoafessioii  of  judgment,  for  no  certain 
.sum,  in  an  action  soooding  in  damages,  is 
md  sufficient  to  authorize  the  court  to 
assess  the  dam»>geSy  and  enter  judgment 
ior  a  certain  sum :  but  a  writ  of  enquiry 
should  be  executed*  Dunbar  ▼•  JUnden- 
tergersf  169 

ENTRY,  (RIGHT  OF.) 

1.  A  deed  of  bavgahi  And  tale  from^  a  person 
who  (having  the  right  to  enter)  has  for- 
mally and  peaoeably  entered,  on  the  land 
thereby  eou'veyed  is  good  to  pass  Ma  title  i 
DMnrithstandibg- another  person  was  in  ao- 
tna)  and  adverse  possession  of  the  same 
land  at  the  time  of  sdeh  entry  and  eon- 
▼eyance.   Birthrirkty  lessee  of  EdU^  t.    » 

ECiumr. 

03*  See  Marriage  Coxtbaot* 

1*  A  decree,  which  is  final  in  all   Mtpeet% 
except  that  *•  liberty  is  reserved  to  the  10. 
parties,  or  either  of  tbem,  to  resort  to 
the  court  for  its  furdier  interposition,  if 
it  should  he  found  necessary,"  may   he 


amended,  on  motion^  in  a  summary  wmt, 
or  by  bill  qf  review,  Sheppard's  eairr. 
▼.  Starke  and  -mfe^  S9 

IB.  If' itappe«^,  on  the  face  pf  the  record, 
ihat  proper  parties  to  the  lutt  are  want- 
ing, the  decree  will  be  t^versed,  unless 
^e  dbjection  was  expressly  relinquished 
Bn  the  ootirt  belbw,  ib. 

5.  All  the  reaFdUarr  legatees;  or  distributees^ 
together  whh'  the  executors'  Ot  adminis- 
trators pf  such  as  have  died  sinee  the  tet- 
^nor  or  Intestate,  ought  to  be  parties  to 
a  tMit  for  division  of  a  tetidtMm^  ib. 
rryButsee^otr,  43 

4.  The  court  oinnot  deeree  a  distribution,  in 
ftvow  of  peraotas  not  parties  to  the  cause, 

ib« 

5,  Under  tht  prajer  fbr  general  rsUtf»  die 


(U  efte  offcf  «JW  «iifii9  ^'fii#,  hoc  at  the  seve- 
ral periods  when  any  one  or  more  of  h.s 
ehiklren  shall  separate  from  the  family* 
it  Is  not  oececsai7  that  all  the  legateei  be 
mitde  partiea  to  each  suit  in  ehanoeryfor 
a  division;  but  only  those  entitled  to  pai-- 
tieipate  in  tlie  di^ion  then  in  question* 
Branch's  tidm'x,  v.  Booker's  adm'r.  43 
H;  by  an  i^r««ment  under  seal,  between 
the  vendor  and  purchaser  of  a  tract  of  land, 
it  he  covenanted,  that,  if  «^  part  thereof 
ihpuld  be  recovered  by  law  from  tho'por* 
chaser,  the  vendor  will  abate,  or  r^ftmdp 
in  proportioo ;  and  that  he  will  not  bring 
mit  upon  the  bond  for  the  purobase  moafir* : 
until  tbo  quantity  of  land  whteh  the  pnr« 
ehasei-  is  to  get  heawsertainodi  pr«^dded 
the  purchaaer  proceeote  a  suit  for  that 
par|Kise  in  reasMMble  timdt-^  emiri  of 
equity  will  give  relief  by  iniunctioii  against 
a  premature  suit  on.  the  bond »  Msdifit 
a|>|pear  that  the  puaebaser  pcosettotad  his 
suit  in  reasonable  time,  and  eoold^not  re* 
cover  the  land,  the  court  will  decT«e  that 
the  injunction  be  perpetual;  thct  what- 
ever money  l|as  been  paid  be  rcAmded ; 
that  the  bond  be  nurtendered  and  ^ean-  ' 
•eUed,  and  the  cootraet  Ireaeinded.  Bsd- 
Utt^eex'reir.  Sofigstet^9adm*r9,  54 
In . snob  case,  if  the  pufehaeer  assigned  to 
the  vendor  a  bond  of  a^tfah^d  pertM,  in 
paK  payraant,  the  «enrt  witt  dtereethut 
aneh  bond  be  returned,  or  (if  he  M  to 
return  it)  that  the  vendor  pM^tfie  p«^ 
ahMer  die  amount  thereof  with  intorest; 
•ID  equity  in  fovonr  of  the-  vendor  •ppeiv- 
ing  to  eaiMnpt  liim  from  Mcir  Trwjfmd 
hffity,  ib. 

The  executor  iMT  admifuktraterf  and  not 
the  heir,  of  the  purchaser,  is  entitled  tp 
rellel^  in  case  tne  suit  on  tlie  bond  bo 
ngidhtt  the    eneeutor  or  admiaiatratoiv 

ih. 

11.  Where  a  mortgagT  is  admitted  to  rednenU 
upon  his  Mil  oled  for  that  purpose^  the 
<ieflree  ought  not  to  be,  in -general  tenns^ 
that,  ttpou  his  paying  the  money  with  in« 
terest,  the  mortgagee  shall  convey  ^aihina 
the  «Mii<gaged  peemisesv  boty  tMt  mMv 
eonvcyancebe  made,  if  hoy  within  ft  limu- 
ed  time,  do  nuke  sueh  payment;  and  if 
not,  that  he  he  forccloeed  of  all  equity  of 
redemption;  and  tha^  the  mortgaged  pre* 
nuses  be  sokL    Turner  v.  Turner,  .    60 

18.  A  mortgagor*!  biUyfor  an  aecoont  of  pro* 
fits  and  a  eonveynnee  of  tlM  mortginted. 
pren^ifees,  if  he  be  still  indebted  on  th* 
nortMffe,  ^his  equity  of  •  rcdefiaptioia 
should  be  allowed  him  v  but  the  «o«ta  of 
suit  should  be  doereed  against  him.       ibk 


pMntiff  in  equitr  eannot  recover  a  claim  1^  A  purchaser  of  land,  -warranted  bjf  the 


dirtinct  fiH>m  that  demanded  or  put  io 
issue  byth^biU,  « 

6.  A  decree,  against  an  executor  or  lidminis- 
tritor,  for  a  bslanee  dde  on  his  admiate- 
tration  account,  oug^t  not  to  be  '^^  that  he 
s  out  of  .the  .ettnto   in  his 


vendor  <#  be  free  tf  all  incumbfoneee^ia 
not  prednded  foom  reliefin  equity,  ftp^nst 
his  bond  for  the  purchase  money,  1^  thn 
eireomitaoee  tiiaf,  before  he.  made^tlie 
pnvahave,  he  wa«  fully  apprised  of  the  in* 
paf  .tKe  ume  ont'of  .the  .ettnto    in  his    .<■  combrance.    Slmckien  v^.Cook,  ^ 

hftads  to  be  administared  i'*  but  aa  Am  jwti.  14  The  assignee  of  the  bond  ia  not  in  a  bet*. 
proper  debt ^,  ..    ,  ih<         ter  altottion  tlian  the  <i«eitriisr,  ib. 

Where  a  divinon  of  n  ttitatar*s  eatnte  in  IS.  X^setfrns^that  A  person  who  cikhnaMtle  td 
inpursoimee  oi'k^niX^Mimt^b^^piade         nitefitak^lft  cMfHtUoa  aMMl  nM 
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In  eqmtf «  bj  an  injunetlon  to  preTcnC  the' 
■lie,  notwithstandios;  his  remedy  at  hiw. 
Randolph  ▼.  Hantmph  and  cihtrtf  99' 
I^  The  court  of  a  eounty  having  eauted  a 
court-houae  and  a  jail  to  be  ereeteU«in  or 
about  the  year  1754,  and  aoorts  having 
been  eontinually  held  in  auch  ooart-houae  126: 
nntil  the  year  1  W>1,  it  ought,  m  a  court  of 
equity,  to  be  ureiumed,  that  the  title  lo 
two  acrea  of  tne  land  built  upon  and  a^ja- 
eent,  vere  duty  reated  in  the  court  and 
their  raceeasori ;  although  no  deed  from  ST. 
the  original  proprietor  can  be  produced. 
£9ykin*9  deviaeet  ▼.  Smith  and  oihen^  S8. 

102 

If.  Qjutre.  Ought  not  aueh  preauoiption  to  29. 
take  place  at  Urm^  as  well  as  to.  eqidtttf 

rb.  30. 

18.  il  aeetnk,  that,  in  aUch  casein  deciaen,  in- 
c^ctment,  against  a  person  claiming  by  31. 
aasignment  from  the  county  court,  i«  no 
bar  to  hii  reeovering  the  land  in  a  court  of  33. 
eonltyr  ih, 

.t9>  After  BU'lfUunetion  hav  been  wholly  dit-    . 
feolTed,  if  the  caoae  be  set  for  heaj'ing  on  33. 
nulion  of  the  defendant  in  equity,  he  can* 
not  take  advantage  of  the  eireumstance    . 
that  the  bill  should  have  beeu  dismissed 
under  the  act  of  assembly.    Franklin  ▼.    . 
Wilkin$on^  112 

S(X  Under  what  circumstances  a  right  to  re- 
lief in  equity  may  be  lost  by  acts  of  con* 
firmation  and  compromise.  Ma$on  v. 
miUamt,  18«  ^ 

31.  A   confession  of  judgment  and  release  of 
equity  will  be  supported,  (hough  made  by 
a    man  of  weak  .  understanding,  in  the 
iMbit  of  making  improviilent  bargains,  ad- 
dicted to  intoxication,  and  embarrassed  in 
his  circurosvftnees ;  and  though  such  con-  34 
fi^ssion  was  induced  by  the  plaintiffs  giving 
him  time  to  pay  the  money,  if  ^o  other 
influence  was  exerted,  and  no  fraud  was 
eoriimitted,  in  obtaining  such  conibssion,  . 
the  same  being  deliberately  and  volunta- 
vily  made  by  the  defeadant,  or  by  \irtue  35. 
of  a  power  of  attorney  deliberately  and 
▼oHintarily  executed  by  him,  ih, 

f2,  A  continuance  ought  not  to  be  granted  at 
law,  on  the  ground  that  the  party,  a 
few  da^^s  before  that  appointed  for  the 
trial,  filed  a  bill  in  equity  for  a  diacoTery 
of  usurr,  a«  auxiliary  to  his  defence  at 
.  Iliw  s  unlets  he  make  affidavit  that  the  36. 
'ilsury  therein  charged  Had  recent!^  come 
to  his  knowledge.    i?oss  v.  jVW*vWf.    170 

8&  Where  an  execdtor  has  a  claim  against  t|i« 
estate^  of  hif   testator,  depending  on  a 

Stantum  mtmif  (uti^jt  he  may  exhibit  « 
II  in  equity,  against  the   co-executors 
and  legatees,  to  have  such  claim  esta-  37. 
bifshed  smd  fixed  at  a  certun  auiUr  Bftker 
y.  Baker  ^ktidttJkerB^  9S& 

81  In  sueh  ease,  he  ought  to  state  the  claim 
with  rewionable^rtainty,  by  setting  forth    , 
his  own  estimate  of  his .  services,  buty    . 
thould  he  fail  to  do  so,  hb  hill  ought  not 
to  be  dismissed,  but  leave  to  amend  it 
'  '  should  be  granted  on  motion,  ib. 

S5.  If  an  agent  employed  to  tell  a  tract  of   ' 
laud  become  himielf  die  purchaser^  by 


bargaining  with  his  employer,  fitaflfl  "mhatm- 
he  conceals  the  fact  that  a  better  price 
could  be  got  from  another  person,  he  ia- 
guilty  oXfiaud.  ami  the  contract  ooghr  to 
be  vaoated.  Moteley^a  adm'r.  and  bdrt 
▼.  Buck  U  Brander,  ^» 

In  sueh  oase,.the  court  of  equity  wIDcobb- 
pel  him  to  re-convey  the  land,  oo  rr- 
ceiving  back  his  purchase  money  wiik  u»- 
terestr  and  make  him  account  for  the  rctita 
and  profits,  IK 

See  Purchaser.  Na  tS.-,  /VrenmsT. 
^ewkirk  and  othert^  iitS 

iSieeCHAvcBRY,  No^tS.;  BM"* deriacet 
▼.  BalPa  export,  andvrideu^  979 

See  PBRItHADf.B  Gooot;  Ifo.  I.; 
M'  Call  V.  Feachfs  ad*mr,  tS$ 

See  VoucHBrs,  Noa.  1,  %  3.  wtfJttCalL 
V,  Peachy  9  ndfi^r.  pi.  12.  1 3^  14,  ib. 

See  Tit  LB,  No.  1.;  Beverley  ▼.  Ltr^- 
equ^a  heir$t  317 

See  Account,  No.  13,  14.  and  Free- 
landy  &c.  V.  Cock'e  repreemtutiTeM,  pi. 
1,  2.  SSS 

If  the  owner  of  a  tract  of  land,  osi  a  a>ii> 
gable  river,  was  authorized  b^  law  to  es- 
tablish a  town  upon  it,  and  dispoac  of  the 
lots  by  way  of  lottery  ;  and  in  the  aeheae 
ti  such  lotteiy  as  advertised,  advciitnrers 
therein  were  assured  that  the  lots  should 
be  laid  off  in  a  town  *^  eonvenient  U  tkt 
riv^\  toith  public  landing'*  g'^  pord 
testimony  is  admissible,  in  aid  of  the -in- 
ference deduofble  from  such  primed  pr^ 
ponals,  to  establish  an  eq;ui»o,b\t  title  is  ^ 
mhabitants  of  the  town,  as  tendmu  as 
#o«Raian,  to  a  piece  of  grooml  bef  eea 
the  river  and  the  lots  aetually  faikl  off  fat 
the  town.  Mayo  v.  Atnrckae,  pi.  1.  358 
Where  a  pl^ntifT  in  equity  haviog  the 
equitable  title  to  land,  aues  for  the  legoJ 
title,  the  perfon  holding  such  tegul  .title 
is  a  sufficient  defendant,  whhout  makiny 
the  person  of  whom  he  parebaaed  a 
party  to  the  suit    Ibid  pL  S.  & 

Atthongh  consent  of  partSea  casnot  give  a 
court  of  equity  jiirtfdicrtan,  oraopply  the 
total  absence  of  other  neceafory  aarties^ 
yet  such  consent  may  dispense  %^  the 
strictnest  of  /orw,  and  enahle  the  cooit 
td  decide  a  cause  in  relation  to  partic% 
whoarein/aci,  though  pnoably  isrrer*- 
larly,  before  it.    Ibid.  pi.  a  ik. 

Under  what  circumstances,  a  ain^  sur- 
viving trustee  of  a  town  ia  emnpeteot  to 
be  the  plaintiff  in  a  hill  in  eqatftr.  for  the 
purpose  of  asaerthig  the  right  of  the  ia^ 
habitanU  generally   to  hmd  lasd  off  and 

annexed  to  sudi  town  aft  a  aomwwij,  Aid. 
pi.  4.  mnmm^     i.«. 

If  the  shtn  it!  after  tiiKing  a  forth^omi^ 
boml,  hiircpt  ihv-  same  ^^noA^  from  tbe  Ac 
fendnnt,  in  [R^dinrg^  of  bta  body  (nm 
anoihcr  i^xe«nijnn,  tiiid  prevent  tVei 
in  ft'ich  bond  (rom  lUlrv^iifig  ibem  < 
dayoliKlfa  »hi*rci9  ft  ripo'inted ;  a  ul 
equity,  on  f^  lain  fr,r  iliscovety  and  ia 
tJOri  e:  rill  hit  til  by  the  SUret^^  will  rc,,_ 
the  si  J  e  riff  ant?  iJl  parUe«  concerned  „ 
answtjr  n  charg*-  of  frjiod  and  cambrKCtistti 
tmtl  (whether  fraud  be  csiabUihed  or  coij 
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%tfl  perpetiuilly  enjoia  a  jfidgment,  ren- 
^dkrea  agaiutt  the  turety  upon  ihe  fortk- 
■eoming  bond,  as  uncoiudonable  agaiDat 
Mm  i  leaving  the  plaiatiflTio  thaUadgment 
to  bis  remedy  against  the  sheriff;  and  the 
sheriff  to  his  remedy  against  the  person 
.  who  indemnified  him,  or  to  whom,  by 
mistake,  or  in  his  own  wrong,  he  pai<l  the 
money  in  satiafaetion  of  the  teeond  execu- 
tion. lAitk  V.  Jianuojf^  pi.  3.  417 
^8.  The  plaintiff  in  the  second  eieeution,  to 
satis^  which  the  sheriff  improperly  sells 
•the  pioods,  need  not  be  a  party  to  such 
ault  m  chancery ;  because  tlie  surety  in 
the  bond  wanU  no  decree  against  /dm. 
Ibid,  pi.  4.  lb. 
6$.  A  court  of  eqdity  will  not  compel  a  secu- 
rity in  a  hood  to  contribute  to  the  relief 
of  his  co-security  who  has  been  forced  to 
pa^  the  debt  I  unless  it  appear  that  due 
.  .  ^ihgence  was  used,  without  cSeot,  to  ob- 
tain reimbursement  from  the  prinopal 
obligor,  or  that  he  was  insolvent.  JH'CoT' 
mack'9  adm'r,  v.  (TBannon*9  ex'er,  &c. 

484 

40.  The  pendency  of  the  bill  in  equity,  in  a 
county  court,  after  diasolution  of  an  in- 
ioni-tion,  ia  no  bar  to  the  complainant's 
obtaining  another  iiyunction  from  Che  su- 
perior qourt  of  chancery.  Roberts  v^J/tr* 
dant,  pL  1.  488 

41.  Set  Account^  Ko.  IS.;  fhid^pl.  f.  ib. 
43.  See  AssiQNKEyT,  No.  4.;  Ibid,  pi.  3. 
4a.  See  Bf  vitEBS»  No  4. ;  Foster  and  wife 

».  Crenehaw*9  ex' ore.  514 

.44*  Althouj^h  a  person,  whose  property  is 
taken  m  execution  to  satisfy  the  debt  of 
another,  may  proceed  to  recover  tliat 
pro|>erty4  or  damages  for  the  taking  and 
detaining  thereof,  in  a  court  of  law  ;  and 
although  the  sheriff,  having  doubts  as  to 
the  title  to  the  property,  may^  demand 
from  the  creditor  an  indemni^ing  bond ; 
yet  neither  of  these  remedies  is  in  exclu- 
sion of  a  bill  of  injunciiofi  to  prevent  the 
sale  Wihon  (^  Trent  v.  JSutler  ttmd 
others,  pi.  1.  559 

45*  See  Adminiitbatzom  Bund, No. 8.; 
Bairoton  v-  Hughes  afid  others,  56$ 

46*  See  Ckildbbn,  Nos.  1,  2.|  Baird  v. 
Bland  and  others,  pi.  1,  8.  ^0 

47.  A  pervm  entitled  to  a  legal  estate  ii| 
atates  may  909  jn  equity  to  recover  them,  . 
if  thereby  a  multiplicity  of  smts  may  be 
prevented  t  calling  on  the  defendant  to 
^scaver  hpw  long  he  has  had  them  in 
possesalop,  and  tp  discover  and  state  an  ac- 
fMHif  of  .tbeif  prp|it#.   I|>i4^  pi.  jEf.        ib. 

BRBOa 

i.  SeeEviDsycE,No.S.;  Chaneyr.  SauU' 
ders,  51 

2.  An  appenate  court  ought  not  td  reverae  a 
Judgment,  without   proceeding  to   gif* 
such  jiidgn^ent  as  the  inferior  conrt  shooM 
Jiaye  given.    Darby  v  Henderton,      115 
.  3.  See  Appeal^  No.  9.j  R099  v.  J\rorveU, 

I7P 


4.  See  Abatbmbnt,  Na9L;  JVewmon  t. 

Oraham,  187 

5.  See  Pabtnbrship,  No.  1.;  Qnrland 
V.  Davidson,  189 

6.  Theeovrt'Of  chancenr  cannot  correct  on 
lAotioD,  or  bv  IhII  of  .reviewi  any  error, 
apparent  on  the  face  of  the  proceedings, 
in  a  decree  vMck  has  been  affirmed  by 
the  court  of  appeals.  Campbell  v.  Price 
and  others,  827 

7.  If  a  jorv  be  impanelled  <<  to  try  the  issue 
joined!*  when,  m  reality,  ncMtve  is  joined, 
the  judgment  must  be  reversetl,  and  the 
verdjct  set  aside,  notwithsUnding  it  was 
against  ihe  party  who  failed  to  meet,  by  a 
negative  on  his  side*  the  aflBii-mative  matter 
pleaded  on- the  other  side.  Hilkinsons 
adm^rs.  v.  Bennett,  3l4 

8.  Itseemet  that  a  party,  to  whom  a  new  trial 

ia  granted,  may,  at  the  next  term,  with- 
^t  claiming  such  trial»  file  errors  in  ar- 
rest of  judgment  Hall  v<.  Smth^  Tpung, 
&  Hyde,  pL  1.  550 

9.  See  Abrbst  ov  Judgment,  No.  9; 
andlbid^pl  S.  ib. 

19.  See  Recita.1.,  and  Sexton  ▼.  ffoUnes, 

566 

EVICTION. 

1.  A  person  aasessinf:;  a  lease,  far  value  re- 
ceived, but  without  wny  ipcctaJ  agreement 
to  be  responsible  lV>r  tlio  tide  itnoi  bound 
to  reatore  the  pui  clinte  iJioucy,  uimn  (he 
eviction  ^  the  araij^i-e  in  *oii.'»«qtit:nce  of 
a  defect  in  the  httor^t  tiUt: ;  espcciully 
where  the  lessor  U^s  luit  been  rcfioi-tciT  tii, 
'  or  shown  to  bd  i^lulvf^r«C^  and  vher<?  the 
possibility  of  the  eviction  wai  in  fiOfin^nx- 
plation  of  both  Hn^  fiariiet  at  tiic  time  ui 
the  assignment  vU'  Cferwhcm  v.  Gwymu 
pUl.  550 

8.  IVhere  a  lease  is  assigned,  and  the  assignee 
is  evicted  through  a  defect  in  the  letsor^s 
title,  he  may  sue  th^  ^et^or  fcf  compensa* 
tion.   l^A,  pi.  8.      .  ih> 

EVIDENCB, 

1.  If  an  exeeator  or  administrator  wish  to 
prove,  by  a  deed  of  trust,  that  certain 
profM^rty  in  his  possession  is  not  to  be 
eOBsidered  asoets,  he  must  specially  plead 
the  deed,  and  cannot  give  it  in  evidence 
under  a  plea  of  *'fuU^  administered^* 
In  which  it  is  not  mentione«l.  Taytor^s 
wim'x  V.  Richards^  Co,  8 

8.  See  Gift.  Nob  1.;  -ShobeU  ex'srs.  v. 
Carr  and  wife,  10 

8.  Where  the  evidence  spread  on  the  record 
Is  contradictory,  and  tlie  point  in  dispute 
depends  on  the  credibility  odtltnessiin,  the 
nppellate  court  (not  having  the  witnesses 
personally  before  it)  ought  not  to  reverse 
the  judgment  of  that  conit  which  had- 
lights,  f  irom  the  nmmer  of  glvhig  in  the 
testimony,  and  other  extmneoua  ciretim- 
itaneci)  whidi  the  mperlor  Muitf  in  i\% 
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appellate  character,  dope  not  possess.  CAo- 
ney  v.  Sauntlera,  51 

4.  If  ttoo  actions  be  pending  between  the 
same  parlies,  and  in  the  same  court  t 
quare,  whether  a  deposition,  by  virtue  of 
a  notice  in  whieli  the  particular  aetion  is 
not  distioctlv  specified,  can  be  read  as  evi- 
dence in  either  action  ?  ib. 

5.  If  the  time  appointed  for  taking  a  deposi- 
tien  .be  between  the  boors  of  twelve  and 
one ;  qtueret  whether  it  can  be  read  upon 
a  certificate  stating,  merely » that  it  is  taken 
c^er  tioelve  o*clock  ?  ib. 

€»  An  appraisement  of  a  decedent's  estate, 
though  not  signed  liy  the  executor  or  ad- 
ministrator, and  therefore  not  to  be   re- 

~  oeived  as  an  inventor>%  is  admissible  as 
prima  fade  evidence  of  the  value  of  the 
estate.  Rogei'8'9  adfh^x,  v.  Chandler^e 
adm^x.  65 

f.  In  ah  action  on  the  case  against  a  sheriff 
for  failing  to  levy  an  execution,  if  the  re- 

^  titfn  on  the  execution  was  that  there  were 
no  effectB  with  which  tlie  debt  could  be 
satisfied  the  burthen  is  thrown  on  the 
plaintiif  of  proving  the  falsehood  of  such 
return ;  and  the  court,  if  reouested  in  a 
proper  manner,  ouglit  so  to  instruct  the 
jury.  But  if  the  defendant  request  the 
court  to  instruct  the  JU17  that  it  is  incum- 
bent on  the  plaintiff  to  prove  the  falsehood 
of  the  return  mentioned  in  the  detlnra- 
tion,  and  no  return  be  distinctly  stated 
therein,  the  court  ought |o  decline  ^iving 
any  instruction  in  pursuance  of  such  re- 
i^uest.    Davit  v.  Johnson  &  Cd,  81 

p.  A  writing,  beginning,  •*  Know  all  men,  &o^ 
that  I.,  Bl  /?.  of  The  co;iniy,  St*.,  am  held 
and  firmly  bound,  &c./'  and  nuuiing 
throughout  in  the  name  of  H.  R.  alone,  is 
not  to  be  received  as  evidence  in  support 
df  a  declaration  against  U,  H.  Un.  B., 
charging  that  theij  both  acknowledged 
themselves  to  be  iudebted,'  tcc.j  notwith- 
standing the  name  of  U.  B.  was  Ugned 
under  that  of  H,  R.,  and  issue  was  not 
joined  on  the  plea  of  Hon  eat  factum  or 
fii7  debet,  but  oi' payment  by  H,  B.  Bell 
V.  Ailen'a  atTmr.  118 

0.  Q«<rre>  whether  proof  of  any  confession  by 

,  the  assignor  of  a  bond,  after  the  assign  ment, 
that  the  monty  had  been  paid  to  him  be- 
fore the  assignment,  can  be  i^iven  in  evi- 
dence against  the  assignee?  JLevnay. 
LonsTt  136 

10.  In  an' action  of  covenant,  the  declaration 
describing  the  covenatit  as  sealed  by  the  de- 
fendant, without  mentioning  any  other  per- 
son; and  the  plea  being  "  oovcuanta  per- 
formed ;"  though  'without  praying  oyer  .• 
a  joint  and  several  covenant  sealed  by  the 
defendant,  and  others,  but  in  other  re- 
spects answering  to  t)ic  description  in  the 
declaration,  is  admissible  as  evidence  to 
the  jury.    Rolling a-wortha  v.  Dunbar, 

1()8 

11.  The  trustee,  In  a  deed  of  tru-t  conveving 
property  to  bo  8o!d  for  payment  of  a  debt, 
is  equally  the  agent  of  the  debtor  and  cre- 
ditor, and  a  competent  witness,  in  |mi 
action  of  ejectment  against  the  debtor,  in 


behalf  of  a  pnrelMser  froai  bimsdi;  (te 
wtiom  he  has  made  a  deed  .  'amth  taar* 
raaity  againat  himaelfand  bU  heire  aaabf,} 
to  prove  that  the  sale  of  the  property  wan 
advertised  according  to  the  termaaf  the 
deed  of  trust  Roaa  v.  ^arvtUf  -  170 
13.  Altliough  the  acknowledgment  of  a  debt 
by  one  or  more  of  the  partiiersof  a  laer* 
cantile  firm,  after  the  diasolation  tkereo^ 
is  competent  to  do  away  the  bar  of  tbe 
act  of  Umtatiwe  in  an  artion  livo«giil 
against  the  firm,  the  exietence  «f  the 
debt  being  first  proved  by  other  tcsii»oiiyy 
or  admitted  by  the  pleadings,  jft  tnm 
acknowledgment  is  not  proper  evuteBce  of 
the  existence  of  the  debt,  so  at  to  ehatgia 
the  other  partners.  Skelton  v.  Cockt^ 
Crin^ford  ^  Co.  191 

13.  SeeOK^VLizKy  Ko.9.i  Murphy,  Brtwm 
&  Co,y.  Staton,  239 

14.  See  V0VCHBR8,  Nos.  1,  9,'S^i  M^CaUr. 
Peachy"  a  adm'r,  3t8 

15.  An  executor's  refusal  to  ^lify  viaj  hm 
found  on  proof  of  declarationa  in  paa^  or 
preaumed  from  circorostances,  wtilMMt 
any  renunciation  of  record.  Oeddy  & 
Knox  r,  Butler  and  vife,  pi.  8.         SIS 

16.  See  Kq^uiTY,  No.  32»  and  Mtof^  t. 
Murchie,  pi.  I.  S5S 

17.  A  warrant,  though  illegal  and  Tosd  as  a 
juntification,  may  be  given  in  evidenee  in 

mitigation  of  damages.  See  Warrajit, 
No.  I,  and  fVella  v.  Jackaon,  pt.  S.     458 

18.  If  a  single  mo  man,  having  been  delivered 
of  a  bastard  child,  on  her  oath  charge  1^ 
certain  man  with  being  its  father,  and  aver 
that  there  is  no  possibility  of  ber  being 
mistaken  ;  it  is  competent  for  the  penoa 
accused  to  invalidate  ber  testimooy  fa^ 

,  proving  that,  about  nine  months  before  ita 
birth,  she  was  gtiQty  of  ertmiiial  inteiw 
course  with  other  men.  But,  if  the  de- 
fendant admit  that  he,  also,  had  criminal 
intercourse  with  her  about  the  same  tiine^ 
such  prciof  may  he  rejected,  and  be  may  be 
confined  to  proof  of  the  general  chmeter 
of  the  mother*  Fall  ▼•  the  evereeera  ef 
the  peer  ofjnguata  covnttf,    pL  S.     495 

19.  A  copy  of  a  biU  of  evohange  and  ndsriaf 

protest,  with  an  affidavit  orOie^fe»Owt 
the  original  \%  lost  or  mislaid,  is  not  legal 
evidence  to  cliarge  the  drawer.  Wrifkt 
▼.  Hencock  &  Ce.,  pL  3.  ifit 

EXCEPTIONS,  (BILL  OP.) 

03*  ^«BiL&  or  ExoEFTiovi. 

EXECUTION. 

1.  In  an  action  tm  tHe  i^ase  apuust  a  ^ertff'for 
failing  tn  icftt  tm  vKeciitinti,  if  the  reiura 
on  the  c:ii;(!>Liinii  v.ns  ttmt  thvre  was  no 
effecta  wiih  ^LicU  ^hc  debt  could  be  Btis^ 
fied,  the  hurtliuti  in  ttirawn  ou  the  pi&gl^ 
tfff  of  pcflving  UiR  fHlaehf^fKi  of  stteh  re- 
turn; anA  the  court,  if  rcfiuestcd  in  % 
pi-opcr  mnimer,  oiiKht  so  to  ioHmct  the 
jury.  Di.it  if  lite  dd'enflnFit  reuurvt  the 
court  in  ]iiiiti  utt  fhe  jury  Ihut  H  is  kLeujn-' 
bent  on  (hi.^  plaintiff  t^  praTethefalseband 
of  the  muira  mentUnedm  iht  dnh 
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tian^  and  im  refllHi  bo  dUtwnctly  noted 
therein,  the  eoart  oagbt  to  tfeeUoe  giving 
toy  instniotioii  in  punm&Dee  of  BQeli  re- 
QQeit.    Davis  ▼.  Jokruoii  &  Co,  Si 

^  The  sheriff's  fiuUng  to  mention,  in  his  re- 
turn of  an  exeeution,  one  of  the  negroes 
on  whom  it  was  levied,  is  no  gronnd  for 
reversing  a  iadgment  on  a  forfeited  forth- 
eoming  bond,  in  which  that  negro  is  men- 
tioned as  one  of  those  on  whom  such  ex- 
ecotioa  was  levied.    Dis  v  EvttM,    308 

3.  Jt  teema,  that,  where  a  capiat  ad  9uHa» 
fadenihtm  is  exeeuted  at  any  time  before 
the  return-day  thereof,  the  sherHfmay  re* 
ceive  properhr  tendered  by  the  debtor  in 
discharge  of  his  body  out  of  custody,  and 
appoint  a  day  of  sale  poaterior  to  the  re- 
turn-doyf  and  that  a  bond  for  the  forth- 
coming  of  such  property  is  good  in  law, 
tl^ough  dated  after  the  return  day,       ib. 

4.  A  debtor,  being  surrendered  to  the  sheriff 

bvliis  special  bail,  (after  judgment  against 
him  in  a  county  court,)  cannot  legally  be 
detained,  in  jail,  or  within  the  prison 
bounds,  on  a  bond  giten  for  that  purpose, 
more  than  twenty  days  from  the  time  of 
such  surrender,  if  the  creditor,  his  attor- 
'H?*  or  agent,  do  not,  within  that  time, 
charge  him  in  exeention  in  writing'. 
Oreen  v.  Garrett,  839 

5.  The  Hen,  by  tirtue  of  a  writ  qI fieri  faciaa 

upon  the  property  of  the  debtor,  is  not 
released  by  his  giving  a  forthoomiugbond, 
but  continues  until  such  bond  is  forfeited. 
Lu$h  V.  Ramoay,  pi.  1.  417 

6.  The  surety  in  a  forthcoming  bond  has  a 

right  to  deWrer  the  property  on  the  day 
of  sale,  if  he  can,  on  that  day,  peaceably 
obtain  possession  thereof.    Ibid,  pi.  3.    ib. 

7.  See  EQ.riTY>  Nos.  36,  St,  and  ibid,  pi. 

3i  4.  lb. 

«.  See 'Sv  1.1. A,  Bona,  No.  I.;  Meade  and 

othera  v.  Brooking,  548 

§.  See  NtfLLA  BoKA,  Ko.  2.;  EairatonY, 

Hughea  and  othera^  568 


EXBCUTIVE. 

See  Sbbriff,   No»  4iS 
othera  y.  JlHUar, 


Bor»m^ 


and 
492 


^operty  in  his  possession  is  not  io  be  con- 
sidered aaseta,  he  must  specially  ^/>a</ the  . 
deed,  and  cannot  give  it  \\\  evidence  under 
a  plea  of  •' fnlit^  adminiatered,^'  in  which 
it  is  not  mei|tione(i.  Taylor^a  adndnia* 
tratrix  v.  Rieharda  &  Co.  g 

4*  All  the  residuary  legatees  or  distributees, 
together  with  the  execators  or  adminis- 
trators of  such  as  have  died  since  the  tea* 
tAtor  or  intestate,  ought  to  be  parties  to  a 
suit  for  division  of  a  reaidttum,  Shepparda 
executor  t  Starke  and  wife,  pL  3.       29 

5.  A^  decree  against  an  executor  or  admi- 
nistrator, for  a  balance  due  on  his  adminis- 
tration account,  ought  not  to  be,  ''that  hm 
pay  the  same  out  of  the  estate  in  '^  his 
hands  to  be  administered;"  but  Us  hia 
trwn  proper  debt.  Sheppard'a  execu- 
tor V.  Starke  and  wife,  29 

fl.  Inthia  case,  a  commission  of  Jive  per  cent:, 
on  the  moneys  received  bv  the  executor, 
was  allowed  him  in  lieu  ofixlt  expenaea  ] 
such  commission  to  be  deducted  from  the 
balance  due  the  estate  at  the  end  of  each 
ye*"",  lb. 

7.  When  intereat  is  charged,  against  an  cx- 
eiiutor  or  administrator,  (in  settling  his 
administration  account,)  on  balances  due 
at  the  end  of  each  year,  it  oug^t  not  to 
be  carried  to  (^e  account  of  the  succeed- 
ing years,  so  as  to  convert  it  into^prineipal, 
and  make  it  bear  interest ;  nor  to  be  de- 
ducted from  the  payments  made  in  such 
succeeding  years,  Ih. 

8.  An  executor  ought  not  to  be  compelled  to 
make  distribution  of  a  residuum,  until  bond 
ami  security  be  riven,  by  the  distributees, 
9ft  required  by  the  act  of  assembly  b  the 
case  of  an  adminiatratorf  jbi 

9.  In  a  division  of  alavea  among  legatees,  if 
those  allotted  to  some  of  them  be  valued 
at  more,  and  to  others  at  leaa,  than  their 

.  respective  shares:  and  the  commission* 
ers  making  the  division  direct,  that  each 
person  whose  allotment  is  too  large  shall 
pay  a  aurplua,  vdthout  dea{gnatinf^  to 
whom  i  it  seems,  that  such  payments  are 
to  be  made  to  the  executor,  and  by  him 
to  the  other  legatees,  so  as  to  make  the 
difision  equal ;  and  he  is  accoonUble,  if ' 
he  deliver  the  alavea  allotted  to  any  le- 
'  gatee,  without  receivmg  the  surplus  par- 
ajlile  from  him  or  her,  ib. 

See  Wills,    Nos.   24,   S5.;  Branch*a 
adm*x.  V,  Booker*a  adm*r.  is 


BXECCrOEa  AND  ABMINISTRATOUS. 

1.  An  absolute  bill  of  sale  olT  slaves  by  an 

executor,    who   is   nevertheless  permit-  10. 

ted  to  retain  the  ^stemon  thereof,  is  . -^-«„^.  ,^^„. ..  ,^ 

fraudulent  and  9M,  as  to  legatees,  aa  H.  The  executor  or  adminiati'ator,  and  not 

well  as  cre^iT/ors  and /mrcAoMrt.    Bo-  the  Am>  of  the  purchaser,  is  entitled  to  re- 

bertaon  "v.  Eweli,                                    1  Uef,  ip  ease  the  suit  on  the  bond  be  against 

a  Qiimre,  whether  a  sale  by  an  executor  of  the  executor  or  administrator.  BulUu^e 
slaves  belonging  to  the  estate  of  his  tes-  ex^ors.  v.  SongsterU  udm^ra,  54 
tator,  fortheptif^oseo/jtoyin^a^vrt/e  12.  iS'<^  Legacy,  No  3.;  Patton^  admW.of 
debt  of  Us  owh  to  the  purchaser,  be  void  ^^Sf-  v.  Hllliams  androtfe,  .  59 
^s  to  re^iilfliary  legatees  upon  its  appear-  IS.  ^eWiLLSyNa  7.  ib. 
fngthat  the  personal  asseU  were  sufficient  14  Upon  issue  joined  on  the  pl6a  of  "  fally 
(eidosrrb  of  store*)  for  pa/lug  the  debt*  administered,"  a  verdict  finding  in  gene- 
'  and  expenses,  and  that  tpe  purchaser  ml  terms  the  Issue  for  the  plaintifC.AiHl 
knew  in  what  right  the  executor  held  the  that  assets  eciuarto  the  claim  of  the  plain- 
property,  though  he  might  not  hare  tiff  cikme  to  t;he  hands  of  the  defendant,  b 
known  the  state  of  the  assets  ?              ib.  uncertain  and  insufficient     It  should  aet 

S.  If  an  executor  or  administrator  wish  to  forth,  with  sufficient  eertainty,  what  por- 

ptt)lre,by  a  deed  of  trust,  that  certain  tioa  of  the  assets,  w||iob  eame   to  the 


63D 


XKDBX  to  the  paiNCIPAL  MAT1£R3. 


idefeodant's  hands,  was  aoadministered  at 
the  time  of  suing  out  the  plaintiff*  9  writ. 
Jiogers't  adm'x.  v.  Chaniiler^t  adm*»-  €5  ^." 

'  See  AppftAX8<::>tEKTT  Na  t.        ib. 

'  See  CtfANCKRYj  Ko.  *i. ;  Furcell  v. 
'4addox,  79 

(Tlr  &e  Decree,  Ka  7.t   Legrand  ▼.  S9- 

IS.  An  executor  is  not  to  be  eliarged  with  the 
4lebts  dae  to  the  estate  of  his  testator,  at 
ihc  time  when  they  beeame  due,  but  only 
at  the  time  when  he  a^eioaUy  received 
them ;  except  such  debts  as  are  lo&t  by 
his  negligence  or  improper  coadact.  Ca- 
vendi  h  v.  Fleming,  198  30. 

I9w  An  executor's  account,  rendered  00  oath, 
is  prima  facie  evidence  of  the  sums  re- 
ceived by*  him  tor  the  estate  of  his  tea- 
-  tator,  and  of  the  times  when  received,  ib. 

^  An  exeeotm-,  except  as  to  debts  lost  by  his 
ae^ligcnce  or  improper  conduct,  is  charge- 
able with  Interest)  only  on  his  actna)  re-  3^. 
cei^tts ;  and,  generally,  wliere  interest  is 
ichamd,  the  rule  established  in  tbe  case 
of  Oranbe^'y  v.  Granbety  (1  fTatth.  249,) 
oU|,'ht  to  be  observed,  Ih. 

St.  An  executor  is  not  chargeable  with  inte- 
rest on  a  legncr  payaUe  to  an  infant  be- 
fore a  guardian  has  been  appointed,  and 
he  b*as  received  notice   of  such  appoint-  32. 
ment,  ib.  ■ 

62.^  Under  what  clrcnmstances^  an  executor 
is  not  to  be  charged  with  tlie  loss  of  a 
debt,  contracted  with  him  on  behalf  of 
the  estate  of  his  testator  or  for  a  loss  in- 
curred bf  his  entrusting  an  ag«:nt  with 
hoods  for  collection,  ib. 

£S.  An  executor  may  reaonably  be  allowed  a 
commission  of  ten  per  centum  on  n^oneys 
received  by  fiim^  whej-e  the  debts  wei-e  . 
very  smalland  numerons,  and  the  debtors 
presumed  to  have  been  much  dispersed^  ib. 

ti,  VVhcr/e  an  executor  has  a  claim  against 
the  estate  of  his  testator,  depending  on  a 
quantum  meruit  only,  he  may  exhibit  a 
hill  in  c(|uity  agAln!»t  his  co-executors  and 
legatees,  to  have  such  claim  establislietl, 
and  fixed  at  a  certain  sum.  Baker  v. 
JSaker  and  others,  2'29 

""SS  In  such  case,  he  ought  to  state  the  claim 
with  I'casonable  certainty,  hf  setting  forth 
his  own  estimate  of  his  Bervi<u;s;  but, 
sliould  he  fail  to  do  so,  his  bill  ought  not 
to  be  dismissed,  but  le^ivc  to  amend  it 
should  be  granted  on  motion,  ib. 

26.  If  tlie  defendant  in  nn  action  of  covenant 
die,  after  judgment  by  default  against  him 
and  the  bail  for  his  appearance,  and  be-  S8. 
lore  a  writ  of  ih<}uiry  cxocntcd,  tliepi;dn- 
tifF  cannot  have  a  scire  facian  agnfitst  the  . 
doiV,  bt it  only  ag»iint  tlif  executors  and 
adinimitratorji  of  the  defendant  '5'afii- 
dcrs  V.  Gains,  225 

57.  In  determining  which  of  the  goo<]s  and 
chattels  of  a  testator  or  intesutc' shall  be 
anid,  **  as  UaMe  to  perish,  consume,  oi'  be  , 
the  worse  for  using  or  keeping"  acme  lati- 
tude of  discretion  most  be  allowed  to  tlie 
exeeutm*  or  administrator;  and  his  eon« 
duct,  appearing  to  be  fjiir,  and,  probably, 
l».rpccedln£;  frofa  a  ^<^  intentipo,  qu^ht  54. 


to  he  8anotioD-»*»  *r  *  ^^^  ^  e^«te 
J^PCaU"^  reachf^Modn^r,  m 

Au  adhiinistrator  with  the  will  Mmexed 
has,  in  general,  the  tame  |»owe««  vfaieh, 
under  the  will  the  exeeutort  wookl  have 
had,  if  they  had  qualified,  ilk 

"Where  a  testator  direota  the  moswyt 
arising  from  certain  sources  (anaeng  whieh 
are  the  rents  ^f  his  laude,  to  be  placed 
out  At  interest,  his  exeeutor  is  impliedly 
aoth«*i£ed  to  make  leases  of  ancli  laoda, 
not  already  occupied  by  ttrramts,  as  arc 
tiot  necesaary  to  be  reserved  for  ealtivaiioa 
by  the  testator>  own  slaves,  ih. 

A  testator,  by  directing  certain  iiMweys  i» 
be  placed  out  at  interei^  .'*  sipois  jo^ 
and  sttficient  securities,  in  Vireiina  or 
lilarylaod,  as  his  executor*  9h9mU  tkhtk 
proper,^  authorized  them  toinveat  the 
same  in  loan  offiac  aertifietOeft,  or  other 
public  securities,  ih. 

If  an  executor  be  aathorized  b^  tbe  will  to 
put  certain  moneys  out  at  interest,  bis 
^changing  the  bonds,  shifting  the  debts,  ar 
appWing  moneys  to  hia  own  uae,  ur thai  of 
his  nienda,  -without  any  frmundtnt  de* 
sign,  is  no  reason  for  oharging  btoi,  10  tbe 
amount  in  specie,  for  so  niiioh  paper  wf- 
ney  received,  Hh 

In  such  case,  it'  being  im{>ortaDt  that  the 
moneys  should  be  JbejU  at  tatereai,  which 
could,  perhaps,  he  better  effsated  by 
clianging  the  bonds  than  by  receiviog 
the  money  from  one  man,  and  seeking  Inr 
anotlier  to  whom  to  lend  it ;  the  exceslor 
ahould  not  be  liable  in  case  of  insolvencies 
unless  the  change  was  madoiuJHdieibasiy, 
or  from  fraudulent  motives;  and,  as  to 
any  moueys  aclnally  cotiverted  by  him  to 
his  own  US- ,  or  lent  to  his  friends  withooc 
Security,  he  should  be  chargeable  vHh  tbe 
Taluc  thereof,  at  the  times,  icapedively, 
when  it  was  so  convened  or  feat;  pro- 
VMfed,  thai,  in  all  such  eases  of  kiaa^ 
without  security,  if  tbe  borrower,  aod 
also  the  executir  himself,  (who,  in  that 
case,  stands  In  the  place  of  a  seeanty.) 
w  ere  suQciently  ndequate  and  responsibly 
at  the  time,  for  the  sums  sO  lent  as  afore- 
said, (of  Mliich  competeney  the  sohsc- 
3uent  i*epa}mentof  the  money  simoUba 
eemed  conclusive  evident)  the  fore- 
going rule  ought  not  to  ap)»lr;  bo^ia 
such  cases  they  should  be  oonsidered-as 
on  a  common  footing  with  other  bor> 
rowers,  and  jllie  aceduot  be  taken  aeaord- 
'•^glVt  ih. 

In  ntt  etiwt,  m  which  an  exccirtor  or  ad* 
tnTnliitrntirir  h^t  i:tc!Ui|i.^il  himt^if  vkht  Qt 
ussiiitic^l  tlt£  ilebti  fif.  others  to  theeitale 
fpf  \i\^  teiiltitor  orinieslMeT  tbe  stme  tM^C 
Ui  \it  *:f)f+^Tdcred  its  n  paymrnt  hj  tlieaj  to 
Jiirn.  iinil  can'ie<!  to  the  uccounl  of  pop*^ 
tiifijiyji  nr  tpad^  a^  the  eftse  inaj  be  ^  ari'l 
iff  ill  M\y  c^Lser  s'^ch  <Ji.'b'.i  werv  nut  dat 
itt  the  tifn^  the  MniC  ^^^r^  debltiCNii  iir  sk^ 
61  lined  Jii  4iJurrn!Mdt  the  said  e*iMUtt»r  *r 
fic1[iiini!tU-»ior  BhouM  be  cihargfd  Mj  it 
al  tbe  time  the  tamie  becaitia   pay^M'^ 
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iniert  m  thcin'rentciiy  cerUin  erediu  bc- 
looging  (o  the  etUte  of  the  testator  or  in- 
tetute,  ii  not  to  be  charRecl,  on  that  ac- 
count with  more  Uian  ihali  be  proven 
to  have  beenreceired  by  him,  or  lost  by 
his  negligenee,  /b* 

35.  An  executor  or  aclminigtrator  may  with 
propriety  be  ercdited  for  dedootions  made 
by  him  trom  accounts  left  by  hU  tettator 
or  intestate  Ibr  collection;  if  it  appear 
that  the  ehai^i  in  thoie  accounts  were 
«nuaually  extravagant,  and  it  be  not  proved 
that,  in  making  kuch  de«luctioni,  he  acted 
fraudulently  or  dindvantageously  for  the 


estate. 


ib. 


«ft.  In  general,  an  executor  or  adminiatrator 
should  not  be  debited,  or  credited,  ymi 
the  value  of  paper  money,  at  the  times 
when  received,  or  paid  away  by  him,  un« 
less  it  be  proved  that  Ke  received  it  un- 
oeoeisarily^or  Improperly  delayed  paying 
It  away  to  those  entitled  to  it.  But  the 
account  of  (kbits  and  crcdiu  should  be 
stated  in  paper  money*  and  the  balance 
scaled  at  the  time  of  the  last  paytaent, 
-which  balance^  turned  into  specie,  should 
be  carried  to  the  subsequent  account  in 
ipedep  >^ 

^7.  An  executor  or  administrator  is  not  charge- 
able tpecificaUv  with  tobacco  received  by 
him,  and  not  disbursed  on  account  of  his 
tesUtor's  estate;  b\it  only  with  the  price 
actually  received  for  such  tobacco,  where 
that  can  be  ascertained  9  and,  where  not, 
with  the  then  current  value  thereoi;      ib. 

•as.  Where  an  exparte  settlement  of  an  ad- 
ministration account  has  uken  place  be- 
fore commissioners  appointed  by  the  court, 
in  which  the  executor  or  administrator 
qualified  j  if  the  legatees  afterwards  bring 
a  suit  in  chancery  for  a  new  examination 
'  and  settlement  of  such  account,  the 
woficAtfTt  in  support  thereof;  if  they  be 
not  ostensible*  should  be  presumed  to  have 
existed,  and  the  onus  pro6an</i  thrown  on 
the  adverse  party,  lb. 

39»  But,  ii  scwas,  the  executor  or  administrator 
nay  be  reuuired  to  produce  the  vouchei*^ 
unless  h6  soall  declare  on  oath,  or  other* 
wise  prove,  thmt  they  -mere  deposited  with 
the  clerk  of  auch  court,  at  or  after  ex- 
APii  nation  of  the  .account  by  the  com  mis- 
sioQcra,  and  have  not  come  to  his  posses- 
iioo  since,  ib. 

40W  In  such  case,  if  tbe  vouchers,  or  official 
copies  of  theak  be  pi'oduced,  the  plaintiff's 
may,  nevertheless,  controvert  tiie  articles 
Intended  to  be  iustiRed  by  them.  A  ny  ai«- 
ticle  ought  to  be  allowed  00  the  oath  of 
the  defendant,  if  it  be  of  such  •  nature* 
that  the  expense  probably  must  have  been 
incurre^l,  or  that,  perhaps,  a  voucher  for 
it  could  not  have  beeen  procured :  for  ex- 
ample,, mouming  (or  the  widow,  mid- 
wife's tees,  services  Derformed  by  a  nei^ 
cai*pentcc,  and  tlie  like,  ib. 

'M.  The  executor  ought  not  to  be  charged,  at 
the  suit  of  a  general  residual^  ^egatee, 
with  the  wearing  apparel  of  the  testator, 
if  the  same  be  not  proved  to  have  been 
•earerted  to  his  usct  and  a  siite  ef  it  was 


not  necessary  for  payment  of  debts  or 
legacies,  ib. 

42.  An  executor  or  administrator  is  chargeable 

with  intertit,  in  all  cases  where  he  has 
received  it ;  and,  also,  where  paper  money, 
or  tpecie,  remained  In  his  hands  more 
than  a  reatonabte  time,  (which,  in  this 
esse,  was  said  to  be  %ix  montht',)  without 
being  applied  to  the  piirpo|u  of  the  es- 
tate,  W  ib. 

43.  In  this  case,  under  circumstances  of  extra- 

ordinary tix)ub!e  attendant  on  the  ad- 
ministi'ation,  the  administi-ator  was  al* 
lowed  a  commotion  of  ten  per  cetitum  on 
9\l  ipecie  received  hj  him,  in  full  satisfao. 
tion  for  receiving,  putting  oat,  and  payior 
awav  the  same,  as  also  for  his  trouble  ana 
services  in  the  administration  and  manage- 
ment of  the  estate;  such  commission  to 
be  allowed  only  once,  on  receiving  the* 
same  sum  of  money  :  and  as  to  tUepaper 
money,  «  commission  was  allowed  of  fve 
per  centum  on  the  value  thereof  when 
received,  and  the  sume  on  the  value 
thereof  when  paid  away,  acjcordlagto  the 
legal  scale  of  depreciation,  ib. 

44.  See  Wills, No.  16,  and  Geddy  U Knox 
▼.  BtUler  and  tafe,   pi.  1. ,  345 

45.  Under  the  sUt.  31  Men.  WR.  ch.  4.,  a 
conveyance  by  part  of  the  execntora 
named  in  a  wnl,  ^by  which  **  the  execu* 
tors  therein  mentioned*^  are  empowered 
to  convey,)  is  justified  where  the  other* 
refute  to  qualify.  And  such  refusal  may 
be  found  on  proof  of  declarations  in  piiys^ 
or  presumed  from  circumstances,  with- 
out any  renunciation  of  record  See 
Verdict,  and  Geddy  ^  Knox  v.  i^fi^ 
ler  and  wife,  pi.  2.  345 

46.  An  administi-ator  may  declare  in  the  debet 
and  detinet  on  a  bond  executed  ta  himself 
as  auch ;  and  his  executor  or  adroinistnr- 
tor  has  a  right  to  bring  an  action  upon  it, 
JBowden^ex'or.  ofMoore,v  Taggart,  513 

47.  After  a  judgment  against  an  executor  or 
administrator,  ao  oucht  a  fifrifaciae  and 
return  of  nulla  bona,  an  action,  anunsi 
Hm  ahme,  on  his  administratioa  bond, 
eoukl  always  be  maintained,  without  ar^ 
previous  suit  suggesting  a  devaeiavitf. 
Meade  and  others  v,  Brookitig,         54S 

4S.  Before  the  act  of  Feb,  7th,  llf4»  **  con- 
cerning executors  and  administrators," 
(Sesa.  acU,  1&13,  cK  13.  p«  40,)  a  decree 
in  chancery  against  an  executor  or  ad- 
ministrator, directing  lum  to  pay  a  debt 
of  hie  testator,  or  intestate,  out  of  t)tt 
assets  in  his  fiands  to  be  administeredp 
(with  a  feri facias  and  return  of  nulla 
bona,^  was  not  sufficient  evidence  of  a  de^ 
vastavit  to  anthorize  aa  action  against  the 
securities  in  the  administration  bond ;  but 
it  was  necessary  to  brtn!;  a  previous  suit 
against  the  executor  or  administrator, 
suggesting  the  devastavit.  Hairston  ▼. 
Hughet  and  others^  568 

EXPATRIATION. 

See  Columbia,  (DtiTntcx  or,)  and 
€ustis  t.  Lane^  ^1.  t.  57^ 
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not  sufficient  to  estabUab  an  account  agaiatt 
her  husband  f  though  it  be  top  aniclea 
fumishefl  her  before  themarriage^  Shep- 
pard'9  ex" or.  v.  Starke  and  -ioife,  pi  lO. 
^  29 

i.  In  vhat  caie  the  marriage  is  Itself  such  a 
90parathn  of  the  wife  from  tKe  fatwiy  of 
her  deceased  father,  as  entitles  the  hus- 
band to  demand  her  share  of  the  estate. 
See  Wii,L«,  Nos.  24,  25.';  BrantKi 
.    adm'x.  V.  Booker" a  udm'r,,  >   43 

9,  See  MAdRlAOB  Settlemknt,  Noa. 
3, 4.  i  and  Baird'y.  Blatid  and  others,  pl. 
1,$.  570 


I. 


INCUMBHANCE. 

1.  A  purt^aser  of  land,  warranted  by  the 
vendor  to  be  free  of  all  incumbrance,  is 
not  (.reoluded  from  relief  in  equity,  agamst 
his  bond  for  the  purchase  ruoiicy,  by  the 
dt*curostance  that,  before. ho  made  the 
purchase,  ho  was  fully  apprised  Of  the  in 

-     cumbrance.    Stocktons,  Cook,  W 

f.  See  DeCI«abation,  No.  6.;  Mq99  v. 
Stipp^  ^9 

^.  If  the  purchaser  R?ree  to  t^ay  a  ceitam 
sum.  in  disohargo  of  an  incUnUirHnoe,  lor 
wWch  sum  he  is  to  have  a  credit  iu  pa.  t 
of  the  purchase  money,  und  it  does  rot 
appear  lhat.theTendor deceived  him  widi 
itespeot  to  tiie  sum  for  which  the  rouoval 
of  such  incumbiance  could  be  obtained, 
he  n  not  lo  be  credited  for  any  larger 
■um,  which  ihe  incumbrancer  ihay  com* 
pel  him  to  pay.    Mayo  v»  I^rceli,     243 

INDEMNIFICATION. 

.iS^  PvRCHAsSR,  No.  13.;  Foreman  w. 
J^ewkirk  and  othera,  275 

INFANT. 

I.  Where  a  slave  «  given  to  an  infant,  and 
left  by  the  donor  with  the  mother  of  huoh 
infant  for  iu  benefit,  (the  fiithei-  being, 
dead,)  the  possession  by  the  mother  is  to 
be  considered  possession  by  the  infant. 
Mortimer  v.  Brumfieidy  1«2 

%  An  executor  is  h  t  chargeable  with  inter* 
«6ton  a  l*^acy  payable  to  an  infant  before 
a  guardian  has  been  nx>pointed,  and  lie  has 
received  notioeofsuch  appointment.  Ca- 
vendish V.  Fleminp^  19S 

3.  See  CHii.DwtK,  Nq.  e.|  and  Baird  v. 
Btahd  and  othera,  pi.  C  570 

INJUNCTION. 

'    '      '         \ 

1.  If,  by  an  agreement  under  seal,  between 

the  vendor  and  purchaser  of  a  ti-aet  of 

"  land,  it  be  covenanted,  that;  if  any  part 

thereof  should  be  recovered  hj  law  from 

the  ptDrdMiser>  the  vendor  wtl4  O^a^^  or 


reftmd'm.  proportion,  aiid  that  he  vOlao 
brin)^  suit  upon  the  bond  for  the  parc3u«c 
money  until  the  quaatity  of  land  vhicl»  the 
purchaser  is  to  get  be  aaceruuned,  profvi- 
ded  the  purchaser  prosecutes  a  sait  fix- 
that  purpose  in  reasonable  time,  a  c««r€ 

.  of  equity  will  give  relief  bj  iiijaaetiQa 
against  a  premature  suit  on  the  bond: 
und,  if  it  api>ear  that  the  porchaaer  proae* 
outed  his  suit  in  reasonable  time,  and  coald 

■  not  I'ccover  the  land,  the  court  wifl  de* 
cree  that  the  injunction  be  perpetual « that 
whatever  money  has  been  paid  be  rdfbnd- 
ed;  tliat  the  bond  be  aurrendered  aad 
cancelled,  and  the  contract  rescinded.  Bid* 
litVs.  ey^ors.  ▼.  Songstti^s.  udmr^s.^      54 

2  In  such  case,  if  the  purchaser  aasagned  la 

the  vendor  a  bond  of  a  tliird  peraosi  ia 
part  payment,  the  court  vill  decree  tfaiC 
such  bond  be  retumc^^  or,  (if  be  fail  to  re* 
turn  it,)  that  the  vendor  pay  the  a  moot 
thereof  with  interest;  iM»e(|uitT  InftivtMr 
of  the  vendor  appearing  to  exempt  bias 
from  such  respoosibiUty,  ik 

3  Upon  a  county  court's  overraKng  a  hkmjqb 
for  dissolution  of  an  injanetion,  the  psrties 
omhoc  make  the  tnjunctioA  perpetual,  ig 
consent,  in  order  that  €ut  appeal  masf  i 
taken:  but,  to  authorize  an  appeal,  the 
cause  must  be  reeulariy  proceeded  Id,  ta 
a  final  decree.    Bhikey  ▼.  West,  7$ 

4.  Under  the  9d  seciion  of  the  act  of  Jasoary 
20,  1904,  oonoeminK  the  proceedinp  ia 
courts  of  chancery,  {^Rev.  Code^  rmi.  %p, 
29  )  an  appeal  from  an  order  ditsoin^gsa 
injunction  could  not  be  taken  hut  ooly 
from  the  dismission  of  the  bill  I^is,  ex^ 
ecutor  of  Roviee,  t.  Tidw^  8t 

5.  W  here  an  injunction  is  vhol^r  disBohvd  ia 

a  county  or  corporation  coorC,  the  bill  is 
not  to  stand  dismissed,  |iotil  tvo  loceee^ 
ing  ccmrts  have  been  held  thereafter  ia 
such  county  er  corporation;  wsA  the  a^ 
pejiate  court  wi'I  not  presnme,  froas  leiic;tt 
of  time,  that  two  such  courts  were  hrfd; 
but  this  circumstaoee  must  explicitly  sp> 
pear  in  the  transcript  of  the  record,'    vk 

6.  Qii((re.  If  it  do  eipticitly  appear  that  taa 
such  courts  were  held,  and  it  do  act  ap* 
pear  that,  at  or  before  the  seeond  court, 
any  cause  was  sltnwn  against  the  disai^ 
sion  of  the  biU,  can  theeleik's  neglectinc 
to  enter  the  dismission  have  the  cSect  ct 
keeping  the  cause  tm.the  docket  ?         ik 

7*  It  seems,  that  a  person  'wbo  claims  title  to 
a  slave  taken  in  exeootion  may  get  rcBcf  ia 
equity  by  ai  iiyuncUon  to  prevent  the  ssle^ 
notwiibstamlitig  his  n-raedt  at  lav.  Bait* 
dotph  v.  Bandolph  and  others,  09 

8.  After  an  injunction  has  been  vfaoHy  dir 
solved,  if  the  etuse  be  set  fbr  heariag  ca 

\  inotion  of  the  defendant  Sn  equity,  he  eaa^ 
not  take  advantage  of  the  circa mstanct 
that  the  hi|l  should  have  been  dismissed 
under  tbfc  act  of  ksscmbly.  Frankfit^  % 
Wilhinson^  n« 

9.  The  security,  |n  a  bond  tor  the  procffudoQ 
.    of  an  injnnctioti,  is  not  liable  for  the  coflCi 

and  damages  which  may  accme  oo  an  a^ 

,  peal  to  a  sunevior  court,      ^aac^js  ▼• 

'     Johns,  «S0 
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to.  It  it  no  plea  td  an  aotkw  upon  aa  iii[jiuie« 
tioD  bond,  ^'that  the  injuooihtti  was  QOt 
diMolved  uiwonditioiiaUy,  but  upoo  terms» 
that  the  plaiotiff  at  law  «hould  exeoute  a 
bond  for  securing  the  title  to  a  tract  of 
land,''  without  averring  in  the  pleu  that 
Mich  bond  was  not  thereupon  given.  Otuy , 
U  Scott  i.CampbeU^  xSI 

II.  Where  an  injonciion  is  dissolved  upon  a 
eonditiouy  and  that  eonditiou  has  been 
oompiied  with  by  the  defendant  in  equity^ 
the  surety  in  the  injuuoUou  bomi  is  not 
exonerated,  ib. 

1^6ImFoblbcomxncBono,No  ^.\ Lutk 
T.  Hamsayt  pU  3,  4  417 

~  13.  The  pendency  ot*  the  bill  in  equity ,  in  a 
county  eourt»  afUr  dissotutioo  o^  an  in- 
junction, is  no  bar  to  the  complaiaaat^s  ob- 
taining another  injunction  from  the  supe- 
rior court  of  chancery.  Jioberta  y.  Jor- 
dona,  pi  I,  488 

14.   See  \CQOUMT,  No.  15  ;  and  ibid,  pi.  ^ 

Iff.  See  AmONMBNTyNo*  4.;  and  ibkl,  pi. 
3. 

16.  If  a  creditor,  holding  a  deed  of  trust  to  se- 
cure his  debt,  apply  for  an  injunction  to 
prevent  a  sale  of  the  property  at  the  in* 
stance  of  another  orediior,  and  refuse  to 
accede  to  just  and  reasonable  terras  offer- 
ed him  by  the  eonrt,  it  is  a  badg-e  o/fraud, 
which  may  operate  to  deprive  him  of  the 
advantage  of  the  deed.  Wright  v.  Beth' 
cock  &  Co.,  pi  2.   ,  3v:l 

t7.  AltUoogh  a  person,  whose  property  is  ta- 
ken ita  execution  to  satisfy  tb6  debt  of 
another,  may  proceed  tb  recover  that 
property^  or  i&mages  for  the  taking  and 
detaining  thereof,  in  a  court  of  law ;  and 
-  altliough  the  sheriff,  having  doubu  aa  to 
the  title  to  the  propertT,  may  demand 
from  the  creditor  an  indemnifying  bond, 
yet  neither  of  these  remedies  is  in  exclu- 
sion of  a  bill  of  injunction  to  prevent  the 
sale.  fViUon  &  Trent  v.  JSutler  and 
^therMp  569 

INSOLVENT  DEBTOR. 

,  i.  A  sergeant  of  a  corporation  has  not  the 
right  to  sue  for  money  due  to  nii  insolvent 
debtor.    JDofby  t.  Henderson^  H^ 

INSTRUCTIONS  TO  JURIES. 

1«  In  an  action  upon  a  store  account,  if  the 
act  of  limitations  be  nut  pletided^  the  court 
is  not  autliorized  to  I'lHtruet  the  jury  to 
disregard  such  items  as  ha^  e  been  of  more 
than  «  year's  etandrng.  Taylor't  adm'x. 
V,  Richards  U  Co.^  8 

^  In  an  action  on  the  case  against  a  sheriff  (or 
(ailing  <o  levy  an  execution,  if  the  return 
on  the  execution  was.  that  there  were  no 
efect%  with  which  the  Uebt  could  be  sa« 
tisfied,  the  burthen  is  thrown  on  the  plainr 
tiffoi  pr  .ving  the  falsehood  of  such  re- 
turn ;  and  the  court,  \f  requested  in  a  pro- 
per manne^  ought  so  to  instruct  the  jury. 
But  if  the  defendant  request  the  court  to 
instruet  the  jury,  that  it  it  ioeumb^nt  on 


the  plabtiff  to  proTe  the  falsehood  of  the 
return  mentioned  in  the  declaroiion^  and 
no  return  be  diuinctly  stated  therein^ 
the  court  ougM  to  decline  giving  any  in- 
atmction  in  pursuance  of  such  request 
J)avi*  V.  Johmou  ^  Co.  81 

8.  A  point,  on  which  a  party  requested  the 
court  to  instruct  the  jury,  is  not  to  be  re- 
garded as  a  mere  abstract  question,  (con* 
eemiug  whioti  the  court  was  uot  bound  to 
give  an  opinion,)  if  it  appear,  from  tlio 
pleadings,  that  such  i>obit  might  have  ap- 
plied to  the  case  before  the  jury,  and  tM 
contrary  be  hot  ttated.  Shelwi  w.  Cocke, 
Crauford^  Co.  191 

INTEREST. 

1.  Interest  allowed  on  a  lega^,  (no  aertain 
time  for  payment  beins  appointed^)  ftroA 
the  end  of  one  year  front  the  testator^a 
death ;  and  to  a  legatee  in  remainder  from 
the  end  of  the  year  in  which  the  tenant 
for  life  died.  Shobe's  e«'er«.  ▼.  Carr  and 
vife,  10 

8.  See  LbgaOY,  No  5.  ib. 

8.  If  a  tender  be  made  of  a  less  sam  than  is 
jnstly  due,  a  refusal  to  receive  it  ia  no  bav 
to  the  subsequent  recovery  aS  interest,  oa 
the  sum  so  tendered,  from  the  time  of  the 
tender.   iihobe*s  ex'ofs.  v.  Carr  and  in^t 

ib. 

4.  K  a  te»tftior  direct  that  no  interest  shall 
be  demanded  on  a  legacy,  but  that  the 
executor  will  pay  it  off  as  soon  aamooej 
can  be  raised  by  selling  certain  pil>perty, 
no  interest  is  to  be  demanded  until  a  rea- 
sonable time  for  raising  tiie  money  ■hall 
have  elapsed;  after  which,  if  the  execuK 
tor  improperly  withhold  payment,  he  ia 
chargeable  vith  inter  est.  Patten,  adm^r.  / 
of  Page,  y  fVilUams  and -wtfe,  59 

8.  An  executor,  except  as  to  debU  lost  Vf 
hn  negligence  or  improper  conduct,  ia 
chargeable  with  interest  only  on  his  aatuftl 
^  recdpts :  and,  generally,  where  interest 
'  is  charged,  the  rule  established  in  the 
case  of  Granberry  v.  Cranberry,  1  Wash. 
249,  ought  to  be  observed.  Cavendith  ▼. 
Fleming,  198 

0.  An.  executor  is  not  chargeable  with  inte- 
rest on  a  legacy  payable  to  an  infant,  be* 
fore  a  goardlfto  has  been  appointed,  and 
he  has  receiTed  notice  of  such  appoint^ 
ment,  ih. 

7.  See  K^uiTY,  Not.  24,  25,  i  Moseletfs 
adm'n.,  Uc,  v.  Btuk  ^  grander,      «32 

8.  A  purchaser  of  land,  being  thoroughly  in- 
formed  of  defects  in  the  vendor*8  title,  and 
agreeing,  nevertheless,  to  pay  intereit  oa 
the  purchase  money  from  a  certain  day, 
shall  not  be  relieved  from  paying  such  in- 
terest, on. the  ground  that  he  could  not  get 
postcssinn  of  part  of  .the  land,  wliich  ne 
knew  at  the  time  of  entering  into  the 
aereement  was  held  by  another'  person. 
Mayo  V.  Purcell,  24S 

9.  Judgment  ought  not  to  be  rendered  on  e 

three  months'  replevy-bond,  for  interest 
iVom  a  day  anterior  to  the  d^  of  tk« 
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bond  I  but  it  m§f  for  lAterest  Jr^m  that 
date,  on  the  rent  am)  eoiU  of  the  distreat 
ftdded  together.  «\fKl  if  the  bomi  be  uken 
inelading  ioterett  from  •  6uj  unterior  to 
its  date,  sueh  erroneous  interest  may  be 
deducted,  and  judgment  entered  for  the 
right  •om.     WUUama  v.  ttvw  ird^       ^7 

1(K  See  BxBCvTORt  and  Admin i^rnA^ 
1  out,  Not.  25,  36,  27,  £8.;  and  MCall 
▼.  Peachy' »  cdm> ,  2M 

11.  An  executor  or  Bdminittrator  'n  ehargea* 
Ue  with  intereu,  in  all  oaaes  where  he  hat 
received  it ,  and*  also,  where  pap^r  mouey, 
or  epede,  remoiited  in  his  \Mnd%  more 
than  a  reason. *ble  timet  (which,  in  thii 
ease,  was  said  to  be  mx  moTUAf ,)  without 
being  applied  to  the  purposes  of  the 
estate,  ibid,  pK  16.  ib* 

mVEKTORY. 

I.  An  appraisement  of  a  deeedent^s  estate, 
though  not  signed  by  the  executor  or  ad- 
ministratort  and,  therefore,  not  to  be  re* 
eeived  as  an  inventory,  is  admissible  as 
j^/inayocte  evidence  of  the  value  of  the 
estate.  Mogers's  oitm'x.  ▼.  Chandler^a 
adm'x,,  65 

9;  An  executor  or  administrator,  omitting  to 
insert  in  the  inventory  certain  credits  be* 
longing  to  the  estate  of  the  testator  or  in- 
testate^  is  not  to  be  ehai^d,  on  that  ac> 
eonnt,  with  more  than  shall  be  proven  to 
have  been  received  l>y  him.  or  lost  by  his 
n^igenoe.     Jit  Call  v.  Peachy' $  adm^r. 

288 

ISSirE. 

1.  t$!»eKRftOR,Ko.7.;  WilkmsmCi  adnfrs. 
▼.  Sennett,  SiA 

JEOFFAILS. 

1.  After  fssee  joined,  in  ejectment,  on  the 
title  onlv,  and  a  verdict  for  the  plaintiff  for 
the  land  in  one  of  the  counts  in  the  decla- 
ration  mentioned,  it  is  no  ground  for  ar- 
rest of  jod;;ment»  that  the  tvo  counts  laid 
demises  ef  the  same  land  from  different 
persons.  Tftrochmorton  v.  Cooper' t  leo- 
»ce,  93 

S*  Quare.  Would  a  demurrer  to  the  deela* 
ration  in  this  case  have  been  sustained  ? 

ib. 

3.  Af^er  verdiet  in  an  action  for  brench  oi'  a 

promise  to  rosrrj,  judgment  ought  not  to 
be  reversed  on  the  ground  that  the  time 
.  "when  the  marriage  was  to  be  solemnized  Is 
left  blank  in  the  declaration.  MiUtead 
V.  Redman,  219 

4.  On  a  covenant,  in  wTiicli  the  plsintifTen* 
gaged  to  serve  the  defend nnt,  as  his  over- 
seer, ft»r  one  year,  and  the  defendant  to 
jiay  to  the  plaintiff  a  certain  part  of  all 
grain  ••  made  on  the  plantation '»  (a(l*r 
deducting  the  seed,)  oats  excepted  i  a  de- 
olaratjoD  charging  that  the  defendant  did 
not,  at  the  dose  of  the  year,  pay  to  the 


pkiatiffsocb  part cf  the  grasA  <*Madbo« 
the  plantatiou»'*  (withoot  aettfee  folk 
-what  wop  *aB  made,)  is  good  after  vcT' 
diet  Laugnliu  v.  Fieod,  exeemter  ef 
fVaahington,  251 

5.  A  count  for  money  keut  ami  received,  ad- 
judged good  at\er  verdiet ;  aMMxarii  tfe 
sum  received  waa  left  hiank,  BaS  v. 
Smith,  You^  6f  Byde,.  pL  3.  55Q 

6.  See  Recital,  and  Sexten  ▼.  3ohan, 

5« 

JCMNT  OBUGATION. 

1.  In  an  action  6f  debt  against  one  olbQgvcB- 

ly^  if  the  declaration  describe  the  boad  as 
joint,  and  do  not  state  the  other  obliKf*'  t§ 
be  dead,  it  b  a  fatal  error,  (thou^  nit 
pleaded  ih  abatement»j  and  is  not  cursd 
by  verdict.    AVsvmon  v.  GraMam,      Itf 

2.  A  declaration  m  debt,  against  two  partaen 
in  trade,  charging  that  one  of  th^m  cxcca- 

-  ted  the  bond  for  himself  and  amiber, 
f  without  any  other  averment,)  is  too  de> 
feetive  to  support  a  judgment  agunsiMsb 
other  partner,  though  he  pleaded  pay> 
ment,  and  a  verdict  was  foond  agjsiMt 
him.    Garland  v.  Davideeth  ^^ 


JOINTUUE. 

iSee  DowEB,  No.  1. ;  and  BoITm 

V.  Baits  exectuore  and  vidow, 

JUDGMENT. 


879 


1.  See'E.rtvzvcn^'So.S.;  CkttMeyr.Sawm- 
dera,  a 

2.  An  appellate  eonrt  ought  not  te  reverse  a 
jtnlgmeiit,  withoot  proceeding  to  give 
such  judgment  as  the  inferior  eonrt  sbosU 
liave  grveiu    J)arby  v  Bemderoen,      115 

5.  A  scire  facias,  purporting  to  be  fnnnded  up- 
on a  judgment  entered  at  mica  in  the 
clerk*8  office  of  a  county  eonrt,  b«t  net 
mentioning,  that  that  judgment  was  eoa- 
firmed,  by  not  being  set  aside  at  the  ensa* 
ing  quarterly  term,  nor  even  that  sack 
quarterly  term  r  ccorred  prior  to  the  saiag 
out  of  the  said  scire  facias^  ooght  to  be 
quashed^  as  not  setting  forth  any  kyal 
canse  ot  action.    Evans  v.  Preeland,  119 

4.  \V  bei*e  the  defendant  to  a  suit  has  aec 

\»leaded,  but  his  appearanee  bait  has.  a 
jmlgment,  stating  that  Ute  attoniCT  lor  the 
defendant  withdraws  his  plea,  «e,  and 
therefore  it  Is  considered,  that  Qie  pbiiw 
tiff  recover  against  the  defendant,  miwbe 
understood  as  a  iudgment  against  the  baR 
only,  (without  including  the  principal,) 
and  is  therefore  erroneon&  JLee*s  o^V. 
V.  Carter  &  Forbes,  121 

5.  A  defendant>  relinquishing  his  plea,  and 

agreeing  to  the  pUiintiff's  damages^  isn 

^.   confession  of  judg:ment,  and,  of  eoorse.  a 

release  of  errors.*  Cooke  ▼.  Pepe*e  adm^^ 

^^ 

6.  A  confession  of  jadgnient,  for  no  eertala 
Sam,  m*  an  »(^(»^dtnj^<^»SM.  i» 
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net  nflUiftnt  to  aatliflri«0  the  •ooit  to 
Mtesi  the  dam^igety  aod  enter  judgment 
for  a  certain  torn:  but  a  writ  of  iuquirjr 
should  be  eseented.  Dunbar  v.  linden- 
herger%^  169 

7.  If  a  judgment  on  a  aummary  motion  be 
reversed,  on  the  ground  that  the  plaintiflf^t 
eiaim  is  net  supported  bj  evidence,  the 
appellate  eoort  should  proceed  to  enter 
judement,  that  the  pUuntiflf  take  nothing 
by  his  motioD  :  and  such  judgment  would 
he  a  bar  to  another  motion  for  the  same 
cause  of  action.  But  it*  such  judgment  be 
not  entered,  the  judgment  of  reversal  is 
too  imperfect  to  be  a  legal  bar.  Webb^ 
executor  rf  Ofbortie,  v.  3f •  JV>t/,        1 84 

8.  If  the  defendant  in  an  action  of  covenant 
die,  after  judgment  by  default  against  him 
and  the  bail  for  his  appearanee,  and  be- 
fore a  writ  of  inquiry  executed,  the  plain- 
tiff cannot  ha^e  a  »cire/aciaa  agttiust  the 
bail,  but  only  against  the  executors  and 
administrators  <?  the  defendant,  ^tm- 
der9  V.  Ottittt^  3S5 

9.  A  judgment  on  a  bond,  for  payment  of  a 
debt  by  instalments,  should  be  **  for  the 
debt  in  the  declaration  mentioned,  to  be 
disebai^^d  bv  the  sum  due  at  the  tinae  of 
instituuon  or  the  soit ;  reserving  Uberty 
to  the  plaintiff  to  resort  to  a  scire  fadae 
to  recover  such  other  damages  as  might 
thereafter  arise  under  jlhe  condition  of  the 
bond."  Thatcher  ^  HermUn  v,  Taylor 
&  Coehranet  S49 

10.  i^PLBADiNC,  No.  10;  OrayU  Scott 
V  CampbeU,  «5l 

11.  See  Kkplkvy-bovi>i  and  fFilUamt  r» 
Howard,  277 

12.  See  Officv  Jupombnt,  NTo.  8.; 
QuaHei  v.  Buford,  487 

13.  After  a  judgment  against  an  executor  or 
administrator,  a»  tuch,  a  firri^aeia*  and 
return  of  nulla  bona,  an  actKm,  against 
him  alone f  on  his  administratjon  bond, 
could  always  be  maintained,  without  aify 
previous  suit  suggesting  a  devastavit, 
Meade  and  othere  v.  Brookings         548 

JURISDICTION. 

1.  In  an  action  of  deht,  in  a  county  court,  on 
a  single  InH,  for  more  than  one  hundred 
dollars,  if  the  jnry  find  for  the  plaintiff 
the  debt  in  the  declaration  mentioned, 
to  be  discharged  by  less  than  one  hun- 
dred dollars,  and,  upon  a  writ  otouperoe' 
deaa,  at  the  instance  of  the  defendant, 
the  judgment  be  reversed,  the  plaintiff 
cannot  appeal  to  the  court  of  appeals 
from  such  jndgmetit  of  reversal.  Jbevie 
V-  Leng't  136 

i.  To  give  the  court  of  appeals  jurisdiction, 
on  the  ground  that  the  matter  in  contix)- 
versy  is  n  freehold  or  franchise,  the  r%ht 
to  the  freehold  or  franchise  most  be  dlp- 
rectlif  the  subjiect  of  the  aetidn,  not  inci* 
dentally^  or  aMateraUy.  ihttchineon  v. 
KelUtm,  SOS 

A  IC  therefore,  in  an  action  of  trespass  quare 
clameum  fregit^  the  damages  recovered 


be  less  then  one  hvedred  dollar^  the  de- 
fendant cannot  appeal  to  this  court,  noti 
withstanding  it  appears  from  the  record 
that  the  title  or  bounds  of  land  were 
drawn  in  question,  202 

4.  See  K<^DiTY,  Na  34.;  and  Ma^o  v. 
Murchiet  pL  3.  35S 

5.  See  iNjOd^criov,  Na  17.;  and  Wileen 
^  Trent  v.  Butler  and  other e^  pi.  1. 

559 

j6.  5iM  Di  SCO  te rt,  Na  8.  j  Baird  ▼.  Bland 

and  other 0^  pi.  3.  570 

JUSTIFICATION. 

See  Wa&kavt,  No.  1.;  WeOe  t.  Jach^ 
ton,  pL  S.  '458 

L. 

*  LADINO. 

i^  See  Bill  or  Ladxro. 
LANDS. 

1.  See  Leo  ACT,  Na  2.;  Shobe'a  e^ero.  ▼. 
Carr  and  vife,  pi  8.  la 

S.  A  tetutor  having'put  his  daughter's  hus- 
band into  possession  of  a  leasehold  tract 
of  land,  and  delivered  him  the  lease ;  per> 
roanent  improvements  also  being  made 
by  the  son-m-Iaw,  with  the  assistance  of 
the  family  ;  and  /mito/ declarations,  by  the 
testator,  that  be  had  men  him  the  land 
in  consideration  of  his  naving  mafried  hh 
daughter,  and  to  prevent  his  moving  to 
Kentucky,  beinz  proved,  it  was  dec.  ^^ 
that  the  son-in-law  had  an  equitable  tu  d 
to  the  land  for  the  time  the  lease  had  to 
run,  and  to  a  release  of  the  leg^  titles 
from  the  heire^  or  exetutoro,  acconding 
as  the  interest  conveyed  by  the  lease 
might  be  greater  or  leoe.  It  was  also  de» 
eided,  that  the  legal  title  to  that  land, 
(which  was  nOt  expresslv  mentioned  in 
the  will,}  was  not  mtended  to  pass  by  a 
residuary  devise.    Ibid,  pi  4.  ib. 

3.  See  BftEAjca,  No.  I.;  Moee  v.  Stipp^ 

159 

4.  If,  in  an  action  6f  trespass  quare  claueum 
fregit^  the  damages  recovered  be  lesa 
than  one  hundred  dollars^  the  defendant 
cannot  appeal  to  the  court  of  appeals, 
notwithstanding  it  appears  from  the  re« 
cord  that  the  title  or  bounds  of  land  were 
drawn  in  question.  Hutchineon  ▼.  KeU 
lam^  SOS 

5.  A  purchaser  of  land,  hemg  thoroughly  in- 
formed of  delects  in  the  vendor*s  tit!e, 
and  agreeing,  nevertheless,  to  pay  inte- 
rest  on  the  purchase  money  from  a  cer- 
tain dav,  shall  not  be  relieved  from  par- 
ing such  interest,  on  the  ground  that  he 
could  not  get  possession  of  part  of  tibe 
land,  which  he  knew,  at  the  time  of  enter- 
ing into  the  agreement,  was  held  by  ano- 
ther person.    M«tyo  r.  Purcellj        343 
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flt.  If  the  parehater  agree  to  pay  a  eertain 
turn  in  diachar|e  ol*  an  inoumbraiice,  for 
which  Bam  he  is  to  have  a  credit  in  part 
of  the  porchate  money,  and  it  does  not 
appear  that  the  Vendor  deceived  him  with 
respeet  to  the  ram  for  which  the  removal 
of  aach  incumbraoee  could  be  obtained, 
he  ia  not  to  be  credited  for  any  larger 
aom  which  the  incuiubrancer  may  com- 
pel him  to  payi(  ^^43 

7.  See  Pu]tcRA,aER,  Na  U.  \  Fvremany. 
-        Mvkirk  and  otherSf  iJ75 

f.  See  Lbasb>  Moiil|  V. ;  WilHamt  y.  How- 
ardy  2f7 

$.  See  Disseisin,  an<|  Davh  and  wife  v. 
MattiUt  i  9»5 

10.  See  REKTSjlfa  5.}  MCallv,  Peachy' e. 
admr,,  S88 

11.  See^ Title, No.  1, ;  Beverley  y,Jxirw$cn'S 

heirtf  317 

f2.  See  CoNVBYATtcB,  No.  9. ;    Ge^  & 

X'nox  ▼.  Butler  and  wifs,  #       345 

13.  See  LotTEUT,  No.  1. ;   Mayo  ?.  Mur- 

cMefpUi.  358 

14. ^ee  Bq.uiTY;  No.  33. ;  ^.  3.  ib. 

15.  See  Towns,  No.  3.;  pi.  4.     ^  ib. 

16.  See  GoMTiNGENT  Rbnatndbr,  and 
Coleman  and  -mfe  ▼.  HoUaday^  510 

17.  See   Dbviscbv,  No.  4;    ¥w%^  and 
wife  ¥.  Cren9fiav^9  ex'ort,^  514 

18.  See  Kbvebsiou,  No.  S.j    BirtMtrht, 
ietsee  offfall,  v.  /fc//,  pi.  1.  536 

19.  See  BAacAi^  andSa,le;  and  ^iVM- 
ri£hi,  leasee  of  ffalt^  v.  Ball,  pi.  2     536 

20.  See  Leases,  No.  i* ;   MClena/ian  y. 

Qwynnj  556 


LEASES. 


I;*  See  Lands,  No.  2,  and  Shobe'a  ex'ort^yr, 
Varr  andtofe,  pi.  4.      ,  10 

9l  It  aeeme,  that  on  a  lease  of  a  tract  of  land, 
with  randry  slaves  and  other  personal 
property,  reserving,  by  way  of  rent,  a 
gross  Bu'm  payable  annually,  the  remedy, 
by  distrete,  mny  be  resorted  to  without 
any  express  stipulation.  Witliame  v.  Mow^ 
ardy  9TT 

3.  Rent  may  be  payable  in  advance,^  hf  con- 
tract g  and  such  rent  may  be  distrained 
fov\  if  not  paid  when  doe,  ib. 

4.  WheVe  a  testator  directs  the  moneys 
arising  flromeertAio  sources  (among  which 
are  the  rents,  of  his  lands)  to  be  placed 
ont  at  interest^  his  e'xecotor  is  implieclly 
authorized  to  make  teases  of  sueh  Ui«)d^ 
not  already  occupied  by  tenants,  as  are 
not  necessary  f  o  be  reserved  for  cultivation 
by  the  testator's  own  slave*.  M*Call  r. 
Peachy*  s  udm'r.^  288 

9.  A  ^rson  assigoing  a  leasct  for  ^ahie  re- 
ceived, but  without  any  si>ecial  agreement 
to  be  responsible  for  the  tiilCf  is  not  boond 
to  restore  the  purchase  money  upon  the 
eviction  of  the  assignee  Jn  consequence  of 
a  defect  in  the  lessor^s  title;  especially 
where  the  lessor  hsis  not  been  previously 
resorted  to,  or  shown  to  be  insolvent,  and 
where  the  possibility  of  tho  evi|»tiOQ  t(«s 


in  eontemphrtSon  of  bolb  the  parlies  at 
the  lime  of  the  aa^gnntenL  M*Ctena^ 
han  ▼.  Owynni  pU  I.  556 

^  Where  a  lease  is  assigned, and  the  MBgwri 
is  evicted  through  a  defect  in  the  IseMr^e 

title,  he  may  sue  the  /ester  iJoreomf 

tion.    Ibid,  pl.2. 


LEGACY. 


,  1.  Interest  allowed  on  a  leg^^ey,  (ne  i 

time  tor  payment  bditff  appointeil,  t  fron 
the  end  of  one  year  Irom  the  teSUitot^ 
death,  and  to  a  le|pstee  in  remaiodery  liroaa 
the  end  of  the  ycHr  In  which  the  teiMuiK 
for  life  died.  Shobe^s  ex^or,  t.  Corr  and 
wife,  pi.  I.  10 

9.  If  a  testator^eviae  to  two  of  hia  sooa  eeiv 
tjiin  lands,  rated  at  a  certain  aomy  aUem^ 
ing  them  to  pay  his  other  children  et^ital 
sl;^i'es  of  that  sum  by  instalments,  sneh 
devisees,  and  those  cUdndng  under  themg 
are  personally  responsible  ^in  proportioa 
to  their  i>espi^tjve  estates)  for  the  pay- 
nient  of  such  in'stalnoenta,  with  lawful  a* 
'  terest  from  the  times  when  payable  ^  and 
(tri  aid  of  such  reapooubiUty)  the  lands- 
BO  devised  are  liable,  pL  2.  *  ih. 

3.  A  testator  bequeatlringtothe  exeentonof 
his  daughter's  husband,  to  be  divided 
among  her  children  bv  him,  a  anm  of  mo- 
ney, it  was  considered  as  a  legaej  to  them  ' 
from  their  grandfather,  and  not  assets 
bolongiiig  to  the  estate  of  their  fisther,  not- 
withstanding the  obieet  of  the  bequest 
was  in,  the  will  stated  to  be,  to  make  op 
their  mother^s  fortune  ;  part  of  which  was 
not  paid  in  her  lifetime,  nor  to.  her  has* 
hand  after  her  death.  Patt^  admtr,  ef 
*  Page,  v.  H'illiams  and  wife^  59 

4  If  a  testator  desire  that  no  luterest  shall  be 
demanded  on  a  legacy,  but  .that  the  ex> 
eeutors  will  pay  it  off  as  soon  as  money 
can  be  rais«^d  hy  certain  property,  no  in- 
terest is  to  be  demanded  until  n  reasona- 
ble time  for  raising  the  money  shall  We 
Elapsed  ;  ader  which,  if  the  executor  im- 
properly withhold  payment,  he  is  charge- 
able with  interest,  ib. 
.  5.  A  f^ind  :tppointed  by  a  will  for  payment  of 
debts  and  legacies,  must  be  consadeaed 
sUffieleot,  nntess  the  contrary  he  proved^ 

6.  A  parol  agreement,  by  an  exeentor*  te  pay 
a  legacy  out  of  his  own  estate,  ia'not  vmd 
nnder  the  aet  to  prevent  frauds  and  per- 
juries, if  a  decree  was  prerioasly  obtained 

'  for  the  legacy,  to  be  satisfied  oiit  of  cer- 
tain property  appointed  by  the  tesUtor; 
for  part  of  which  property  the  exeeoior 
was  accountable  iinder  the  decree,  anil 
responsible  de  bonia  proprOe  /  and  toeh 
agreement  was  msde  in  censideraHen^ 
farbeai^anre  to  enforce  the  decree^       it 

7.  An  exeentbr  is  not  chfi'rgeabre  with  fai!!^ 

rest  on  a  legiiey  payable  to  an  iafoni,  be- 
fore a  guSrdian  tias^heen  appointed,  and 
he  baa  received  notice  of  siieh  appoint- 
IB6QC    CavmuMshy,  Plemimg,'  198 
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LEGATEES. 

1.  SmSlavbs,  Nos.  1,  2. ;  and  BobertBon 
▼.  B-mell,  1 

1L  See  CrNTBiBuTiOM,  Nos.  1/3.;  ao^ 
Armi>.tead  and  other t  t.  Dar^gerfield 
and  -wife,  pi.  5,  6.  20 

5.  All  the  renduary  legatees  or  distributees^ 
together  with  the  ^xeeutors  or  adminis- 
trators of  such  as  have  died  since  the  tes- 
tator or  intestate,  ought  to  be  parties  to  a 
suit  for  division  of  a  renduum,  Shep* 
pard'M  exeeuter  y  Starke  atidtoife,  pi.  3. 

89 

4k  But  wh^re  a  division  of  a  testator^s  es- 
tate, in  pursuance  of  his  wilt,  U  not  to  be 
f»ade  at  one  and  the  oame  time,  but  at 
the  several  periods  when  one  or  more  of 
his  children  shall  separate  from  the  fa- 
mily, it  is  not  necessary  that  ali  the  lega- 
tees be  made  parties  to  each  suit  ia  chan- 
cery for  adivisioi^  but  only  those  entitled 
to  participate  in  the  division  then  in  quet" 
tion.  Bronchia  adm'x.  v.  Booker' t  adm*r. 

43 

5.  See  Di  vis lo  k.  No  «. ;  Sheppar^a  ex*or, 
V  Starke  mnd  wife^  pi.  11.  29 

€.  See  Division,  Nos.  4.  5.j  Branch'a 
<tdm\x,  V.  Booker^a  adm'r.  pi.  2,  3.       43 

7.  In  a  suit  in  chancery,  on  behalf  of  a  per- 
son who  claimed  a  shar6  of  a  reaiduttm, 
M  purchaser  from  one  of  the  legatees,  the 
administrator,  de  boma  non^  and  all  the 
children  of  the  testator,  were  defendants 
to  the  bill;  hut  proceedhigs  were  had 
agabst  two  of  them  only,  viz.  the  legatee 
of  whom  the  plaintiff  purchased,  and  an- 
other who  also  claimed  the  same  share  by 
a  pretended  purchase ;  it  appearing  tliat, 
by  a  decree  in  a  suit  in  behalf  of  the  ad- 
ninistrator,  debotda  non,  a  division  among 
eertain  persons,  as  residuary  legatees, 
had  been  directed;  and  one  of  the  de- 
fendants, ndw  before  the  court,  had  been 
ordered  to  pay  to  the  other  the  share  in 
question ;  vet  it  wss  determined  thai  pro- 
ceedings should  have  been  had  against  all 
the  defendants,  and  the  cause  was  re- 
manded to  the  court  below  for  that  pur- 
po-ie.    Purcetly  Maddox^  79 

9.  See  Vouchers,  Nos.  1,  %  3.^  M*Callv. 
Peaehfa  adm*r.  pi.  12,  IS,  14»  288 

9.  See  Wb ARiHG  A  ppahbl.  Na  I.  pi.  15. 

ib. 

LEGISLATURE. 

See  Co  vtTiTiTTtoir ;  and  CuatU  v.  Zone, 
PW  3.  579 

UEN. 

1.  If  a  testator  devne  to  two  of  his  sons  cer- 
uin  lands,  rated  at  a  certain  sum,  ajhw 
ing  them  to  pay  his  other  children  eqoM 
shares  of  that  sum»  by  instalments;  aoeh 
devisees,  and  thoae  claiming  under  tbemf 
are  peraonatly  responsible,  (in  proportioQ 
to  their  nespeotive  est^tes^}  for  the  pay- 


ment of  such  iDstalmenta,  wilhlawful  in- 
terest from  the  ames  when  payable ;  and, 
{in  aid  of  soch  responsiluliiy,)  the  lande 
so  devised  are  liable.  Shobe'a  ex*ora»  v. 
OarrandTaifit  <  *io 

2.  The  Hen,  by  vhtneof  a  writ  Otjleri/aciae 

upon  the  propertv  of  the  debtor,  b  not 
released  l^  his  givteg  a  fortheomhig  bond, 
but  continues  until  such  bond  is  forfeited! 
Luak  V.  Ramaay^  pi,  1.  .4i|r 

3.  What  enreumstancea  of  colhisbD  aa^  com- 
bination, between  a  debtor  and  one  of  his 
creditors,  to  injure  and  defraud  the  rest^ 
are  sufficient  to  prevent  such  creditor 
from  4>eiug  entitled  to  any  prior  Uen  by 
virtue  of  a  deed  of  trust  executed  for  m 
benefit  hj  the  debtor.  fTright  v.  Hen- 
iTocJbf^  Co.,  pi.  1.  *'  531 

4.  Wfaa  are  badges  of  ffapd  in  such  case 

P>-«-  ib: 

LIFE  ESTATE. 

1.  An  appeal  from  a  judgment  In  eiectntent 
does  not  abate  by  the  death  of  the  lessor 
of  the  plaintifr,  notwithstanding  such  les- 
sor clafmed  the  land /or  life  only,  Med- 
ley V.  Medley,  ig| 

UM1TATI0N8,  (ACT  OF.)  , 

U  A  defendant  cannot  have  the  advantage  of 
the  act  imposing  a  limitation  of  one  year 
upon  actions  on  atore  accounts,  vitAout 
pleading'  it  /  the  court  not  being  directed 
to  cause  such  items  as  have  beeti  of  more 
than  one  year's  standing,  in  sueh  accounts, 
to  be  expunged,  or  to  inatruct  the  jury 
to  «  diaregar<r  them ;  and  the  tun  not 
being  required  to  **  diaaUoro  and  reject 
tlyem,  without  a  plea.  Taylor' t  adtifx 
V.  Richards  &  Co.  g 

2.  Altliough  the  acknowledgment  of  a  debt 
by  one  or  more  of  the  ^rtnersof  a  mer- 
cantile firm,  after  the  dissolution  thereof 
is  .competent  to  do  away  the  bar  of  tfie 
act  of  limitaHana  in  an  action   brou^ 

.  against  the  firm,  the  exiatence  of  ft« 
debt  being  first  proved  by  other  testimony, 
or  admitted  by  the  pleadhigs,  yet  such 
acknowledgment  is  not  proper  evidence  of 
the  etistence  of  the  debt,  so  as  to  charge 
the  other  partnei;^.  Shelton  v.  Cocifi. 
Crawfurd  £^  Co.  ipf 

3.  See  Marriagb  SBTTi.e3iBirT,  Ko. 
4. 1  and  Baird^.  Bland  and Mhera,  pi.  8. 

LOTTERY, 

1.  If  the  owna:  of  a  tract  of  hind,  on  a  navi« 
gable  river,  was  anthorized  by  law  to  es- 
tablish a  town  trpon  it,  and  dispose  of  th* 
*?•  ^  7*^  ^  lottery ;  and  in  the  scheme 
of  snrfi  lottery  as  advertised,  adtenturera 
Jl»«'e»n  were  assored  that  the  lot-^  should 
be  laid  off  in  a  town  ''  convenient  to  the 
rtver,  wftA  fmbUc  landingai*  parol 
tesumoay  b  •d^isailrfe^^,^^^^. 
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feren'oe  deducible  fromjach  priated  pro* 
'  powlt,  to  ettablish  nn  equitable  title  ia  the 
tnhubitaDtf  of  the  town,  as  ienantt  in 
eommany  to  a  piece  of  gft>and  between 
die  river  and  the  lots  aetuaH^  laid  off  for 
^e  town.    Mayo  t.  Murche^  pi.  1.    S43 


M. 


MITIGATION  OF  DABfAG£& 

1.  A  case  in  whieh  a  warrant  (o  arre«t  a  per- 
son, of  whom  surety  for  tbe  pe«ee  is  de- 
tnaodedy  is  illegal  and  void  as  a  juenjtc^ 
Hoiif  bat  may  be  given  in  endenoe  in  sb'- 
tigatien  of  damngee.  See  W  a kb ajbt. 
No.  1.1  ^e/^v.  Jiu;Ar#on,pU8.  iSt 

MONET  HAD  AND  RECElVEa 


MARRIAGE. 

1.  In  what  case  the  marriage  is  itself  sueh  a 
eepixration  of  the  wife,  from  the  family  of 
her  <leoeased  father/  as  entitles  the  bos- 
band  to  demaind  her  shkre  of  the  esuie. ' 
See  WiLut,  Nos.  ^  ^5.  BramchU 
adw^x  ▼.  Booker't  admr,  As 

S.  See  Jeoffazls,  Na  3.;    MUetea^  v. 
JSedman,  219 

MARRIAGE  CONTRACT. 

1.  A  testator  having  pat  his  dnughter's  hus- 
'haud  into  possession  of  a  leasehold  tract 
of  land,  aad  delivered  him  the  leasee  per- 
DUnent  improvements,  also,  being  made 
by  the  son-in-Uw,  with  the  assistance  of 
the  family,  and  parol  dectarations,  hy  the 
testator,  that  he  had  given  him  the  land, 
in  consideration  of  his  havinj^  married  his 
daughter,  and  to  prevent  his  moving  to 
Kentncky,  being  proved;  it  was  decided 
that  the  son-in-law  had  an  eqtdfadie  title 
to  the  lahd  for  the'  tim<:  the  lease  bad  to 
mo,  and  to  a  release  of  tlie  legal  title 
from  the  Adrs,  or  executors,  according 
as  the  interest  conveyed  by  the  lease  might 
he  greater  or  /idst*  Shobe^e  es'ors*  v^ 
Carr  andioife,  10 

MARRIAGE  SETTLEMENT. 

t.  &tf  DowBR,  No  1.;  and  Ball  a  deviteee 
V.  BaW$  ex'ore.  and  itridov,  £79 

S.  &eCoNTiNGeKT  Rbmainsbr;  and 
Coleman  and  roi/e  v.  HoUad  vy,  5 1 0 

S,  If,  by  a  4eed  of  marriage  settlement,  duly 
recorded,  Slaves  be  conveyed  to  certain 
trustees  and  their  heirs,  to  the  use  of  the 
"vife  for  life,  arid  after  her  death,  to  the  use 
of  the  husband  for  life,  and,  after  the  death 
«f  the  survivor,  to  the  nse  of  the  child;  en  of 
Ci«marriageft equally  to  be  divided  between 
them  and  their  heirs  for  ev^ r ;  upon  the 
deaths  of  the  husband  and  wife,  the  ehiU 
'  dren  of  the  miirriage  ai*  entitled,  not  on- 
ly to  the  eifidtahle^  but  the  a'^solute  legal 
'  estate.    Buird  v.  Bla»d  and  othere,  pi.  I . 

570. 

4»  III  sueh  case,  if  the  parents,  in  their  life- 
>  time,  he  deprived  of  the  slaves,  mid  de-  . 
part  this  Uf<vlettving  children  under  age, 
the  act  of  limitations  does  not  run  against 
the  children-  until  they  attaia  the  age  of 
twenty*oB«  yeais,  pi.  %  ib. 


1.  A  count  for  money  had  and  reeehned,  ad- 
judged good  after  verdict,  atthongb  die 
sum  received  Was  left  AAuils.  &B  t. 
Smithy  Young  U  ffyde,  pL  3«  5« 

MORTGAGE. 

1.  Where  a  mortgagor  is  admitted  to  redeem, 
upon  his  bill  filed  for  that  purpoK,  ^e 
decree  ought  not  to  be,  ingeHemturm$, 
tbaty  upon  his  paying  the  mooey  with  i»- 
terest,  the  mortgagee  shall  eonvinr  tobia 
the  mortgaged  premises;  but,  tb«t  aaeb 
convcjrance  be  made,  if  he,  vitlfSn  m  ^mk- 
ed  time,  do  make  such  payment ;  and  if 
not,  that  he  be  foreelosed  of  aU  equity  of 
redemption ;  and  that  the  roortgagetl  pre- 
mises he  sold.    Twrfier  v  Turner,        CC 

2.  On  a  mortgagor's  hill  for  account  of  pto- 
fits.  and  a  conveyance  of  the  monp^cd 
premises,  if  he  be  still  indebted  <m  the 
mortgage,  his  equity  of  redemptiMi  sbeaM 
be  allowed  him.  but  the  cmte  of  sait 
should  be  deci'eea  against  him,  ik 

*     MOTION. 

t.  A  decree,  which  is  finfti  in  all  respeeis 
excejit  that  "  liberty  is  reserwd  to  the 
parties,  or  either  of  them,  to  resort  t» 
the  court  for  its  further  inteniositlcia  U 
h  should  be  found  necessary,  may  be 
amended  on  motion,  in  a  summary  wa>, 
or  by  hill  of  review.  Sheppard*e  cr'ssp. 
V.  Starke  and -wife,  99 

8.  If  a  judgnf>ent  on  a  summary  notion  be 
•  reverse<l  on  the  ground  tiiat  the  plaintiff's 
claim  is  not  8U])ported  hy  evidewce.  the 
appellate  coart  sliould  proceed  to  enter 
judganent,  that  the  plaintiflT  uke  nwhsi^ 
hy  bis  modon  :  and  such  judfcment  wooH 
be  a  bar  to  another  motion  for  the  sane 
cause  of  action.  But  if  such  judgment  be 
not  entered,  the  judgment  of  reversal  b 
too  imperfect  to  be  a  legal  bar.  ffeA6» 
exscutor  of  Otbcme,  v.  M'JVeii,       l$i 

N. 


NEGLECT. 


1.  If  a  slave  be  Mid  upon  coaditiMi  UmC  tba 
buyer,  not  liking,  ma^  return  hJ«fc  hi  • 
given  time,  and  while  in  the  buyers  pos- 
musion,  but  net  through  M9  atfjrc<,be 
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be  diiaBled  by  cokl  so  at  to  be  of  litUe  ra- 
lue,  the  buyer  may  refuse  to  keep  him, 
and  it  uot  responnble  for  the  loa%  on  lees 
he  expressly  agreed  to  be  so  liable,  fiat 
tbe^  bayer  is  i-esponsible,  vithoat  such 
agreement,  for  ordinary  neglect  t  that  is, 
il  he  failed  to  take  such  eare  of  the  sta?e 
as  aoy  man  of  common  prudence,  and  ca- 
pable of  gorerniDK  a  family,  takes  of  his 
own  concerns.  Jrilli^mt  w.  Moore,  310 
IL  See  Account,  No.  15.  j  Robert »  v.  J  or. 
diou,  pi.  2.  4g8 

NEWTEIAL. 

1.  Whereyforfeasons  appearing  to  the  court, 
(thoogh  not  speeified,)  a  verdict  is  set 
aside,  without  requiring  pay  mem  of  cotfs, 
the  appellate  court  \/i\i  take  it  for  grant- 
ed those  reasons  were  sufficient ;  no  bill 
of  exceptions  being  filed.   Mume  y.  JSeaie, 

9.  //  seems,  that  a  party  to  Mrbom  a  new  trial 
is  granted  may,  at  the  next  term,  without 
claiming  such  trial,  01e  errors  in  arrest  of 
judgment,  ffall  ?.  StMt/h  toung  ^  ^de, 
PK  I.  550 

NOTICE. 

I.  Pnrehasen  from  devisees  and  legatees  are 
not  exempted  from  contributing  to  make 
up  the  portion  of  a  posthumous  child,  by 
their  having  purchased  without  notice  of 
the  claim.  Jirmi»tead  and  othert  v.  J}an» 
jrerfield  and  vife,  pi.  6.  20 

^.  n  two  actions  be  pending  between  the 
same  parties,  and  in  the  s  ime  court,  gvare^ 
whether  a  deposition,  taken  by  virtue  of 
a  notice  in  which  the  particular  action  is 
not  distinctly  specified,  ean  be  read  as  evi. 
denoe  in  either  action  ?  Ckoney  v.  Sann- 
dera,  51 

9.  If  the  time  appointed  for  taking  a  depo- 

sition  be  between  the  hours  of  twelve  and 

J  one,  quare,  whether  it  can  be  read  upon 

a  certificate,  stating,  merely,  ihat  it  is  ta* 

ken  after  tvelve  o'clock  f  ib 

4.  See  Account*  No.  15;  and  JBoberttY, 
Jordan$,p\,9.  iSU  ' 


devaatavit  to  authorize  an  action  agains 
the  tecnrities  in  the  administration  bond 
but  it  was  necessary  to  bring  a  previous 
suit  against  the  executor  or  administrator, 
suggesting  Uke  deva9tavit,  Hairtton  «. 
Ungheo  and  othfira,  $68 


o. 


NULLA  BONA. 

1 .  After  a  judgokent  against  an  executor,  or 
administrator,  as  ouch,  o  fieri  faciao,  find 
return  of  mdla  bona,  an  action,  against 
Mm  alone,  on  his  adrainiitration  bond, 
could  always  be  maintained*  without  any 
previous  suit  suggesting  a  tkvaetavif, 
Meade  and  othero  v.  Brooking,  548 

2.  Before  the  aet  of  February  7th,  1814^ 
*•  concerning  exeoutors  and  administra- 
tors," (sess.  acts  of  18!l3,  ch.  13  p.  40.,) 
a  decree  in  chancery  against  an  executor 
or  administrator,  din^etmg  him  to  pay  a 
debt  of  hie  teatator,  or  intettate,  ottt  oj 
the  aooewtB  in  hit  hoHde  to  be  administer- 
ed, (with  ^ fieri  faciaa,  and  return  of  mi/- 
la  bona^)  was  not  suffiqont  evidence  of  a 

Yox..UI%  4M 


OAtIL 

«S^e  Vo  XT  CHESS,  Nos   S,  d.|  MCaU  v. 
JPeacfttf'a  adn^r  pi.  13, 14.  S88 

OBLIGATION, 

See  DECLARATaM,  No.  3. ;    Beli  y.  <Alr 
ien'o  admV.  118 

OFFICE  JUOGaCBNT. 

1.  A  tdre  fadao,  purporting  to  be  founded 
upon  a  j^gment  enter^  at  rales  in  the 
elerk*s  ofiioe  of  a  county  court,  but  hot 
mentioning  that  that  judgment  was  eon- 
firmed,  by  not  being  set  aside  at  the  ensu- 
ing quarteriy  term*  nor  even  that  such 
quarterly  term  oeenrred  prior  to  tlie  suing 
out  of  the  said  odre  faciaa,  ought  to  be 
quasheiL  as  not  setting  forth  an}  legal 
.  oause  of  aeticm.    Evane  v.  Freeland.  119 

8.  Sie  Plradino,  No.  10  j  Or(^  U  Scott 
y  Campbell,  S5t 

3.  A  elerk^s  entering  and  eonfirming  ajudg- 
ment,  at  rules,  against  a  defendant  and 
another  person  as  *<  security  for  his  anpear- 
anoe,'^  is  not  so0leient  to  make  sucn  per- 
son liable  aa  af^p^^i^Ac^  bail  j  but  a  eopy 
of  the  bail-bond  should  be  inserted  in  the 
transoript  of  the  -record,  for  want  of 
which  the.  judgment  should  be  reversed* 
Quarleo  v.  Bujord,  48f 

OFFICER. 

fee  CoiftTXTUTibs ;  and  Cuatie  v.  Lane, 
pl^  ^579 

OFFICES. 


L  A  deputy  sheriff  boh)s  his  nffiee  daring 
the  pleasure  of  his  principal,  and  may,  by 
Aim.  be  removcti  from  office,  notwith- 
ttan^ng  he  haa  given  bend  and  leoority 
to  indemnify  the  prineipal  in  eas»  of  his 
neglect,  or  ratseonduet ;  and  it  was  agreed 
bi^ween  them,  that  he  should-  be  the  de- 
puty for  the  time  that  the  sheriff  sbouki 
continue  in  office  under  his  then  commis- 
sion; but  tb^  deputy  is  net  deprived  there-^ 
by  c^  his  remedy  against  the  principal  for 
an  unchie  exercise  of  such  power  of  re- 
moval   Ihge  y.  Trigg,  88 

8.  If  the  depiity  sue  the  sheriff  for  turning 
-him  out  of  ofllce  in  violation  of  his  codo 
tract,  a  pt^  that  tlie  plaintiff  liad  been 
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guilty  of  a  ccrUuQ  misfeasance,  and  other 
specified  improprielies  in  liis  office,  from 
which  he  -waa  therefore,  (IUmi8»ed  by  the 
defetidant,  is  a  full  answer  to  the  deoiara- 
t"n.  88 

3.  Queer e^  whether  a  contract  between  a 
sh«;[  \S  and  his  deputy,  that  the  latter  shall 
pc/  form  atl  the  dut  es  of  the  sheriffalty, 
receive  «//  the  fees  and  einolumejits  ari 
aing  therefrom  ai<d  pay  to  the  former  a 
cci'taiti  «»um  of  money,  be  not  voitl  under 
the  act  of  ab^cmbly  ajj^aiost  buying  and 
aelUog  of  offices  ?  ib. 

ONUS  PROBANBI. 

1.  Wliere  a  slave  is  sold  and  delivered,  al- 
th' ;tgh  without  a  bill  of  sale,  it  is  to  be 
pres.nietf,  />;\'»n<i  /citf,  that   the   seller 

'  haa  parted  wiLii  his  title ;  if,  therefore, 
he  contend  that  he  reserved  the  title  in 
himself  until  the  purchase  money  should 
be  p  mI,  the  onus  prob  >ndi  lies  on  him. 
Handolph  v   Randolph  arid  others,       99 

2.  \\  here  an  ex  parte  settlement  of  an  ad- 

ministration account  has  taken  place  be- 
fore ctmimissioners  appointed  by  the  oonrti 
in  which  the  executor  oi-  administrator 
qualified,  if  the  legatees  afterwanls  bring 
a  suit  in  chancery  foi*  a  new  exaniJnation 
and  settlement  of  such  account,  the 
vouchers  in  support  hereof  if  they  be 
not  OBtenaible,  should  be  presumed  to  have 
existed,  and  the  ojiu.^  probandi  ihrowu  on 
the  adverse  parly.  Jkt'Call  v  Peachy* 9 
ffdnir,  2^8 

$.  But.  t^ff^remff.  the  executor  or  administrator 
mHv  be  required  topro<lucethe  vouchers, 
unless  he  shall  <le«lare  on  oat!i,  or  fJther- 
vise  prove,  that  they  roere  deposited  with 
the  clerk  of  such  court,  pr  or  afler  ex- 
arr)i*iation  of  the  account  by  the  comraia* 
sioners,  and  have  not  coane  to  his  posses- 
sion stnce,  ijj, 

4.  In  snch  ease,  if  the  vouchers,  or  official 

copies  of  theni  be  p:  oduced,  the  plaintlifs 
lUHv,  neyrrtholes«,  conrrovert  the  articles 
intfndcd  to  b  -  iustified  by  them.  A  ny  ar- 
ticle ought  to  be  allowed  on  the  oath  of 
the  defendant,  if  it  ho  of  such  a  nature, 
that  the  expense  probably  must  have  been 
incurred,  or  that,  pferhups,  a  voucher  for 
it  could  not  have  beeen  procured :  for  er- 
arnp!o,  mourning  for  the  widow,  raid- 
■wlfe's  fees,  services  performed  by  a  negro 
caiT)enter,  and  the  like.  .     ib. 

5.  A  common  carrier  is  liable  for  all  acci- 

dents to  goods  entrusted  to  him  for  trans- 
■  pQrtation,  exrept  such  as  arise  from  the 
act  of  Gofl,  the  act  of  the  enemies  of  the 
0ommon wealth,  or  the  act  of  the  owner 
of  the  poods.  Murphy,  Brown  &  Co, 
T.  SfafoH,  §39 

6.  In  such  case,  if  a  loss  happens,  the  onus 
frobandi  lien  on  the  canler  to  exempt 
him  fi-om  the  liabiHtv ;  and  it  is  not 
enough   for  him   to  prove,   (where  the 

K  gotxifl  are  carried  bv  water,)  that  the  na- 
\-iKation  U  attended  with  so  ranch  (ganger 
that  a  loss  may  happen,  notwithstanding 


the  utmost  endeavdure  of  tlie  'vatctmas 
and  crew  to  prevent  it;  tliat  the  pcrsoQ 
eonducang  th'  boat  passesstrs  eompcienC 
skill,  has  used  due  di.igtrnce;  and  provided 
hands  of  s-<fHcient  etnogtb  and  expoi- 
ence  to  asnsi  him,  a59 

OVEHSECRS  OF  THE  POOR. 

An  action  in  behalf  of  an  apprentice^  up* 
on  his  indenfure  of  apprenticeahip,  ought 
pot  to  be  brought  in  the  name  nA  the 
overseers  of  the  poor,  but  in  has  ova 
name.  Fomdextery,  fVilton  and  o^kers^ 

lU 
See  T)A8TAfiD  Child,  and  F«j-?v  tf^ 
wer seers  f^the  pwr  rf  Auguwta  esntnt^ 

495 

P. 


PAPER  MONET, 

1.  If  an  execator  be  authorized  by  the  will  to 
put  certain  moneys  out  At  interest,  \m 
chafi}<ing  the  bonds,  shifting  the  debt^.  or 
applyihg  raoneyb  to  bis  o^n  use,  or  that  of 
his  friends  without  any  fraudulent  de* 
tign,  is  no  reason  for  charging  t  im.  to  the 
amount  in  specie^  for  so  roueh  ptipcr  w 
«tfy  received.  M  Calls. Peaches  adrn^^ 
pi-  5.  v>88 

3.  See  -^-xkcuvors  and  Vdmisisira- 
Tops,  \os,28.  and -Zg,  pi.  6,  7-  ib. 

d.  In  general,  an  executor  or  adroini^trHUir 
thoiild  not  be  debited,  or  credited,  with 
the  value  of  paper  money,  at  tJic  time* 
when  received,  or  paid  away  b^  him,  un- 
less it  be  proved  thai  he  received  it  na- 
neccssarily,  or  improperly  delayed  payi«^ 
it  aijfay  to  those  entitled  to  it '  Bo*  the 
account  of  debits  and  credits  shooM  be 
stated  in  psper  money  and  the  balanee 
scaled  at  the  time  o'f  the  last  payment, 
which  balance,  turned  into  spe«ie,'shonld 
be  carried  to  the  subse^ueat  aeeoont,  ra 
*^a>,  pi.  la  ftw 

4.  &eCoMMis8iOx\9,  Nq  S,  and  pi  17.   ih. 

PARTIES. 

1.  If  it  a]>peap  on  the  face  of  the  reeof^  ibat 
proper  |ii+rrles  xti  the  smit  art  wpiufng^  the 
decree  will  Jtc-  inverted,  unlds^  tJic  otje^ 
tion  W.1S  eTprt'stttp  refinqmjshed  to  the 
court  bf  If  t  ^^ ,  Shdpfki  rd'*  <?^W*  V.  Starke 
andtoife^  \\\.  _'.  sa 

2.  AJl  the  rt  Hirlttary  legnteea  or  diMribtitoes, 
toReihcr  ^\\h  the  t\ecntor#  or  aflinmit' 
trators  of  ^urh  fis  have  died  ^inev  thcr  lea* 
tatoi' or  !i>tn<4$iiter  ou^ht  t*>  h»  pxiHiea  tA 
a  suit  fn r  ( I  i  V ittort  of  a  rendrntm^  pj.  .f     \K 

Si  The  coun  ^inutiot  iWcree  n  <i!itribi*tiftfi  in 
f^Toirr  fA*  persons  Dot  partita  lo  i  **e  cauiv, 

pi.  4.  ib, 

4»  Where  the  duiilun  of  a  tesUroi^ifwCair,  in 
pursuancf  of  hit  wiEI.  it  not  is  be  m^fk  at 
on^  and  the  same  tii 
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j^riods  vlien  any  oue  or  more  of  hn  ebil. 
dreu  ahair  B.p&rate  from  the  family,  i(  it 
not  ueceasary  that  ull  tlte  legatees  be 
made  parties  to  each  suit  m  chancery  for 
a  division  ;  but  only  those  entitled  to  par- 
ticipate Id  the  diTtaiua  then  in  ifuettion. 
BrancVt  adm'x  v.  Booker' •  udtn'r,,    AS 

5.  lu  A  suit  in  clmncery,  on  behaif  of  a  per- 
son yf'to  claimed  a  share  of  a  eHduum, 
as  purchater  trom  one  of  the  legatees,  the 
adini.tistrator  de  bonU  non,  and  alt  the 
childi^n  of  the  testator,  were  defcndanta 
to  the  bill,  but  proceedings  were  had 
against  two  of  th-^m  only,  viz,  the  legatee 
of  wiKim  the  -pJairitiff  purchased  and  an- 
other, who  also  cUimed  tlie  same  share,  b^ 
a  pi-eteudvd  purchase;  ij  appeai-ing  tha^ 
by  a  decree  in  a  kuit  in  behalf  of  tlir  ad- 
miuiatrator,  debouit  non,  a  division  among 
eenaiu  persons,  as  re«d«ary  legatees, 
had  been  directed ,  and  one  of  the  de- 
fendants, now  before  the  court,  had  been 
oi*dered  to  pay  to  the  other  the  sliare  in 
question  ;  tcI  it  was  determined  that  pro- 
oeediugH  should  have  been  had  against  all 
the  defendants,  and  the  cause  was  re- 
manded ta  the  coutt  below  for  that  pur- 
pose.   Purcell  V  Maddox,         ^         7d 

6.  Where  a  i»lainiitf  in  equity,  having  the 
equitable  title  to  land,  sues  for  the  legal  ti- 
tle, the  person  holdi)ig  such  fef^a/ title  is 
a  sufficient  defendant,  without  making  the 
person  of  whom  be  purchased  a  pa'  tv  to 
the  suit.    tMayo  v.  Mitrthte^  pi.  2.      358 

7.  Although  consent  of  pat  ties  cannot  give  a 
court  of  equity  jVjmtf  trton,  or  supply  the 
total  absence  of  other  necessary  parties, 
yet  such  consent  may  dispense  with  the 
strictness  of  form,  and  enable  the  court 
to  decide  a  cause  in  relation  to  partiea 
who  are,  in  fact,  though  possibly  irregu- 
larly, before  it,  pi.  ^  J^ 

S.  Under  what  circtjrastanees  a  $ingle  survi' 
ving  trustee  of  a  town  is  competent  to  be 
the  plaintiffin  a  bill  in  equity  for  »hc  pur- 
pose  of  asserting  the  Hi?ht  of  the  inliabi- 
tants  gcnepalty  to  land  laid  ott'and  annex- 
ed to  such  town  as  a  common,  pi  4       ib. 

9.  See  TdRTHCoMivG  Bond,  No.  6.; 
Lttsk  Y.  Ramaatf  pi.  S.  4.  «' 

10.  A  judgment  at  law  being  obtained  against 
one  of  two  obligors  in  a  joint  a«.d  several 
bond,  and  no  proceedings  to  <-nforce  it 
appearing,  a  court  of  equity  ought  not  to 
dtarge  the  lands  of  the  other  obligor  m 
posseaaionof  his  ilevj^ees,  without  having 
made  the  GbUgor  agaiust  whom  ,the  judg- 
ment was  rendered,  or  his  representa- 
tives, /wr/itft  to  the  suit  Foster  and  vtfe 
V.  Crenshaw's  ex'ors,  pi.  2.  514 

PA.BTNEUSU1P. 

1    A  ded»«tion  Irt  debt,  •m^t  two  partners 
•  in  trade,  chaning  that  onerf  them  execu- 
ted the  bond  for  himself  and  anether, 
(withoiA  any  other  averment,)  » too  ae- 


feetive  to  support  a  judgment  against  soeh 
other  partner,  though  he  pleaded  pay- 
ment, ar  •  a  verdict  was  tound  against 
him.     Gariandv.  Davidnn,  189 

fi.  Although  the  ackuowledgmeot  of  a  debt 
by  one  or  moi*e  of  the  |>artner8  of  a  mer- 
cantil ,  firm,  after  the  dissolution  thereof; 
is  eompetent  to  do  away  the  bar  of  the 
net  of  lim  tations  in  an  a«tioo  brought 
against  the  firm,  vthe  existence  of  the 
debt  being  first  proved  by  otlier  testimony, 
or  admitted  by  the  pleadibgs,)  yet  such 
acknowledgment  is  not  proper  evidence  ot* 
the  existence  of  the  debt,  so  aa  to  charge 
the  other  partners.  SheltoH  v.  Cocke^ 
Crawford  6f  Co.  191 

PEACfc,  (SURETY  FOB  KEEPING  THE.) 

ISee  Ware  ANT,  and   fKells'y.  Jaekson, 
pi.  2,  3,  4.  458 

PERISHABLE  GOODS. 

I.  In  determining  which  of  ^^  8«>di  and 
chattels  of  a  testator  or  int^tate  shall  be 
sold,  "  as  lia  le  to  perish,  consume,  or  be 
the  worse  for  using  or  keeping,'  some  lati- 
tude of  discretion  must  be  allowed  to  the 
executor  or  administrator ;  and  his  con* 
duct,  api»earing  to  be  fair,  and,  probabh'* 
proceeding  from  a  good  intention,  ought 
to  be  sanctioned  by  a  court  of  equity. 
JM«  Call  ▼.  Peachy* s  adm'r.  288 

PLEADING. 

L  If  an  executor  or  administrator  wish  to 
prove,  by  a  deed  of  trust  that  ccrtaia 
property  in  his  possession  is  not  to  be 
considered  assets,  he  must  specialU  plead 
the  deed,  and  cannot  give  it  in  evidence 
under  %  plea  of  **  fully  administered/* 
In  which  it  is  not  mentioned.  TaylorU 
adnCx  ▼.  Riehnrde^  Co.  8 

«,  A  defendant  cannot  have  the  advantage  of 
the  act  i reposing  a  limitation  of  one  year 
upon  actions  on  store  accounts,  wijhont 
pleading  it  /  the  court  not  ftlng  directed 
to  cause  «ioh  iiema  as  have  beci.  of  more 
than  one  vear's  standing,  in  such  accounts, 
to  be  expunged,  or  to  ins|iuet  the  Jury 
to  "  ^sresrarff  them  ,  and  the  jury  not 
heing  reqiflr*  d  to  «  disalUm  and  reject'^ 
them,  v>  thont  a  plea.  »b, 

a  If  the  plaintiff  be  permitted  to  ameqd  his 
deekration,  bv  eonsent  of  parties,  after  is- 
sue joined  on  a  p'ea  to  the  action,  the  de- 
fendant oueht  not  to  be  perroittf?d  to  piead 
m  .ibufement  any  Variance  between  the 
amended  declaration  and  < he  writ  which 
equally  existed  between  the  writ  and  the 
original  declarathm     Mo^s  y.  Stit>t*,    159 

4.  In  an  a«!tion.uponji  written  •gT'emt'Ot  for 
tbe  ode  of  a  ttuef  ^4  ^m^  setting  fotik 
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that  the  Tendor  agreed  to  give  the  vendee 
poMessioQ  and  a  oooTejance  free  of  iootiin- 
hranees,  on  or  before  a  oertain  day,  for 
vhioh  the  vendee  agreed  to  pay  to  the 
vendor  part  of  the  purchase  money  on 
the  tame  day,  and  to  give  him,  for  the 
balance,  a  deed  of  trust,  or  tuah  other  se- 
otirity  as  he  might  require,  and  that  the 
eonveyaoce  wm  not  to  be  exeeuteil  initil 
the  ficat  payment  was  made,  and  security 
gliven,  the  declaration,  in  behalf  of  the 
vendor,  iuflkiently  eharged  a  breach,  by 
stating  that  the  plaintiff  waa  on  that  day 
•n  lawful  and  peaceful  posteasion  of  the 
land,  and  ready  to  give  the  defendant  pos- 
session,  with  a  proper  conveyance,  clear 
of  all  incumbrances,  but  that  the  defend- 
iant  failed  to  make  the  payment  and  giv« 
the  seeority,  '  159" 

5.  What  pleas,  to  sueh  a  declaration,  are  in- 

9.  A  defendants  relinquishing  his  pica,  and 
agreeing  to  the  plaintiffs  damo^eg,  is  a 
confession  of  judgment,  and,  of  course,  a 
release  of  emors*  Choice  ?.  Pope'*  a^mV., 

/.  In  an  action  of  co«rpnant,  the  declaration 
describing  the  covenant  as  sealed  by  the  de- 
fendant, without  mentioning  wiy  other  per- 
son; and  the  plea  being  «  covenants  per- 
formed," though  without  prolong  oyer', 
a  joint  and  several  covenant  sealed  by  the 
defendant,  and  others,  but  in  other  re- 
specu  answering  to  the  desci  iptioo  in  the 
declaration,  is  adnussible  as  evidence  to. 
the  jury.    HoUingnom^UiM  v.  Dunbar, 

8.  A  pomt,  on  which  a  party  requested  the 

court  to  instract  the  jui-v,  is  not  to  be  re- 
gaixled  as  a  mere  absti-act  question,  (con- 
cemmg  which  the  court  was  not  bound  to 
give  an  opinion,)  if  h  appear,  from  the 
pleadings,,  that  such  point  mght  have  ap- 
plietl  to  the  case  before  thejurv,  and  the 
contrary  be  not  staled,  ii/te/ten'y,  Cocke, 
Crawford  &  Co.  igt 

9.  In  debt  on  a  bond,  if  the  defendant,  after 

craving  oyer,  plead  'payment,''  and  it 
appear>  from  the  condition  of  the  bond, 
Uiatonly  a;^ar/  of  the  debt  had  become 
due  at  the  time  Of  institution  of  the  suit, 
the  pleafpctendsto  that  pait  only,  and  not 
to  sums  which  might  become  due  there- 
after. Thatcher  &  Bemdon  v.  Taylor 
y  Cochrane^  249 

10.  It  is  no  plA  to  an  action  upon  an  injunc- 
tion bond>  "that  the  iivjunctioa  was  not 
dissolved  unconditionally^  but  upon  terms. 
that  the  plaintir  at  law  should  exeeirte  a 
bond  for  securing  the  title  to  a  tract  of 
land,''  without  averring  in  the  plea  that 
•nch  bond  was  liot  thereupon  civen.  Crow 
^  Scott  y.Campbdk  251 

11.  Such  defective  plea  ought  not  to  be  re- 
ecivcd  by  the  qoort  to  set  aside  an  office 
jtidgmeDt,  jb. 


eeutor,  who  is  aevertbelesi  permUud  tm 
retain  the  poiteoeion  thereof  is  frauds' 
lent  and  void,  as  to  legateeo^  wo  veil  as 
creditoro  and  purchaoero    Mobcrfmi  v 
EveU,  1' 

2.  Where  a  slave  is  giv^n  to  an  infiurt,  and 
left  by  the  donor  with  the  mother  of  sueh 
infant  for  iU  benefit,  (the  father  heaom 
dead,)  the  possession  i>y  the  mother  kS 
be  considered  possessioa  by  the  in^t 
Mortimer  v.  Brumfietd,  i^ 

5.  SeeblVTKY,  right  op,  ^ai  Birthrimkt. 
letoet  of  Mall,  v.  Bull,  ^^ 

POSTHUMOUS  CHILD. 

1.  A  devise  in  general  termo,  to  thet^ta- 
tor's  '«  children,''  does  not  comprehend  a 
poatfttimouo  child,  so  as  to  prevent  it  from 
claiming,  under  the  act  of  asssemUr  at 
pretermitted  by  the  will,  ^rmiotead'and 
otheroy.  JOangerJield  andwife^  SO 

2.  %tu<gre.  Does  the  testator*a  knowing  a( 
the  time  of  making  the  will,  that  his  wife 
IS  pregnant,  make  any  difiereaee  in  the 
case  ?    '  ^ 

3.  A  posthumous  child,  unprovided  for  by 
settlement,  and  pretermitted  by  the  la4 
will  of  its  fatlier,  is  entitled  to  a  share  of 
the  veal  estate,  notwlthsUudbg  sueh  child 
be  a  daughter,  and  it  appear,  &om  the 
wnl,  that  the  testator  intended  to  give  aS 
his  landt  to  his  tons,  ^ 

4.  Su^  posthumous  child  is  entitled  to  soch 

share  of  the  real  and  peraonal  estate,  tm 
It  would  have  been  entiiJed  to  il  the  father 
had  died  intestate ;  including  proite  of 
lamb,  hireo  a/  negroes,  and  intereot  and 
profit*  ot  otiier  penomil  estate,  ih, 

5.  The  portion  of  such  posthumous  eldtd  is 

not  to  be  raised  by  a  division  of  the  estate 
into  equal  parts,  but  by  a  proportimtable 
contrtbuHon  by  the  devfoeeo  and  2era- 
teea,  and  those  claiming  under  them,  lb 
e.  Purchasers  from  the  devisees  and  lenteea 
are  not  exempted  from  contributhig  to 
make  up  the  portion  of  such  posthumous 
child,  by  their  having  purchased  vithDot 
notice  of  such  claim,  11^ 

PRACTICE. 


POSSESSION. 

1.  An  abeolnte  Mil  of  sale  of  slaves,  by  an  ex- 


1.  It  f^  noi  tiL'ci>ESarj,  in  a  7p?cl»1  Ttri^ 
tlmt  fi  9ihI  faf  found  ej^pretsfyt  c*  nmrnm^ 
if  facts  timeunthtg  ttt.h^nd  in  Ugatem^ 
otructioji  AefffundL    Jl»hertM»n  v.  Evelt^ 

2.  If  an   e^^ciilor  or  adrniniAiraUir  wi^  to 

proiKMty  in  his  [msistsBion  is  not  to  be  mop 
sidercil  (ijtfifMjii.^  mualHiwfii&liy/^tici^fW 
deer},  nni!  cannot  gfre  it  lb  cvid«:acewv 
dcr  «  pleH  of  '^ftdfy  administered,^  [a 
wliicli  it  is  not  mentioned,  Tuftim^s 
admx.  V.  Richards  £jf  Cq.^  | 

5.  A  defi!tir1jiht  cannot  ha  we  the  sidtunl^^  of 
the  act  imposing  v  llmitaiiotj  qJf  n^evear 
unrju  nrtions  oa  sim'e  a^couuti^  «ftld#M| 
pleading  it^  ^ 

»  Digitized  by  VjOOQ IC 


mimX  TO  THS  PRINCIPAL  MATTERS.  ^45 

i.  A  deeree^  whieh  is  fintl  in  all  reapoett,  good  «aiue  shown  ?    Bpfinn^ideviteetT. 

except  that  "  liberty  i»  reserved  to  the  SmiiA  and  other9»  108 

partieB,  or  either  of  them,  to  resort  to  14.  After  an  injiiDOtioa  has  been  wholly  dis« 

the  court  for  its  further  interposition    if  solved^  if  the  cause  be  set  for  hearing*  om^ 

it  should  be  found  necessary,'*   may    be  notkm  of  the  defendant  in  equity,  be  can- 

amended^  on  rnvtion,  in  a  aitmmary  vay^  not  take  advantage  of  thit  circumstance 

itr  by  biU  of  rtvieto.    Sheppard'9  ex' or,  that  the  bill  shonid  bare  been  dismissed 

Y.  Stwkf  ittulwfe,  ^  under  the  act  of  assembly.     FmnkHn  ▼• 

5.  See  Parti i:s,  Nob.  1,  2,  S,  .and  pi.  S,  3,  Wilkinson^  112  . 

^  ib.  15.  It  is  not  necessary,  in  the  deelnration  in 

$,  Under  the  prayer  for  general  reliefs  the  detinue,  to  state  a  epeeial  demand  and  re- 
plaintiff  in  equity  cannot  recover  a  oUim  fu«al ;  but  the  general  charge  that  the 
distinct  from  that  demanded  or  put  in  is-  defendant,  although  often  requested,  fcc^ 
sue  by  the  bill,  pi.  5.                '    t       ib.  is  sufficient.     MoPtimer  v.  Mrttf^field, 

7«  A  decree  against  an  executor  or  adminis^  122 

tratorforabaiancedue  onhisadminisira-  16.  See   Abatbmeii^,  No.  I.;    Meet  Y. 

tion  account,  ought  not  to  be,  **  that  he  SUpPj  '  ^  159 

pay  the  sameout  of  the  estate  in  his  hands  17.  Under  what  circnmstaneet  a  party,  having 

to  be  administered  r'  but  o 9  Ms  own ^ro-  been  repeatedlj  indulged  with  oontinu- 

per  debta  pi.  6.  ib.  anoes  of  a  cause,  mav  with  propriety  be 

8.  See  PARTisa,  No.  4,  and  Branch' 9  refused  a  further  continuance.  MiUtead 
adttCx.  V.  iooher*9  adnfr.,  pi.  I.           43  v  R^dman^  219 

9.  See  Decree,  No.  6. ;  Turner  v.  Turner^  19.  If  the  defendant  in  an  action  of  covenant 

66  die.  afterjndgment  by  default  against  him 

10.  Where  a  defendant  in  chancei7  has  not  and  the  bail  for  his  appearance,  and  be- 
answered  the  bill,  it  is  error  to  enter  a  fore  a  writ  of  inquiry  executed,  the  plain- 
final  decree  itgainst  him,  without  tlte  previ-  tiff  cannot  have  a  ecirefaciae  against  the 
ous  service  of  a  decree  nieiy  and  his  appear-  bail,  but  only  against  the  executors  and 
ingbt^fore  commissioners  appointed  to  take  administratorf^ot  the  defendant*  Saun* 
an  account,  or  having  notice  of  their  nro-  dere  v.  Oain9^  225 
ceeding  to  take  it,  does  not  preclude  him  19.  In  a  decree  of  reversal,  the  appellate  court 
from  making  this  objection.  Legrand  v.  ,  will,  if  requested,  further  direct,  that,  in 
FVanciaco,                                             83  case  the  monev  and  costs  recovered  by  the 

11.  Id  a  suit  in  chancery  against  a  defendant  appellee  shall  have  been  paid,  the  same  be 

irho  is  out  of  this  country,  and  another  refunded,  with  lawful  interest  from  the 

^  within   the    same,  having  in   his  hands  time  of  payment.     Stanard  v.  Brown* 

effects  of  or  otherwise  indebted  to,  such  /ow,  289 

absentee,  a   decree   cannot  be   entered  29.  The  court  of  appeals,  in  affirming  a  de- 

against  the  defendant  in  this  country,  un-  eree,  will  add  any  explanation  which  may 

til,  by  legal  proof  and  regular  proceeding  he  necessary  to  make  it  correctly  Utider- 

the   plaintin    has  established    his   claim  stood.    Jdayo  v.  PnrcelL%  245 

against  the  absentee.     Gibeon  v.  White  &  21*  See  Pleading,  No.  9.;    Thatcher^ 

Co .,  9i  Nemdon  v.  Taylor  &  Cochrane,  trueteee^ 

lt^  In  ttuoh  case,  if  die  defendant  in  this  conn-  Uc.  of  Miller,  ,249 
try  appear  not  to  be  a  debtor  of  the  ab-  32.  How  a  judgment  on  a  bond,  for  payment 
sentee,  but  to  hold  effects  belcmging  to  of  a  debt  by  in9taUment9,  should  be 
him.  by  a  title  not  effectual  against  credi-  worded,  -b. 
tors,  or  without  any  title  at  all,  he  should  23.  Judgment  oughl  not  to  be  rendered  on  n 
be  considered  personally  responsible  only  three  monthr  replevy-bond,  for  interest 
for  so  much  as  he  may  hnve  consumed  or  from  a  day  anterior  to  the  date  of  the 
appropriated  to  his  own  use,  so  as  not  to  bond  s  hot  it  maj  for  interest  fmm  that 
be  foi  tiicomitig,  Or  for  tlie  profiu  he  may  date,  on  the  rent  and  costs  of  the  distress 
have  received;  but,  for  that  amount,  a  added  togetlier.  And  if  the  bond  he  taken 
decree  may  be  made  against  him  person-  tncludbg  interest  from  a  day  anterior  to 
ally,  in  the  first  place,  holding  the  pro*  its  date,  such  erroneous  interest  may  be 
perty  in  his  hunds  ultimately  bound,  if  he  deducted,  and  judgment  entered  for  the 
be  insolvent,  and  for  the  balance  of  the  rieht  sum.  William9 y ,  Hotoardf  277 
plaintiff's  claim,  the  court  may  proceed,  24  Where  a  bill  in  equity  is  exhibited  by  the 
in  the  first  place^  against  the  property  it-  vendor  of  land  against  the  porchaser  for 
self  either  by  considering  such  defend-  specific  performance,  if  the  purchaser tAi-' 
aut  <  •  >  nee  thereof,  for  the  use  of  credi-  ject  to  the  title,  and  it  appear  doubtful 
tor.^  L*  (lirv.-^tiQga  sale  unless  the  debt  whether  the  plaintiff  can  make  snob  a 
be  \>\n\  «v  n  kiycii  day  or  by  sequestering  title  as  would  auihorize  a  decree  fiw  spe- 
lt, .under  ti.,-  .set  of  assembly,)  as  the  cifio  performance,  or  oiher  relief  on  giv- 
property  of  Vi"  absentee,                        ib.  ing  bond  to  guard  against  remote  or  Im- 

13,  Qttisre  aHci  »     i a  in  chancery  has  been  j>t-obable  con dngencies,  the  title  ought,  0/ 
set  for  heari':.:,  h-\    the  plaintiff  a  right  to  conrfe,  to  be  reFeiTcd  to  a  comminioner 

amend  h«  Hii;  l .  fore  the  hearing,  as  A  to  be  examined  and  reported  upon.    Bc' 

matter  of  conrsL,  'tp  >u  paying  the  defend-  verlys.  Law90ff9  heir9,  pi.  I.  SI7 

ant  all  costs  or.oai.loi^<*d  thereby,  oris  such  25.  See  Tit'  ft,  and  pi.  3,  4.  ib. 

-anaeiMlment  (o  be  permitted  only  upon  26.  WJ^ere  a  pUintjff  ia  eoi^ttri^^l^vmff  J)i^ 
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eqoUable  tide  to  land,  mies  for  the  legal 
title,  (he  person  holding  tuch  legal  title  it 
a  aufBcient  defendanl^  without  laakiug  the 
person  of  whom  he  purchased  a  partj  to 
the  suit.    M.ifO  v.  Murcfde,  pi.  X.      358 

fi7.  See  Pakti£8»  No.  6,  and  pi.  3.  ib. 

jSS.  See  Parties.  No.  7»and  pt.^4.  ib. 

29.  The  plaintiff  eanuot  appeal  trom  a  judg- 
ment in  favour  of  all  the  def^ndHiits,  ex- 
cept one,  in  Kjoiht  action  of  trespass,  un" 
til  the  suit  has  been  abated,  dismissed,  or 
decided  at  to  tlmt  one.  ffelU  v.  Jach- 
eon  pi.  I.  458 

SO.  See  BiVR>  No.  a  {  Hoberte  t.  Jordan,  pi. 
I  488 

31.  See  Account,  Na  15.  and  pi.  2.         ib. 

3£.  See  Assignment,  No.  4,' and  pi.  $.    ib. 

33.  An  administrator  may  declare  in  the  debet 
and  detinet  on  a  bond  executed  to  himself 
as  such ;  and  his  executor  or  administra- 
tor  hus  a  right  to  bring  an  action  upon  it. 
Boviden,  ex  or.  of  Mo^re,  v.  Tuggart^ 

513 

34.  See  Parties  No.  10.;  and  Foster  and 
•ufi/e  V   Ore7iehaw*9  ex  or 8.  pL  ^  5 14 

35.  When  Iands»  held  by  several  devisees  in 
the  same  will,  are  charged  in  equity  to 
satisf;^  a  bond  debt  of  the  devisor,  the  de- 
cree should  be  against  the  lands  of, all  the 

■  devisees,  (or  the  money  received  or 
claimed  in  Heu  thereof  ;  in  rateaMe  pio- 
portions ;  and  not  against  the  land  of  one 
only,  witii  liberty  to  that  one  to  sue  the 
others  for  contribution,  pi.  3.  .  ib. 

96.  It  aeemSy  that  a  party  to  whom  a  new  trial 
is  granted  may,  at  the  next  term,  without 
claiming  such  trial,  file  errors  in  arrest  of 
judgment.  Hali  v.  Smith,  Young  ^ 
Hyae^\i\   1  550 

$7.  iiee  Assumpsit,  Nos.  3,  4,  and  pi.  2,  3- 

ib. 

38.  See  ^ssujIpsit,  No.  5,  and  Stxtonv. 
Holmes,  566 

PRESUMPTION. 

1*  The  refusal  of  ao  6zeeotor  to  qu«lif]|r  may 
be  presumed  fcom  circumstances,  without 
renunciation  of  r«*oord.  See  Convey- 
ance, No.  S.|  Geddy  U  Knox^,  But- 
ler  and  w/e,  pi  2.  345 

«»  See  ^cci.  NT,  No  14  ;  Freeland,  &e. 
▼.  Cocke'9  repreeentativeOf  pi.  2.       SS2 


PRESUMPTION  OP  TITLE, 

I.  The  court  of  a  county  having  caused  a 
court-house  and  jail  to  be  erected,  in  or 
»boat  the  year  17 14,  and  courts  having 
been  oontinually  hsld.  in  such  courthouse 

,  until  the  year  1801,  it  ought,  in  a  court  of 
eqoitv,  to  be  presumed  that  the  title  to 

J  two  acres  of  the  land  built  upon,  and  adja- 
eent»  were  duly  vested  in  the  court  and 
then*  suecessorsi:  although  no  deed  from 
the  oiiRinal  proprietor  cai«  be  prmluced. 
Bookin'o  derdteeo  v    Smith  and  «Me**8, 

102 

S*  Quicre.   Oogh^  not  sach  presamptttm  to 


take  place  at  law,  as  well  ma  in  eqwtj  i 

tos 

3  It  eeemsy  that  in  such  eaae,  s  dec  R'T  ia 
ejectniviit  against  a  per«oii  cLjontcg  bf 
assign mt-ut  from  the  county  eotiity  »  bo 
bar  to  hisreco^enog  the  laud  in  a  cwurt 
of  equity,  A^ 

PRINCIP  VL  OBUGOR. 

•foe  Contribution,    No.  3.;    .VCir- 
mack'a  adm'r.  v,  ObannotCo  ejc'er.  ^e. 


PRISON  Bt^UNDS. 

L  A  debtor,  being  surrendered  to  the  f 
by  his  special  bail,  (after  judgneni  %. 
him  in  a  county  cowt.)  cannot  legally  b« 
detained  in  jail,  or  within  the  pnsom 
bounds,  on  a  bond  given  for  that  pmywm^ 
more  than  twenty  day*  from  the  tisie  of 
such  surrender  if  the  eredltor,  lit«  eOmw 
ney,  or  a^ent.  do  not,  within  that  tine, 
charge  him  in  exeeatioa  im  $vrtimg. 
Green  v.  Oarrett,  S3$ 

PROFITS. 

1.  ifoe  Posthumous  Can. D,  Kq.4.s  J^ 

wutead  ami  othere  v.  Ikmger^ld^md 

•wife  iO 

3.  See  Wii.ti,  No.    ^5.;   Bnmck'o  admx, 

V    Booker^e  adm'r.  43 

3.  See  :>i9CiiVERY,  No. 2.;  Bairdr,  Blamd 
and  others,  pi.  3.  570 

PROMISE. 

1.  «SieeDBCLiUiATiON,Na  11.:  ,Mlstead 
V.  Redman^  i19 

9.  The  plaintiff  in  ateumptit  must  eharge 
th e./»romis«  by  the  ^fendant  poutitel^ 
not  by  way  of  recital  only :  for,  if  the  de- 
claration be  defective  in  th'>s  respect  it  is 
a  fatal  eiTm*,.  and  not  cured  by  veidkL 
Sexton  V.  Holmes,  iSf 

PROTEST. 

1.  A  coptf  of  a  bill  of  exchange  and  noUrial 
protest,  with  an  affidavit  of  the  pagee  that 
the  original  is  lost  or  mislaid,  Is  not  ^gal 
evidence  to  cliarge  the  drawer.  Wright 
Y.  Bencock  U  Co.,  pi  3. ,  5St 

PUBLIC  SECURITIES. 

1.  A  teetatoi*,  by  directing  certaik  mPoociFa  to 
be  phiced  out.  at  interest,  *f.^m^gpod 
and  sujficient,  *eewiHes\  io  ]ninOni%er 
Marvland,  as  his  executors  mMiinsk 
proper,''  aulborizod  ih.  m  t4AK?««-^ 
name  in   lnan-n{&ee  eeriifieilfaliW.  Oilier 

,  puhlie  secwriiin,     M'fylf.^JPlf^Bk^ 
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PURCHASE. 


1.  See  Sl A. VE9,  No.  10. ;  fftlUanu  ▼.  Moore, 


PURCUAS^E  MONEY. 

1.  See  Lbasb,  No*.  5,  6. ;  M^Clemhanr. 
Owym,  pi  I,  2.  556 

PURCHASER. 

1.  See  ''.XBCvToRS  and  Administra- 

TOis^  No.  1,  and  Bobert$on  v.  E-weU^ 

.    .       '       ■  1 

S.  See  PoSTHUMotTS  Child,  No  5  ;  jSr^ 
mittead  and  othera  v.  Dangerfield  <md 
w/tf,  *2e 

8.  Pui-ehaatir*  from  deviaees.  or  legatees^  are 
not  exempted  from  oootributiog  to  make 
Qp  the  portion  oi  a  pretermitted  posthu- 
moos  child,  notwi-bstmndiog  they  pareha- 
sed  without  noiioe  of  the  elaim  of  tuoh 
child>  ib. 

4.  If»  by  an  agreement  under  seal,  between 
t^e  vendor  and  ptirehaser  of  a  traet  of  land, 
it  be  eorenanted,  that,  it*  any  part  thereof 
should  be  recovered,  by  tliw,  from  the  pur- 
ohaser,  the  vendor  wilt  abate,  or  refund, 
in  p'-op'irtion  i  and  that  he  will  not  bring 
suit  upon  the  bond  for  the  purchase  money, 
until  the  quantity  of  (and  which  the  pur- 
chafer  is  to  get  shall  be  ascertained ;  provi- 
ded ilie  purchaser  prosecute  a  suit  for  that 
pur^>ose  in  reasonable  time ; — a  court  of 
equit)  will  give  relief  by  iniunction  agHinat 
Hpremuture  ouit  on  the  bond  2  and  if  it 
appear  that  tiie  purchaser  proBecuted  his 
suit  in  reasonable  time,  and  could  not  re- 
cover  the  land,  the  court  will  decree  that 
the  injunction  be  perpetual:  that- what- 
ever money  has  been  paid  be  refunded  1 
that  the  bund  be  sunendere^l  and  cnn- 
eehod,  and  the  contract  rescinded.  Bui' 
litfo  ex*ri  v.  Songater^e  adm'ra  54 

5.  In  such  case,  if    he  purchaser  assigned  to 

the  vendor  a  bond  of  a  third  person  in 
part  payment,  the  court  will  decree  that 
such  bond  be  returned ;  or,  if  he  fail  (o 
return  It.  that  the  vendor  pay  the  purcha« 
ser  the  amount  thereof,  with  interest, 
no  equity  in  fiivonr  of  the  vendor  ap- 
pearing to  exempt  him  from  such  respon- 
sibility ib. 

6.  The  executor  or  adminiatrator,  and  not 
the  heir,  of  the  purchaser,  is  eriliiled  to 
relief,  in  case  the  suit  on  the  bon<)  be 
ftgainst  the  executor  or  admitdatrator, 

ib. 

7.  A  pnrcha^r  of  land,  warranted  by  the 
vendor  tm  ^e  free  of  nil  tncumbrance,  is 
not  precluded  from  relief  in  equity  against 
his  band  for  the  purohftse  money,  by  the 
errcnmstance  that  before  he-  made  the 
purchase  he  wm  fully  apprised  of  the  In- 
cumbrance    Stockton  V.  Cook,  68 

Jl.  See  PlbapinOi  No.  a  ;  Moet  ▼•  Stipp» 
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9.  If  an  agent,  employed  to  sell  a  tract  of 
land,  become  himself  the  purchaser,  by 
bargaining  with  his  employ  er,  ft  oiu  ^^  hom 
he  conceals  the  fact  that  a  better  price 
could  be  goi  from  another  person,  he  is 
guilty  of Jraua,  and  the  cpniract  ougM  to 
be  vacaied  Mo^eley 'a  adm'ra.  and  heire 
V.  Buck  ir'  Bra:ider,  2 1« 

10.  In  such  case,  thti  court  of  equity  will  com- 

pel him  to  pecoovey  the  land,  'on  receive 
ing  back  his  purchase  moue^  with  inte« 
rest,  and  n\ake  him  account  lor  the  rents 
and  profits,  il|. 

11.  A  purchaser  of  land,  being  thoroughly  in- 
formed of  defects  in  the  vendor's  tit!e^ 
and  agrectiog,  nevertheless,  to  pay  inte- 
rest on  the  purchase  money  from  a  cer^ 
tain  dav,  shall  not  be  relieved  from  pay- 
ing sucn  interc&t,  on  the  ground  that  he 
eould  not  ge^  possession  of  part  of  the 
land,  which  he  knew,  at  the  time  of  enter- 
ing into  the  agreement  washeid  by  ano- 
ther person.    Mayo  v  PurceU,         243 

18.  If  the  purchaser  agree  to  pay  a  certain 
*  sum  in  discharge  of  an  incumbrance,  for 
which  sum  he  is  to  have  a  credit  in  part 
of  the  purchase  money,  and  it  does  not 
appear  that  the  vendor  deceived  him  with 
respect  to  th-  sum  for  which  the  removal 
of  such  incumbrance  could  be  obtained^ 
he  is  not  to  be  credited  for  any  larger 
sum  wbich  the  incumbrancer  may  com* 
pel  him  to  pay,  ih. 

IS.  Where  the  pui-chaser  of  land  gives  bond» 
for  the  purchase  money,  pa}  able  at  differ- 
ent times,  and  the  agreement  is,  that  if 
thtr  title  to  any  part  of  the  land  prove  de- 
feotive,  a  deduction  from  the  purchase 
money  shall  be  made  in  proportion  to  the 
value  of  the  land  lost,  a  court  of  equity 
will  not  protect  the  purchaser  against  a« 
aaai^nee  of  one  of  the  bonds,  on  the  grotmd 
of  a  defect  in  the  title  to  part  of  the  land, 
if  it  appear  that  th^  bonds  not  assigned, 
and  remaining  Unsatisfied,  are  sufficient 
to  indemnify  him  against  such  toss.  Fore- 
man  v.  J^ewkirh  and  othera,  .75 

14,  See  Tit  .E,  No.  1.;  Beverly  y.  Lav* 
.    aqri'a  heira^  &c.  317 


Q. 


QUANTUM  MERUIT. 

1.  Where  an  executor  has  a  claim  against 
the  estate  of  his  testator,  depending  on  a 
quantum  meruit  orHty,  he  may  exhibit  a 
bill  in  equity  against  his  co-executors  nnd 
legatees,  to  have  such  claim  established, 
and  fixed  at  a  certain  sum.  Baker  t« 
Baker  and  others,  132 

9  In  such  ease,  he  ought  to  state  the  daim 
with  reasonable  certainty,  by  setting  Ibrth 
his  own  estimate  of  his  services  ;^  but, 
should  he  fail  to  do  so,  his  hill  ought  not 
to  be  dismissed,  but  Iohvc  to  amend  it 
should  be  granted  on  motioD^O  OQLQU 


GAS 
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SCCrTAL. 

|.  lite  plnotlflr,  in  oiiumtit,  i^idat  ^arge  the 

»    promise  b^  the  defendant  ^0«i/n)e/y»  not 

Djr  way  oi  recital  only  /  for  if  the  deeU- 

ratJon  be  defeetiTe>  in  thk  retpect,  it  is  « 

fatal  error,  and  not  cured  bj  verdict. 

'.   SjfXtQn  \.  Moim^     '  596 

BBCORP. 

1^  A  ndeate  entertd  of  re^ord^  bj  i  verbal 
^  dii;eGtion,  in  open  coort|  is  viifid  under 

the  statute  Of  fnmds;  fbr  the  elerk  who 
*^  vaakes  the  note,  or  ikietnonndani,-|^  to  be 

considek-ed  as  the  agent  of  both  parties. 

Moykin*9  lieoifcet  ▼.  Smith  and  9tiher9p 
;  ^  108 

REPUSAJ^.  TO  aUAUFT. 

1.  An  ei^eeator's  refusal  to  <|aaUf)r  nuy  be 

'    toai)d  on  proof  of  declarations  tfi  pa^,  or 

pr&9umea  ftom  eircnni^nces,    without 

*  m'ny '  renunciation  of  record.  Geddy  ^ 
JAioQf  V.  MutUr  and  -aife^  pi.  2.        diS 

^     X  BBU^ASfi. 

K  A  release  esteted  of^  record^  by  a  rerbal 

*  direetiOB  in  open  e(»in%  is  valid  under  the 
•tamte  of  frauds ;  foMhe  oterk  who  makes 

'  tibe  note,  or  luemorandam,  i»  to  be  eonsi- 

'  dered  as  the  agent  of  both  parties.  Boy* 
hinr'9^  d^oisetft  v.  SmHh  and  ^thert,  109 
%  A  confession  oT  judgment  and  releate  of 
^gtUff^  will  befitap|K^ed,  though  made  by 
a  lAmi-  of  weak  understanding,  in  the  ha- 
bit of  maldn^  improvidettt  bargains,  ad« 
jdioted  to  intosicatfOUt  and  embarrassedin' 

•  -'his  oirounistanees;  and'  though *>«o<h%na- 
f^ssiOn  was  intlueed  by-the  plaintiff's  giv. 

^  Ing  hinr  time  to  pay  the  meney^  if  no  oth- 
er influence  nous  exerted,  and  no  fraud 
was  committed  in  obtaining  such  confes- 
sion, the  same  being  deliberately  and  vo- 
luntarily made  by  the  defendant,  or  by  vir- 

'  tue  of  a  power  of  attorney,  deliber<ttely 
and  voluntarily  executed  by  him.  MuBen 
▼.  Wm^mh  .   ,  126 

Rfi^^AS^  OF  ERRORS. 

I.  A  defendant's  relinqnUhtng  his  plea,  and 
agreeing  to  the  plaintiff's  damagen^  is  a 
confession  of  judgment,  and,  of  course,  a 
release  of  errors,  Cooke  v.  Pope*e  adm"  r: 

167 

RFJLIEP. 

"^  Under  the  prayer  for  ^reneral  reUef,  the 
plftinUff^  in  equity,  cannot  recover  a  claim 
disiinci  from  4hat  dem|^n(}ed,  or  put  in 


issue,  by  bis  biU.  Skeppante  ma^mr.  t. 
Starke  and  mfe,  pL  5.  $9 

ft  jSSse£<^uiTY,NQ.ad.;  Sto^^myf.C^eke^ 

'  U 

S.  Under  wliat  circumstances  a  ng;bt  to  re- 
lief in  equity  mi^  be  lost  by  sets  ef  eon. 
firmation  a&d  eoaapremiae.  if n sen  v. 
IfilHama,  jss 

REMAlNDEil. 

1.  Interest  allowed  ta  a  lagatee^  in  leaiaii- 
der,  from  the  end  of  ^e  vear  in  w^ich 
the  tenant  for  life  died,  ifeate'e  cr'«% 
V.  Carr  and  wifig,  -       «       m 

3.  See  OovTivoiiiKT  Rbmaikbms  and 
Coleman  and  -mfe  r,  MoUada$^  510 

S.  Lands,  devised,  without  any  epeeiJU  aiuffge 
by  will  or  deed,  ooghct^ot  tolbe  chari^ 
in  etpiity  to  satisfy  a  bond  debt  of  ^  de- 
visor, until  the  personal  estnleis  exhansl- 
ed,  inoklding  a  fimoamder  m  etnvet^  ex- 
pectant upon  an  eftate  for  the  Kfe  of  the 
testator's  widow.  Foeter  a$td  -wife  v. 
Creh9hav>^i  ex*rt.  514 

^  5!0e  UevcbsiOn;  and  .B»rfAi->>AlL  festce 
of  Mall,  V.  Ball,  pL  1.  5% 

RENTS. 

1.  See'E<ujnr,^(0.U.i.Me9ek/»adm'n. 
V.  Bncb  l^  Brander^  gfl| 

S.  See  Rbplsvy  Bavn;  and  ffUHamer. 
Bmtardt  377 

a.  //  oeemh  that  on  a  lease  of  a  tiMt  ef  land, 
with  sundry  sTaves  and  other  pcnooal 
property,  reserving^  by  way  of  rent^  a 
gross  sum  payable  annually,  tWreaMdv, 
by  dUtreoa^  may  be  reaorted  la  witlioiit 
any  express  stipulation.  WiUittme^^Br9- 
Jf <  *  877 

4.  M^nl  may  be  panrabte  ia  o<Am«c%  by  cm- 
tr€tcti  tixA  such  rent  may  be  disCiMaed 
for,  if  not  paid  when  due,  ik 

5.  Where  a  testator  direou  the  moneys 
arising  from  eertdn  so«rees{am«ng  wftich 
are  the  rente  of  hie  lande)  to  be  ptoeei 
out  at  interest,  his  executor  is  impfiedfy 
authorized  to  make  leasen  of  sneb  laads. 
not  already  occupied  by  tenants,  assre 
not  necessary  to  be  reserved  for  ooltivitiQa 
by  tlie  t^tstatnrS  own  shvcBi  JIgKJM  t. 
J^eachfe  adn^r.  *       '^   *•  2$S 


REPLEADER. . 

1.  If  a  joiT  be  impanelled  «« ««  try  the  ki^ 
Joinedr  when,  m  reaUty,  noissoe  is  joiaed, 
the  judgment  mast^bepsveraed,aQ4tte 
verdict  set  aside,  notwithstanMg  ^  "nm 
agfrinst  the  partv  who  foiled |n  WKeetf^t^ 
negative  on  bis  side,  th6  alfin^^lJMer 
pleaded  on  the  dtfaer  side.  ^KBtSK^ 
adm*re,  v.  B^nett,  **^*' ^"TW 

REPLEVY  BONiJ^J|«l«^^ 

1.  Judgment  ought  not  ta  be  -^ 
tfiree  months'  replefy  bo«|y 
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VroiiA  a  (fty  aoterior  to  tbe  date  of  the 
bond  i  bot  it  maj  for  interett  from  thai 
daict  on  the  rent  and  eottt  of  the  distress 
added  together.  And  if  the  bond  be  ta« 
'  ken,  iuoluding  interest,  trora  a  day  ante- 
rior to  It .  date,  aaek  erroneoM  interest 
may  be  dt^uoted,  and  judgnaetit  entered 
for  the  right  sum.    tfillianu  v.  Jl^ward, 

277 

RESIDUARY  CLAUSB. 

1«  In  this  etne,  a  genet«l  residuary  elaose,  in 
a  win,  Kas  oonatrued  at  not  aarryiug  the 
reversion  after  a  life  estate  in  the  himJ, 
there  being  otheV  property  whieh  the  tes- 
tator etidentiy  intended  to  convoy  by  such 
clause ;  and,  moreover^  tbe  life  estate  in 
tho  hind  being  created  for  the  benefit  of 
the  same  persons  to  whom  the  residuum 
'  WAS  bequeathed  t  it  was.  therefore,  deci- 
ded that  they  were  not  entitled  to  the  fee 
simple,  but  that  it  vested  in  tlie  heir  at 
Uw.  Thi&p9  tmd  -wife  v.  MeUon  and  o/A- 
en,  76 

8.  See  L«GATEB8»  Ko»  7*;  Ptirtell  v. 
Maddox,  79 

RESIDUUM. 

.  1.  See  Partibi  t  and  Sheppard*i  ex*  or.  t. 
Siorke  and  wfe,  pi.  5  29 

2.  An  executor  ought  not  to  be  compelled  Ut 
make  distribution  of  a  reBtdwtin.  until  bond 
and  security  be  gtten,  by  the  distributees, 
ai  requind  by  the  act  dif  assembly  in  the 
atae  o^h  adndmetPatm',  ib. 

^*  WKmH  division  of  a  testator's  estate,  in 
ptu^iance  of  hia  vill.  U  net  to.  be  matk  at 
ene  and  the  tame  timet  but  at  the  several 
perioda  when  one  or  more  of  his  ohil- 
dr«n  shall  separate  from  the  family,  it  is 
not  neeeasary  that  uU  the  legatees  be 
made  parties  to  each  suit  in  chaneer^f  for 
a  division  ;  but  only  those  entitled  to  par- 
ticipate in  the  divis^n  then  in  ifueerion, 
£rawfh*9  adm^x  v.  Benker^e  adm'r,^  4S 
4.  See  VlTii^LS,  Nos.  i24,95.  ib. 

RESTITUTION, 

1.  In  a  decree  of  reversal,  theaapellate  court 
win,  if  requested,  further  oirect,  that,  in 
case  the  money  and  costs  recovered  by  the 
appellee  shall  have  been  paid,  the  same  be 
refunded,  with  lawful  interest  from  the 
time  of  payment.  Stanard  v.  Jirewn* 
hw,  ««9 

-V.  .     RETURN  DAY. 

!•  M  teeme^  fiat,  whtre  a  ctipiae  ad  eutie* 
Jfademdum  ia  executed  at  any  tifpe  before 
the  return-day  thereof^  the  sheriv  may  re- 
eeire  pro^rty  tendered  bv  the  debtor  in 
disehw^  «f  his  body  out  of  custody,  and 
appoint  a  day  of  tale  peetefiet  to  the  rr- 
tmtnda^i  spA  that  a  bond  for  the  forth- 
VoL.ai.  4N 


coming  of  such  property  la  good  in  law^ 
though  dated  after  such  return  day.  />  M 
V.  Evatte,  pi.  A  ^  # 

REVERSAL.  OF  JUDdMENT. 

1.  An  appellate  eonrt  ought  not  to  reverse  % 
judenftent,  without  proceeding  to  giva 
such  judgment  as  the  inferior  court  should 
have  given.    Durhf.v  Hendereony      115 

8.  See  JuKiSDioTiox^  Na  1.;  Leroi9  r. 
Lon^i  156 

3.  On  a  bill  of  exeeptioM,  to  the  opinion  of 

the  eouK  below,  refusnig  to  grant  a  con- 
tinuance, the  appellate  eeart  ought  not  to 
reverse  the  judgment  for  a  ground  of  eon- 
tinuance  not  stated  in  suen  ekceptiont. 
Ro99  V.  JVbrveli,  170 

4.  See  Summary  Kemedti  and  )fedbt 
ex'tr.  of  Oebem,  v.  M^J^eU,  18i 

5.  Se€  Js^rtAiLs,  Nob  3  ;  MileUad  v. 
Jiedmun,  319 

6.  ^S^  Title,  No. 4.;  Beverley  v*  Xaw- 
MJi'a  Aeirt,  •     317 

REVERSION. 

1.  In  thiscaje,  a  general  residuary  clause  In  % 
will,  was  construed  as  not  carr^  ing  the  re* 
version  after  a  life  esUte  in  the  land,thero 
beiin;  other  property  which  the  testator 
evidently  intended  to  conv4^  by  such 
clause}  and.  moreover,  the  life  estate  io 
the  land  being'  created  fot  the  benefit  of 
the  same  persons  to  whom  the  residotun 
was  bequeathed :  it  was»  therefore,  decl* 
ded  that  they  were  not  entitled  to  the  fee 
simple,  hilt  that  it  veslad  in  the  heir  aC 
law  Philipe  and  -wife  v.  MeUon  and 
ether9,  76 

8.  A  testator,  who  died  in  the  year  1764,  de- 
vised a  traet  ef  land  to  his  sons,  Joeebh 
and  Thenua^  •*  during  their  natuml  hfe, 
and  no  longer,  and  then  to  each  of  their 
eldest  sons,  and  then*  heirs,  for  ever ;  and, 
if  no  mule  ieaucf  to  each  of  their  eldest 
daushters,  and  their  heirs»  lor  ever.'*  Ja- 
eeph  and  Thomae  entered  and  made  par- 
tition, and  in  the  vear  1797,  Joeeph  died 
with<mt  having  had  any  son  or  daughter. 
It  was  adjudgMl  that  his'  share  of  the  land 
reverted  to  the  tesfator*a  heir  at  law. 
Jtirthrisht,  leeeee  ^HaUy  t.  HaU,  pL  1. 
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(ly  See  BxLi.  o»  Review* 
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fi.  S&e  Slavs*,  Koi.  5,  t,  b^A  Btmd^h  t. 
Jtand^ph  and  other9,  99 

3n  Set  8ikAV&8^  Ko.  10»  and  H^ilUam*  v. 
Jifoot'e.  310 

4,  ^teFoBTBCOMiNO  BoyDyNos.4,  5,  6^ 
4iiiU  Lutkv.  Hamtay,  pL  2,  .>,  4  417 

5»  It*  lands  be  sold  aoeordin^  to  eertain  metes 
and  boands,  aud,  by  a  covenant  under  seal, 
'  the  Teiidor  agree  to  wairaot  the  title 
*  against  fill  persons  whatsoerer,  he  is  bound 
to  include  lu  a  eoiif  ejrance  with  general 
warranty,  and  in  case  ot  eviction,  to  make 
cprnpensation  tot  all  the  lands  wtthia  those 
hounds  which  he  held  and  claimed  as  his 
own,  at  the  time  of  the  sale,  and  $k9v)ed 
to  the  purchaser  at  pait  of  the  lands  solil  i 
BOtwIthstaifH^iig  his  title  thereto  may  be 
defective  :  btitne  is  not  bound  to'convey 

*     lauds  which  vere  not  held  and  claimed  by 

'  bim,  at  the  time  of  the  sale,  nor  shown  as 
part  ofthe  lands  sold,  although  his  title- 
papers  may  eomprehend  them.  Beverly 
▼.  Lav8on:$Mr9,  pi.  S.  317 

f.  If  land  be  86Id  on  a  eredit,  a  day  being 
'Appointed  whtn  the  purchaser  is  to  give 
bond  and  security  for  the  money,  and  the 
tendor  to  eonvey  the  land,  and  on  the  day 
apfiointed  ^he  purchaser  is  ready  with  the 
hond  and  seeurily,  but  the  vendor  not 
teady  to  eonvey;  on  a  bill  afterwards 
hrovght  by  the  vendor  against  the  pureba- 
ser,  fbr  specific  performance,  it  is  too  ri- 
gorous to  decree  an  absolute  sale  of  the 
land,  on  a  short  notice  to  raise  the  pur- 
ehase  money:  but  if  it  appear,  on  exami- 
nation of  tlte  title,  that  the  contract  can, 
according  to  the  principles  of  equity,  be 
'  enfbrccd  on  both  sides,  the  decree  should 
be  that  the  land  be  held  boimd  for  the 
purchase.  If  bond  and  security  f<jr  pay- 
ment thereof  be  not  ||iven  witMn  a  rea- 
wmable  time  after  the  title  shall  have  been 
made,  and  approved  by  the  judge,  and  af- 
ter the  plaintiff  shall  have  performed  such 
tKhet*  acts  as  the  court  may  enjoin  upon 
him  {  and  that  thereupon  the  land  be  sold, 
after  allowing  such  f\irther  ressoeable 
*tiroe  to  redeem  the  same  by  pnyment  of 
the  debt  and  interest,  as  Is  customary  in 
the  ease  of  mortgages,  pi.  d.  ib. 

7-  Ateffro>^vtyANCE,  Nos,  «,  3,;  Cedihf 
t^  K^BX  V.  Butler  and  w//e,  345 

8.  iBwIt*jtr!<rcTioN,  No.  17.1  ffihon  6f 
Trent  f.  Bmtler  and othere,  pi.  I .-      559 

9.  ^  SLA  VEf,  No.  13^  and  pi.  S;  ib. 

SCIRE  PAaAS. 


%,  k-ecire  f^cia9y  pwporting  to  be  founded 
-yipon  a  jndgment  entermi  at  mlee  in  the 
^ksrk^ftofllce  tof  a  eounfy  eoart,  but  not 
snent)oDin|t  that  that  judgment  was  eon- 
lirmed^  by.mit  being  set  aside  at  the  ensn<«^ 
ing  quarterly  ttrm,  nor  even  that  saeh 
quarterly  termoecnrred  prior  to  thr  suing 
out  of  the  said  scire  faciae^  ought  to  be 
quashe^  as  not  setting  forth  any  leMl 
eaaae  qr  action.    Evime  v.  Fre^and,  n% 

3.  Ifthe4»frndtnHn  tm  Aetktt  oC  eofennnt 


die,  ailer>dg;ment  by  deliaoU  ngBMisI  Mm 
and  the  bail  for  his  appearaoee,  wmd  be- 
fore a  writ  of  inquiry  exeented,  theplaie- 
tMT  cannot  have  a  •drefacfar  ^s^^mT  dbe 
bail,  hut  only  against  the  execoCdit  ar 
administrators  eTthe  derendnnt.  Atia»> 
der9  v.  Gtdnw,  :£2S 

3.  A  judgment  on  a  bond»  for  fMQroscnt  ef  a 
debt. by  instalments,  siKmId  %e  **  finrihe 
debt  in  the  declaration  menilaned;  to  be 

•  disehargad  hy^thtf  som  due  at  tlie  tee  ef 
institution  of  the  suit ;  reserving  Gfccrfy 
to  the  plainiaf  to  resort  to  m  adrtfanat 
to  reeovibr  such  other  damagea  as  BB%b 
thereafter  aria^  tudert  he  condition  of  tfee 
bond.**  Tkatchf  ^  Bfl^iuivn  V.  Ta^er 
^  Cochrane,  M 


SECURITY. 

I.  Tlie  aecnrity*  In  a  bond  for  the  ; 

of  an  injnnction»  is  not  fiabWIor  thexiets 
and  damages  which  anay  aeemeno  an  a^ 
peal  to  a  superior  court.  HYeifisii  v. 
Jofme,  -iS^ 

%  The  «ct  of  assembly,  dllowin^  dnmeges  ea 
thaaffirroaneeofdecreelin  clnmeirndDcs 
not  authorise  the  riseovery  of  sneh  dima- 
ges  of  a  security  in  a  boind  H<«<i»&  dscc 
before  that  set,  ""  iL 

&  Where  an  injunction  ia  diiwdycd  vpea  a. 
condition,  and  that  conditiM  tea  been 
eompKed  with,  by  the  defendant  ai  e^«l^, 
the  surety  in  the  ininnetion  hOdA  ia  Mt 
exonerated     Qrotf  &  Seoti  v.  6— /drif, 

91 

4.  The  sure^  in  a  forthe^unlng^  Jwd  %m  a 

right  to  deliver  the  property  4V|h^^yQl 
sale,  if  ho  can,  on  that  day.  ptaeWilf^  ob> 
tain  pnsseifsion  thereof      JAuk  r. 
*aif.pl.8L  417 

5.  SetEiivnY,  Nbs.  50,  ST,  and  pl.4lt4. 

6.  A  court  of  equity  will  not  eempel  a  atce- 
rjty  io  a  bond  to  cootrihute  to  the  nficf  ef 
his  co-security  who  has  been  fomed  Iw 
pay  the  d^bt,  unless  it  appear  thai  dae 
diligence  wns  used,  without  eff^rti^tf^  o^ 
tain  reimbursement  from  the  pvincqial 
oUSgor,  or  th'at  he  was  insqhrent.  JI^^W* 
ma^yeadm'r,  v.  06<infi«f*e  ex'er  amd 
tleviaeetf  4S4 

T,  See  Bail,  Ka  5.;  QuaHSft  t.  ^sj^rd^ 

8.  See  Nulla  bona,  Noe&;  J!Ri^rf«Hiv. 
Hxtgheeandothere^  ^  SM 

A- 

SEISIN. 

U  See  Co^jTj^oe'WT  Rki^aih 

Coleman  a^di^et. 

SERGEANT  OF  A  CORPOl 


1.  A  sergeant  of  a  torperadoii 
iMt  to  ane  for  mei^dDe 
4^loiw   iMr^  %  "     ' 
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sriEniFF.' 

'  1.  Itt  an  action  oil  tlve  case,  againat  a  shcrifTfor 
Jailing  to  lev^  au  eiLccutioiiy  if  the  return 
on  the  exeeuiMtn  wns«  that  tl^re  wure  no 
effect*  Willi  which  the  debt  could  he  bi- 
tisfi^,  the  huji'thcn  is  thrown  on  the  fiitiirir 
,'  tiff  of  i>ri>Yinj|;  the  falsehood  of  ftuch  rc- 
ture  ;  aii4  Uie  court.  If  re(|uested  in  a  pro* 

Ser  manner,  ought  soto  in&tFuet  the  jury* 
»iit  if  the  defendant  request  the  court  to 
instruct  the  jury,  that  it  is  incumbent  on 
the  plainUft'  to  iirove  the  falsehoiMl  of  the 
returtt  menthned  in  the  declaration^  anit 
fto  return  be  tUitinciiy  stated  therein^ 
the  cottrt  ougltt  to  decline  giving  any  iu- 
^-  atru^tioa  in  pursuance  of  such  request 
,,  DaxHB  T.  Johfuon  &  Co.  81 

^a,  See^xz^vTiOKt,  and  Dix  v.  Ewwe^ 

308 
'3.   See  l^ORTHCOMtNO  BoKD^and  Lvsk 
'    V.  Manutty,  pi.  3,  4.  417 

i*  If  two  of  the  persons  nominated  to  the 
governor  by  a  county  court  hate  sncees- 
airely  been  commissioned  to  execi^te  the 
office  of  sheriff  in  such  oQunt^,  and  caoli 
haa  failed  to  give  bond  withm  the  time 
prescribccl  by  Uw,  the  governor,  with  ad- 
Yioe  of  council,  cannot  tlusreupon  com- 
mission (he  person  who  was  com  missioned 
in  the  firtt  instance.  Boxoere  and  othere 
r,Mlltirp  492 

7.  Qtiare,  whether  an  action  upon  tbe  case 
Jies  against  a  sherift'for  refusing  to  permit 
a  person,  who  is  lawfully  entitled,  to  %ote 
at  an  election  of  members  ot*  the  general 
aisembly  ?     Cuftie  v.  Latie,  pi.  2.        579 

SLAVES. 

1.  Aq  absolute  bill  of  sale  of  slaves,  by  an  ex- 
ecutOTf  who  is,  nevertheless,  permitted  to 
retain  the  poteeeeion  thereof ^  is  fraudu- 
lent and  void,  as  to  legatees,  as  well  as 
cteditore  and  purchatere  lioberteon  v. 
EweU^  I- 

2«  Qu^re,.  vhether  a  89 le,  b^  an  executor, 
of  elavet  belonging  to  the  edtitte  of  his  tes- 
tator, for  thepurpoae  of  payintc  a  private 
debt  of  Ida  oton  to  thie  purchaser^  be  void 
As  to  residuaty  legatees,  opoh  iu  appear* 
.  ing  that  the  personal  assets  were  sufficient 
(excldteive  otelavee)  for  paying  the  debts 


Wcfrom  biro  or  lierw     Sheppard'e  f«*or. 
T.  iStarfce  and  vife^  .  an 

4.  See  WiLi«8,  Nos.  24,  35,  and  Jlnjinch'e 
adm^x.  v.  Jiooker'i  admy.  43 

5.  When  a  slave  is  sold  and  delivered,  (aU 
thojQgh  without  a  bill  of  sale^)  it  Is  lo  be 
prestmed,  piima  facie,  that  the  fteilci* 
has  pai-ted  with  ids  title  {  if,  iherei<ire, 
Jie  content!  that  he  reserved  tlie  title  in 
himself  until  the  |)urchase  money  should 
be  p.. id,  the  onue  pmbunili  lies  on  him. 
Jlandotph  v.  Randolph  and  othere^       99 

6.  Jt  aeeme,  that  a  person  who  claims  title^tn 
aslavcjiakv-n  irie^tuciiiiHuijKii^y  i;et  relief  iii 
equity  by  an  iiijurieijon  to  [ire\£iit  thi:  &alif, 
notwaliBtniLdiii^  hit  rvQi#<i)' rit  Feiw.  ibi 

r.  Where  t^  iAa^^i  »  gi^en  to  »u  inJaift,  and 
left  by  the  ilonor  ^itUthe  n^oihc^r  ol'iiueL 
infant,  Lui  itH  henctit,  tUie  father  bdng 
dead,)  iht-  posse esi on  bv  the  n»oibi;i-  ii  to 
be  conytlcrtd  posicaSfion  by  tbe  infunt^ 
Mortimer  v.  Biumftehl,  ii>! 

S.  It  seem;  tliat  on  a  lease  o£a  tract  of  land, 
with  sundry  slaves  and,  otl^gr  pergonal 
property,  reserving,  by  way  of  refill  a 
gross  sum,  |>ayahl<;  annually,  the  remedy^ 
by  distress,  may  be  resorted  to  without 
ant  express  stipulatioo.  HVliams  v./^ow- 
ard,  ,  ^7 

9.  A  marriage  scttlQirwqt  of  land  and  slares, 
for  the  wife's  jointure,  "  in  full  satisfac- 
tion of  her  dow^r,  or  thirds,  \n  any  .lanih^ 
tenements  and  heTeditamentSs  whereof 
the  husband  should  at  any  time  dnripg  his 
life  he  seised  oil  sxky  estate  of  inheritance,^*  • 
was  not  a  bar  to  her  right  of  dower  in  the 
slaves,  thoug^h  n^ade  before  the  apt  of 
1793,  dcclanng  staves  lo  ^e  personal. 
estate.  JialVs  devisees  v*  Jftalls*  €X*ors, 
and  vfidoTP,  279 

10.  If  a  bUvo  be  sold,  upon  condition  that  the 
buyer,  not  liking,  may  return  him  io  a 
given  time,  amf  while  in  the  .buyer^s  pos- 
session, diU  hot  through  his  nesrleet,ht 
be  diMbl^d  by  cold  so  as  to  be  of  little  va- 
lue, the  buyer  thav  refuse  to  kfsep  him* 
and  is  not  responsible  fr>r  ib^  kM%  unlesa 
he  expressly  agreed  to  lie  so  liable. .  But 
tire  buyer  is  responsinfe.  withpot  tuali 
agivement,  for  ordinary  neglect  i  thatU, 
it  he  faile<l  to  take  Aueh  csre  of  Ui|e<8laTe 
as  any  man  of  common  prudence,  and.  eu* 
pable  of  governing  a  family,  takea^of  bis 
own  concerns     Williams  v.  Moore,    StO 


and   expenses,   and  that  the   porehaaQi*  11.  An  agreement  nndei>  neal,  by   which  *^ 


knew  in  what  right  the  executor  held  the 
property,  thoogli  he  migfit  not  have  known 
the  state  of  the  assets  ?  ib. 

Tn  a  division  o(  slaves  among  legatees,  if 
tliose  alloted  to  some  of  them  lie  valued 
ftTf,  and  to  others  at  less,  than  their 
sliares,  and  the  commission- 
kH  makittlthe  cTivisioh  dir^t  that  each 
person  whSe  allot n>ent  is  too  larg^  shall 
pav  a.afir^a,  •^thout  designating  to 
■ahorkfit  seems,  tbat  suoh  payinents  are 
to  be  madd  to  the  executor,  and  by  him 


(being  much  involved  in  debt)  binds  cer- 
tain (tlaves  to  B.,  until  they  attain  the  age 
of  twenty-one  years,  upon  a  oondition 
merely  ••that  2r.' shall  treat  them  in  a 
lawful  and  humane  manner,  aiid  if  he 
shall  die  or  remove  from  the  county,  fhey 
sliall  be  treated  equally  well,*  or  it  shall  ^ 
optional  with  A,  whether  titegr  «hall  re- 
gain a^y  longer  ih  the  saiil  service,''  'is 
not  on  valuable  consi<1ei*ati08,  hot  i^ihtnUi" 
ry  only,  an^  \oi4  a^aiott  erediiors^  JBroad* 
foot  y.  Dyer,  3.ld 


tbthe  other  legatee*^  to  as  to  makt  the  13.  See  ReMAiTSDva,  and  Footer  and'Ofife 
divisiftA  equal:  and  A#  Is  aecoantat)fo..i9^         T.  Crenohavf's  ix^ors.  514 

hS  deliver  iBIHsUsves  alloted    to  ojoj".^  13.  A  suit  oil  a  bond  was'brnii^t  agahisfthe 
9atee  without  yeeeiviDg  the  MTplQs  pay  a-         dehtov^iti  a  county 


till¥^^lAfC*^g*e 
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tefith  .*  be  confessed  judgment  m  there^ 
turn  of  the  tortt   and' furnished  tlie  she- 
riff ttaving  the  eicecutioh  with  a  list  of 
•laves  and  other  property  of  his,  to  be  «d- 
'  irertised  to  be  sold  at  his  own  house  :  the 
property  {Without  b&ing^  teem  t,y  the  ehe- 
nff,  «intil  ihe  day  of  sale)  was  tidvertised, . 
and  sold  to  the  crt^tor  /or  a  Jair price, ' 
though  no  dther  person  hidded     Tlie  cre- 
ditor.   wAo.ve  claim  -was  proved  to  dejtat 
and  bona  fide^    deinsf  d^  brother  of  the 
debtor^ 8  -wife   permitted  the  property  to 
reiuaiii  in  the  debtor's  possession,    and, 
within  flvtj  yeara  afterwapis,  couveved  the 
Mine,  in  trust,  tor  the  use  of  tlie  wife  and 
ehftldriHJ  ol'  the  debror,  hy  a  deed,  record- 
ed in  a  different  couTity  from  that"  in 
which  the  property  was.    Nene  of  these 
oircuQistances   w«re  considered    unfair; 
and  the  deed  was  adjudee<l  to  be  good 
against  otljer  creditors,     n^ilaon  ^  Trent 
y-Butier  and  others,  ii\^^.         ^      559 

14  See  VlA.aRiACe  6&mi,fment,  Nos. 
3,  i,  and  £aird  ?,  £land  and  otfiert,  i>l. 
».  2.  V/O 

15,  A  person,  eAtitled  to  a  lesral  estate  in 
ahtves,  may  wein  equity  to, recover  them, 
if  thereby  a  muiUplicity  of  aidta  may  be 
.  prevented  g  oalling  on  tlie  defendant  to  > 
difcvoer  how  long  he  haa  had .  them  hi 
pOMension,  and  f o  discover  and  state  an 
accoant  ot  their  profits,  pi.  3.  ih. 

SrecIFiC  PERFOBM ANCE.    ' 

\»  A  decree  in  <Aancery,  declaring  the  ooart*8 
optnion  that  an  agreement, for  ihe  sale  of 
a  tract  of  land,  shoold  be  epeeifioally  per- 
formed by  >6oth.  the  parties,  and  direct' 
W  the  vendee  to  «ectile  a  mortgage  of 
the  Mme  land  to  aecure  the  purchase 
ino»>^y.  is  lo  be  understood  as-re^niring 
the  vendor,  in  (he  first  place,  to  make  a 
title  to  him.    Move  v.  JPurcel/,  243 

^  iiee  Title,  and  JSeveHy  v.  Zawson'e 
*^»»  ,317 


STORE  ACCOUNTS. 

^Limitations,  Nq.  I,  and  Taylor'* 
adm'x,  V.  liichardo  6f  Cp»,  8 

SUFFRAGE,  (RIGHT  OF.) 

1.  &e  Columbia,  (District  op,)  and 
CuBtie  V.  irOBtf,  pi.  1.  579 

&  Q^^re,  >  whether  an  acdoQ  upon  the  case 
lies  against  a  sheriff,  for  refusing  to  permit 
a  person,  <  who  is  lawfully  rntitlcd,  to  vole 
at  an  election  of  membera  of  ."the  general 
•ttembly  ?  pi.  2.  ih. 

SUMMARY  REMEDY.] 

i^  If  a  judgment  on  a  summary  motion  be 
reversed,  on  the  ground  that  the  pUintifTs 
♦Uim  if  not  supported  by  evidence,  th« 


appellate  court  ahonld  proeeed  to  cefcr 
judgment,  that  the  plaintiff  take  nmhii^ 
by  his  motion  :  and  such  judgment  wooU 
be  a  bar  to  another  motion  tor  the  sane 
cause  of  action.  Hut  if  such  judgcnent  be 
not  entered  the  judgment  of  rmnt^  m 
.  too  imperTeci  to  be  a  legal  bar. ,  Keb^ 
executor  of  Oobome,  V  M*,\^        IM 

SUPERIOR  couiIt  of  CHANCBRT. 

I.  The  pendency. of  the  bill  in  equitv,  ma 
county  court,  after  disso:ution  of '  an  la- 
junction  .  is  no  bar  f  o  the  oomplftioaot  s  o^ 
tajtitng  another  injunction  from  tlie  sape- 
riot-  conn  of  chancery.  Moberio  ▼.  Jm-- 
dans,  pi.  I.  4^ 

SURCHARGING  OR  FAI^lFTOra 

1.  When  a  party  claims  to  Cjjiarge  anotharly^ 
virtue  of  an  account  rendered,  he  most 
tal^e  that  acconnt  all  together*  aad  net 
garble  or  alter  it,  unless  he  can  survfaa.  ge 
or  falsify  the  same,  either  by  ehowtcg  et^ 
rors  in  calculation,  or  proving,  firom  afjfer 
,  testimony,  that  it  is  incotrect.  as  to  the 
amount  charged /m*  debited,  or  stated  ap- 
on  prinf^iples  not  contprma6ie  io  the  agree- 
mciit  or  understanding  of  the  parties  at 
the  tme.     Ireeland,  Uc.  ▼.  Cock^t  rr- 

,     preeetiiativet^pl  I.  ^sg 

SURETY  FOR  TUB  PEACE. 
See  Wa^vaxt,  and  WeUe  r.Jacheem,  pL 

SURETIES. 

0:7*  See  Secitrity. 
fiURRENDBa 


U  It  tffi?»]f,  tliiU  i\  s]}¥^jb1  hairs  fiuff^nder  «( 
hilt  priiJtiptil  to  ilie  sbarifT  ts  e^»i|ia^ 
^kjctniut  his  rKhJbitmi;  ■  <^i/  piecrt,  ar 
oth*;r  V*  rittt  t>  fvjJefite  of  his  Jitiiig  b*{ 
ii'  the  fcurrcndc*'  he  ma4t;  in  t\ic  nmmtj 
If]  like  Roui  t  \\\  wliich  he  waa  h eeepir dt  *nd 
enTt  m*  a«  »peeial  bail  in  o^jrn  tourt,  *iwl 
it  :il»l'cir  thut  tJie  tacl  wiis  knoan  10  I  be 
shtiiN;  wEiOp  oeverthtlc*&,  rcftii«i  (o  «c* 
oept  i]it  surrender  and  hold  tl^e  princjjuil 
in  ct»  lofjy.  Ei^am  v.  FrteimLd,  ^  US 
8.  A  debtor,  litinj^  &uriM?ndere4  to.UieSrriif 
by  h  ]  ^  a  [I  L  c  in  1  baj  \  (  after  jud^p»@i^  |^f;«iD*f 
Lj  til  in  n  c^^mttf  <:nvrU)  caiiim  if^W  Im 
drUtirieii  iu  jai>,  or  whhit^  the  ptisfis 
boil n 4k,  on  41  bond  ffittfl  for  llmi  fiar{ic«C'« 
JTjiire  LljRrt  tweiiiy  dajra  fitini  ihc  tita»r  wi 
suth  auiTt? rider,  iV  the  «lt^li|or|  Uum^Xm*^ 
n<?y,  or  spent  do  nf4,  wUl.ln  tW  iJme, 
tjiiiri;**    hjm    in   c»*cu^iy||^   ^^  ^tnH^. 

lOOQle 


Qrecfk  V.  Qurreti^ 
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T. 

TBNOEa  AND  REFUSAL. 

1.  It » tender  be  made  of  a  lets  turn  than  is 
jutOy  due,  a  reiitaal  to  reeeive  it  is  no  bar 
to  the  bubsequent  reoov(*ry  of  interest  on 
the  wim  so  tendered^  from  the  time  of  the 
tcuder.  Shobes  ex  ore.  v.  CaiT  andivife^ 
pi.  3.  AO 

TITLE. 

1.  Where  a  hill  in  equity  is  exhibited  by  the 
vendui*  of  land, against  the  iHirchaser,  for 
specific  performance,  if  the  purchaser  ob- 
ject to  ihe  title,  and  it  apjiear  doubllul 
whether  tho  plaintiff  can  make  such  a 
title  aa  uroQld  uuThoiixe  a  decree  for  spe- 
cific pertormance,  or  o;her  re»ief,  on  ni»- 
ing  bond  lO  guard  a^inst  remote  or  im* 
probable  conciogeTiciet,  the  /»//e  ought,  of 
conree,  t6  be  referred  to  a  eommisstoner, 
to  be  exa.Tiinef}  and  reporte<l  upon.  BC' 
verley  v.  Litnoeon  s  heire,  pi.  I.  317 

9.  If  lands  be  sold  according  to  certain  metes 
and  bounds,  and,  by  a  covenant  bnder 
Kcal,  the  vendor  agi^ce  to  warrant  the  ti- 
tle against  alt  persons  whatsoever,  he  is 
bounu  to  include  in  a  conveyance  witb 
general  warranty  j  and.  in  case  of  evic- 
tion, to  make  compensation  for  aU  the 
lands  within  those  bounds,  vhich  ht-  held 
and  claimed  as  his  own,  at  the  time  of  the 
sale,  and  showed  to  the  parehaser»  as  part 
of  the  lands  sold,  notwithstanding  his  title 
thereto  m;iy  be  defective:  but  he  is  not 
Imund  to  convey  lands  which  were  not 
held,  and  elairaed  by  him,  at  the  time  of 
the  sale,  nor  shown  as  part  of  the  lands 
sold,  although  Ids  title-papers  may  com- 
prebend  them,  pi.  2.  ib. 

3.  If  land  be  sold  on  a  credit,  a  day  being  ap- 
pointed, when  the  purchaser  is  to  give 
bond  and  security  for  the  money,  and  the 
vendor  to  eonfey  the  land,  and  on  (he 
«Hiy  appointed  the  purchaser  is  ready 
-with  the  bond  and  security,  but  the  ven- 
dor not  ready  to  convey;  on  a  bill,  after- 
irarda  brooght  by  the  v^dor,  against  the 
purchaser,  lor  8)>eeifie  performance,  it  is 
too  rigorous  to  decree  an  absolute  sale  of 
the  land,  on  a  short  notice,  to  raise  the 
purchase  money  :  bat  if  it  appear,  on  ex- 
amination of  the  title,  that  the'  coatraot 
'  ^an,  aeoording  to  the  pn'nciplesof  equity, 
be  enforced  on  both  sides,  the  decree 
should  be  that  the  hind  be  held  bound  for 

'  "^Ihg  purchase  money,  if  bond  and  securihr> 
^l^^ayment  thereof,  he  not  given  with- 
iiiai)iM>nable  tune,  afler  the  title  sMX 
Iiave  b#n  made  and  approved  by  the 
*judge,  ilid  after  the  plaintilf  shall  have 
]>erfornlf^  such  other  acts  aa  the  court 
may  enjoin  upon  him;  and  that,  there^ 
\ipon,  the  taiid  be  sold,  after  allowing  ttich 
'  further '  reasonable  time  to  redeetb  the 
same,  bv^aavreent  of  the  debt  and  interest. 


4.  When  a  decree,  in  ikvopr  of  the  vendor, 
against  thi' pui  chase  of  lauds  and  of  sun- 
dry pe^^sonat  pru|H:ny,  is  revcjjK^d,  and 
the  cai^se^i'cmandeu  for  a  rererei»ce  of 
tlie  tiilct  and  a  suney  iol>e  luixHa  im- 
ftfix  ci^mmissioiiersi  the  oourl  of  uji peals 
will  direct  ihat  the  appeliantjiaye  hberiy 
to  show  %%\i  pirovu  to  tiieu),  if  he  cau^ 
what  pans  ot  ,the  p4;rt»<>tial  property,  sti- 
puUted  ibr»  >rere  not  delivered  uuU^r  the 
contract,  and  the  vulue  thereof,  ajiliou^h 
the  court  would  not  have  remaju^cj  the 
cause  for  tliat  purpose  alone,  pi,  4.       ib« 

5  ifee  Towns,  No.  I  i  aud  M^o  y^Mur* 
W*i>,  pi.  1.  358 

6.  &?el:*Q.uiTy,  No.  33;  ^ijdpl.  2.      ,      ib. 

7.  tSee  Llasb,  NoB.5,&*i   JwClenahi,n\. 

Gvtyim^  556 

TOBACCO. 

1,  An  executor,  or  ftdministi*ator.  Is  not 
chargeable,  specifically y^  with  tobacco  re- 
ceived by  him,  and  ndt  disbursed*  on  ac- 
count  of  his  testator's  estate,  but  only  with 
the  price  actually  received  for  such  tobao- 
to,  uhere  that  ean  be  aseeKain^,  and, 
where  not,  with  the  then  turrent  value 
thereof.    M'  Cafl  v.  Peachy* s  adm*r.  ^88 

TOWNS.     . 

1.  If  the  owner  of  a  tract  of  lawl,  on  a  navi- 
gable river.  Val  authorized  by  law  to  es- 
tablish a  town  upon  it,  and  <1ispose  of  the 
lots  by  way  of  lottery  ;  and,  Jn  (he  scheitae 
of  such  lottery,  as  advertised,  adventurers 
therein  weri:  assured  that  the  lot9  should 
be  laid  off  in  a  town  ^'  convenient  to  the 
rivcTy  with  public  landings ^**  parol 
testimony  is  admissible  in  aid  of  the  in*^ 
ferenoe  dcdueible  from  wi^h  printed  pro- 
po«iiils,  to  establish  an  equitable  iiWe  in  the 
inhabitants  of  the  town,  as  tenants  in 
eommon.  to  a  piece  of  ground  between 
the  river  and  Hie  lots  actually  laid  off  for 
the  town.    Mayo  v.  JIfttrchie,  pi.  I.    SSH 

2*  Under  what  circumstauai^  a  single  sur- 
viving truste^  of  a  town^is  competent  to 
be  the  plaintiff  in  a  bill  in  eqnil^,  for  the 

Snrpose  of  asserting  the  right  of  the  inha- 
itanta  generally  to  land*  laid  off  and  ann 
nexed  to  sudi  town  as  a  common,  pi.  4.  ib. 

TRESPASS. 

1.  In  an  action  of  trespass*  ^tare,  eidunfm 
fregit,  if  the  damaigea  reeoveved  f^  lefts 
than  one  hundred  nollani,.  the  defendant 
cannot  appeal  to  theeourt  of  appeals, 
notwithstanding  it  appearsfrom  the  record 
that  the  title  or  bonnds  f<f  hmd  were 
drawn  in  quesUoB.  Hutchinson  ▼.  Xel" 
lam,  ,  '203 

2.  The  plaintiff^  in  a /(infliction  nf  tresspass, 

against  several  defendants,  cannot  appeal 

froia  a  judgment  In  favour  of  ?ll  except 

one,  nntilthe  auitlHiabeen  abated^  disrais- 
.    ^  ...._.    .,_.  ,..^g^ 

^58 


same,  bj^Mvment  of  the  debt  and  mterest,  one,  nniii  \ne  ami  bos  neen  anate(i>  disra 

as  is  QOitSanr  in  the  cite  of  Aiorttagea-  «ed,  or  decided^  as  fa  4<ilff|fn(3  Ke 

pi.  3.        T    -^  ^*ib.         ▼./ac*t«n,pl.4g''^edby-OCrogl\5 
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TRUST  (DEED  QV.) 

i:  6^Dbbd,  N<k  1.;  and  Ta^ior'g  adnCx. 
V.  HiclmfiU,  U  Cq.  8 

S.  ite  TRuftTHXty  Na  l*\    aod  T^om  v, 
J\/orv9llf  170 

a  £tfe  CoNTiSGET   Kcmaikdea;    and 
Common  and  tnfs  ▼<  JfoUadtuf,  610 

i.  iSm  FaAUD,  Nq9.  10,  11. ;  and  Wright  v 
Hcneock^  ^  Cb.  pi.  ),  2.-  58t 

5,  A  MUt«  on  a  bond,  was  brought  agiinat  the 
debtor,  in  a  county  in  tohich  he  did  not 
r^9id9%  he  confessed  judgment  «ft  the  re- 
turn of  the  vritf  and  farnished  the«lierifr» 
having  the  exeeutloo*  with  a  list  of  slaves 
•  and  other  property  of  his,  to  he  adver- 
tised to  be  sold  at  his  own  Iiouse.  The 
property  i^vritkout  being  Been  by  the  ahe- 
^fft  until  the  day  ofaalbB)  was  advertised 
and  sold  to  the  erediior,  ^of  afaivprice, 
thotfgh  no  other  pei'son  btdded ;  the  cre- 
ditor, {-whose  claim  toat proved  to  bejitat 
and  bona' fide,)  being  a  brother  of  tlie 
debtor**  vife,  yefmitted  the  jiropcrty  to 
remain  in  the  debtor's  possession,  and, 
within  five  years  afterwards,  conveyed 
the  same.  In  tntat,  for  the  use  of  the  wife 
and  children  of  the  debtor,  by  a  deed  re- 
corded in  a  differefit  county  from  that  in 
"whloh  the  properiyvwas.  None  of  these 
eircumstanees  were  eon&idei  ed  unfair,  and 
the  deft!  was  adjudi^ed  to  he  good  agninst 
'  other  creditors,  ffilaon  ^  tVeni  v.  Mut- 
ler  and^otherof  pi.  2-  R^,^  > 

€.  See  Marriage  SeTTi  emfht,  Nos. 
Sy  4.;  Bairdy.  JS land  and  othere^  pl*  >>  ^ 

570 

TRUSTEES. 

1.  The  trustee,  in  a  deed  of  trast,  conveying 
property  to  be  sold  for  payment  of  a  debt. 
IS  equally  the  agent  of  the  t»«bior  and 
creditor,  and  a  eorapertnt  witness,  in  an 
action  of  ejectment,  against  the  debtor,  in 
behalf  of  n  purchaser  from  himself^  ffo 
Vhom  he  haa  made  a  deed,  •mth-aarran- 
ty  agointthimoelfand  hh  keiro  only,)  to 
prove  that  the  sale  of  the  property  was 
advertised  according  to  the  terms  of  the 
deed  of  trust.    /?m«  v,  .Vortie/^  170 

S.  Se€  Towns,  Mo.  2|  Mayo  ?.  Murchie, 

9SB 


days  hefer«  tittt  appeiated  for  the.  traf, 
filed  a  bill  in  equity  for  a  disaovefj  at 
usury,  as  auxiliary  to  bis  •defence  at  law, 
unless  he  make  affidavit  tliat  the'^iaaij 
therein  charged  had  recently  coine  to  bei 
koowied^.    Hon  v,  ^orveU^  \70 


TRUST  ESTATE. 

S^   C0NTtM(^EVT    &BM4INDBJI; 

Co2sma»  and  vdfe  ▼.  MoUadiiy^  ^ 


u. 


and 
910 


VACATING  OF  CONTRACTS. 

1.  If  an  agent,  employed  to  aell  a  Creet  af 
land,  become  the  purpbaaer  biqpaelf.  br 
bargaining  with  his  emplojier,  from  mhom 
he  conceals  tlie  fact  that  a  better  ptiee 
could  be  (;ot  from  anoUier  peraoe,  he  is 
guilty  6t fraud,  and  t^e  eontraet  eotbi  to 
he  vncufed  Mo.<eley'o  adm^rt.  and  ^eirm 
V.  Jiuck  uf  Brunder,  ^is 

8.  In  such  case,  the  oourt  oCc^itj  w|]]  cam- 
pel  hint  to  recofivey  the  laud,  oq  rv^eiv* 
ing  back  his  purchase  mooey,  «ritb  ioie- 
rest,  and  make  him  acciouBt  for  tbe  j«Ma 
and  profits,  i^ 

VARIANCE.  -    ^ 

1.  If  the  plaiirtifl"  be  permitted  to  ameii^  bis 
declaration,  by  coosentofpaitiea,  alter  is- 
sue joined  on  a  p'ea  to  the  aojtioQ,  tbe  de^ 
fendant  ought  not'  to  be  permitted  to  pl«^ed 
in  abuteraent  any  varTiaae  between  4Jbe 
amended  declaratinn^ndtKe  writ  wMdh 
equally  existed  between  the' writ  aitd  liie 
original  declaratioo.    Mooe  v.  Stipp,    tS9 

VENDOR  AND  VENICE. ' 

I.  If,  by  an  agreement  onder  seal,  betweea 
the  Vendor  and  purchaser  da  tract  ofbed^ 

it  be  rorenantcd,  that  if  Any  pan  ih^*^n' 
should  bo  rti^ovpreil,  ^-  hw,  iron*  t  Lie  T'nr- 
chaser,  tlif  vendor  will  oAat^^  or  fWtmd^ 
In  prop  rtifin  ;  ntul  that  He  will  iiotbrkg 
sQit  upon  the  hotid  fnr  theporfhasemMeTr 
until  th^  qi>antiiT  of  land  whieb  iW'fct- 
•haKr  II  to  get  hf>  sK*ertriini*j|  i  fiftiT** 
ded  the  I  i  iirch  m  se  r  p  rts^eciu  es  s  stil  t  for  ilit 
.  parpose  in  reasanible  irme : — a  t^irt  of 
equity  m  ill  givr  relief  by  imimrJtloQ  an^^ 
tkttvnuiturf^  nitit  on  tKc  bovid;  ^ailN^llt 
appear  <]int  th--  pnrehiBt'r  pmeepul^  f(x# 
■nit  ifi  reEiRTiiiiibli;  time,  ami  eoi|Ed  notiik. 
cover  ihf  hmd,  the  cmm  wiH  drer^  tb^l 
ttieiiijimf!tir>ti  be  perfirtnM;  ifait  %'M- 


n 


USURY. 


I.  A  eonftiommee-oiiglit  not  to  be  granted  at 
law  OIL  tbe  groniid  timt  tbe  psrty^  a  few 


'  money  has  W^n  pnid  l>£^i«i^gev]: 
that  (be  bfihfl  be  Burri?ndcrr<!  iiid  a0- 
eeNed,  and  thptfintraet  rcKinflV^«  J£»jL 
lii€^  ex'rir  r.  Son^^tter*»  udm'ra^  4l 
2,  In  iueh  cnsp  Jf  i  be  pi*ixhRj*r  iM^#d  te 
the  vendor  a  l^md  of  a  ihini  p^rvn  W 
part  pnymtntj  tht;  cfnirt  will  dc«re«  Chtt 
siiflh  hand  be  returned ;  a*™  h^Cut  i» 
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vetorn  it,  that  the  veiiddb  pa  j  the  pareha- 
«er  the  amount  thereof,  with  interest^ 
no  eqoirf  in  lavotir  of  the  Teodor  ap- 
pearing to  cxeaipt  him  from  aueh  reapon- 
•WKiy,  ib. 

3.  iStfePuRCRAfBR,  Na  6.  ih. 

4.  See  K<tuiTY,No  13.;  Stockton  v.  Cook, 

68 

5.  Id  an  action  upon  a  written  agreement  for 
the  sale  of  a  Uact  of  land,  setting  forth 
that  the  vendor  agreed  to  give  the  vendee 
potseaaion  and  a  or>nveyanee,free  of  inciun- 
Lranees,  oo  or  hefore  a  eeruin  day,  for 
whieh  the  vendee  agreed  to  pay  to  the 
vendor  part  of  the  ^Hii'ehaae  money,  on 
the  tame  day,  and  t<^give  him,  for  ihe 
balance,  a  deed  of  trust,  or  such  other  ae- 
emily  as  he  might  require,  and  that  die 
conveyance  was  nOl  to  be  executed  until 
the  first  payment  was  made,  and  seeurity 
given,  the  dechu^tinn,  in  belialf  of  the 
vendor,  sitfBciently  charged  a  breacti,  by 
atating  that  the  plaintiff  was  on  that  dny 
in  lawful  and  peaceful  possession  of  <!ie 
land,  and  ready  to  give  the  defendant  poa- 

'session,  wiih  a  proper  eoitveyance,  elear 
of  all  infctlrabrflitces,  but  tliat  the  defend- 
ant failed  to  make  tins  (Payment  and  give 
the  security.    Meter,  Stipp^  159* 

6.  What  pleas,  to  such  a  deeh«i*ation^  are  in- 
sufficient, ih. 

7.  See  PuRCRA»EH,  Xo.  13.;  Foreman  v. 
JVewkirk  and  othert,  273 

«.  See  liT  E,  Noa.  1,2,  3.;  Beverly  v, 
liaio»on''9  Iteirst  3]J 

9.  .See  Interest,  No.  8,;  Mayo  ^,  Pur- 
cell,  243 

10.  iSSrtf  LAN  Dt,  Nos.  5,  6.  ih. 

1 1.  \  decree  in  chancery,  declaring  the  court's 
Ot^'nion  that  an  agreement  for  the  sate  of 
a  tract  of  land,  should  be  specifically  per- 
fonOed  by  both  parties,  and  directing  the 
ijendee  to  execute  a  mortgage  of  the  same 
laud,  to  secure  the  purchase  money,  is  to 
be  underMood  as  requiring  the  tvndor^  in 
the  first  pUtoe,  to  make  a  title  to  him,  ib. 

VERDICT. 


U^  issue  joined  ^m  the  plea  of  fully  ad- 
mmistered,  a  verdict  finding,  in  general 
terms,  the  issae  for  the  plalntiir,  and  that 
assets,  equal  to  the  eWiim  of  the  plaintiff*, 
came  to  the  ha^dsof  the  defondflnt>  is  un- 
certain and  insuf&[dent  It  should  set 
forth,  with  sufficient  certainty,  what  por- 
tion of  the  assets,  which  iMme  ta  tho  de- 
fendant's hands,  was  onad ministered  at 
ihe  time  of  wing. out  the  pUtintijPo  writ, 
**fer*t  adfri'x.  r.    Cftandler^e^  adm^ts^ 

65 

r  rea^ns  appearing  to  the  c|0ur^ 

St   specified,)  #  verdict  i«  set 

ut  requinng  payment  nteoete^ 

;e  court  will  take  it  for  grant* 

j^asons  were  sufficient  {  no  biU 

fbein^Jiled,  th^ntey,  Betde^ 

Rbf^&adbr,  ^0.  h]  ffiVcineon'e 
athn>9.  t.  M^mest,  314 


Mkmetf, 


4,  A  special  verdict  iri  ejectment,  finding 
tliat  the  executors,  who  failed  to  join  iu 
the  deefl,  ^^  never  diil  take  upon  them* 
selves  the  burthen  of  executing  the  will, 
and  never  did  reUnquLeh  their  ri^t  to 
to  Jo,*' V  when  it  appears  that  they  were 
Uvirig  at^e  time  of  the  date  of  the  deed,) 
is  so  defective^  that  a  i>emre  faeiue  da 
novo  slKMild  be  a^»arded.    See  £xtLCu« 

TdRS    AND    AdUIMSTAATOHS,    No. 

^. ;,.  Geddy  &  Knox  r.  Jiutler  and  -wife, 
pi  'i.  345 

5   i&eMoifKY  HAD  AND   ftBCEXVBD,and 

Hull  V.  Smith,  Young  U  Jfyde,  pi.  3.  550 
6.  See  KaczxAL,  wd  Sexton' ^r.  lioimeo, 

VOLUNTARY  AGREEMESfT. 

1.  An  agreeisient  updcr  seal,  by  wbicU  ^* 
(being  mmeh  involved  in  dckl  LituU  ctr- 
tain  %\»\i.i  to  Ji  ,  until  iliL-y  Mtaiit  the  iigc 
of  tweIltv.f^he  y-dnit,  upon  a  coinlitjotL 
inereiy,  **  ilmt  Ji^  shall  treat  tiiem  in  ji 
lawful  aiici  humane  nuanneri  and,  if  he 
shall  die,  ur  lUimcw*^  iVom  the  county^  they 
shall  be  treated  ti]U:dlj  ivelU  or  it  ^nh  h« 
optional  with  A.  wJitihcr  they  shall  re- 
main aijy  lohger  in  the  ^d  acrTice,^''  b 
not  on  vaiiiublu  tonsidL'^atioci,  but  vohiJi' 
tary  onl>,  itii.t  void  agaijut  ci'eduors, 
JBroadf(io(  v,  /V^r,  5K)- 

VOTBRS. 

SeeSvTTRAGBy  (Right  or,)  and  Cuttie 
V.  Lane,  pL  I,  2.  579 


VOUCHERS. 

1.  Where  an  ex  parte  settlement  of  an  ad- 
ministration aacount  has  taken  place,  be- 
fore commissioners  appcnited  by  the  court, 
H\  wliieh  the  executor  or  administrator, 
qualified,  if  the  legatees  afterwards  bring 
a  suit  in  eliaueeiy  for  a  new  examination 
aud  settlement  of  snch  account,  the 
voucher 9  in  support  i  hereof,  If  they  be 
ntit  ostensible  should  be  presumed  to  have 
existed,  and  the  oMu«Arod<i}id!r' thrown  on 
the  adverse  party.  M*CaU  v.  peachy' e 
(idm^r,  ,  jegg 

2.  But,  it  seems,  the  executor  or  administrator 

mHy  be  required  to  produce  the  voaehers, 
unless  he  shall  declare  on  oath^  or  other- 
wise prove,  that  they  -mere  deposited vith 
the  clerk  of  ettch  court,  at  or  after  ex- 
amination of  the  account  by  the  eomrais* 
sioners,  and  have  not  come  to  his  posses- 
sion since,  ib. 

3.  in  such  case,  if  the  voiWhers,  or  official 
copies  of  them.be  produced,  the  plaintifii 
may,  nevertheless,  controvert  the  artiolea 
intended  to  be  justified  hy  them.  A  ny  ar- 
ticle ought  to  be  albwed,  ob  the  oath  of 
tlie  defendant,  if  it  be  of  such  a  nature 
DbM  the  exiienae  probably  iniiit  have  been 
ificnrredvor  thaf^  perhups,  m  vaacher  for 
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it  ooald  not  b^vc  been  proeared :  for  ex- 
ampK',  laonrniiig  for  the  widiy«-,  imd- 
w.fe*«  iev6,  services  pcrlorm^by  a  negro 
caipciiicr,  and  the  Uke,  ib» 

w. 

WARKANT. 

1.  A  warrant  to  arrest  a  person,  of  whom  »tire- 
ty  for  the  peace  is  demandedy  being  ex- 
ecuted, ueilbcr  by  a  sworn  officer  nor  ilie 
])erton  to  whom  it  was  directed  by  the 
magistrate,  but  by  an  individual,  selected 
by  the  prosecutor,  who  erased  tlie  name 
of  the  person  appointed  by  the  magistrate, 
and  substituted  that  of  Uie  person  select- 
ed b}  himself,  i9>  thereby,  rendere*!  at- 
tngetner  illegal  and  void  at  a  juttificO' 
tioUf  but  may  be  givi  n  in  evidence,  tii 
mitiitaVon  qf  duma^ef.  tfeitt  ▼.  Jack- 
tari,"pl  2.  458 

SL  Qiuerey  if  the  persons  to  be  arrested  be 
described  only  by  their  turnames,  the 
counties  they  reside  in,  aofl  their  profes- 
tfions,  or  trades,  without  their  chriaUoH 
names ;  is  not  such  warrant  too  central 
and  uncertain,  and,  therefore,  ille^l  and 
void?  pi.  3.  •  ib. 

3.  A  waiTant  directing  the  •*  aftodatet*'  of 
persons  named,  to  be  arrested,  without 
mentioning  the  fiame*  of  such  atmciateHy 
is  illegal  aud  void  as  to  them,  \^  4.        ib. 

WARRANTY. 

1.  A  purchaser  of  land,  warranted  by  the 
liendor  fo  be  free  of  all  incumbrance,  is 
not  |>recludcd  from  relief  in  equity  against 
bis  bond  for  the  purchase  money,  by  the 
circumstance  that  before  he  made  the 
purchase  he  was  fully  art>rized  of  the  In- 
cumbrance    Stockton  V.  Cook,  68 

S,  If  lands  be  sold  according  to  certain  metes 
and  bounds,  and  by  a'eovenantunder  seal, 
the  vendor  agree  to  warrant  the  title 
against  all  persons  whatsoever,  he  is 
bound  to  include  in  a  conveyance  with 
general  warranty ;  and,  in  case  of  evic- 
tion, to  make  com]>ensation  for  all  the 
lands  within,  those  bounds,  which  be  held 
and  claimed  as  his  ov/n  »t  the  time  of  the 
sale,  and  showed  to  the  purchaser  as  part 

-  of  the  lands  sold,  notwithstandmg  his  title 
tlHSreto  may  be  defective ;  but  he  is  not 
bound  to  convey  lands  which  wei*e  not 
held  and  claimed  by  him  at  the  time  of 
the  sale,  nor  shown  as  piirt  of  the  lands 
'old,  althongh  his  title  papers  niay  eom- 
prehend  them.  Meveriey  v.  LawBon's 
Mire,  pi.  S.  St7 

WEARING  APPAREL. 

1.  The  executor  ought  not  to  be  charged,  at 
the  -suit  of  a  general  residuary  legatee. " 
with  the  wearing  apparel  of  the  testator,  if 


the  same  be  mA  proved  to  have  beea  et 
Verted  to  his  U!>e,  aud  a  sale  oi  it  Wiia  ■ 
necessary  for  pfiymeiitof  dtsbts  or  le 
t/\t  Cull  V.  JPeuchy's  adm'r,  pU  IS.  ^    %SM 

W IDOW. 

03*  ii^  DOWSB. 

W1LL3. 

1.  If  a  testator  devise  to  two  of  his  sons  cer- 
tain lauds,  rated  al  a  eertaiu  «acn»  oUmm- 
ing  them  ti>  pay  Jiis  other  ehildrei*  equal 
sitares  of  thxt  sum.  by  instalmesiu^  sich 
devisees, «  nd  those  clmmiMff  under  ikem^ 
are  Personally  ixisponsible,  (in  prcMh  tion 
to  their  respective  estates,)  for  the  paj. 
meat  ot  such  insialmenls,  with  lawftiJ  im* 
tei'est  fi'om  the  times  when  payable ;  wad, 
(in  aid  of  such  responsibihiy,)  the  landf 

.  so  deiUscd  are  liable.  Shobe's  ear'^ra.  v. 
Carr  and  wjfe,  lo 

S.  Ojr>  A  case  in  which  a  legal  title  w  % 
tract  of  land  which  was  not  exfress^ 
mentioned  in  the  will^  waa  deeidcd  not  tm 
pa.>s  by  a  residuary  devise*  See  Masl' 
RIAGE  CONTRACI^  No.  2  ;  Shobe's 
ex'ors.  v.  Carr  and  wtfe^  ID 

3.  A.deaise.  in  general  terms,  to  tbe  testa- 
tQi'*8  '<  children,'*  does  aot  comprelieMl  a 
post/tunums  child,  90  as  to  prevent  it  frsn 
claiming,  under  the  act  of  asaaembiv,  as 
pretermitted  by  the  will,  ^nmstead  u»d 
others  v.  Dungerfield  and  wife,  iD 

4.  Qiiare,  Does  the  teatator*8  ki»ov»jii^  at 
tlie  time  of  making  the  will  tioit  hia  wife 
Is  pregnant,  make  any  differcDoe  is  the 
case  ?  ily 

5.  Sec  PotTHuMovt  Chxl9»  Noa.  S^A^i^ 
6.  ibw 

6.  Qiutre,  if  a  testator  direet  that  eaeb  of  hia 
children,  upon  separating  from  the  ixml^ 
ly,  shall  have  a  **  child's  skare^  of  ^ 
personal  property,  Is  it  to  be  such  pari|it' 
he  or  she  would  Qave  been  entitled  taui 
case  of  the  father*s  intestacy  ^  or  is  tie 
lokole  to  be  divided  among  the  children^ 
exsluding  the  widow?  Or,  amoog  thai 
children  and  the  widow,  in  such  mamte 
as  to  give  her  a  child's  part  ?  Mrcmdk^s 
adm\jc.  V  Brooker*s  adtM*r,  4S 

7.  lo  sucIe  CLi&e,  tTit  mtirriage  of  a  dastgLur 
(with  tht?  w  iilnM-'s  eminent,  if  such  eon^ist 
be  requisite  under  the  will)   is  such  a  §9" 
partition  h^nn  the  t'amlU' at  entitlcc  h^ 
husbmil  to  ilcrT>aii{1  her  share  of  the  «^ 
tate  ;  ami  ihh  »U hough  the  eo<iCii»iiHt  u^ 
til  he)'  ilc;kth,  to  rcude  with    ihis  wk!o«^«     g^ 
and  no  demnmi  bt  made  of  an  aHo^MU     ^ 
of  her  ilmrD  durini;  her  li f<*Jnj^iJW£    h 
also,  entkkfj  to  ih^  profile  r^mlBfm^     ' 
such  siiarCf  rrom  ihr  day  of  c(c  mAfHa^r, 
or  a  reaso^iable  tiwr  tJjerealVr,  »itti  w 
tereff  I  the  reunion,  and  !»» in  like  r  ^ 

charge  Able  v^kU  his  propuiiiuaiu 
pense  of  mflintiunlng  such  siMtt       , 
dace  DO  proRi,  i^ 

.(  A  teatnloT^  ht^queflthinj;  to  the  &emim^  <£ 
his  dau^htcr^s  hnaband^.to 
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maiOBg  lier  chihSren  b?  bim»  •  tvm  of  mo* 
tiey,  it  was  consideiwM  a  legaej  to  them 
Arora  thelf  granUfather,  and  not  attett 
betongiiig  to  itic  estate  of  their  father,  oot- 
^Hhstanding  the  object  of  the  bcqoest 
v/M  in  the  will  stated  to  be,  to  make  up 
their  mother^ fortune,  part  of  which  wai 
not  paid  in  her  lifetime,  nor  to  her  hus- 
band uUer  her  death*  jraf/tfn,  adni*r,  of 
Pag^t  V.  H^ilUami  and  wife,  69 

"9.  H'a  tesutor  detirtt  that  no  intereat  shaH  he 
demanded  on  a  legacy,  but  that  the  exec* 
\itor  will  pay  it  (^  as  soon  at  money  can 
ht  raised,  by  selUng  certain  property,  nohi- 
terest  is  to 'be  demanded  until  a  reasona- 
ble time  for  raising  the  money  shall  have 
ebipsed  «  after  which,  if  the  executor  im- 
properly withhold  payment,  be  is  charge- 
Able  with  Interest,  ib. 

XO,  A  fond  appointed  by  a  will  Tor  payment  of 
debts  and  leeacies,  must  be  considered 
sttffioicnt)  unleas  the  contrary  be  proved, 

ib. 

•11 .  In  th'^s  case,  a  general  residuary  clause  in 
a  will  was  construed  hs  not  carrying  the 
revernon  after  a  life  estate  in  the  land, 
there  being  other  property  which  the  tes- 
tator evidently  intended  to  convey  by 
such  clause;  and,  mot*cover,  the  Hmd  be- 
ing created  for  the  bene  tit  of  the  same 
persons  to  whom  the  residuum  was  be- 

aueathed :  it  was,  therefore,  decided  that 
key  were  not  entitled  to  the  fee  simple, 
but  that  it  vested  in  the  heir  at  law.    /»Ai- 
Hp9  and  vfife  v.  Met$on  and  pihere,      fO 
49.  See  DissBitix,  Ka  U;  Davii  md  vife 
V.  Martin,  *^^^ 

13.  An  adminUcratAT,  with  the  will  annexed, 
has,  in  general,  the  same  powers  which, 
under  the  wilL  the  executors  wouM  have 
bad  if  they  had  qualified.  M*CaU  y. 
Peachy' f  adm*r.  98ft 

14.  Wliere  a  testator  dir^ets  the  ^noneyt 
artsinff  from  certain  soiirces  f  among  which 
flfe  the  rent€  •/  hia  landt)  to  be  placed 
out  at  interest^  his  executor  is  impliedly 
authorized  to  malLe  leases  of  such  lands, 
not  already  oecapied  by  tenants,  as  are 
not  necessary  to  be  reserved  for  euldvatton 
by  the  testator^s  own  slaves*  .  ib. 

45.  A  testator,  by  direeUng  certain  moneys  to 
be  pla6e<|  out  at  interest,  **  ufHrn  good 
cndonJUcieiU  9ecunHe9,  in  XTirsinia  or 
MaryMd,  at  hu  execuiort  ohouJd  think 
proper^^  authorized  them  to  invest  the 
same  in  loan-office  certilleAtes,  or  other 
Jmblie  eecuritiew*  ib. 

46.  If  an  executor  be  anthoriaedbv  the  i^ill  to 

put  certain  moneys  out  at  interest,  his 
^  changing  the  bonds,  shifting  the  debts,  or 
iftDpl^g  moneys  to  his  own  use,  or.that  of 
without  any  Jroudutent  de* 
for  etiarging  him,  to  the 
for  so  orank  paper  mo 


ib. 

;  ^ng  important  that  the 

,  J  he  always  kept  at  interest, 

srhi9h  eoQ^gperhaps,  be  better  effected 

bv  changifigtne  bonds,  than  by  receiving 

the  money  tt»m  one  iftan»  and  seeking 

TeuUI,  X  40 


for  another  to  whom  to  lend  H,  the  exeo- 
utor  should  not  be  liable,,  in  case  of  insol- 
venoies,  unless  the  -change  was  made  in- 
judieiously,  or  fbom  fraudulent  motives; 
and,  as  to  any  mobeys  actually  converted, 
by  him,  to  bis  own  use,  or  letu  to  bis 
friends,  without  secnrity,  he  should  be. 
chargeable  v»ith  the  value  tliei-eof,  at  the 
times,  respective^,  when  ^  it  was  so  souo 
verted,  or  lent,  pi-ovided,  that  in  all  such 
cases  of  loans,  ^vfthoafc  seeurity,  if  the 
borrower,  and,  also,  the  executor  himfeetf^ 
(who,  in.  that  case,  stands  in  the  place  of 
a  security,)  were  sufBoiently  adequate  a;id 
responsible,  at  the  time,  tor  the  sums  se 
lent  as  aforesaid,  (of  .which  competeooy 
the  sabseqoent  re-payment  of  the  money 
ahould  be  deemed  conclusive  evidence,) 
the  foregoing  rule  ought  not  to  Mpi>Jy,  but, 
in  such  esses,  they  sfiould  be  considered 
as  on  a  eommon  footing  with  other  b(»r- 
rowers,  and  the  account  be  taken  ac^nJ- 
Ingly,  aw 

18.  Where  a  testator,  who  empowered  lus  ex- 

ecutors to  sell  and  convey  certain  real  es- 
tate, died  before  the  1st  6(  January,  1787, 
the  constniotion  of  the  will,  as  to  the 
power  of  the  executoi's  to  convey,  is  to 
•be  governed  by  the  statute  of  91  Heurg 
YUl  eh.  4.,  and  not  by  the  act  of  1785, 
elw  61^  notwiihstandiiig  the  conveyance^ 
was  executed  after  the  1st  of  Januarjf, 
It'^T.  Geddy  is  Knox  v.  Mutter  andwjit 
pti.  a45 

19.  ifee  BxicuTORS  and  ADHiNitTnA.- 

TO  as.  No.  45. ;  and  pU  3.  ib^ 

90.  A  testator,  who  died  m  the  year  1764,  de- 
vised  a  tract  of  land  to  his  sons,  Joseph 
and  7'Aomas, '*  during  their  natural  life, 
and  no  longer,  and  then  to  each  of  their 
•eldest  sons  and  their  heirs  for  oyer,  and» 
tf  no  male  issue,  to  each  of  their  eldest 
daughtera»  anc^  their  heirs  for  ever.'*  Jo» 
eeph  and  Thomas  entered  and  made  par- 
tition, and,  in  tlie  vear  1797,  Joseph  ^^^ 
without  having  had  any  son  or  daughter: 
it  was  adjudged  that  his  share  of  the  land 
reverted  to  the  tcstator*s  heir  at  law. 
J^rthrigbt,  lessee  of  Ilaff,  v.  ffall,  pi.  1. 

WITNESS.      * 

1.  S80BviOBveB,Ko.S.;  Chaney  v,  Saun- 
ders, 5 

9.  The  trustee,  hi  a  deed  of  trust,  conveying 
property  to  be  sold  for  payment  of  a  deb^ 
M  eqoalfy  the  agent  of  the  debtor  and  Cre- 
ditor, anil  a  eompeteut  witness,  ift  an  ac- 
tion of  ejectment  against  the  debtor,  in 
behalf  of  the  purchaser,  from  himself,  (to 
whom  he  has  made  a  deed,  roith  Toarran- 
iy  against  himself  and  his  heirs  only,)  to 
prove  that  the  sale  of  the  property  was 
advertised  according  to  tlie  terms  of  the 
deed  of  trust    Jioss  v.  AVrve;4         170 

yfjsar. 

See  Plbadxho,  No.  a ;  Moss  v.  Spipp^  159 

Digitized  by  ^OOQIC 


;ed  btyjOC 


Digitized  iGoOgle 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC  .^  J.  , 

.Jl 


I     „V"*'. 


Digitized  by 


Google 


FOR  REFERENCE  USE  ONLY 


er-' 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


REPORTS 


OF 


CASES 


ARGUED    AND   DETERMINED 


IN  THE 


SUPREME  COURT  OF  APPEALS 


OP       , 

VIEGINIA. 

YOLUME  lY. 


BF  WILLIAM  JUVJfFORD. 


PHILADELPHIA: 

PUBLISHED   BT  JAMBS   VBB8TER. 

W.  Brown,  Printer,  No.  52,  Pnuie-atreet. 

■■■     •  1817. 

Digitized  by  VjOOQIC 


h 


Virglniaaa 
\\ 

Dintrict  of  Pennsylvania^  to  wit : 

BE  IT  REMEMBERED,  that,  on  the  twenty-sixth  day  of 
April,  in  the  forty-first  year  of  the  Independence  of  the  United 
States  of  America,  A.  D.  1817,  James  Webster,  of  the  saiddis* 
trict,  hath  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  he  claims  a?  proprietor,  in  the  words  following,  to  wit: 

«  Reports  of  Cases  argued  and  determined  in  the  Supreme  Court 
"of  Appeals  of  Virginia.  Volume  IV.  By  William  Mujiford.'* 

In  conformity  to  the  act  of  the  Congress  of  the  I^te|^iat|s,  in- 
tituled, "  An  act  for  the  encouragement  of  learning,  by  searing 
the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprie- 
tors of  such  copies  dtfring  the  times  therein  mentioned,**— And 
also  to  the  act  entitled,  "  An  act  supplementary  to  an  act  entitled, 
*' An  act  for  the  encouragement  of  learning,  by  securing  the  co- 
pie^  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of 
such  copies  during  the  times  therein  mentioned,'*  and  extending 
the  benefits  thereof  to  the  arts  of  designing,  engraving,  and  etch- 
ing historical  and  other  prints." 

D.  CALDWELL, 

Clerk  of  the  District  of  Pennsylvania. 
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CASES 

ARGUED  AND  DETERMINED 


IV   THE 


SUPREME  COURT  OF  APPEALS 


OF 


VIRGINIA : 

At  the  Term  commencing  in  February^  1813. 


IN  THS  THiaTT-SBVENTH  TSAR  OF  THE  COMMONWEALTH. 


Hanter  against  Martin^  devisees  of  Fairfax.^ 

SOON  after  the  case  of  Hunter  v.  Fair/ax's  devUee  (re- 
ported in  1  Munf.  218^-238,)  was  decided^  the  appellee  Mar^ 
tvh  obtained  a  Writ  of  Error  from  the  Supreme  Court  of  the 
United  States^  requiring  the  Court  of  Appeals  of  Virginia  to 
certify  the  record  for  re-examioation  by  that  Court.  The 
Honorable  William  FlemiitO}  President  of  this  Court,  com- 
plied with  the  writ  by  certifying  a  transcript,  "  imfliwident- 
V'as  was  afterwards  decided  by  himself  as  well  as  the  other 
Judges.  The  Supreme  Court  of  the  United  States  took 
cognizance  of  the  case,  and,  having  reversed  the  judgment, 
issued  a  mandate  in  the  following  words  :^- 

tnd,  being  of  opinion,  that  such  mandate  is  not  so  authorised  will 


Argued 
Thursday, 
March  31st, 
and  on  the  Ist, 
8d,  4th,  5tb, 
and  6th  days 
of  April,  1814. 

1.  The  Court 
of  Appeals  of 
Virginia  m\k 
consider  whe- 
ther a  mandate 
issued  by  the 
Supreme  Court 
of  the  United 
States,  direct- 
ing this  Court 
to  enter  a  judg- 
ment reversing 
one  which  it 
heretofore  pro- 
nounced, be 
authorized  by 
tlie  Constitu- 
tion, or  not; 
disobey  it. 


2.  It  is  the  opinion  of  this  court,  that  so  much  of  the  25th  section  of  the  Act  of  Con- 
gress, passed  September  24th,  1789,  entitled  "  an  Act  to  establish  the  Judicial  Courts 
ofthe  United  States,"  as  extends  the  appelUte  jurisdiction  of  the  Supreme  Court  of  the 
United  States,  to  judgments  pronounced  by  a  Supreme  Court  of  a  state,  is  not  warrant- 
ed hf  the  Constitution. 

•  The  case  of  Hunter  v.  Martin,  being  in  all  respects  the  most  im- 
pottatt  and  interesting  case  in  the  volume,  is  inserted  first,  although  not 
first  in  order  of  time  as  to  its  decision. 

▼OL.   IV.  A 
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Supreme  Court  of  Appeals. 


April. 
1814. 

Hunter 

V. 

Martin. 


United  States  of  Amerkaj  as. 

The  President  of  the  United  States  to  the  Ho** 

y^^{        nourable  the  Judges  of  the  Court  of  Appeals  in 

).^-<^^^(         and  for  the  Comrtiotiwealth  of  Virgmia)  Greet- 
ing: 

Whereas  lately  in  the  Court  of  Appeals* in  ftnd  for  the  Com- 
monwealth of  Virginia,  in  a  cause  wherein  Timothy  Trytitle, 
Lessee  of  David  Hunter,  was  plaintiff  and  appellant  in*  said 
Court,  and  Philip  Martin,  heir  at  law  and  devisee  of  Denny 
Fairfax,  deceased,  was  defendant  and  appellee,  in  a  plea  of 
ejectment,  (the  same  being  an  appeal  from  the  Court  held 
for  the  District  then  composed  of  the  counties  of  Frederick, 
Berkeley,  Hampshire,  Hardy  and  Shenandoah.)  the  said 
Court  of  Appeals  did,  by  judgment  of  said  Court,  reverse 
and  annul  the  judgment  of  the  said  Court  for  the  District 
composed  of  the  counties  aforesaid,  with  costs ;  and  did  give 
judgment  for  the  appellant  in  the  said  Court  of  Appeals, 
against  the  said  appellee,  and  the  costs^of  the  said  appellant 
in  the  said  District  Court :  as  by  the  inspection  of  the  tran- 
script of  the  record  of  the  said  Court  of  Appeals,  which  was 
brought  into  the  Supreme  Court  of  the  United  States  by  vir- 
tue of  a  Writ  of  Error,  agreeably  to  the  Act  of  Congress  in 
such  case  made  and  provided — fully  and  at  large  appears. 

And  whereas  in  the  Term  of  February,  in  the  year  of  our 
Lord  one  thousand  eight  hundred'  and  thirteen,  <<  the  said 
cause  came  on  to  be  heard  in  said  Supreme  Court,  on  the 
said  transcript  of  the  record  of  said  Court  of  Appeals,  and 
was  argued  by  counsel ;  on  consideration  whereof,  this  Court 
is  of  opinion  that  there  is  error  in  the  judgment  of  the  Court 
of  Appeals  in  and  for  the  Commonwealth  of  Virginia  ;  it  is 
therefore  adjudged  and  ordered,  that  the  judgment  of  the 
Court  of  Appeals  in  and  for  the  Commonwealth  of  Virginia, 
iti  this  case  be,  and  the  same  is  hereby  reversed  and  annulled, 
and  that  the  judgment  of  the  District  Court  of  Winchester 
be  affirmed,  with  costs ;  and  it  is  further  ordered,  that  the 
said  cause  be  remanded  to  the  said  Court  of  Appeals  in  and 
for  ihc  Commonwealth  of  Virginia,  with  instructions  to  enter 
judgment  for  tho appellant,  Philip  Martin"— and  the  same  is 
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hereby  remanded  accordingly.— -You  therefore  are  hereby 
eomraaaded  that  such  proceedings  be  had  in  said  cause,  as 
according  to  right  and  justice,  and  the  laws  of  the  United 
States,  ftDd  agreeably  to  said  judgment  and  instructions  of 
said  Supreme  Court  ought  to  be  had,  the  said  writ  of  error 
notwithstanding.  Witness  the  Honourable  John  Marshall, 
Chief  Justice  of  said  Supreme  Court,  the  first  Monday  in 
August,  in  the  year  of  our  Lordo^ne  thousand  eight  hundred 
and  thirteen* 

£•  B.  Caldwell, 
Clerk  Supreme  Court  U.  S. 

The  question,  whether  this  mandate  should  be  obeyed,  ex- 
citfid  all  that  attention  from  the  bench  and  bar,  which  its 
great  importaoce  truly  merited ;  and}  at  the  request  of  the 
Court,  was  solemnly  argued  by  Leigh  and  IVirfj  for  Martin^ 
devisee  of  Fairfax^  and  by  Williams j  Mcholasj  and  Hat/y  on 
die  other  side.  (1)  The  great  abilities  manifested  in  this 
argument  on  both  sides,  occasion  particular  regret,  that,  in 
fpoaequeope  of  its  extraordinary  length,  (for  it  occupied  po 
less  than  six  days  pf  the  Term,)  the  I^eporter  is  compelled 

tDOQlitit, 

Saturday,  December  16th,  1815,  the  Judges  pronounced 
their  q>inions^  seriatim. 

Judge  Cabei^.*  This  was  originally,  an  Ejectoient 
brought  by  David  Hunter  against  Denny  Fairfax,  in  the  Win* 
(Chester  District  Court,  for  a  tract  of  land  lying  in  that  part 
of  Virginia  commonly  called  the  Northern  Neck.  In  that 
Court,  the  parties,  by  their  counsel,  agreed  a  case  which  it 
is  deemed  unnecessary  to  s^t  forth  at  large.  It  will  be  suf* 
ficient  to  observe  that,  upon  the  case  agreed,  it  was  contcnd-^^ 
ed  on  the  part  of  those  claiming  under  Lord  Fairfax,  that 
Lord  Fairfax  being  a  citi^n  of  this  Commonwealth,  and 

.  (I)  Note,  Messrs.  Ldjgh,  Wir;  an4  WilUams  were  employed  by  the 
ptttict— Messrs.  Mcholat  and  Say  expressed  their  sentiments,  in  conse* 
^Mca^  of  a  reqaest  from  the  Court  to  the  Members  of  the  bar  generally. 
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Apbii.»      seized  in  absolute  fee  simple  of  Uie  lands  in  controversf , 

i^„J.    died  in  December^   1781,  having  devised  kis  lands  in  the 

Hunter      Northern  Necit,  including  those  in  controvdrsf,  to  Demif 

^•.         Fair&x,  who,  it  was  admitted,  was  bom  in  England,  in  the 

fear  1750,  and  had  never  become  a  citizen  of  Virginia^  or 

of  any  of  the  United  States.     That  the  said  Denny  Fairfax 

was  capable  of  taking  and  holding  the  lands  devised  to  him, 

until  divested  by  an  inquest  of  office  or  some  equivalent  act ; 

and  that  no  such  act  hid  taken  place  prior  to  the  treaty  of 

peace  made  and  concluded  between  Great  Britain  and  the 

United   States  of  America,  which,   it  was*  farther  alleged, 

protected  his  property,  and  released  any  supposed  right  of 

the  Commonwealth  to  the  lands  in  question. 

On  the  part  of  Hunter,  it  was  contended  that  Denny  Fair&x, 
being  at  the  time  of  the  devise  aforesaid,  and  ever  after,  an 
alien,  was  incapable  of  holding  lands  in  this  Commonwealth  ; 
that  admitting  an  inquest  of  office  to  have  been  necessary  un- 
der the  general  laws  applying  to  ordinary  cases,  the  several 
acts  of  Assembly  stated  in  the  case  agreed,  respecting  the  ' 
mode  of  acquiring  titles  to  certain  lands  in  the  J^orthem  J^etk^ 
were  equivalent  thereto  and  supplied  the  place  thereof,  in 
relation  to  such  lands,  and  justified  the  grant  tiiereof^  made 
^  by  the  Common weath  to  Hunter  on  the  30th  of  April,  1789- 

The  District  Court  of  Winchester,  on  the  34th  of  April, 
1794,  gave  a  judgment  upon  the  case  agreed,  for  Fair&x  % 
whereupon  Hunter  appealed  to  this  Court,  and  Denny  Fair* 
fkx  having  died,  the  appeal' was  revived  agdnst  Philip  Martin, 
hjs  heir  at  law  and  devisee. 

The  cause  was  argued  in  May  1796,  and  redargued  in  Oc- 
tober, 1809  ;  and  judgment  was  rendered  on  the  83d  Apri(, 
1810,  reversing  the  Judgment  of  the  District  Court.  The 
entry  on  the  order  book  then  proceeds  :— "  And  this  Court 
proceeding  to  give  such  judgment  as  the  said  District  Court 
ought  to  have  given,  is  of  opinion,  that  the  law  arising  on  the 
case  agreed  in  this  cause,  is  for  the  appellant ;"  and  judgment 
was  accordingly  entered  for  him.  From  Mr.  Munford*s  Re- 
port  of  this  cause,  however,  it  appears  that  the  two  Judges 
who  decided  it,  were  divided  in  opinion  as  to  the  effect  of 
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the  8ev«nl  acts  of  Assembly)  and  the  treaty  of  peace  set 
forth  In  the  case  agreed^  which  diyision  of  the  Court  would 
hav#  amounted  to  an  afltenance  of  the  Judgment  of  the  Dis- 
trict Court.  But  as  the  Court  adverting  to  the  act  of  compro- 
mise of  the  year  1796,  (see  Session  Acts  of  1796,  and  an 
appendix  tp  the  2d  toI.  Rev.  Code  p.  71)  between  the  Com- 
momreidtb  and  the  purchasers  under  Denny  Fairfax,  by 
which  the  purchasers,  in  consideration  of  a  release  by  the 
Commonwealth  of  iu  claim  to  ^  any  land  specifically  ap- 
propriated by  Lord  Fair&x  to  his  own  use,  either  by  deed  or 
aaual  survey,"  agreed  to  release  to  the  commonwealth  ^  all 
chum  to  lands  supposed  to  lie  within  the  Northern  Neck, 
which  latere  waste  and  unappropriated  at  the  time  of  the  death 
of  Lord  Fairftx  ;*'  and  it  being  admitted  by  the  case  agreed, 
that  the  lands  in  question  were  of  this  last  description,  and 
it  appearing  moreover  that  the  purcfhasers  had  actually  avaU" 
ed  themMetves  of  the  said  compromise,  by  reversing  two 
judgments  in  fiivour  of  the  Commonwealth,  and  both  Judges 
concurring  in  opinion,  on  the  ground  of  the  compromiae  ;  the 
jodgmencof  the  District  Court  was  reversed,  and  judgment 
was  entered  fcMrthe  appellant  Hunter. 

To  this  judgment,  JFair&x*s  devisee  obtained  a  writ  of 
error  fivoa  the  Supreme  Court  of  the  United  States,  under 
the  tsth  Section  of  the  Act  of  Congress,  passed  the  24th 
September,  1789,  (1st  volume  Laws  of  the  United  Sutes,  p* 
63)  which  declares  ^  That  final  judgment  or  decree  in  any 
sttic,  in  the  highest  Court  of  law  or  equity  of  a  state,  in  which 
a  decision  in  the  suit  could  be  had,  where  is  drawn  in  ques- 
tkm  the  validity  of  a  treaty  or  statute  of^  or  an  authority  ex- 
ercised under  the  United  States,  and  the  decision  is  against 
their  validly ;  or,  where  is  drawn  in  question  the  validity  of 
a  statutOf  o^  or  an  authority  exercised  under  a£iy  state,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties 
or  laws  of  the  United  States,  and  the  decuion  is  in  fsivour  of 
such,  their  vaEdity,  or  where  is  drawn  in  question  the  con- 
I  of  any  clause  of  the  constitution,  or  of  a  treaty  or 
:  of  or  commission  held  under  the  United  States,  and 
the  4p€ision  is  against  the  title;  rights  privilege  or  exemption 
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April,  specially  set  up  or  claimed  by  either  party  under  such  clause 
-^.^^j  of  the  said  constitution,  treaty,  statute  or  commission,  may 
Hunter  ^^  re-examined  or  reversed,  or  affirmed  in  the  Supreme 
^\  Court  of  the  United  States  upon  a  writ  of  error,  the  citation 
being  signed  by  the  Chief  Justice,  or  Judge,  or  Chancellor 
of  the  Court  rendering  or  passing  the  judgment  or  decree 
complained  of,  or  by  a  Justice  of  the  Supreme  Court  of  the 
United  States,  in  the  same  manner  and  under  the  same  re« 
gulations  ;  and  the  writ  shall  have  the  same  effect,  as  if  the 
judgment  or  decree  complained  of^  had  been  rendered  or 
passed  in  a  Circuit  Court,  and  the  proceeding  upon  the  re- 
versal  shall  also  be  the  same,  except  that  the  Supreme  Court, 
instead  of  remanding  the  cause  for  a  final  decision  as  before 
provided,  may  at  their  discretion,  if  the  cause  shall  have 
been  once  remanded  before,  proceed  to  a  final  decision  of 
the  same  and  award  execution.  But  no  other  error  shall  be 
assigned  or  regarded  as  a  ground  of  reversal  in  any  such 
case  as  aforesaid,  than  such  as  appears  on  the  face  of  the 
record,  and  immediately  respects  the  before  mentioned 
questions  of  validity  or  construction  of  the  said  constitution 
treaties,  statutes,  commissions  or  authorities  in  dispute/' 

The  record  having  been  caMed  by  this  writ  of  error  into 
the  Supreme  Court  of  the  United  States,  that  Court  reversed 
the  judgment  of  this  Court,  and  affirmed  that  of  the  District 
Court  of  Winchester,  and  ordered  the  cause  to  b,e  renMnded 
to  this  Court  <<  with  instructions  to  enter  judgment  for  the 
appellant  Philip  Martin."  By  the  mandate  directed  to  this 
Court,  and  reciting  the  judgment  of  the  Supreme  Court  of 
the  United  States,  the  Judges  of  this  Court  are  ^  command- 
ed  that  such  proceedings  be  had  in  the  said  cause,  as  accord- 
ing  to  right  and  justice  and  the  laws  of  the  United  States' 
and  agreeably  to  said  judgment  and  instructions  of  said 
Supreme  Court,  ought  to  be  had." 

When  the  mandate  was  presented  to  the  Court,  doubts 
were  suggested  whether  the  case  comes  within  the  intent 
and  meaning  of  the  provisions  of  the  Act  of  Congress  afore* 
said,  and  admitting  it  does  come  within  them,  whether  the 
provisions  themselves  are  authorised  by  the  tonstitutioQ  of 
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the  United  Sutesi  The  sug^sdon  of  these  doubts  was  fol- 
lowed by  an  argument  from  the  bi^r^  elaborate,  able  and  pro- 
ibaod.  According  to  the  view  which  I  haTe  taken  of  the 
subject,  however,  I  do  not  deem  it  necessary  to  give  an 
opinion  on  all  the  points  presented  in  the  argument. 

I  shall  not  enquire  whether  this  is  such  a  case  as  is  con« 
tcinplated  bjr  the  act  of  Congress ;  I  shall  proceed  upon  the 
admission  that  U  is  so ;  that  it  is  the  case  of  a  final  judgment, 
in  the  highest  Court  of  a  state,  in  which  a  decision  in  the 
suit  could  be  had;  that  the  record  shows  that  the  construc- 
tion of  a  treaty  has  been  directly  drawn  in  question,  and  that 
the  decision  has  been  against  the  title  set  up  or  claimed  by 
one  of  the  parties,  under  that  treaty.  In  such  a  case,  has  the 
Congress  of  the  United  States,  a  right,  under  the  federal 
constitution,  to  confer  on  the  Supreme  Court  of  the  United 
States,  a  power  to  re'Cxamine^,  by  way  of  afifieal  or  writ  of 
erroTj  the  eUcUion  of  the  state  Court  ;  to  affirm  or  reverse  that 
dedadoni  and  in  case  ofreversaly  to  command  the  state  Court 
to  enter  and  execute  a  judgment  different  from  that  which  it 
kad  previously  rendered  7  I  am  deeply  sensible  of  the  ex« 
treme  delicacy  and  importance  of  this  question.  I  have  dili- 
gently examined  it  according  to  my  best  ability,  uninfluenced, 
I  trust,  by  any  other  feelings  than  an  earnest  desire  to  ascer- 
tain and  give  to  the  constitution,  its  just  construction  ;  being 
as  tittle  anxious  for  the^  abridgment  of  the  federal,  a»  for 
the  extension  of  the  state  jurisdiction.  My  investigations 
have  terminated  in  the  conviction,  that  the  constitution  of  the 
United  States  does  not  warrant  the  power  which  the  act  of 
Congress  purports  to  confer  on  the  federal  judiciary. 

It  was  justly  observed,  in  the  argument,  that  our  system  of 
government  is  sui  generis^  unlike  any  other  that  now  exists, 
or  that  has  ever  existed.— Resting  on  certain  great  principles 
vhich  we  contend  to  be  fundamental,  immutable  and  of  para- 
■ount  obligatbn,  it  will  not  be  found  to  want  any  of  the  pow- 
ers of  legitimate  government  |  but,  the  distribution  and 
noAificationa  of  those  powers  have  no  parallel.  To  the  fede- 
rafgoyemment  are  confided  certain  powers,  specially  enume- 
TBUifWad  principally  affecting  our  foreign  relations,  and  the 
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AfVLjLf      eeneral  interests  of  the  nation.    These  powers  tre  limited^ 
,  not  oplj  by  their  specif  enumeration,  but  by  the  positive  de«- 


Hunter 


claration  that,  all  powers  not  enumerated,  or  not  prohibited 
▼.  to  the  sutes,  are  reserved  to  the  states,  or  to  the  people. 

'^*  This  demarcation  of  power  is  not  vain  and  ineffectual.  The 
free  exercise,  by  the  states,  of  the  powers  reserved  to  them, 
is  as  much  sanctioned  and  guarded  by  the  constitution  of  th^ 
United  States,  as  is  the  free  exercise,  by  the  federal  gorem- 
ment,  of  the  ]}owers  delegated  to  that  government.  If  either 
be  impaired,  the  system  is  deranged.  The  two  governments, 
therefore,  po8ses8ing,^ch,  its  portion  of  the  divided  sore- 
reignty,  although  embracing  the  same  territory,  and  ope* 
rating  on  the  same  persons  and  frequenUy  on  the  same  sub- 
jects, are  nevertheless  separate  from,  and  independent  of, 
each  other.  From  this  position,  believed  to  be  incontrorerti- 
ble,  it  necessarily  results  that  each  goverment  must  act  by 
its  own  organs :  from  no  other  can  it  expect,  command,  or 
enforce  obedience,  evea  as  to  objects  coming  within  the 
range  of  its  powers. 

But  whilst,  on  the  one  hand,  neither  government  is  left 
dependent  upon  the  other,  for  the  exercise  of  its  proper 
powers,  so  on  the  other  hand,  neither  government  nor  any  of 
its  departments,  can  act  comflultivefyf  on  the  other  or  any  of 
its  organs  in  their  political  or  official  capacities  ;  with  the 
single  exception,  perhaps,  of  the  case  where  a  state  may  be 
sued.  In  using  the  tirm  comfluUive  action,  I  do  not  mean  to 
restrain  it  to  the  idea  of  actual  force,  but  to  extend  it  to  any 
action  imposing  an  obligation  to  obey.  The  present  go- 
vernment of  the  United  States,  grew  out  of  the  weakness 
and  inefficacy  of  the  confederation,  and  was  intended  to  re- 
medy its  evils.  Instead  of  a  government  of  reguUition^  we 
have  a  government  of  fiower.  But  how  does  that  power  ope- 
rate ?  On  individuals,  in  their  individual  capacities.  No  one 
presumes  to  contend,  that  the  state  governments  can  operate 
compulsively  on  the  general  government  or  any  of  its  de- 
partments, even  in  cases  of  unquestionable  encroachment  on 
"^  sute  authority ;  as,  for  example,  if  the  Federal  Court  should 
entertain  jurisdiction,  in  personal  actions,  between  citizens 
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of  tbe  same  st»te,  not  involving  questions  concernitig  the 
Gonstmotion  of  the  constitution  of  the  United  States,  nor 
coDceming  the  vsdidit^  or  construction  of  any  statute,  trea- 
ty commission  or  authority  of,  or  under,  the  general  go- 
venuneDC,  nor  concerning  the  validity  of  any  sutute,  com- 
missioD  or  authority  of,  or  under,  any  state  government. 
Such  encroachment  of  jurisdiction  could  neither  be  prevent- 
ed nor  redressed  by  the  state  government,  or  any  of  its  de- 
partraentSf  in/  any  procedure  acting'  on  the  Federal  Courts. 
I  caa  perceive  nothhig  in  the  constitution  which  gives  to 
the  Federal  Courts  any  stronger  claim  to  prevent  or  redress, 
hjf  any  procedure  acting  on  the  state  Courts,  an  equally  obvi- 
ous encroachment  on  the  Federal  jurisdiction.  The  consti- 
tutkm  of  ^e  United  States  contemplates  the  independence  of 
both  goveroments,  and  regards  the  residuary  sovereignty  of 
the  states,  as  not  less  inviolable,  than  the  delegated  sovereign- 
^  of  the  United  States.  It  must  have  been  foreseen  that  con- 
troversies would  sometimes  arise  at  to  the  boundaries  of  the 
two  jurisdictions.  Yet  the  constitution  has  provided  no  um- 
pire, has  erected  no  tribunal  by  which  they  shall  be  settled. 
Tbe  omission  proceeded,  probably,  from  the  belief,  that  such 
a  tribunal  would  produce  evils  greater  than  those  of  the  oc. 
ca^onal  collisions  which  it  would  be  designed  to  remedy.  Be 
thb  as  it  may,  to  give  to  the  general  government  or  any  of 
its  departmeats,  a  direct  and  controlling  operation  upon  the 
stale  departments,  as  suchy  would  be  to  change  at  once,  the 
whole  character  of  our  system.  The  independence  of  the 
state  authorities  would  be  extinguished,  and  a  superiority, 
unknown  to  the  constitution,  would  be  created,  which  would, 
sooner  or  later  terminate  in  an  entire  consolidation  of  the 
states  into  one  complete  national  sovereignty. 

If  these  principles  be  correct ;  if  the  two  governments 
and  their  departments  are  separate,  distinct  from,  and  inde- 
pendent of  each  other,  and  neither  can  act  directly  and  com- 
pulsirely  upon  the  other,  there  is  an  end  of  the  question  now 
befisre  tbe  Court ;  for  the  question  is,  in  fact,  whether  the 
Federal  Court  can  act  directly  on  this  Court,  by  obliging  it 
to  eotcra  jud^ent  not  its  own. 

VOL.  IV.  B 
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But  this  principle  of  the  separation  and  iiidependenceof  the 
departments  of  the  two  g^ovemments,  deserves  farther  dc- 
velopement.  The  writer  commonly  called  the  Federaliat^ 
and  who  has  ably  elucidated  many  of  the  principals  of  ouc 
government,  lays  down  the  position,  that  ^  the  national  and 
state  systems  are  to  be  regarded  as  one  whole**  (letter  82,  p. 
245-346.)  From  this  position,  both  he  and  the  counsel  for 
the  appellee,  have  inferred  the  right  of  appeal  from  the 
state,  to  the  Federal  Courts.  The  position  itself,  however, 
is  assumed  without  proof  or  illustration,  nor  is  the  sense  in 
\vhich  it  is  to  be  understood,  dbtinctly  unfolded. 

There  is  ovlf  one  sense  in  which  it  is  believed  to  be  true. 
The  national  and  state  governments  are  the  depositories  of 
all  the  powers  known  to  our  system  of  government.  In  this 
view,  they  may,  perhaps,  be  considered  as  one  whole.  But 
this  proves  nothing,  and  leaves  us  where  it  found  us.  We 
must  resort  to  some  other  source  to  ascertain  the  distribu- 
tion of  those  powers,  and  the  relation  which  the  parts  of  this 
whole,  sustain  towards  each  other.  To  justify  the  inference 
that  has  been  deduced,  it  must  first  be  proved  that  the  parts 
are  connected,  and  that  the  one  is  superior  to,  and  has  a  di« 
rect,  commanding  and  controlling  power  over  the  other— 
which,  is  the  very  point  in  controversy.  It  may  farther  be 
ob^rved  that  the  Courts  of  the  United  Sutes  derive  their 
power  from,  and  owe  responsibility  to  the  people  of  the 
United  States  ;  whereas  the  ^tate  Courts  derive  their  power 
from,  and  owe  responsibility  to  the  people  of  their  respective 
states.  They  emanate  from  different  sources,  and  have  no 
common  or  connecting  head. 

I  can  perceive  no  force  in  the  argument  attempted  to  be 
drawn  from  the  sixth  article  of  the  constitution  of  the  Unit- 
ed States,  which  declares  that  the  constitution  and  the  laws 
of  the  United  States  which  shall  be  made  in  pursuance  there- 
of, and  all  treaties  made  or  which  shall  be  made  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  fand ;  and  the  Judges  in  every  state  shall  be  bound  there- 
by. From  this  obligation  no  exemption  will  be  claimed  for 
the  State  Courts.    But  it  in^poses  a  subjection  to  the  coQ3ti- 
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stitQCion  is,  what  those  laws  and  treaties  are,  must,  in  cases       Hunter 

coming  before  the   State  Courts,  be  decided  by  the  State  ^• 
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jadges,  according'  to  their  own  judgment 9^  and  ufion  thetr  awn 

re$/ionsibiiiti/.  To  the  opinions  of  the  Federal  Courts,  thejr 
will  always  pay  the  respect  which  is  due  to  the  opinions  of 
other  learned  and  upright  Judges  ;  and  more  especially 
when  it  is  considered  that  all  the  cases  of  federal  cognisance, 
may,  as  I  shall  hereafter  endeavour  to  prove,  be  originally 
carried  before  the  Federal  Courts,  and  probably  would  always 
^  carried  there,  unless  there  should  be  a  conformity  be- 
tween the  decisions  of  the  State  Courts,  and  of  the  Federal 
Couru.  The  Courts  of  this  Slate  have  furnished  repeated 
evidences  of  this  respect  for  the  decisions  of  the  Federal 
Court— pbut  it  is  retfie^t  only,  and  not  the  acknowledgment 
of  conclume  authority. 

Such  are  my  conclusions  from  the  general  character  and 
principles  of  our  institutions.  They  are  strengthened  and 
confirmed  by  an  examination  of  the  particular  clauses  of 
the  constitution  concerning  the  judiciary. 

The  first  section  of  the  Sd  article  declares,  that  <^  the  ju* 
didai  power  of  the  United  States  shall  be  vested  in  one  Su<r 
preme  Court,  and  in  such  Inferior  Courts  as  the  Congress 
stay,  from  time  to  time,  ordain  and  establish*  The  Judges 
both  of  the  Supreme  and  Inferior  Courts  shall  hold  their  of* 
fices  during  good  behaviour,  and  shall  at  stated  times, 
rsceive  for  their  services  a  compensation,  which  shall  not^ 
be  dimimshed  during  their  continuance  in  office."  The  ob- 
vious meaning  of  this  clause  is,  to  designate  the  organs  by 
which  the  United  States  are  to  exercise  the  judicial  powers 
with  which  they  are  invested.  These  organs  are  Federal 
Courts,  held  by  Judges  commissioned  by  the  President 
o(  the  United  States,  independent  by  the  stability  of  their 
compensation,  and  of  the  tenure  of  their  offices,  and  rt^sppn- 
•ibieby  their  liability  to  impeachment  and  trial  before  ti^ 
Senate  of  the  United  States  for  misbehaviour  in  p^-^l 
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Supreme  Court  of  Appeals. 

If  this  Court  should  now  proceed  to  enter  a  judgment  in 
this  case,  according  to  the  instructions   of  the  Supreme 
Court,  the  Judges  of  this  Court,  in  doing  so,  must  act  either, 
as  Federal  or  as  State  Judges.     But  we  cannot  be  tnj^de  Fe- 
deral Judges  without  our  consent,  and  without  commissions. 
Both    these  requisites  being    wanting,  the  act  cotild    noti 
therefore,  be  done  by  us,  constitutionally,  as  Federal  Judges. 
We  must,  then,  in  obeying  this  mandate,  be  considered  still 
as  State  Judges.    We  are  required,  as  State  Judges  to  enter 
up  a  judgment,  not  our  own,  but  dictated  and  prescribed  to 
us  by  another  Court.    This  as  to  us  would  be  either  a  judi- 
cial or  a  ministerial  act — ^If  it  be  the  latter,  I  presume  it 
will  not  be  contended  that  the  Federal  Couit  has  a  right  to 
make  the  Judges  of  this  Court  its  ministerial  agents — ^Let  it 
then  be  a  judicial  act.    But,  before  one  Court  can  dictate  to 
another,  the  judgment  it  shall  pronounce,  it  must  bear,  to 
that  other,  the  relation  of  an  appellate  Court    The  term  ap* 
peltate,  however,  necessarily  includes  the  idea  of  ^ufieriority . 
But  one  Court  cannot  be  correctly  said  to  be  sufierior  to 
another,  unless  both  of  them  belong  to  the  same  sovereignty^ 
It  would  be  a  misapplication  of  terms  to  say  that  a  Court  of 
Virginia  is  aufierior  to  a  Court  of  Maryland,  or  vice  versa. 
The  Courts  of  the  United  States,  therefore,  belonging  to  one 
sovereignty,  cannot  be  appellate  Courts  in  relation  to  the 
State  Courts,  which  belong  to  a  different  sovereignty — and 
of  course,  their  commands  or  instructions  impose  no  obli« 
gation. 

The  second  section  of  the  3d  article  enumerates  the  cases 
to  which  the  judicial  power  of  the  United  States  shall  ex- 
tend ;  and  the  8th  section  of  the  first  article,  declares  that 
Congress  shall  have  power  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  into  execution  all  the  pow- 
ers vested  in  the  general  government,  or  any  department 
thereoL  But  this  effectuating  power,  as  it  has  been  termed, 
must,  of  necessity^  be  limited  to  constitutional  means.  In 
relation  to  judicial  powers,  these  means  have  been  already 
shewn  to  be  Federal  Courts,  and  Judges  duly  commission^ 
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cdr-But  the  act  of  Congress  now  under  consideration,  at- 
tempts, in  &ct,  to  make  the  Stale  Courts  Inferior  Federal 
Cottrifj  and  to  exercise  through  them^  jurisdiction  over  the 
subjects  of  federal  cognizance.  The  State  jurisdiction  had 
expended  itself  on  the  rendition  of  the  judgment  heretofore 
proQOunced,  or  rather,  was  suspended  by  the  writ  of  error 
awarded  to  that  judgment.  All  that  has  been  subsequently 
done,  has  been  confessedly  nothing  more  than  the  exercise 
of  Federal  jurisdiction,  in  a  Federal  Court ;  and  if  we  were 
now  to  obey  this  mandate,  it  would  be  only  a  continuation  of 
tbe  same  jurisdiction ;  it  would  be  the  same  Court  pronounc- 
ing its  judgment  through  us,  who  not  being  commissioned, 
are  not  bound  nor  authorised  to  become  such  organs. 

The  constitution  next  speaks  of  the  juriadiciion  of  the 
Federal  Courts  as  original  and  afifiellate.  ^  In  all  cases  af- 
fectbg  ambassadors,  and  other  public  ministers  and  consuls, 
and  those  in  which  a  state  may  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall  have  appellate 
JQri&diction."  I  have  already  endeavoured  to  shew,  that  on 
general  principles,  no  court,  of  one  sovereignty,  can  be  said 
to  be  superior  or  supreme,  in  relation  to  the  courts  of  ano- 
ther sovereignty.  If,  therefore,  I  am  correct  in  this  posi- 
tion, the  appellate  jurisdiction  of  the  Supreme  Court  of  the 
United  States,  must  have  reference  to  the  inferior  Courts  of 
the  United  States,  and  not  to  the  State  Courts.  But,  put- 
ting this  general  principle  out  of  view,  it  would  seem  impos- 
sible that  the  clause  under  consideration  could  admit  of  any 
other  rational  construction.  The  first  clause  of  the  third  ar- 
ticle, before  mentioned,  speaks  of  the  dilRerent  Ceurts,  in 
which  the  jqdiciat  power  of  the  United  States  shall  be  vested 
as  sufierior  and  inferior ;  the  next  enumerates  the  cases  to 
. which  that  judicial  power  shall  extend  ;  and  the  one  now 
under  consideration,  resuming  the  subject  of  the  Courts, 
speaks  of  the  jurisdiction  of  the  Sufireme  Court  as  original 
and  appellate.  The  term  supreme  must  be  understood  in  re- 
ference to  the  Inferior  Courts  immediately  before  mentioned ; 
ttd  it  must  be  in  relatiofi  to  them^  and  not  to  the  ^^tp 
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Courts,  that  the  Sufireme  Court  is  to  exercise  appellate  j  a- 
risdiction.  It  has  been  contended  that  the  constitution  con- 
templated only  the  objects  of  appeal,  and  not  the  tribunals 
from  which  the  appeal  is  to  be  taken  ;  and  intended  to  give 
to  the  Supreme  Court  of  the  United  States  appellate  juris*^ 
diction  in  all  the  cases  of  federal  cognizance.  But  this  ar- 
gument proviBs  loo  much,  and  tt^hat  is  utterly  inadmissiblo 
It  would  give  appellate  jurisdiction,  as  well  over  the  courts 
of  England  or  France,  as  over  the  State  courts ;  for,  although 
I  do  not  think  the  State  CourU  zxe  foreign  Courts  in  relation 
to  the  Federal  Courts,  yet  I  considet  them  not  les^  pidtpen- 
dent  than  fbi  eign  Courts. 

If  the  appellate  power  now  claimed  for  the  Fedoral  Courts, 
is  given  by  the  constitution,  it  is,  unquestionably,  not  given 
in  express  term's,  but  is  only  deducible  by  inference  and  im* 
plitation.  Let  us  attend  for  a  moment,  to  the  effects  and  con- 
sequences  of  such  a  power. — ^The  counsel  for  the  appellee, 
claimed  for  the  Federal  Courts,  not  only  the  power  to  deteiv 
mine,  finally  and  conclusively,  all  cases  which  might  be  car- 
ried before  them  in  a  due  course  of  appeal,  but  also  a  right) 
as  resulting  necessarily  and  inevitably  from  the  very  nature 
of  the  appellate  power,  to  determine  finally  and  conclusively, 
on  the  extent  of  their  own  jurisdiction.  My  impression  is, 
that  this  right  would  necessarily  result  from  the  grant  of  ap- 
pellate power.  The  right  to  determine  the  question  of  ju* 
risdiction,  or  in  other  words,  the  cases  to  which  the  appel- 
late power  extends,  must  rest  somewhere.  It  must  be  vestf 
cd  in  the  Inferior,  or  in  the  Appellate  Court.  To  vest  it  in 
the  Inferior  Court,  would  be  to  invert  the  order  of  nature,  to 
make  the  Inferior  greater  than  the  Sufierior,  It  would  be 
Ui  repose  more  confidence  in  the  Iitferior  Court,  from  whose 
judgment  an  appeal  is  allowed,  than  in  the  ^tf/^/rior  Court, 
which  has  power  to  reverse  the  judgments  of  the  Inferior — 
and  would  often  defeat  the  object  of  the  grant  of  appellate 
power.  It  has,  accordingly,  been  the  uniform  practice  of  all 
appellate  courts  to  decide  their  own  jurisdiction  in  relation 
to  the  courts  as  to  which  they  are  appellate ;  and  the  practice 
has  beep  junifbrmly  submitted  to  by  the  Inferior  Courts,  Ca^ 
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it  be  belkved  that  a  power  involving  such  consequences, 
which  would  thus  place  the  slate  courts  at  the  feet  of  the 
Federal  Courts,  and  make  them  the  unwilling  instruments 
of  their  usurpation  of  state  rights,  (^hould  such  usurpation 
ever  be  attempted  ;)  can  it  be  believed,  that  such  a  power, 
if  It  had  been  intended  to  be  given,  would  have  been  granted 
by  implication  and  inference  only  ? 

It  was  contended  by  the  counsel  for  the  appellee,  that  if 
the  appellate  power  of  the  Federal  Courts  be  denied,  there 
will  be  no  other  mode  by  which  congress  can  extend  the  ju- 
dicial power  of  the  United  States  to  the  cases  of  federal  cog- 
nizance ;  that  there  will,  consequently,  be  no  uniformity  of 
decision ;  that  the  general  government  will  be  deprived  of 
the  power  of  executing  its  laws  and  treaties ;  that  the  pur- 
poses lor  which  that  government  was  adopted^  will  be  de- 
feated, and  that,  in  many  instances,  the  peace  of  the  country 
will  be  endangered.  If  these  evils  were  to  follow  our  deci- 
sion, I  should  nevertheless  be  constrained  to  pronounce  it, 
convinced  as  I  am,  that  the  defects  of  our  system  of  govern- 
ment must  be  remedied,  not  by  the  judiciary,  but  by  the  sove- 
reign power  of  the  people.  But  I  cannot  perceive  that  any 
such  evils  are  likely  to  arise.  The  powers  vested  by  the 
constitution,  ih  the  congress  of  the  United  States,  were  de- 
legated for  purposes  essential  to  the  general  welfare,  and 
ought  not  to  be  defeated  or  impaired  :  and  I  have  no  doubt 
that  one  of  these  powers  is  that  of  making  all  laws,  necessa- 
ry and  proper,  for  extending  the  judicial  power  of  the  United 
States,  to  aU  the  cases,  to  which  the  constitution  declares 
that  that  power  shall  extend.  I  must  not,  however,  be  un- 
derstood as  impeaching  the  copcurrent  jurisdiction,  onginaC 
und  Jinalot  the  State  CovtrtSy  firovided  the  fiarticM  shall  elect 
that  jurisdiction.  I  do  not  understand  the  counsel  for  the 
appellee  as  denying  the  concurrent  or^slmi/ jurisdiction  of  the 
State  Courts ;  nor  can  I  perceive  anf  better  reason  for  deny- 
ing their  ^nal  jurisdiction  in  all  those  cases  which  the  par- 
ties shall  submit  to  their  decision.  All  the  purposes  of  the 
constitution  of  the  United  States  will  be  answered  by  the 
erection  of  Federal  CouitS;  into  which  any  paity,  pLiintiff  or. 
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defendant)  concerned  in  a  case  of  federal  cognizance,  may 
carry  it  for  adjudication  ;  for,  it  was  never  intended  to  force 
th€  paities  into  those  courts  against  their  will.  The  right  of 
the  filaintiff'y  to  have  h\h  case  tried  before  the  federal  courts, 
is  unquestionable,  as  he  may  institute  his  suit  in  the  State  or 
Federal  Courts,  at  his  own  option ;  and  it  will  be  sufficient 
for  the  defendant  sued  in  a  State  Court,  if  the  act  of  congress 
shall  give  him  the  power,  to  remove  the  case  at  any  time  be- 
fore judgment  into  the  Federal  Courts.  I  cannot  doubt  that 
congress  may  give  this  power  consistently  with  the  consti- 
tution ;  for,  otherwise,  the  judicial  power  of  the  United 
States  might  be  eluded  at  tlie  pleasure  of  any  plaintiff.  If 
then  the  plaintiff  shall  elect  the  state  jurisdiction,  by  bringing' 
his  suit  in  the  Sute  Court,  and  the  defendant. shall  also  elect 
it  by  submitting  to  it,  they  must,  from  the  nature  of  the  jucli- 
cial  power  reserved  to  the  states,  be  concluded  by  the  judg- 
ment, unless  there  be  an  appeal  to  some  Superior  Court, 
whicK  I  have  endeavoured  to  shew  is  not  the  case  with  re- 
spect to  the  Federal  Courts.  If,  after  a  judgment  in  a  State 
Court,  in  any  such  case,  there  shall  be  a  complaint  of  a  want 
of  uniformity  of  decision,  of  a  defective  execution  of  the  laws 
of  the  union,  of  a  violation  of  rights  under  the  constitution^ 
laws  or  treaties  of  the  United  States,  or  complaints  of  any 
other  kind  whatsoever,  the  answer  to  them  all,  both  in  rela- 
tion to  foreigners  and  others,  is  that  the  parties  have  elected 
their  own  tribunal ;  a  tribunal,  over  which  the  general  go- 
vernment has  no  controul,  and  for  whose  decisions,  there- 
fore, it  owes  no  responsibility. 

Upon  every  view  of  the  subject  which  I  have  been  able  to 
take,  I  am  of  opinion  that  the  writ  of  error  was  improvident- 
ly  awarded,  and  that  this  court  should  decline  obedience  to 
the  mandate  of  the  Supreme  Court  of  the  United  States. 


Judge  Brooke.  This  cause,  having  been  finally  decided 
in  this  court,  comes  back  here  on  a  mandate  from  the  Su- 
preme Court  of  the  United  States,  wherein  the  judgment  of 
this  court  has  been  reversed;  by  which  mandate  it  is  re- 
quired that  such  proceedings  be  had  in  the  said  cause,  as, 
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MCordin^  to  right  and  justice,  and  the  laws  of  the  United 
States,  and  agreeably  to  the  judgment  and  instructions  of 
the  said  Supreme  Court,  ought  to  be  had. 

The  question  that  arises  out  of  this  mandate,  and  which 
is  now  to  be  decided  by  this  court,  is  certainly  a  very  deli- 
cate one,  and  ought  to  be  approached  with  great  deference 
for  the  opinion  of  the  Supreme  Court  of  the  United  States  :— 
bilt,.as  the  decision  involves  in  it  a  high  duty  on  the  part  of 
this  court,  it  must  be  examined  under  a  proper  sense  of  the 
obligation  which  that  duty  imposes.  As  preliminary  to  any 
investigation  of  the  power  of  the  Supreme  Court  under 
the  Constitution  of  the  United  States,  and  the  Act  of  Con- 
gress which  has  been  relied  on  to  issue  the  mandate  in  ques- 
don,  it  has  been  urged  by  the  counsel  who  support  it,  that 
the  opinion  of  the  Supreme  Court  is  conclusive  upon  this 
court ;  that  having  decided  on  the  constitutionality  and  le- 
gality of  its  own  powers,  it  would  be  an  inversion  of  the 
due  subordination  of  an  inferior  to  a  superior  tribunal,  to 
question  its  authority.  The  obvious  objection  to  this  argu- 
ment is,  that  it  assumes  the  proposition  which  is  denied, 
and  begs  the  question  that  is  to  be  decided. 

If  it  were  admitted  that  this  court  is  an  inferior  court  in 
relation  to  the  Supreme  Court  of  the  United  States,  and 
that  both  courts  were  but  parts  of  the  same  system,  in  the 
sense  now  contended  for,  it  would  seldom  happen  that  the 
mandate  of  the  superior  to  the  inferior  would  be  questioned. 
Yet,  under  that  state  of  things,  if  it  were  permitted  to  ar- 
gue from  the  abuse  of  power,  cases  might  be  put  in  which 
the  power  of  the  Supreme  Court  might  be  so  irregularly 
exercbed  as  to  compel  the  inferior  court  to  disobey  its  writ. 
Where  power  is  not  unlimited,  however  high  the  tribunal 
invested  with  it,  subordination  must  be  limited;  and  there 
wUl  be  a  point  at  which  obedience  will  end,  and  resistance 
begin : — nor  does  this  course  of  reasoning  involve  in  it  any 
insubordination  of  the  inferior  to  the  superior.  Where  the 
power  or  jurisdiction  of  the  latter  is  admitted,  there  is  still 
a  wide  field  for  the  exercise  of  its  superiority,  having  the 
exciusiTe  right  to  decide  on  the  law  and  right  of  the  case. 

VOL.  IV.  C 
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April»  The  precedbg  remarks  wilt  be  eiitkled  to  more  weight 

i^^y^^i   when  it  is  recollected  that  it  has  never  yet  been  contended 

Hunter  ^^^^  ^^^  Supreme  Court  can  take  jurisdiction  of  all  the  cases 
^•.  that  may  come  within  the  jurisdiction  of  this  court.  It  caa 
Uke  jurisdiction,  under  the  Constitution  of  only  a  part  of  the 
subjects  of  jurisdiction  here ;— yet,  according  to  this  argu- 
ment of  implicit  obedience  to  its  mandates,  it  may  sweep 
away  the  whole  of  the  jurisdiction  of  thb  court  as  the  8U« 
preme  court  of  the  state,  and,  contrary  to  the  plain  letter  of 
the  constitution  of  the  United  States,  which  gives  that  court 
some  jurisdiction,  take  all.  The  question,  then,  must  occur 
here,  whether  the  Supreme  Court,  under  the  authority  of  the 
35th  section  of  the  Act  of  Congress,  to  establish  the  judicial 
courts  of  the  United  Sutes,  has  exercised  a  power  not  belong* 
Ing  to  it  under  the  Constitution  of  the  United  States.  That 
question  may  be  either  general  or  particular.  The  general 
question  is,  has  the  supreme  court  the  power  to  issue  its  man* 
date  to  this  court  in  any  case  ?— the  particular  question  will 
be,  has  it  that  power  in  the  case  before  us  ?— Unless  the 
general  question  shall  be  decided  in  its  favour,  it  will  be 
unnecessary  to  examine  how  far  it  has  transcended  its  pow* 
er  in  the  case  under  consideration. 

In  deciding  this  first  question,  recurrence  must  be  had  to 
the  Constitution  itself; — for  though  I  subscribe  to  the  doc- 
trine of  one  of  the  counsel,  that,  to  the  extent  that  the  States 
have  parted  with  their  power,  they  ought  to  part  with  their 
pride,  yet  t  cannot  as  implicitly  assent  to  the  position,  that, 
where  state  righu  are  violated,  they  can  only  be  defended 
in  the  general  government,  in  Congress,  or  by  appealing  to 
the  people.  The  state  authorities  have  been  said,  with  great 
force,  to  be  the  guardians  of  the  people's  and  their  own 
righu.  The  right  to  resist  infractions  of  the  Federal  Con- 
stitution, proceeding  from  the -general  government,  or  any- 
department  thereof,  has  been  solemnly  asserted  in  Virgi- 
nia, (a)  and  seems  to  result  from  the  nature  of  the  two  go- 
vernments. In  the.  work  entitled  the  Federalist y  so  much  re- 

(a)  See  Besolutums  in  1799. 
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lied  OD,  ia  the  argumenty  for  sound  exposition  of  the  Cod*  Aran, 
siitatioo,  ToL  iL  p.  26,  it  is  said  tbati  among  a  people  consp*  i^v^^ 
lidated  into  one  nttioDt  an  indefinite  snpremacy  over  all  Hunter' 
persons  and  things,  so  fiur  as  they  are  the  objects  of  lawful 
goremnienti  is  completely  vested  in  the  national  legisla* 
tnre;  butf  among  communities  united  for  particular  pur* 
poses,  it  is  vested  partly  in  the  general,  and  partly  in  the 
snimicipal  legislatures  :-~in  the  former  case,  all  local  autho- 
rities are  subordinate  to  the  supreme ;  in  the  latter,  the  lo- 
cal or  naunicipaa  authorities  form  distinct  and  independent 
portions  of  the  8upremacy,-i*4io  more  subject,  within  their 
respective  spheres,  to  the  general  authority  than  the  gene- 
lal  authority  is  subject  to  them  within  its  own  sphere.  In 
this  relation  the  federal  government  cannot  be  deemed  a 
national  one,  unce  its  jurisdiction  extends  to  certain  enu« 
merited  objects  only,  and  leaves  to  the  states  a  residuary 
aftd  inviolable  sovereignty  over  all  other  objects.  This,  as 
a  general  exposition  of  the  Constitution,  appears  to  me  per* 
fectly  correct  :*^it  ascertains,  upon  principles  that  resuk 
from  the  relation  in  which  the  national  and  state  govern* 
ments  stand  to  each  other,  the  complete  independence  of 
each;iP-iprinciples»  which  were  again  recognised  in  the  Re- 
■obstioDS  passed  by  the  Assembly  of  Virginia  in  U^,  and 
which,  werr  before  alluded  to.  And,  looking  into  the  Con- 
stitution with  these  lights,  I  have  not  been  ^tble  to  perceive 
in  it  any  ground  for  the  position  that  the  state  authorities 
csn  be  contrplled  by  the  general  authority,  or  any  portion  of 
it,  nor  that  the  latter  has  the  power  tci  esublish  the  tribu* 
aal  which  is  to  decide  controversies  Jietween  them,  without 
soy  appeal  by  the  former  to  that  instrument.  That  appeal 
WiQ  now  be  made;  and,  in  making  it,  I  shall  pass  by  the 
preamUe  to  the  Constitution,  because  I  can  not  perceive 
^kfft  any  inference  can  be  drawn  from  it  favourable  to  the 
shm  of  power  now  set  up  >-«of  which  I  am  the  more  con- 
Idenif  in  as  much  as  It  has  not  been  resorted  to,  in  the  work 
hcbre  cited,  for  that  purpose ;  and  because  also,  the  con* 
Mmctioo  given  to  that  part  of  the  instrument  by  the  report, 
eo  which  the  resolutiims  before  referred  to  w«c»  Imm^^i 
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has  generally  been  admitted  to  be. correct.^  That  construc- 
tion restricts  the  means  of  obtaining  the  great  6bjectS)  prcN 
posed  in  the  preamble,  to  the  special  grants  of  power  whidi 
are  to  be  found  in  the  Constitution.'  The  3d  article  of  the 
Constitution  is  an  example  of  those  means  particularly  ap- 
plying  to  the  case  under  c^onsideration.  It  declares^  that 
the  judicial  powers  of  the  United  Sutes  shall  be  vested  in 
t>nc  Supreme  Court,  and  siicb  oth;er  courts  as  the  Congress 
may,  from  time  to  time,  ordain  and  establish  : — the  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behayiour,  and  shall,  at  stated  times, 
receive  for  their  services  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in  office.  How  it  b 
possible  to  extract  from  any  expression  in  this  article  an 
authority  to  this  court  to  exercise  any  ol  the  judicial  powers 
of  the  United  States,  I  have  not  been  able  to  peroeive  n^ 
that  the  state  couru^  by  any  reasonable  construction  of  the 
article,  can  be  included  in  it,  I  think  impossible.  They  are 
not  ordained  and  established .  by  the  Congress ;  nor  is  there 
any  thing  in  the  general  tenure  of  the  Offices  of  the  state 
judges  which  can  bring  them  within  its  operation;  They 
are  not  responsible  to  the  general  government  for  the  per- 
formance of  their  duty ;  and  irresponsibility  to  that  power 
which  imposes  a  duty,  would  be  a  new  principle  obviously" 
incoiftpatible  with  the  acknowledged  principles  of  our  insti- 
tutions. The  authors  of  the  work  referred  to,  admit,  (p.  223^ 
that  the  article  recited  wears  the  appearance  of  confinmg 
the  causes  of  federal  cognizance  to  the  Federal  Courts,  and 
deduce  from  it  a  different  conclusion,  by  a  train  of  reason- 
ing which  seems  to  confouod  judicial  power  with  the  sub- 
jects that, may  come  within  its  cognizance.  The  appellate 
power  of  the  Supreme  Court  of  the  United  States,  which  is 
defined  in  the  ^d  section  of  the  article,  is  not  confined  tp 
cases  decided  in  the  inferior  federal  courts,  to  which  it 
plainly  refers,  but  is  supposed  to  extend  to  all  cases  of  the 
same  description,  in  whatever  court  they  may  have  been  de« 
cided  ;  as  if  the  decisions  of  cotirts  founded  on  the  /mt.  i^d 
necessarily  subjected  them  to  the  appellate  jurisdiction  iff 
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the  gOTcniment,  the  laws  of  which  may  come  in  question. 
The  words  of  the  2d  member  of  that  section  are,  "  in  all 
cases  affecting  ambassadors,  other  public  ministers  and  con- 
Mib|  8cc.  the  Supreme  Court  shdl  have  original  jurisdicr 
tioii  X** — ^in  all  ^e  other  casei  before  mentioned,  the  3u- 
preme  Court  shall  have  appellate  jurisdiction,  both  as  to 
kw  and  &ct.  The  obvious  relation  which  the  appellate 
power,  vested  in  the  Supreme  Court  by  the  foregoing  ex- 
pressions, bears  to  the  inferior  tribunals,  to  be  ordained  and 
established  by  Congress  in  virtue  of  the  first  section  of  the 
same  article,  is  too  manifest  to  be  questioned  :»-but  this 
construction  is  forti6ed  by  other  considerations.  The  ap^* 
peUate  jurisdiction  is  given  both  as  to  law  and  fact,  and, 
without  power  in  Congress  to  regulate  the  proceedings  in 
the  state  courts^  if  extended  to  those  Courts,  would  be  im- 
practicable: according  to  the  common  law  rule  of  trial, 
which  prevailed  in  most,  if  not  all,  of  the  state  courts,  an 
^peal  from  the  &ct6  would  be  impossible,  without  a  re^ 
txaminatioB  of  the  witnesses  from  remote  distances,  or  by 
^depositions  in  violation  of  the  practice  in  most,  if  not  all, 
of  the  state  courts.  The  9th  article  of  the  amendments  to 
the  constitution  furnishes  additional  light  on  this  view  of 
the  subject.  Plainly  referring  tq,  the  courts  of  the  United 
States,  it  declares  that,  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved ;  and  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  conmion  law.  The  ob- 
jects  of  this  amendment  are,  first,  to  preserve  the  trial  by 
jury  in  the  federal  courts,  and  secondly,  to  take  from  those 
courts  the  power  of  re-examining  any  fact,  tried  by  a  jury^ 
otherwise  than  according  to  the  principles  of  the  common 
kw.  The  two  provisions  taken  in  connection,  as  they  are 
fMmd  in  the  article,  exclude  the  idea  of  the  relation  of  either 
of  them  to  the  state  courts ;— a  circumstance  of  considera- 
ble w«ight,  when  it  is  eonsidered  that  onie  of  the  objects  is 
toreg«kte  the  proceedings  in  the  federal  courts,  founded 
fn  tfie  appellate  i;)ower,  both  aa  to  law  and  b^  derived  from 
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Aprxl»      th«  third  article  before  referred  U>*    I  conclude,  therefof*e» 
k^^^3mi^i   that  neither  from,  the  letter,  nor  from  a  view  to  any  practi- 
Hunter      ^*'  result,  can  a  constmctioii  be  given  to  that  article  which 
▼•  could  extend  the  a{^ellatr  jurisdiction  of  the  Supreme  Court 

to  the  state  courts.  My  confidence  in  the  correctness  of  thai 
conclusion,  would  be  somewhat  diminished,  if  I  could  pos- 
ttbly  foresee  all  of  the  dangerous  consequences,  that  have 
been  anticipated  bf  the  counsel  who  contend  for  the  authori* 
ty  of  tb^  Supreme  Court.  The  power  which  is  given  to  con* 
gross  to  ordain  and  establish  inferior  courts,  was  evidently 
intended  to  enable  the  national  government  to  institute,  in 
each  state  or  district  of  the  United  States,  a  tribunal  compe- 
tent to  the  determination  of  all  matters  of  national  jurisdic- 
tion within  its  limits,  whenever  deemed  necessary  by  con* 
gress. 

To  have  relied  on  the  atato  authorities  as  the  means  of 
CKercising  its  most  essential  powers,  would  have  totalif 
changed  the  character  of  the  national  government,  and  re- 
duced it  to  a  state  of  imbecility  little  short  of  that  of  the  for- 
See  the  Pcde-  mer  oonfederation.  The  great  and  radical  vice  in  that  sys- 
tem, was*in  the  principle  of  legislation  for  stages  or  govern* 
ments,  as  contradistinguished  from  the  individuals  of  whom 
they  consbt  On  a  nearer  view  of  the  present  system,  it 
will  be  found  to  have  escaped  the  enfeebling  consequences 
of  that  principle ;  for,  though,  in  relation  to  the  objects  and 
limitation  of  its  powers,  and  to  the  sources  from  which  it  de<* 
rives  those  powers,  it  may  be  deemed  a  federal  govemment» 
yet,  in  relation  to  the  objects  on  which  it  operates,  it  is  cer- 
tainly a  national  only.  Legislating  for  individuals,  it  con<r 
tains,  within  itself,  every  power  requbite  to  the  oompleto 
execution  of  the  trusts  confided  to  it,  free  from  every  other 
control,  but  a  regard  to  the  public  good,  and  the  sense  of  its 
constituents.  The  argument,  then,  fhat,  unless  the  «tate 
Courts  admit  the  right  of  appeal  to  the  Suprenae  Court,  the 
great  national  objects  of  the  federal  government  will  be  un- 
•ttamable,  loses  all  its  force.  If  it  were  tme,  that  the  cases 
of  national  jurisdiction  enumerated  in  the  coastittttioD^coakl 
b^  finely  and  conclusively  decided  in  the  stale  CQimai  withf^ 
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cot  power  in  llie  general  goTenment,  throogh  its  owo  coortt, 
to  take  jnrisdktioii  of  those  cases,  either  before  or  titer  those 
docbioasy  as  it  nay  be  imporunt  to  the  nation,  there  would 
be  some  cause  for  alarm  s«-but  the  forgoing  remarks  lead 
to  DO  suck  cooclusioft.(^} 

The  principle  on  which  the  state  courts  take  jurisdiction 
of  the  cases  enumerated  in  the  constitinion,  is  common  to  ail 
coons  haying  jurisdiction  of  the  controversy  before  them. 
They  decide  in  conformity  to  the  law  of  any  goremment  that 
nsy  come  in  que8tion.(c)  This  principle  does  not  deny  to 
tfie  federal  govemrnentyin  common  with  other  goremments, 
through  its  own  courts,  to  decide  the  same  case  where  the 
pirdes  are  within  its  jurisdiction.    Without  the  means  of 
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(6)Kote.  The  effect  of  the  extension  of  die  appeUate  power  of  the 
Seprene  Coiirtto  the  ttste  courts,  will  be  Ibund*  on  a  slight  contidera- 
tiooito  be  more  repagnant  to  the  federste  character  ol  the  natioaaLgo- 
icnHDent,  thsa  is  at  first  supposed  t  it  will  give  to  it  a  strong  feature  of 
eotsoUdsted  govemmentf  hi  the  administration  of  the  laws  and  acts  of 
tbe  federal  government  On  the  one  hand,  whilst  the  government  of  the 
United  States  will  operate  more  feebly  in  the  exercise  of  iu  constitotionai 
povefs^  through  organs  not  direct^  under  its  oontrot— on  the  other, 
the  atatecourts  will  be  made  the  instmmenu  of  enoroachmeat  on  stata 
liglits,  is  a  way  to|^e  greater  foree  to  vioUtions  of  tbe  federal  cooipaety 
iWa  jfdie  general  govertunent  committed  those  violations  ^tirough  its 
swn  organs.  Tbe  revision  of  tbe  judgments  of  the  state  courts,  by  way 
of  origiiiil  jurisdiction,  will  be  unaided  by  the  additional  weight  of  state 
tdjudjcatkins  founded  on  an  implicit  obedience  to  federal  authority,  and 
leave  to  the  people,  aninfioenced  by  state  authority^  an  opportonity  bet- 
ter adapted  to  tbe  hnpsrtial  investigstioo  of  the  constitutionalhy  of  fede- 
nladjudicstions. 

(OHote.  Thedu^imposedonthejodges  of  the  severs!  states,  by 
tbe  6th  artiole  of  the  coostitutaony  to  respect  the  constitution,  and  the 
hwsof  the  United  States,  which  shall  be  made  in  pursuance  thereof,  and 
i&  treaties  made,  or  which  shall  be  made  under  the  authority  of  the 
Vsitfd  States,  as  the  supreme  Uw  of  the  land,  adds  nothing  to  th^uris- 
^i^ksi  of  the  state  courts  over  this  subject  It  may  authorize  the  Fede* 
nlC(mrts,whenthe  judgments  of  state  courts  come  before  them,  to  al- 
^tb  those  judgments  less  force  than  is  generally  aceorded  to  the  judf- 
■'■ts  of  ibreigB  courts,  for  the  consequence  of  S^hkh  tbe  federal  go^ 
t  is  not  responsible* 
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ApftiL»      enforcing  and  giYing  to  its  treaties^  its  laws,  and  its  acts,  aff 
,  ,    unitorm  construction,  it  would  be  incompetent  to  attain  the 

Hunter      great  objects  of  its  institution.     Moving  within  the  circle  of 
V.  _       iu  constitutional  powers,  its  authority  will  be  exercised,  in  a 
great  degree,  without  the  range  of  the  state  authorities. 
The  difficulty  which  presents  itself  to  the  operation  of  the 
general  and  state  governments,  on  the  same  objects,  ha» 
been  felt  in  many  cases ;  but  it  b  one  which  grows  out  of 
the  system  itself,  and,  without  a  change  of  that  system,  can- 
not be  entirely  obviated.    That  it  may  be  much  diminished 
by  a  prudent  exercise  of  the  powers  appertaining  to  eacbf 
has  been  proved  by  experience.    Legislating  for  individuala 
who  are  equally  citizens  of  the  general  and  state  govern- 
ments, the  authority  of  that  government  must  be  considered 
as  paramount,  which,  under  a  fair  construction  of  the  consti-* 
tution,  has  the  conclusive  power  to  act  or  to  legislate  on  the 
subject.    The  oath  to  support  the  constitution,  with  a  strong 
responsibility  to  those  from  whom  all  power  is  derived,  seem 
to  be  the  only  sanctions  against  the  exercise  of  power  not 
given  by  the  people.    That  oath  whicli  b  prescribed  by  the 
sixth  article,  imposes  no  subordination  upon  those  to  whom 
it  b  administered : — it  is  common  to  all  who  exercbe  power 
under  either  government.    The  obligation  which  is  imposed 
by  the  same  article  on  the  judges  in  all  the  states  to  respect 
the  constitution,  the  laws,  and  all  treaties  which  sliall  be  made 
under  the  authority  of  the  United  States,  furnishes  no  ground 
of  objection  to  the  preceding  remarks.    It  cannot  be  con- 
strued to  give  to  the  Supreme  Court,  power  to  enforce  the 
responsibility  of  the  state  judges  under  that  obligation.  The" 
article  implies  nothing  more  than  it  declares ;  that  is,  that 
the  constitution,  and  the  laws  of  the  United  States,  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made, 
or  which  shall  be  made,  under  the  authority  of  the  United 
States,  shalUbe  the  supreme  law  of  the  land.    On  the  con- 
trary, it  leaves  to  the  state  judges  the  right  to  enquire 
whether  the  laws,  treaties,  8cc.  have  been  mkde  in  pursttance 
of  the  constitution.    Standing  on  the  ground  of  that  article 
alone,  if  there  was  no  other^  J  should  feel  myself  compelled 
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(0  enquire  whether  the  25th  section  of  the  Act  of  Congress, 
QodcF  the  authority  of  which  the  mandate  in  question  was 
mwarded,  is  in  pursuance  of  the  constitution,  or  repugnant 
thereto.  On  the  ground  of  mere  implication,  or  doubtful  in- 
ference, to  decide  that  a  law  is  unconstitutional,  would  at  all 
times  be  highly  improper.  The  judge  ought  to  be  deeply 
impressed  that  the  law  in  question  is  in  direct  oppo^ition  to 
tiie  plain  meaning  of  that  instrument;  and,  feeling  that  im- 
pression, he  would  be  unmindful  of  the  great  trust  confided 
to  him,  and  of  the  sacred  obligations  of  duty,  if  he  were  to 
shrink  from  the  decision.  Under  the  full  influence  of  that 
impressk>D,  I  am  constrained  to  declare  it  to  be  my  opinion, 
that  so  much  of  the  35th  section  of  the  act  of  congress,  in  pur- 
suance of  which  the  mandate  in  this  case  was  issued,  as  re- 
ijQires  of  this  court  to  exercise  the  judicial  powers  therein 
prescribed,  is  a  violiition  of  the  constitution ;  that  the  writ 
of  error  was  improvidenUy  allowed  by  one  of  the  judges  of 
this  court ;  and  that  obedience  to  the  mandate  ought  to  be 
reused.   . 


April, 
1814. 

Hunter. 

V. 

Martiii. 


JuDom  RoAKB.  This  case  comes  before  the  court,  upon 
a  special  mandate  from  the  Supreme  Court  of  the  United 
Slates.  That  mandate  recites  a  judgment  of  that  court, 
vhicb  rererses  a  judgment  of  this  court,  and  commands  the 
judges  of  this  court,  to  carry  the  reversing  judgment  into 
execQtion.  That  judgment  was  rendered  upon  a  writ  of  er- 
ror, sued  out  to  the  judgment  of  this  court,  under  the  pro- 
visioii  of  the  twenty-fifth  sectbn  of  the  judicial  act  of  the 
United  States,  (a)  upon  the  ground,  as  b  supposed,  that  this  (a)  Laws  of  U. 
court  bad  decided  against  a  treaty,  or  a  right  claimed  under  ^®  •  »  P- 
a  treaty.  The  judgment  of  this  court  had  reversed  a  judg- 
ment of  the  District  Court  of  Winchester,  rendered  in  favour 
of  Denny  Fair&Xt  under  whom  thfc  appellee,  (Martin,)  claims, 
in  an  action  of  ejectment,  brought  against  him  by  tlie  ap- 
pellant, and  had  required  the  court  below,  to  carry  the  same 
into  execution.^— In  that  action  a  case  was  agreed  between 
the  parties,  in  which  the  defendant  relied  upon  the  treaty  of 
peace,  between  the  United  States  and  Great  Britain :  But 
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Amu       that  treaty  constituted  only  one  link  of  his  defence  or  title. 

^^^^/.  There  are  also  many  other  distinct  fects  or  findings,  compris- 
Hunter  ^^  '^  ^^^  c^^  agreed}  each  of  which  is,  perhaps,  also  devi- 
'^\  sible  into  other  facts  or  findings;  and  as  the  judgment  of 
this  court,  as  appearing  on  the  record,  is  merely  general^  and 
does  not  state  the  particular  point  on  which  it  was  render*- 
ed,  it  may  be,  (as  the  fact  realy  wasj  in  relation  to  the  judg- 
ment of  this  court,)  that  neither  judgment  was  rendered  up- 
on the  construction  of  the  treaty. 

The  question  which  now  arises,  upon  this  mandate,  is  of 
the  first  impression  in  this  court,  and  of  the  greatest  moment. 
•—The  court,  consequently,  invited  the  members  of  the  bar 
to  investigate  it,  for  it*s  information ;  several  of  whom,  in  ad- 
dition to  the  appellee's  counsel,  discussed  it,  accordingly,  in  a 
very  full  and  able  manner :  since  which,  it  has  received  the 
long  and  deliberate  consideration  of  the  court  This  course 
of  the  court,  to  say  nothing  of  it's  general  character,  should 
have  spared  the  appellee's  counsel  the  trouble,  of  exhorting 

(a)  Not  literal-  (j^)  this  High  Tribunal,  to  divest  itself  of  all  improper  pre - 

£:t  judices,  in  deciding  on  this  important  question.  Those  coun- 

sel were  also  pleased  to  warn  us  of  the  consequences  of  a 
decision,  one  way,  in  reference,  principally,  to  the  anarchical 

(6)  April  1814.  principles  prevalent  at  the  time  of  the  argument,  {b)  in  a 
particular  section  of  the  union.  They  ought  to  have  remem- 
bered, that  this  court  did  not  select  the  time  for  bringinf; 
tliis  case  to  a  decision,  (c)  and  that  it  is  not  for  it,  to  regard 
political  consequences,  in  rendering  it's  judgments.-^They 
should  also  have  recollected,  that  there  is  a  Charybdis  to  be 
avoided,  as  well  as  a  Scylla ;  that  a  centripetal,  as  well  as  a 
centrifugal  principle,  exists  in  the  government ;  and  that  no 
calamity  would  be  more  to  be  deplored  by  the  American 
people,  than  a  vortex  in  the  general  government,  which 
should  ingulph  and  sweep* away,  every  vestige  of  tihe  state 
constitutions. 

(c)  This  opinion  was  preparedi  and  ready  to  be  delivered,  shortly  af- 
ter the  argument  The  crisis  alluded  to  by  the  appellee's  coiinsel,  has 
now,  happily  passed  away. 
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I  will  consider  Ae  case  before  us,  under  the  following  ge« 
Dcral  points  of  view. 

I  wOi  enquire— 1st,  whether  the  twenty-fifth  section  of  the 
judicial  act,  so  ftir  as  it  relates  to  the  case  before  us,  b  jus* 
tified  by  the  constitutbn  ?  Sdly,  whether  this  case  comes 
within  the  actual  provision  of  that  section  ?  and  Sdly,  whe- 
ther this  court  lias  power  to  declare  Ihe  negative  of  both  or 
either  of  tbe»e  propositions,  if  it's  opinion  should  incline  it  to 
do  so  ? 

Before  I  go,  particulaHy,  into  these  questions,  it  may  be  pro- 
per to  rid  the  case,  of  the  influence  of  a  number  of  ofiinionty 
which  were  quoted  by  the  appellee's  counsel.  Among  many 
othersof  minor  character,and  which,  M^^r^,  will  not  be  par- 
tkularly  noticed,  they  were  pleased  to  quote,  very  much  at 
large,  the  opinions  contained  in  the  publication  styled  <^  The 
Federalist,*'  and  those  delivered  by  the  members  of  congress, 
at  the  time  of  passmg  the  act  in  question.  While  I  shall 
never  hold  myself  bbund,  by  the  opinions  of  any  tfidtviduals^ 
further  than  they  appear  to  me  to  be  correct,  it  may  be  pro- 
per to  give  an  answer  to  the  pretensions  of  such  as  chal- 
lenge a  superior  degree  of  confidence.  Of  this  character, 
the  two  classes  of  opinions  just  mentioned,  may  plausibly  be 
supposed  to  partake.  With  respect  to  the  work  styled  '<  the 
Pederalbt/'  while  it's  general  ability  is  not  denied,  it  is  lia* 
bie  to  the  objection,  of  having  been  a  mere  newspaper  pub- 
lication, written  in  the  heat  and  hurry  of  the  battle,  (if  I  may 
to  express  myself,)  before  the  constitution  was  adopted,  and 
with  a  view  to  ensure  its  ratification.  It's  principal  reputed 
author  was,  an  active  partizan  of  the  constitution,  and  a  sup* 
posed  favourer  of  a  consolidated  government,  {a)    It  is  also 

(a)  See  the  report  of  the  Secretary  of  the  Treasury,  (Mr.  Hamilton,) 
on  maimfkctares,  of  5th  December,  1791 ;  in  which  it  is  expressly  con- 
tended to  belong  <<  to  the  discretion  of  the  4iational  legislature,  to  pro. 
imnce  upon  the  objects  which  ooncem  the  ^leral  vwi/are,  and  for 
vlnch,  under  that  description,  an  appropriation  of  money  is  requiste 
sad  {«oper ;  ai)d,''  he  adds,  "  there  seems  to  be  no  room  for  a  doubt, 
that  wbaterer  concerns  the  general  interests  of  learning,  of  agriculture, 
of  mami&ctures,  and  of  commerce,  are  within  the  sphere  ofth?  national 
CQQQcii^  as  £9ir  as  regards  an  appropriation  of  money  I" 


Afbii, 
1814. 

Hunter 

V. 

Martin. 
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liable  to  the  objection,  tliat  while  it  contains  an  ample  stock 
of  principles,  to  beat*  out  eveirf  opinion  I  have  formed  on 
this  subject,  its  conclusions,  in  relation  to  the  particular 
question  now  before  us,  go  to  prove  too  much  :  they  go  to  au- 
thorise an  appeal  from  the  highest  State  Courts,  to  the  in- 
/erior  Federal  Tribunals  !  (a)     With  respect  tp  the  opinions 
of  the  members  of  congress,  who  passed  the  judicial  act,  I 
had  not  expected  that  they  would  have  been  quqted,  to  prove 
it  constitutional.    Their  opinion  was  already  manifest,  in  the 
act  itself,  and  it  required  the  opinions  of  others^  at  least,  to 
corroborate  and  support  it.    The  reiterated  opinions  of  the 
same  men,  gains  nothing,  on  this  question  of  constitutionali* 
ty,  whereas  the   opinion  of  otherty  however   insignificant^ 
might  have  been  of  some  importance,  to  shew  a  concurrence 
of  sentiment,  on  the  subject.  This  quotation  however  proves 
another  thing  tending,  essentially,  to  weaken  the  authority  of 
these  opinions.  It  shews  that  the  judicial  act,  in  all  its  parts^ 
received  far  less  discussion  in  congress,  at  the  time  it  was 
passed,  than  the  single  point  now  in  question,  has  received 
in  this  court.  That  point  was  not  then  considered  or  discuss- 
ed, in  an  individual  and  insulated  manner.  This  was,  perhap8> 
unavoidable,  as  the  whole  government  was  to  be  then,  forth- 
with, organised,  and  time  was  very  pressing.    It  is  not  won- 
derful, therefore,  that  an  act  passed   under  such  circum* 
stances,  should  be  found  to  have  violated  the  constitutions 
in  some  of  its  parts  ;  an  instance  of  which  has  been  detect- 
ed and  admitted,  by  the  Supreme  Court  of  the  United  States 
(6)  1  Crandi>  itself^  in  the  case  of  Marbury  v.  Madison,  {fi) 
^'      '  It  was  argued  by  the  appellee's  counsel,  that  both  these 

classes  of  opinions  were  entitled  to  great  weight,  as  beio^ 


(fl)  In  2nd  FederaHH,  p.  326,  it  is  said,  that  whether  the  jurisdictioa 
of  the  Inferior  Federal  Courts  shall  be  original,  or  appellate,  or  both, 
depends  on  the  discretion  of  tlie  legislature,  and  the  author  adds,  "I  per- 
ceive at  present  no  impediment  to  the  establishment  of  an  appeal,  from 
the  State  Courts,  to  the  tvbordmate  National  Tnbunals."  Again  it  is 
said,  in  p.  327,  that  appeals  in  most  cases  in  which  they  may  be  pro- 
per, « instead  of  being  carried  to  the  Supreme  Court,  may  be  made  to 
lie  to  the  iKt«>Tc^  Co«r»  of  the  Union  !•» 
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coDtemporaneous  exposiUoDs  of  the  consUtotiony  by  men  who      Ann, 
had  a  great  agency  in  forming  and  putting  the  same  into   iV^,.^^.li 
operation*    Whatever  weight  may  be  attached  tocontempo-      Hunter 
raneoQS  exposition,  in  other  cases,  little  credit  is  certainly  v- . 

dn^  to  the  construction  of  those,  who  were  parties  to  the  con- 
flict, and  which  were  given  before  the  heat  of  the  contest 
bad  subsided,  or  their  passions  had  had  time  to  cool :  and  as 
to  the  advantages  supposed  to  have  been  gained,  from  their 
having  formed  the  constitution,  which  is  expounded,  that  cir* 
cumstance  is  in  entire  conflict  with  a  ptinciple,  deemed  vi* 
tally  important  to  free  government,  by  all  enlightened  wri- 
ters, "The  Federalist"  not  excepted,(fl)  that  the  power  of  (a)2VoLp.f. 
paking  and  expounding  a  law,  or  constitution,  should  not  be 
blended  in  the  same  hands. 

Throwing  out  of  view,  all  these  opinions,  therefore,  except 
10  &r  as  I  may  think  theni  correct,  and  use  them  for  the 
piirpose  of  illustration,  and  taking  for  my  guide  the  consti- 
totion,  which  cannot  err,  I  will  examine  these  important 
tuitions.  I  will  also  avail  myself  of  such  principles,  as  all 
the  enlightened  friends  of  liberty  concur  in,  as  essential  to 
preserve  the  rights  and  promote  the  harmony  of  both  govern- 
ments. As  a  work  containing  a  just  exposition  of  these 
priaciples,  I  will,  occasionally,  refer  to  the  celebrated  report 
to  the  Virgink  Legislature,  in  the  year  1799.  In  addition 
to  other  claims  to  respect,  it  is  to  be  remarked,  that  this 
document  contains  the  renev>ed  sense,  of  the  people  of  Vir- 
ginia, on  the  important  subject^  to  which  it  relates;  a  sanc- 
tiwi  deemed  important  enoiigh,  b  some  of  the  states,(^)  to  .^.  g^^  ^ 
operate  an  amendment  to  their  constitutions— -and  that  it  had  of  Muyliurul, 
a  principal  influence  in  producing  a  new  era  m  Uie  American  °'  ^  ^' 
republic. 

L  We  come^now  to  enquire,  whether  the  twenty-fifth  sec- 
^  of  the  judicial  act,  so  far  as  it  relates  to  the  case  before 
^  is  justified  by  the  constitution  ?  and  this  question  again 
branches  itself  into  two  enquiries— 1st.  Whether  the  consti- 
t'l^  gives  any  power  to  the  Supreme  Court  of  the  United 
States,  to  reverse  the  judgment  of  the  Supreme  Court  of  a 
state  ?  and  Sdly,  if  it  does,  whether  it  authorises  the  limited 
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AfRiL,      gnd  partial  power  of  revlsal,  contemplated  by  that  section  ?  I 
^^J^    beg  it  to  be  distinctly  understood,  that  1  confine  my  enquiries. 
Hunter       fxctt9hfeiyy  to  the  actual  point  now  under  consideration—* 
▼•  namely,  one  relating  to  the  construction  of  a  treaty.    I  do 

not  stop  to  enquire,  whether  a  controlling  power  exists-  in 
the  Supreme  Court,  in  relation  |o  any  other  class  of  jurisdic- 
tion, embraced  by  the  second  section  of  the  third  article  of 
the  constitution.  It  may  not  follow  that  because  these  are 
comprehended  in  the  same  article  with  the  one  before  us» 
they  necessarily  stand  updn  the  same,  and  no  other  founda* 
tion.  It  is  fioaaiblef  that  various  considerations,  resulting  at 
well  frbhi  other  provisions  of  the  constitution,  as  from  the 
nature  of  some  df  the  other  cases  of  jurisdiction,  may  operate 
a  difference.  On  these  points,  however,  I  have  not  stopped 
to  form  an  opinion<*-<pI  confine  my  enquiries  t#  the  single 
question  now  actually  before  us. 

In  order  to  understand  that  question  correctly,  it  is  propi^r 
to  recollect,  that  the  government  of  the  United  States  is  not 
a  sole  and  consolidated  government.  The  governments  of 
the  several  states,  in  all  their  parts,  remain  in  full  force,  ex- 
cept as  they  are  impaired|by  grants  of  power,  to  the  general 
government.  It  is  not  only  true,  on  general  principles,  that 
this  may  be  the  case  of  governments  in  general,  but  nU  the 
enlightened  friends  of  liberty  agree  that  it  is,  empbatlqaUy) 
the  case,  as  to  our  own  confedentted  government 
,  .  V»tteL  p  *^'  *  proof  of  the  first  position,  it  is  laid  down  in  Vattcl,Ctf) 
18.  that  several  sovereign  states,  m$y  Unite  themselves  together, 

by  a  perpetual  confederacy,  without  each,  in  particular,  ceas-» 
Ing  to  be  a  perfect  state^ — ^that  they  will  then  form  a  federal 
republic,  and  that  each  state  will  remain  independent,  but 
will  continue  liable  to  fulfil  the  engagements  into  which  it 
has  entered.  As  to  our  own  particular  government,  this  po<r 
sition  is  not,  at  this  day,  necessary  to  be  proved.  It  haa 
grown  into  a  maxim.  It  has  run  through  the  genend  gbvem<» 
fnent^  in  all  its  modifications  and  changes— from  the  articles 
of  confederation,  in  Which  it  is  declared  (art  2d,)  that  ^  thcU 
State  retains  its  sovereignty,  freedom,  and  independence,  and 
every  power,  jurisdiction,  and  right,  Which  is  not,  by  this  con* 
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federatioDt  expressljr  delegated  to  the  Uoited  States^  in  Con-      Aprii^ 
gress  assembled}"  to  the  present  constitution  of  the  United 
States,  which  has  provided,  by  the  twelfth  amendment,  that       Hunter 
"  the  powers  not  delegated  to  the  United  States,  by  the  con-  v. 

stitation^  nor  prohibited  by  it  to  the  states,  are  reserved  to  t 
the  sutes  respectively,  or  to  the  people/' — And  even  in  the 
short  interval  between  the  extinctio|i  of  the  articles  of  con« 
federations  and  the  adoption  of  the  amendment,  last  mention- 
ed, the  principle  embraced  by  that  amendment,  was  esteem- 
ed by  all  partieS)  as  a  part  of  the  constitution  it8elf.(a)  (a)  2  Federil- 

If,  after  the  explicit  amendment  last  mentioned,  any  doubts  ^  P*  ^^• 
could  still  exist,  on  this  subject,  they  will  be  dissipated  by 
the  most  unexceptionable  authorities.    In  the  report  to  the 
Virginia  Legislature,  before  mentioned,  for  example,  that 
body  has  resolved  {b)  that  "  it  views  the  powers  of  the  fedc-     . .  ^^ 
ral  government,  as  resulting  from  the  compact  to  which  the  commonlycall- 
states  are  parties;  as  limited  by  the  plain  sense  and  iriten- ^^p^^^  p. 4*11 
tion  of  the  instrument,  constituting  that  compact;  and  as  no  ^ 
further  valid  than  they  are  authorised  by  the  grants  enume- 
rated in  that  compact."    Again  it  is  resolved,  (c)  that  "  if     rc)Tb  v  7 
the  powers  granted  be  valid,  it  is  because  ihey  are  granted, 
and  if  the  granted  powers  are  valid,  because  granted,  all 
other  powers  not  granted,  must  not  be  valid."     It. is  alsct  fur- 
ther resolved,  {d)  that  "whenever  a  question  arisetf,coQ-     (^15. p. 45, 
ceming  the  constitutionality  of  a  particular  power,  the  first 
question  is,  whether  the  power  be  expressed  in  the  Constitu- 
tioo  ?  If  it  be,  the  question  is  decided — if  it  be  not  e^rcbs- 
ed,  the  next  enquiry  must  be,  whether  it  is  properly  an  inci- 
dent to  an  expreaaed  power,  and  neceaaary  to  it%  execution** 

So  it  was  unanimously  resolved,  by  the  Supreme  Court  of 
the  State  of  Pennsylvania,  in  the  case  of  Commonwealth  vs. 
Cobbet,  (r)  (a  case  to  be  presently  mo^p  particularly  noticed,)  . .  ^  ^^^^^ 
that  before  the  Constitution  of  the  United  States  \^as  adopt-  p.  407. 
ed,  the  several  sutes  had  absolute.and  unlimited  sovereignty, 
within  the^  respective  boundaries,  an^  all  powers,  legisla- 
tive, executive,*  and  ju4icia1,  except  as  they  had  been  grant- 
ed away,  by  the  articles  of  confederation,  and  that  they  now 
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April*      enjoy  all  those  powers,  except  such  as  have  been  granted  to 
^^,^/j    the  government  of  the  United  States. 

Hunter  ^^  results  from  this  diversity  in  the  two  governments,  that' 

^•.  whereas,  in  a  controversy  respecting  the  constitutionality  of 
a  state  law,  it  must  be  shewn  to  be  unconstitutional,  a  law  of 
the  General  Government  must  be  proved  to  be  constitutional ; 
which  can  only  be  by  shewing,  tRat  the  power  to  pass  it  has 
been  granted.  ••  - 

As  to  the  criterion  of  a  power's  being  granted,  or  not 
granted,  no  resort  ought  to  be  had,  to  the  general  and  exten- 
sive words  used  in  the  preamble  to  the  Constitution.  It  was 
resolved  by  the  Virginia  Legblature  in  acting  upon  the  re- 

(a)  Beport  P^**^  before  mentioned,  (a)  that  ^  it  is  contrary  to  every  ac- 
P*  44.  knowledged  rule  of  construction,  to  set  up  the  preamble  in 

opposition  to  the  plain  meaning  expressed  in  the  body  6f  the 
instrument— that  a  preamble  usually  cootsdns  the  general 
motives  or  reasons  for  the  particular  regulations  or  measures 
which  follow  it,  and  is  always  understood  to  be  explained  or 
limited  by  them ;  and  that,  in  the  present  instance,  a  contrary 
interposition  would  have  the  inadmbsible  effect  of  rendering 
*  nugatory  or  improper,  every  part  of  the  Consdtution  which 

succeeds  the  preamble."  It  was  further  resolved  that  the  ge- 
neral words  in  the  preamble  in  question,  would  the  rather  be 
excluded  from  having  that  extensive  influence,  because  they 
were  copied  into  the  present  Constitution  from  the  eighth  of 

(^  Report    the  articles  of  confederation,  {6)  and  in  that  government,  ow- 
^'  ing  to  the  admitted  narrowness  of  it's  powers,  no  pretence 

existed,  for  saying  that  they  had  this  extensive  effect.  Again, 
it  was  resolved,  that  this  extensive  construction  would  leave 
the  judiciary  eiiUrely  in  the  dark,  as  to  the  limit  which 
bounded  the  legislative  power,  and  consequently,  without 
any  adequate  means  of  checking  undue  extensions  thereof, 
as  it  must  be  obvious,  that  all  measures  tending  tb  promote 
the  general  welfitre,  &c.  ^must  be  questions  of  mer^  policy 
and  expediency,  on  which,  legislative  discretion  alone,  can 
decide,  and  from  which,  the  judicial  interposition  andjcon- 

(c)  Ibid  p.  ^^^9  *^  coimpletcly  excluded.'*(c) 
^^'  These  principles  and  authorities  equally  shew,  that  a  pow- 
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er  ought  not  to  be  considered  as  granted,  because,  in  the      April, 
opinioos  of  the  Judges  expounding  the  Constitution,  it  ought    t^i^-^^ 
to  have  been  granted.    This  point,  as  to  them,  is  entirely       Homer 
coram  non  judice.    The  people,  alone  are  competent  to  de-  ^- . 

cide  it,  and  they  have  decided  every  power  to  be  withholden, 
which  has  not  been  legitimately  granted.  Their  will  is  sup- 
posed to  be  in  accorclance  with  their  expressions :  but  if 
this  were  even  otherwise,,the  answer  to  the  Court  would  be, 
**  quod  volueruntj  non  dixerunt,'* 

In  deciding  whether  the  jurisdiction  given  to  the  ]^ederal 
Courts,  by  the  constitution,  is  confined  to  those  courts,  or  is 
extensive,  enough  to  controul  that  of  the  State  Courts  also, 
ID  the  case  of  treaties,  the  first  remark  which  occurs,  is,  that 
it  would  be  difficult  to  draw  the  line  under  the  actual  pro- 
visions of  the  constitution,  between  a  total  and  partial  inter- 
ference. The  first,  as  w^l  as  last,  depends  upon  the  dis- 
cretion of  congress,  and  yet  it  can  hardly  be  presumed  that 
the  constitution  intended  that  the  State  authorities,  on  this 
subject,  should  be  wholly  invaded  and  set  aside,  when,  in  the 
sixth  article  thereof,  it  recognizes  the  power  of  the  State  ^ 

Judges,  over  treaties,  and  provides  for  their  being  sworn  to 
observe  them. 

It  is  next  to  be  observed,  that,  naturally  the  jurisdiction 
granted  to  a  government,  is  confined  to  the  courts  of  that 
government.  It  does  not,  naturally,  run  into  and  affect  the 
courts  of  another  and  distinct  government;  whether  that 
government  operates  upon  the  same,  or  another  tract  of  coun- 
try^ In  relation  to  another  and  distinct  government,  acting 
^oa  another  territory,  the  position  is  undeniably  clear :  nor 
is  it  less  so,  in  the  case  before  us,  if  the  before  mentioned 
ideas  relative  to  the  nature  and  effect  of  federal  republics,  in 
general,  and  ours,  in  particular,  are  correct. 

If  this  principle  be  true,  in  general^it  will  become  so,  a 
fortiori^  if,  in  all  the  other  parts  of  the  constitution,  on  the 
subject  of  jurisdiction,  the  Federal  Courts  are  alone  con- 
templated ;  and  if,  in  all  other  instances,  the  federal  authori- 
ties act  directly  upoq  the  people,  and  not  through  the  me- 

VOL,  IV.  E  ^ 
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dium  of  those  of  the  states.    Both  of  those  positions  appear 
to  me,  to  be  unquestionably  true. 

As  to  the  first : — it  will  be  seen,  that  the  first  section,  of 
the  third  article  of  the  constitution,  relates  solely  and  exclu- 
sirely,  to  the  Courts  of  the  United  States.  It  provides  for 
their  establishment,  for  their  tenure  in  office,  and  their  sa- 
laries. It  has  no  eye  to  the  state  tribunals.  So  in  the  last 
clause  of  the  second  section  of  the  third  arucle,  providingf 
that  the  trial  of  all  crimes  shall  be  by  jury,  and  be  held  in  the 
9tate  in  which  such  crimes  shall  have  been  committed,  the 
Federal  Courts  are,  exclusivefy,  contemplated :  it  would 
have  been  absurd,  to  have  provided,  that  the  courts  of  a  state, 
which  has  no  jurisdiction  beyond  its  limits,  should  be  held 
within  those  limits.  This  clause,  then,  of  the  very  sectioii 
in  question,  in  this  case,  being,  undoubtedly,  confined  to  the 
Federal  Courts,  it  would  clearly  follow,  in  a  case  of  doubt^ 
that  the  whole  section  was  subject  to  the  same  restriction. 
The  same  restriction  is  kept  up,  in  the*  amendments  ^ubse- 
quently  adopted  in  the  constitution.  In  the  eighth  amend* 
ment,  it  is  provided,  that  the  accused  shall  have  a  right  to  a 
speedy  trial,  by  a  jury  qf  the  Mtate  and  district  in  which  the 
crime  shall  have  been  committed  ;  a  provision  wholly  super* 
fluous  and  absurd,  as  relative  to  the  State  Courts.  So  in  the 
ninth  amendment,  providing  that  in  cases  of  the  value  of 
twenty  dollars,  the  right  of  jury  trial  shall  be  preserved,  it 
will  not  be  contended,  that  it  relies  to  the  jurisdiction  of  the 
State  Courts;  as  most  of  the  State  Constitutions  had,  already, 
provided  for  the  inviolability  of  jury  trial,  and  the  State 
Governments  always  claimed  and  exercised  the  power  to  say 
under  what  limitations  and  restrictions  the  jury  trial  shall 
prevail  in  their  courts.  It  is  also  tp  be  borne  in  mind,  that 
one  of  the  last  amendments  to  the  constitution,  which  de- 
clares, that  the  judicial  power  of  the  United  States,  shall 
not  be  construed  to  eAend  to  suits  brought  against  a  state,, 
by  citizens  of  another  state,  or  of  a  foreign  state,  is  confined 
to  the  Federal  Courts,  in  exclusion  of  those  of  the  states  :  for, 
if  the  State  Courts  were  also  inhibited  from  this  jurisdic- 
tion, the  parties  last  mentioned  wouMbe  left  without  any  re- 
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dress  whatever,  when  aggrieved  by  a  state  !  If,  then,  m  eve- 
ry other  part  of  the  constitution,  which  respects  jurisdic- 
tion, the  Federal  Courts,  ^lone,  are  contemplated,  and  if,  in 
an  important  c^use  of  the  very  section  nojr  in  question,  the 
restrictive  construction  is  found  to  prevail,  it  would  seem  a 
natural  consequence,  that  it  should  prevail,  also,  in  the  re- 
maining part  of  that  section. 

I^  in  addition  to  these  considerations,  it  be  also  recollect- 
ed, that  the  Constitution  of  the  United  Sutes  in  almost  no 
•ther  histance,  acts  through  the  governments  of  the  several 
sutes,  the  probability  will  be  increased,  that  it  did  not  mean 
to  act  through  them,  or  intermeddle  with  them,  in  the  case 
in  question.  The  great  grievance  complained  of  under  the 
articles  of  confederation,  was,  that  they  acted  only  through 
the  states,  which  states  palsied  the  arm  of  the  general  go- 
vernment, at  their  will  and  pleasure.  To  remedy  this  evil, 
an  entire  new  system  was  adopted,  by  which  the  general  go- 
vernment acted  directly  upon  the  people.  No  instances  are 
at  present  recollected  in  which  the  co-operation  of  the  State 
Governments  is  necessary,  but* for  the  purpose  of  electing  a 
president  and  senators.  In  all  other  instances  the  govern- 
ments are  entirely  separate  and  distinct :  and  every  provision 
of  the  constitution,  will  be  construed  in  reference  to  this  fea- 
ture of  the  government. 

Bearing  these  principles  in  mind,  let  us  proceed  to  en- 
quire into  the  meaning  of  4he  second  section  of  the  third 
article  of  the  constitution,  so  ^r  as  it  relates  to  the  case  be- 
fore us.  That  section  is  in  the  following  words,  viz.  <«  The  ju- 
dicial power  ^hall  extend  to  all  cases  in  law  and  equity  arising 
under  the  constitution,  the  laws  of  the  U.  S.  and  treaties  made, 
or  which  shallbe  made  under  the irauthority,"  8cc.  That  sec- 
tion of  the  constitution,  follows  immediately  after  another  sec- 
tion which  speaks  only  of  the  judicial  power  "  of  the  United 
Statesy*  and  which  is  thereby  declared  to  be  vested  in  one 
Sapreme  Cpurt  and  such  Inferior  Courts  as  Congress  might 
ordain  and  estid^sh.  When«  therefore,  the  second  section 
speaks  of  ^<  the  judicial  power,''  simply,'  it  means  the  judi- 
i:iaJ  power  of  the  United  StateS)  as  contra-distinguished  from 
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April.      that  of  the  several  states^  and  as  vested  in  the  Supreme 

^^^^^.  CourtJ^nd  the  Inferior  Courts  to  be  by  congress  established. 

Hunter       ^^  ^^  consistent  with  evety  rule  of  fair  constmction,  to  trans- 

▼•.         plant  the  words  ^  of  the  United  States.*'  from  the  first  sec- 
Martin.  -  * 

tion,  into  the  second^  and  thus  transplanted,  every  possible 

''  pretence'  is  done  away,  that  the  clause  just  recited  any  more 

relates  to  the  judicial  power  of  the  several  states,  thandoe^ 
the  clause  immediately  preceding  it,  which  is  tarfirc^^ly 
conGned  to  the  judicial  power  of  ^  the  United  States/'  The 
same  inferences  would  result  on  general  principles ;  for  the 
general  words  of  a  •onstitution,  are  to  be  applied  to  its  own 
institutions,  in  exclusion  of  those  of  another  government. 
This  construction,  too,  by  keeping  aloof  from  the  state  ju- 
risdictions, will  keep  up  and  perfect  the  symmetry  be- 
tween tM9  and  every  other  part  of  the  constitution,  as  I  have 
already  attempted  to  shew;  and  be.  in  perfect  unison  with 
the  principlee  that  each  government  contemplates,  and  only^ 
contemplates  its  own  judiciary,  and  that  the  operations  of  the 
general  government  are  in  thitj  as  in  other  cases,  distinct 
from  those  of  the  states,  and^ure  neither  dependent  on,  nor 
intermingled  with  them. 

It  is  here  to  be  remarked,  that  the  judicial  power  of  the 
United  States,  is  to  bq  determined  by  the  suit  or  action  being 
proper  for  the  cognizance  of  their  courts,'and  being  actually 
instituted  or  brought  therein.  If  brought  or  instituted  in 
the  courts  of  another  government,  though  they  may  involve 
the  construction  of  the  constitution,  laws  or  treaties  of  the 
United  States,  they  form  a  part  of  the  judicial  power  of  that 
government,  and  not  of  that  of  the  United  States.  On  any 
other  hypothesis,  the  judicial  power  of  the  United  States 
would  be  co-extensive  with  the  limits  of  the  world,  on^he 
principle  that  the  lex  ioci  prevails  every  where,  in  the  case  of 
contracts. 

This  judicial  power  is  to^  extend  to"  all  cases,  kc.  It  is  here 
proper ^to  recollect,  that  the  government  of  the  confederation 
had,  also,  a  court  or  courts  ;  but  they  bad  only  a  very  nar^ 

(a)  Articlet  of  row  or  limited  juriklictioo,  (a)  and  it  was  the  object  of  the 
confederation.  .      .  .......         *.«.      .^ 

art  9,  sec.  %    constitution,  to  extend  the  jnnsdiction  of  the  Federal  Courta# 
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to  be  tiieo  esUblished,  beyond  that  of  those  which  before        April, 

existed.    This  word  «  extend,"  is  fully  satisfied,  by  being  .     ^^^^ 

confiDed  to  the  Courts  of  the  United  Sutes,  although  the       Hunter  • 

courts  of  other  governments,  should  also  have  a  jurisdictioo  ▼•. 

over  the  same  subjects.    The  word,  accordbg  to  the  best 

lexicographers,  means  to  widen  or  enlarge ;  (a)  it  has  no  (^)  See  John- 
...  -  _,  -  .....        son's  Dictiona- 

aeose,  which  goes  to  the  exclusion  of  another  jurisdiction,  ry. 

But  for  the  previously  limited  jurisdiction  of  the  Federal 
Courts,  and  which  it  was  the  object  of  this  article  to  enlarge 
or  «*  extend*'  the  phraseology  would  probably  have  been,  that 
the  Courts  of  the  United  States  shall  ^^  have  jurUdictign  in'^ 
all  cases.  Sec.  Had  this  form  of  expression  been  used,  no 
doubt  could  possibly  have  existed,  but  that  the  jurisdiction 
of  the  Courts  of  the  Sutes,  would  have  been  left  untouched. 
So  if  the  amplified  and  varied  form  of  expression  before 
mentioned,  had  been  used,  namely ;  that  the  judicial  power 
^  of  the  United  States,"  which  is  vested  b  one  Supreme 
Court,  and  such  Inferior  Courts  as  congress  may  establish, 
and  whieh  courts  shall  harve  jurisdiction  in  all  cases  of  law 
and  equity,  &c.  no  scintilla  of  doubt  could  possibly  have  re- 
mained, but  that  the  clause  would  have  been  confined  to  the 
jurisdiction  of  the  Federal  Courts,  in  exclusion  to  that  of  the 
State  Courts. 

But  it  is  argued,  that  the  power  is  gained  to  the  Supreme 
Court,  to  control  the  judgments  of  the  State  Courts,  under 
the  aecond  clause  of  the  second  section  of  the  third  arti-^ 
cle  of  the  constitution,  which  says,  that  <<  in  al)  the  oth# 
cases  before  mentioned,**  [two  classes  being  excepted,  in 
which  the  Supreme  Court  is  declared  to  have  original  jurisr 
diction,]  ^  the  Supreme  Court  shall  have  appellate  jurisdic- 
tion, both  a%  to  law  and  Csct,  with  such  exceptions,  and  under 
such  regulations  as  Congvess  shall  make.**  Having  endea- 
voured, to  shew,  as  above,  that  the  first  and' third  clauses  of 
this  section,  relate  exclusively  to  the  jurisdiction  of  the  Fe- 
deral Courts,  and  do  not  extend  to  that  of  the  State  Courts '; 
having  also,  endeavoured  to  shew,  that  every  other  part  of 
the  original  constitution,  and  its  amendments,  is  subject  to 
tlie  same  restriction,  it  would  aeon  to  be  a  reasonable  infer- 
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i^r^^^^Lj   ^^^  construction.     The  general  principle  is,  that  a  constita- 

Hunter       ^^^^  settles  the  powers  and  arranges  the  jurisdiction  of  its 

V.  own  Courts,  and  not  those  of  another  eovemment ;  and  al- 

Martm.  .  ^ 

though  the  convention  had  the  power  to  affect  also^  those  of 

the  states,  this  principle  will  still  prevail,  unless  it  clearly 
and  legitimately  appears  to  have  been  intended  to  be  aban* 
doned.  The  question  then  recurs,  under  the  actual  prori* 
sions  of  the  constitution,  was  that  instrument  the  settling 
the  jurisdiction  of  its  own  Courts^  or  those  of  a  different 
government  ? 

In  order  to  elude  the  force  of  tlie  principle  just  mention- 
ed, it  is  contended  that  the  Courts  of  the  several  states  are 
to  be  considered  quoad  this  case,  as  Courts  of  the  United 
States.  They  are  said  to  be,  more  emphatically  when  consi- 
dered in  relation  to  the  Courts  of  the  United  States,  ^^/uzrts 
(a)  Federal-  qf  oiu  whole  ;"  (a)  that  is,  that  they  are  ouoad  the  case  be- 
fore  OS,  apart  of  the  Courts  of  the  United  States.  They  be* 
came  so,  under  the  provisions  of  the  judicial  act,  only  after 
they  had  given  an  opinion  in  a  certain  way,  whereas,  until 
they  had  given  such  opinion,  or  in  event  of  their  giving  it 
the  other  way,  they  remained  the  Courts  of  the  several 
states.  Jf  they  are  considered  as  the  Courts*  of  the  several 
states,  then  here  is  the  plain  case  of  the  judiciary  of  one 
government  correcting  and  reversing  the  decisions  of  that  of 
another.  If,  on  the  other  hand,  they  are  considered  as  Courts 
of  the  United  States,  they  become  so  by  imfilication^  and 
without  having  been  appointed,  commissioned  or  paid  by  the 
United  States,  and  without  being  impeachable  by  the  United 
States.  If  the  State  Courts  can  be  thus  converted  into  Fe- 
deral Courts,  it  is  evident,  too,  that  Congress-may  affbct  their 
independence  as  State  Courts,  .and  by  throwing  on  them 
a  mass  of  federal  jurisdiction,  bearing  no  proportion  to  the 
lalaries  they  receive  .from  the  states,  actually  drive  them  out 
of  office  ! — And  whence  does  this  implication  arise,  in  the 
case  in  question  ?  Fram  the  circumstance  of  the  Courts  of 
the  states,  having,  in  the  course  of  their  ordinary  jurisdic* 
tioo,  illcideDtally  acted  upon  the  constitution,  lavs  or  tre«i^ 
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lies  of  the  United  States  :    a  circumstance   which  would       April, 

1814 
equally  make  the  Supreme  Court  of  Calcutta,  a  part  of  the    i^„,^^ij 

judicial  system  of  the  United    States,  when  enforcing  the        Hunter 
laws  of  this  country  in  that.     But  this  is  not  all — It  becomes  ^'. 

necessary,  and  by  the  like  implication,  for  the  Courts  of  the 
States^-^ven  for  the  Supreme  Appt;llate  Courts  of  the 
States,  to  spread  the  facts  upon  the  record,  without  which 
the  Courts  of  the  United  States  cannot  act  upon  the  subject. 
This  idea,  though  essential  to  the  exercise  of  the  appellate 
power,  is  utterly  at  war,  both  with  the  character  of  a  Su- 
preme State  Court,  as  such,  and  with  the  right  of  the 
States  to  regulate  the  proceedings  of  their  own  Courts.  It 
was  resolved  by  the  Virginia  Legislature,  in  acting  upon 
the  report  aforesaid,  (a)  that  tlie  appellate  jurisdiction  given  /  \  n  q_* 
by  the  clause  in  question  did  not  extend  to  criminal  cases,  de-  pa.  38. 
pending  even  in  the  Inferior  Federal  Courts,  notwithstanding 
tfa^  geuerality  of  the  terms  used,  because  jury-trial  was  se-> 
cured  in  such  cases,  by  the  constitution,  and  was  not  a  sub^ 
ject  of  appeal.  This  argument  holds  much  more  forcibly, 
in  the  case  before  us,  both  because  the  terms  used  are  fairly 
satisfied,  by  referring  them  only  to  the  federal  tribunals,  and 
because  they  cannot  reach  the  Courts  of  the  States,  but  by 
passing  into  another  government,  sinking  the  character  of 
the  Supreme  Courts  of  the  States,  into  mere  inferior  tribu- 
nals, and  invading  the  heretofore  exclusive  right  of  tlie 
States,  to  regulate  the  proceedings  of  their  own  Courts. 
Again,  in  order  to  authorize  the  re-examination  of  /ac/t,  in 
the  Supreme  Court,  a  course  contrary  to  the  general  pro- 
ceedings of  appellate  Courts,  it  was  found  necessary  to  pro- 
vide exfiresMlt/  for  it,  in  the  constitution.  Had  this  not  been 
done,  that  Court  would  have  been  confined^  the  record,  as 
in  other  cases.  This  provision  is,  by  analogy,  conclusive  to 
shew,  that 'the  appeals  here  intended,  are  only  those  from 
the  Federal  Courts.  Had  it  been  intended  to  trench  upon 
causes  abiding  in  the  State  Courts,  also,  the  most  express  and 
explicit  words  would  have  been  used,  to  affectuate  so  unu- 
sual and  delicate  a  power.  As  such  words  are  not  used  it 
is  a  £dr  presumption  that  this  was  not  intended. 


Digitized  by  VjOOQIC 


40 


Swpremt  Court  of  JlppeaU. 


APRlLy 

1814 

Hunter 

▼. 
Martin. 


But,  what  is  thifi  implication,  by  which  this  effect  is  to  be 
produced  ?  By  which  a  power  is  to  be  taken  from  the  State 
Governments,  and  vested  in  that  of  the  Union,  and  the 
Courts  of  the  former  taken  into  .  the  service  of  the  latter  f 
There  is  no  iota  of  expression  in  the  constitution,  which  el* 
ther  takes  it  from  the  States,  or  gives  it  to  the  United  States. 
If  it  be  said,  that  the  implication  arises  from  the  nature  of 
the  power,  I  answer,  that  that  power,  when  exercised  in  a 
State  Court,  is  a  part  of  the  judicial  power  of  the  States,  and 
not  of  that  of  the  United  States,  as  I  have  already  endea- 
voured to  shew.  What,  then,  do  the  Gentlemen  contend 
for,  but  a  power  neither  expressly  granted  to  the  General 
Government,  nor  taken  from  the  States,  nor  forming  a  part 
of  the  judicial  power  of  the  United  States  ?— If  this  mode 
of  deducing  power  be  adequate  to  the  purpose,  it  was  very 
unnecessary,  indeed,  for  the  constitution,  after  having,  in  the 
eighth  secUon  of  the  first  article  thereof,  expressly  granted 
to  Congress,  certain  important  and  necessary  powers>  to  go 
on,  in  the  tenth  section,  and  expi*essly  inhibit  them  to  the 
Slates.  If,  in  this  instance,  both  a  grant  of  the  powers  to 
the  United  States,  and  a  denial  of  them  to  the  several  States, 
were  deemed  necessary  to  carry  the  powers  to  the  Generaji 
Government,  what  are  we  to  say  -of  a  case  in  which  there  is 
neither  such  grant,  nor  such  denial,  to  l/e  found  in  the  instru- 
ment ?  If  all  this  caution  was  deemed  necessary,  through  a 
becoming  respect  for  the  rights  of  the  States,  and  a  just  ob- 
jection to  the  implication  of  power,  in  regard  to  powers, 
[those  of  declaring  war,  and  granting  letters  of  marque  and 
reprisal,  for  example,]  emphatically  belonging  to  the  go- 
vernment of  the  union,  and  no  how  appertaining  to  those  of 
the  states,  is  it  not  much  more  necessary,  in  relatioo  to  such 
as  are  no  how  essential  to  the  United  States,  and  exclusively 
belong  to  the  several  States,  as  forming  a  part  of  their  ju- 
dicial power  ?  If  the  convention  deemed  it  necessary  to  write 
with  a  pen  of  steel,  in  relation  to  the  stronger  case  just  men* 
tioned,  is  it  to  be  believed  they  would  have  conveyed,  in  wa- 
ter-colours, the  weaker  power  now  in  question  ? 

I  have  thus  endeavoured  to  shew,  by  the  preceding  detail, 
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tbtt  none  of  the  clauses  of  the  constitution)  before  mention- 
ed, relate  to  the  State  Courts,  or  to  the  causes  therein  de« 
pelting  ;  that  the  power  now  in  question,  has  not  been  ex- 
pressly granted  to  the  General  Government,  nor  inhibited  to 
those  of  the  states ;  that  it  exists  no  where  but  in  the  general 
words  of  the  preamble  to  the  constitution,  and  is  not  a  neces- 
sary iDcident  to  any  power,  which  has  been  specifically  grant- 
ed. It  is  not  necessarily  incident  to  the  power  of  the  appel- 
late Court  of  one  government,  to  correct  the  proceedings  of 
Che  Courts  of  another,  though  acting  upon  the  constitution 
or  laws  of  the  former.  I  have  also  endeavoured  to  shew, 
that  the  pretence  of  a  constructive  power,  arising  from  the 
general  words  of  the  preamble  to  the  constitution,  is  not  only 
frtal  to  the  principle,  that  the  government  of  the  United 
States  is  one  of  limited  and  granted  powers,  and  leaves  no 
limit  lo  the  discretion  of  the  legislature,  but  is  peculiarly 
objectionable  as  relative  to  the  exercise  of  the  powers  of 
the  judiciary.  It  is  only,  however,  under  these  general 
terms  of  the  preamble,  and  on  the  ground  of  an  imagination 
in  Congress  and  the  Federal  Judges,  that  the  peace  of  the 
onion  is  to  be  only  preserved  thereby,  that  the  jurisdiction  in 
question  has  been  assumed.  Tiiis  is  not  the  fact  ;  and  if  it 
were,  those  authorities  ought  still  to. have  waited,  until  the 
power  had  been  constituiion^^lly  conferred  upon  them. 

An  idea  was  nearly  taken  up  by  Congress,  founded  upon 
the  opinions  of  the  federal  writers,  (a)  that  the  state  judicia-  (a)  Federal- 
rics  could  not  be  considered  as  impartial  in  the  case  of  trea-  '■^'^*'**^ 
ties,  and  would  embroil  the  United  States  with  foreign  na- 
tions. Thb  disparagement  of  those  authorities,  finds  no 
counterpart  in  the  constitution  itself.  It  is  true,  that  the 
sixth  article  thereof  declares,  that  the  constitution,  laws,  and 
treaties  of  the  United  States,  shall  be  the  supreme  law,  and 
that  the  Judges  of  the  several  states,  shall  be  bound  thereby, 
any  thing  in  the  laws  or  constitution  of  any  state,  to  the  con-  ^ 

trary  notwithstanding.  This  article  merely  declares  the  su- 
premacy of  the  constituti6n,  laws  and  treaties  of  the  United 
States,  over  those  of  the  several  states,  but  evinces  no  distrust 
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of  the  state  Judges,  The  only  circumstance  from  which  th« 
contrary  could  posaibly  be  inferred^  is  the  oath  imposed  on 
them  by  the  said  article  s  but  that  inference  is  completely' 
demolished}  by  the  considerations^  that  the  oath  is  a  general 
one,  to  support  the  constitution  of  the  Uuited  States^  and  is 
required  to  be  taken  by  the  Federal  as  well  as  the  State 
Judges.  But  if  such  distrust  was  any  how  deducible  from 
this  clause  of  the  constitution^  the  antidote  is>  also,  provided 
therein  2  it  exists  in  the  oath  imposed  on  them,  as  aforesaid, 
to  support  the  constitution  of  the  United  States.  This  is,  in 
that  view,  if  I  may  ao  express  myseli^  the  agreed  remedj 
for  the  evil  $  and,  after  this,  it  does  not  lie  in  the  mouth 
of  any,  to  raise  the  objection.  It  is  not  for  Congress  to  dis- 
trust those  in  whom  the  constitution  has  confided ;  to  dis- 
trust them  in  the  exercise  of  an  ancient  and  ordinary  juris- 
diction, and  which  has  not  been  taken  away,  or  impaired  by 
any  specific  grant  in  the  constituUon.  While  it  is  not  in- 
tended to  enter  into. any  comp^son,  of  the  fitness  of  the 
respective  judiciaries  for  that  service,  it  may  be  asked,  how- 
ever, is  it  insinuated  or  expected,  that  the  Federal  Judges 
will  yield  to  ftolUical  consequences,  and  adapt  themselves, 
in  matters  oi  treaty,  to  the  policy  of  the  administration  i.  I 
hope  not:  and  yet  it  is  difficult  to  assign  any  other  ground , 
on  which  their  monopoly  of  jurisdiction,  on  this  subject,  has 
been  so  zealously  contended  for. 

If  the  power  now  in  question  belongs  to  the  state  tri- 
bunals, when  attaching  therein,  in  exclusion  of  the  courts  of 
the  United  States,  that  fact  is  well  known  to  foreign  nations, 
and  must  be  submitted  to  by  them.  If  it  could  even  be 
deemed  an  outrage  upon  them,  they  must  be  content  to  re- 
ceive the  magnanimous  answer,  given  by  the  queen  of  Eng* 
land,  to  the  Russian  emperor  ;(a)  namely,  that  she  was  not 
warranted  by  the  laws  of  England,  in  doing  the  arbitrary  act 
which  he  required.  I  presume  that  the  British  nation,  at 
least,  would  not  quarrel  with  us,  for  following  what  has  ever 
been  deemed  a  proud  example,  in  her  own  annals.  They 
would  not  condemn  us  for  adjudging  the  decision  of  that 
tribunal  to  be  final,  which  her  subjects,  with  a  choice  of  juris- 
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dictions  before  them,  elected  to  resort  to,  and  which,  (under 
the  actual  law  of  congress  on  the  subject,)  is  final)  if  found 
in  their  favoi^r. 

The  power  now  contended  for,  is  no  such  mightjr  boon,  in 
hyoMT  of  the  state  judiciaries,  as  may  have  been  supposed* 
It  is  exercised,  as  I  have  already  remarked,  by  the  courts  of 
every  civilized  nation.  On  the  ground  of  the*contract  fol* 
Icwmg  the  person  of  the  debtor,  the  laws  of  the  country  in 
which  it  originated,  (including  treaties  and  all,)  are  to  be  de- 
cided on,  by  foreign  tribunals.  They,  indeed,  would  wish  to 
conform  to  the  constructions  of  the -courts  of  the  state  in 
which  the  contract  originated ;  but  their  decisions,  if  other* 
wise,  are  nevertheless  final.  Why  shall  the  sovereign  states 
of  America,  sovereign  in  respect  of  all  powers  not  clearly 
and  specifically  granted  to  congress,  not  possess  the  rights 
claimed  and  exercised  by  every  other  state?  Why  shall 
Ibreign  nations  require  the  head  of  a  confederated  govern- 
ment,  to  exercise  powers  not  granted  to  it  by  the  constitu- 
tion, and  which  would  embroil  it  with  the  members  of  which 
the  confederacy  is  composed  f  Why  shall  we  run  this  risque, 
and  establish  these  preferences,  in  behalf  of  the  subjects  of 
nations,  certainly  yielding  us  no  equivalent  therefor,  and,  at 
most,  permitting  foreigners  to  stand  on  the  same  footing,  in 
their  courts,  with  themselves  ? 

It  is  here  to  be  observed,  that  in  mo^t  of  the  suits  depends 
ing  in  this  country,  in  which  foreigners  are  parties,  they  will 
be  plaintifi^  and  not  defendants.  They  wilt  not  be  defend- 
ants, because,  in  general,  they  remain  in  their  own  countries. 
As  plaintiffs,  tliey  have  elected  their  jurisdiction,  and  there 
is  no  hardship  in  their  being  compelled  to  abide  by  it :  and 
even  in  the  few  cases  in  which  they  may  be  defendants  here, 
this  election  b  also  extended  to  them,  by  the  twelfth  section 
of  the  judicial  act;  the  constitutionality  of  which,  however, 
I  do  not  mean  to  enquire  into.  In  every  instance,  therefore, 
in  wMch  a  state  tribunal  passes  upon  the  cause  of  a  foreign-r 
er,  be  has  made  his  election  of  the  state  judiciary.  But  if  this 
were  even  otherwise  as  to  fbrcigil  defendants  in  the  state 
courts,  aS)  in  moat  instances,  foreigners  will  htfilcdntiffrfi  when 
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t^,,^^,^»   piicst  that  laws  are  to  be  expounded  in  relation  to  those  cases» 
Hanter       qu€  frequentUu  aecidunt* 
▼..  I  have  said  that  this  controlling  power  was  not  essential  to 

preserve  the  peace  of  the  nation.  Without  going  into  other 
tonsiderations,  or  authorities  on  the  subject)  it  is  sufitcient 
to  remark,  that  the  American  people  have  decided,  that  it  \m 
no  cause  of  offence  to  foreign  nations,  to  have  their  causes 
decided,  and  exclusively  aQd  finally  decided,  by  the  slate  tri- 
bunals. In  that  amendment  to  the  constitution,  by  which  the 
jurisdiction  of  the  Federal  Courts  is  prohibited,  in  suits 
brought  against  the  states,  by  foreign  citizens  or  subjectSf 
this  construction  Is  most  undoubted,  and  has  never  been  com* 
plained  of.  Since  the  adoption  of  that  amendment,  the  elec- 
tion of  jurisdictions  has  been  entirely  taken  away  from  fo- 
reigners, in  all  suits  against  the  states,  and  those  suits  can, 
now,  be  only  brought  in  the  state  courts,  in  exclusion  of 
every  other :  and  that,  too,  in  cases  in  which,  from  the  cir* 
cumstance  of  the  states  themselves  being  parties,  it  mightf 
perhaps,  be  plausibly  argued,  that  the  judges  of  the  state 
courts  were  not  free  from  bias.  I  consider  that  this  clear 
declaration  by  the  American  people,  and  which  has  never 
excited  a  murmur  in  foreign  nations,  has  put  down  the  no* 
tion  now  in  question.  It  has  settled  the  question  forever^ 
that  it  is  no  cause  of  war  to  foreign  nations^  that  the  state 
judiciaries  should  finally  decide  the  causes  elected  to  be 
brought  therein,  by  their  subjects.  It  has,  consequently, 
overthrown  the  only  foundation  on  which  the  whole  super** 
structure,  of  the  twenty-fifth  section  of  the  judicial  act,  has 
been  supposed  to  rest. 

That  pretence  is  the  only  one  on,  which  the  power  in  ques- 
tion could  be  attempted  to  be  justified.  That  of  rendering 
uniform,  all  judgments  in  the  case  of  tteaties,  is  still  less 
tenable,  and  is  even  not  attained  by  U^e  actual  provisions  of 
the  judicial  act.  Vnder  that  act,  the  appeal  equally  lies  to 
the  Supreme  Court  of  the  United  States,  where  such  uni- 
formity already  exists,  and  is  denied  where  it  is  wanting.  If» 
for  exafnplcf  the  Sypreme  CoHrt  of  the  United  States  has 
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dfldded  agnnst.a  treatf*  and  the  Supreme  Court  of  a  state 
decidea  the  same  waj,  there  this  UQiformttf  alreadf  exists, 
and  jet  the  appeal  is  allowed,  if,  on  the  other  hand,  the 
fermer  court  decides  against  a  treatf,  and  the  latter  in  &?our 
•fit,  this  uniformitf  is  wanting,  and  fet  the  appeal  is  denied  i 
The  preceding  remarks  apply,  a/ortkni^  to  the  limited  and 
partial  power  of  reversal,  conferred  on  the  Supreme  Court 
bf  the  twenty -fifth  section  of  the  judicial  act.  It  is,  indeed, 
the  natnral  offspring  of  the  parent  from  which  it  has  pro- 
ceeded* The  Bovel  spectacle  of  a  judgment  being  final  or 
not,  aa  it  maj  chance  to  be  one  side  or  the  other,  and  of  a 
court  being  of  the  last  resort  or,  otherwise,  as  its  decision 
maf  happen  to  hare  been  for  one  or  other  of  the  parties,  is 
worthy  of  ^a  system  which  only  admits  the  judges  to  be  im* 
partial  on  one  side  of  a  giren  question  !  That,  however,  is  a 
chimera,  existing  only  in  the  imagbation  cf  a  former  con- 
gress. It  was  an  after-thought,  well  calculated  to  aggran- 
dlxe  the  general  government,  at  the  expence  of  those  of  the 
states ;  to  work  a  consolidation  of  the  confederacy ;  and  can 
ealy  be  pretended  to  be  justified  by  the  broad  principles  of 
oenstroctioo,  which  brought  the  alien  and  sedition  laws  into 
surcode !  I  would  consign  it  to  a  common  tomb  with  them, 
as  members  of  the  same  £unily,  and  originating  in  the  same 
era  of  our  government. 

It  was  contended  by  the  appellee's  cdunsel,  that  the  power 
BOW  in  question,  results  to  the  Supreme  Court,  from  the  con- 
current power  given  to  the  state  courts  over  the  same  sub- 
jects. The  idea  of  a  concurrence  of  power,  is  at  war  with 
that  of  one  of  the  parties  possessing  a  power  of  reversal  and 
control  over  the  other.  It  may  be  further  remarked,  that 
this  concurrent  power  is  not  derived  to  the  state  courts,  from 
any  gprant  or  concession  in  the  constitution.  .  It  results  to 
them,  on  general  principles.  It  is  cominon  to  them,  with  the 
coorta  of  every  other  civilised  nation,  in  respect  of  civil 
causes—and  no  argument  based  merely  on  this  principle,  can 
erect  tho  courts  of  the  states  into  inferior  federal  courts,  or 
give  ^  courts  of  the  union  a  controlling  power  over  them, 
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AFmii^      which  >?ouId  not,  under  like  circumstances,  have  a  co-ex^ 

i^m,^.,!*   tensive  eflect  over  those  of  every  other  country. 

Hunter  ^  ^^^^  already  alluded  to  another  objection  to  the  power 

▼*  granted  by  the  twenty  fifth  section  of  the  judicial  act,  and 

IfartiD. 

and  that  is,  that  it  erects  the  cpurts  of  the  several  states  inta 

Inferior  Courts,  in  a  manner  not  warranted  by  the  constitu- 
tion. The  Inferior  Courts  contemplated  by  the  constitution, 
must  not  only  be  <^  ordained  and  established**  by  congress, 
but  the  judges  thereof  must  be  appointed  by  the  presidentf 
and  receive  an  adequate  commission  and  compensation  for 
their  services.  Nothing  of  this  sort  exists  in  relation  to  this 
court,  and  yet^  quoad  the  case  before  us,  this  court  is  taken 
into  the  service  of  the  United  States,  and  made  one  of  their 
Inferior  Courts.  This  is  proved,  both  by  the  reversal  and 
mandate  now  before  us,  and  by  the  emanation  of  the  writ  of 
error.  That  writ  is  defined  to  be,  ^<  a  commission  by  which 
the  judges  of  a  Superior  Court,  are  authorized  to  examine  the 
record  on  which  a  judgment  was  given  in  an  Inferior  Court, 
(a)  2  Bac.  448.  and  to  affirm  or  reverse  the  8ame."(a)  This  court,  there-' 
fore,  being  called  upon  to  execute  the  duties  of  a  court,  in* 
ferior  to  the  Supreme  Court  ,of  the  United  States,  and  yet 
not  being  constitutionally  established  as  such,  ought  not  to 
exercise  the  same. 

II.  I  am  now  to  enquire,  «^con(/fy,  whether  the  case  before 
us  comes  within  the  provision  of  the  twenty-fifth  section  of 
the  judicial  act. 

That  section  provides,  ^  that  a  final  judgment  or  decree, 
in  any  suit  in  the  highest  court  of  law  or  equity  of  a  state,  in 
which  a  decision  in  the  suit  could  be  had,  where  is  drawn  in 
question,  the  validity  of  a  treaty,  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  againat 
their  validity ^  or  where  is  drawq  in  question,  the  validity  of 
a  statute  of,  or  an  authority  exercised  under  any  state,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties, 
or  laws,  of  the  United  States,  and  the  decision  is  in  favour  of 
9uch  their  validityy  or  where  is  drawn  in  question,  the  con- 
struction of  any  clause  of  the  constitution,  or  of  a  treaty,  or 
stattite  of,  or  commission  held  under  the  United  States^  ^xs^ 
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the  decision  is  against  the  title,  rig^ht,  privilege  or  exemption, 
specially  set  up  or  claimed,  by  either  party,  under  such 
clause  of  the  said  constitution,  treaty,  statute  or  commission, 
may  be  re-^examined  and  reversed,  or  affirmed^  in  the  Su« 
|irenr»e  Court  of  the  United  States,  upon  a  writ  of  error,  the 
citation  being  signed,"  Sec.  But  it  is  further  provided  there- 
in, that  "  no  other  error  shall  be  assigned  or  regarded^  as  a 
ground  of  reversal,  in  any  such  case  as  aforesaid,  than  such  as 
appears  on  the  face  of  the  record,  and  immediately  resfiects 
the  before  mentioned  questions  of  validity  or  construction  of 
the  said  constitution,  treaties,  statutes^  commissions  or  au« 
tboritie%  in  dist>ute/' 

While  the  two  first  members  of  this  section  are  confined 
to  cases,  in  which  the  validity  of  a  treaty,  8cc.  is  decided 
against,  or  held  to  be  outweighed  by  the  conflicting  authori- 
ties of  the  several  states,  the  third  member  (taken  in  exclu* 
sioQ  of  the  proviso)  would  seem,  by  its  terms,  to  apply  to 
cases  in  which  the  construction  of  a  treaty  occurs,  and  the  de- 
cision is  against  the  title,  &c.  set  up  under  the  same  ;  al- 
though the  authority  and  application  of  the  said  treaty  should 
be  expressly  admitted,  both  by  the  adverse  party  and  the 
court)  and  the  decision  should,  in  fact,  be  made  upon  grounds 
of  a  mere  ordinary  nature.  But  this  construction  can  never 
be  right — it  is  not  justified  by  even  that  unwarrantable  jea- 
lousy of  the  state  courts,  which  gave  rise  to  the  section  in 
question — and  would  invade,  without  even  a  plausible  pretext, 
the  jurisdiction  of  the  state  courts,  upon  points  of  their  ;nere 
ordinary  jurisdiction,  in  all  cases,  at  least,  in  which  a  treaty, 
&c.  should  come  in  question,  and  the  decbion  was,  on  any 
ground,  adverse  to  him  who  relied  upon  it.  It  would  give 
an  appeal,  although  the  construction  of  the  treaty,  Sec.  neither 
came  in  question,  nor  was  decided  against,  but  was  even  per- 
miued  to  operate  in  the  party's  favour-— who,  however,  on 
some  other  and  ordinary  ground,  was  stopped  from  succeed- 
ing in  the  cause.  The  construction  of  the  act,  however, 
does  not  depend  merely  upon  the  last  member  of  the  sec- 
tion. By  the  exception  or  proviso  therein  also  contained, 
00  other  error  is  to  bo  assigned  or  regarded,  than  such  as 
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Aniu  appears  on  the  face  of  the  record^  apd  immediately  re^ett 
ij^^ymLj  the  construction  of  thi  treaty  relied  on.  This  proviso  or 
Hunter  exception)  especially  wlien  taken  in  connexion  with  a  princi- 
UM'n  ^'^  which  pervades  all  appellate  courtsi  namely,  that  a  partjr 
shall  not  assign  for  error,  that  which  is  beneficial,  or  not  in- 
jurious to  him,  confines  the  appeal  to  cases  in  which,  as  it 
appears  from  the  face  of  the  record,  the- treaty  both  came  ia 
question,  and  was  decided  against,  to  the  injury  of  him  who 
relied  on  it.  In  other  words,  the  exception  of  the  clause  re- 
stricts the  preceding  words  of  it,  which  might  have  otherwise 
been  considered  more  extensive,  and  produces  a  symmetry 
between  all  the  members  of  the  section. 

This  view  of  the  subject  would  produce  a  correspondent 
right  to  the  party  grieved  by  the  construction  of  the  court 
t>elow,  to  make  the  point  of  the  decision  upon  the  treaty,  a 
part  of  the  record,  that  b  of  the  judgment ;  as  well  to  give 
jurisdiction  to  the  appellate  court,  as  to  afford  a  foundation 
on  which  the  errors,  permitted  by  the  act  to  be  assigned,  are 
to  be  erected.  But  to  suppose  that  a  court  having  only  ju- 
risdiction in  a  single  case,  is  not  to  show  that  that  case  has  ac- 
tually occurred,  would  be  as  novel  in  the  history  of  judicial 
proceedings,  as  it  might  be  fatal  to  the  ordinary  grounds  of 
jurisdiction  of  the  several  states— grounds,  on  no  pretence, 
requiring  the  corrective  power  now  contended  for^  and  as  to 
which,  the  state  courts  possess  the  undoubted  privilege  even 
to  err,  without  remedy. 

In  the  case  before  us,  while  it  is  admitted  that  the  appel- 
lee was  a  British  alien,  and  set  up  the  treaty  of  peace  as  a 
ground  of  defence  against  the  appellant's  claim,  it  was  far 
from  being  the  only  ground  of  that  defence,  or  on  which  only 
the  decision  of  this  Court,  or  that  of  the  District  Court,  could 
have  turned.  The  case  agreed  in  the  cause,  consists  of 
fourteen  different  findings,  most  of  which  are  of  a  mere  or- 
dinary character.  For  example,  as  t^iis  suit  respected  land 
lying  in  the  territory  granted  by  the  English  crown,  to  Lord 
Fair£euc,  and  also  granted  to  the  appellant  by  this  Common- 
wealth, since  his  death,  one  of  those  findings  drew  in  ques- 
tion the  point,  {po99ibly  never  before  solemnly  settled  by  this 
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Court,)  whether  Lord  Fairfax  had  ai^  allodial,  or  only  a  mere 
seignbral  right  to  the  land.  Under  the  last  idea  of  his  title, 
a  JQdgment  in  favour  of  the  appellee,  ought  not,  fierhafiaf  to 
haye  been  rendered,  although  in  other  respects,  the  treaty 
should  have  been  in  his  favour.  That  would  have  been  a 
mere  ordinary  ground  of  jurisdiction,  no  how  within  the 
meaning  or  purview  of  the  25th  section :  and  many  other 
points  of  the  same  character,  may  be  found  to  exist  in  the 
case  agreed.  Whatever  the  fiaictmay  have  been,  the  most  the 
Supreme  Court  of  the  United  States  is  permitted  to  know, 
is  to  be  collected  from  this  Court's  judgment  of  reversal  ; 
and  that  judgment  is  general^  and  only  takes  the  ground,  that 
the  law,  on  the  case*  agreed,  is,  on  some  point,  in  favour  of 
the  appellant.  It  may  well  have  been,  for  &ught  appearing 
of  record  to  the  contrary,  that  the  judgment  was  rendered 
upon  the  before-mentioned  question  respecting  the  nature  of 
Lord  Fairfax's  title,  or  on  some  of  the  other  ordinary  grounds 
of  enquiry  submitted  by  the  case  agreed  :  or  it  may  be  taken 
to  have  been  rendered  (as  the  fact  really  was)  upon  the  act 
of  compromise  of  1796,  which,  although  it  was  posterior  tOy 
and  formed  no  part  of  the  case  agreed,  was  considered  by  the 
Court,  as  a  letter  addressed  to  them,  by  the  appellee,  autho- 
rizing it  to  render  the  judgment,  pursuant  to  the  provisions  of 
chat  act.  But  if,  in  truth,*  the  judgment  of  this  Court  was 
rendered  upon  the-  construction  of  this  treaty,  jt  is  the  appel- 
lee's misfortune,  that  he  did  not  manifest  it  to  the  appellate 
Court,  by  spreading  it  upon  the  record. 

Thus  stands  the  case  upon  the  record,  by  which  aloqe  the 
Supreme  Court  of  the  United  States  should  have  been  govern- 
ed, in  assuming  a  jurisdiction  in  the  case.  But  if  that  Court 
had  held  itself  at  liberty,  to  go  out  of  the  record,  and  resort 
to  those  reports,  which  are  deemed  authentic  evitlences  of 
the  decisions  therein  contained,  its  jurisdiction,  in  this  case 
would  have  been  cut  up  by  the  roots  altogether.  The  report 
of  the  case  {a)  would  have  shewn,  that  if  the  treaty  of 
peace  was  at  all  decided  on,  by  the  District  Court,  its  decision 
thereupon^  was  in  the  appellee's  favour,  and  that  that  decision 
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was,  in  effect,  affirmed,  as  jto  that  point,  by  the  equal  suffers- 
ges  of  the  Judges  of  this  Court  upon  it.  That  report  does  not 
merely  omit  to  state,  as  the  record  does,  whether  the  treaty 
was  decided  upon,  or  not,  by  this  Court,  and  how :  it  goes 
further,  and  shews,  that  the  actual  decision  of  this  Court 
was  rendered  upon  another,  and  ordinary  ground  of  jurisdic- 
tion— ^the  act  of  compromise  aforesaid  :  such  a  ground,  as 
no  error  can  be  assigned jon,  under  the  proviso  of  the  judi- 
cial act,  as  aforesaid,  and  as  must  forever  bar  the  Supreme 
Court  of  the  United  States  from  acting  upon  the  ca^e,  un- 
less we  go  beyond  the  actual  provision  of  the  section  in  ques- 
tion, let  in  the  power  of  that  Court,  upon  grounds  of  a  more 
ordinary  nature,  or  admit  that  to  be  a  ground  of  error,  whicb 
may  have  been  decided  in  the  party's  favour  !<^i  conclude, 
therefore,  that  it  does  not  appear  from  this  record,  that  the 
Supreme  Court  of  the  United  States  had  jurisdiction  in  the 
case  before  us,  under  the  true  construction  of  the  act  in 
question,  and,  that  it  appears,  on  the  contrary,  by  authentic 
evidence,  aliunde j  that  they  had  no  such  jurisdiction.  1  can* 
not  consent,  therefore,  to  wave  the  exercise  of  the  just  and 
constitutional  powers  of  this  Court,  and  to  register  and  en- 
force the  judgment  before  us,  even  admitting  the  section  in 
question  to  be  constitutional,  until  I  am  prepared  to  admit, 
that  the  Supreme  Court  of  the  United  States  has  a  right  to 
review  and  reverse  the  judgments  of  this  Court,  in  all  cases 
whatsoever;  or  at  least  in  all  in  which  a  treaty, &c.  may  be 
either  really  or  colourably  relied  on,  as  one  of  the  grounds 
of  defence,  or  claim,  although  the  same  was  either  not  de- 
cided upon  at  all,  or  the  decision  was  in  the  parties'  favour. 

III.  I  come  to  enquire,  in  the  third  place,  whether  this 
Court  has  a  right  to  declare  its  own  opinions,  on  both  or  ei- 
ther of  the  questions  before  mentioned,  if  opposed  to  the 
decisions  of  the  Suprefne  Court  of  the  United  States  ? — 
That  depends  upon  the  question  first  discussed  :  whether  an 
appi  al  lies  from  this  Court  to  that,  or  in  other  words,  whether 
ihi>.  Court  be  subordinate  to  that,  in  relation  to  the  present 
sulij'ot?  If  it  is  not,  however  respectable  that  Court  may 
be,  its  decisions  are  not  binding  upon  this  tribunal. 
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In  making  a  decision  upon  this  subject,  this  Court  does 
not  so  much  decide,  what  are  the  rights  and  powers  of  the 
Federal  Court,  as  what  are  its  own.  There  is  no  position 
niore  clear  than  that,  even  in  the  ^ame  government,  a  Court 
tsaj  be  paramount,  as  to  some  powers,  while  it  is  subordi- 
nate as  to  others.  The  General  Court  of  this  Common- 
wealth, for  example,  is  the  Supreme  Court  as  to  all  criminal 
cases,  though  its  jurisdiction  is  inferior  to  that  of  this  Court, 
as  to  those  which  are  civil.  No  person  will  deny,  that,  in 
relation  to  criminal  causes,  it  would  adjudge  itself  to  be  the 
Court  of  last  resort,  and  would  resist  the  encroachments  of 
this  Court  upon  it.  It  would  resist,  and  most  properly  re- 
sist, an  edict  of  this  Court,  condemning  a  citizen  to  suffer 
death,  whom  that  Court  had  adjudged  to  be  innocent.  Every 
argument  applying  to  justify  the  decision  of  the  General 
Court,  in  such  a  case,  would  hold  more  forcibly  in  the  case 
before  us.  If  such  resistance  can  be  made  by  a  Court  which 
is,  in  most  instances,  an  Inferior  Court,  much  more  can  it 
by  one  which  is  in  no  instance  subordinate.  If  it  can  be 
made  by  a  Court,  which  is,  in  truth,  a  part  of  "  one  whole," 
much  more  can  it  by  one  which  is  not.  If  it  can  be  made 
by  a  Court  of  the  same  government,  with  much  more  pro- 
priety can  it  by  that  of  a  different  one. 

The  counsel  for  the  appellee  have  furnished  us  with  a 
string  of  cases,  in  which  the  jurisdiction  in  question  has  been 
entertained,  by  the  Supreme  Court  of  the  United  States. 
They  have  had  it  in  their  power  to  do  this,  because  the  cases 
occurred  in  ihac  Court,  and  not  in  this  ; — because  the  man, 
and  not  the  lion,  was^the  painter.(a)  It  is  not  to  be  denied, 
that  the  jurisdiction  now  in  question  has  been  entertained  by  sop's  Fables. 
the  Supreme  Court  in  sundi7  instances.  But  that  jurisdic- 
tion has  gained  ground  by  piece-meal,  and  has  never  receiv- 
ed the  solemn  and  deliberate  discussion  and  decision  of  that 
tribunal.  It  has  been  adopted,  also,  under  a  latitude  of  con. 
struction  and  discretion  in  the  Court,  which  is  at  war  with  the 
idea  of  limited  and  specified  powers,  in  the  general  govern- 
ment That  decision  was  coeval,  as  I  have  already  said,  with 
sundry  acts  of  the  National  Legislature,  passed   up*»i^ 
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Aprxi^       same  principle  :  but  vhile  those  acts  have  been  scouted , 
and  repealed  by  general  consent,  under  a  more  correct  view 
Hunter       ®^  ^^^  constitution,  the  decision  has  been  suffered  to  remain 
V-  and  to  be  acted  on  as  a  precedent  \ 

'  I  have  already  said,  with  the  Virginia  Legislature,  {a)  that 

(a)  Report,  p.  ^j^^  powers  of  the  federal  government  result  from  the  com- 
pact to  which  the  states  are  parties ;  ai^  no  farther  valid, 
than  as  they  are  authorised  by  the  grants  enumerated  in  the 
compact ;  and,  I  will  now  add,  by  the  same  authority,  "  that 
in  case  of  a  deliberate,  palpable,  and  dangerous  exercise  of 
powers,  not  granted  by  the  said  compact,  the  states,  who  are 
the  parties  thereto,  have  the  right  and  are  in  duty  bound,  to 
(3)rt).  p.4.      arrest  the  progress  of  the  evil.**  (b)    While  the  states  iu 
their  legislative,  or  even  original,  character,  are  authorised 
to  interfere,  in  cases  of  the  palpable  nature  just  mentioned, 
the  Courts  of  the  States  are  also  authorised  to  check  the 
evil  when  it  occurs,  in  the  exercise  of  their  ordinary  juris- 
diction. Thus  in  the  before  mentioned  case  of  (he  Conunon- 
r^SDaD.  pa.  wealth  vs.  Cobbett,  (c)  the  Supreme  Court  of  the  Slate   of 
Pennsylvania,  solemnly  and  unanimously  refused  to  permit 
the  defendant,  who  was  an  alien,  to  remove  a  cause  in  which 
he  was  sued  by  the  state,  in  its  Supreme  Court,  into  the 
Circuit'  Court  of  the  United  States,  notwithstanding  the 
comprehensiveness  of  the  words  of  the  twelfth  section,  of 
the  judicial  a^t,  upon  this  subject.    1  hat  court,  after  declar- 
ing, in  the  most  explicit  terms,  that  all  powers  not  granted 
to  the  government  of  the  United  States,  remained  with  the 
several  states ;  that  the  federal  government  was  a  league,  or 
treaty,  made  by  the  individual  states,,  aa  one  party,  and  all 
the  states,  as  another ;  that  when  two  nations  differ,  about 
the  construction  of  a  league,  or  treaty,  existing  between 
them,  neither  has  the  exclusive  right  to  decide  it;  and  that, 
if  one  of  the  sUtes  should  differ  with  the  United  States,  as 
to  the  extent  of  the  grant  made  to  them,  there  is  no  common 
umpire  between  them,  but  the  people,  by  an  amendment  of 
the  constitution  ;  went  on  to  declare  its  own  opinion  on  the 
subject,  and  overruled  the  motion,  on  the  ground  that  the 
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sorereign  State  of  PeiMisylvania  could  Aoty  on  account  of  its 
dignity,  be  carried  before  that  court. 

One  of  the  appellee's  counsel  was  pleased  to  call  this  de- 
cision, a  dictum  of  chief  justice  M^Kean*s.  I  naust  be  ex- 
cosed  for  saying  it  is  no  dictutity  nor  is  it  the  sole  and  indivi- 
dual opinion,  of  that  respectable  judge.  It  is  th&  solemn  and 
unanimous  decision,  and  resolution,  of  the  Supreme  Court, 
of  one  of  the  most  respectable  states  in  the  Union.  It  con- 
tains no  principle  which  every  friend  to  the  federative  sys- 
tem of  government,  will  not  readily  subscribe  to  :  it  exhibits 
no  sentiment  alarming  to  any,  but  the  friends  of  consolida- 
tion. 

It  has  been  said,  that  this  decision  of  the  Supreme  Court 
of  Pennsylvania,  is  a  single  and  solitary  one.  The  question 
has,  ficrhafiBy  seldom  occurred  in  the  state  tribunals.  As, 
however,  error  does  not  become  truth,  by  being  often  repeat- 
ed, neither  does  truth  lose  any  of  its  beauty,  by  being  sel- 
dom promulgated.  Again,  it  has  been  said,  that  the  juris- 
diction of  the  Supreme  Court,  has  been  acquiesced  in,  by  some 
of  the  states.  It  has  never  been,  befpfe,  asserted  in  the 
Courts  of  this  Commonwealth,  nor  acquiesced  in  by  them.  As 
to  the  acquiescence  of  other  states,  I  deem  it  unnecessary  to 
go  into  any  enquiry,  on  the  subject.  While  such  acquies- 
,cence,  if  it  has  existed,  may  be  accounted  for  on  so  many 
grounds,  other  than  that  of  an  acknowledgment  of  the  fede- 
ral claim,  it  is  sufficient  for  us,  to  say,  that  those  decisions 
are  not  binding  upon  us.  Other  states  may  abandon  their  own 
rights  under  the  federal  compact,  but  have  no  power  to  cede 
or  relinquish  ours.  .  ^     :   . 

I  consider  this  decision  by  the  Supreme  Court  of  Pennsyl- 
vania, as  a  complete  and  solemn  authority,  to  ahew,  that  in 
case  of  a  difference  of  opiniqn  between  the  two  governments, 
as  to  the  extent  of  the  powers  vested  by  the  constitution, 
while  neither  party  is  competent  to  bind  the  other,  the  courts 
of  each  have  power  to  act  upon  the  subject. 

So  in  the  case  of  Rose  vs.  Himely,  (a)  jt  was  resolved,  by  {a\  4  Crancfa, 
the  Supreme  Court  of  the  United  States  itself,  that  a  sen- 
tence rendered  by  a  self-constituted  body,  or  by  a  body  not 
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empowered  by  its  government,  to  take  cognizance  of  the  sub-^ 
ject,  could  have  no  legal  effect  whatever ;  that  the  power  un- 
der which  it  acts,  must  be  looked  into,  and  its  authority  to 
decide  the  questions,  which  it  professes  to  decide,  must  be 
considered  ;  and  that  the  operation  of  every  judgment  must 
depend  upon  the  power  of  the  court  to  render  the  judgment, 
or,  in  other  words,  on  its  jurisdiction  over  the  subject  matr 
tcr,  which  it  has  determined. 

These  authorities  are  conclusive  to  justify  this  court,  in 
pursuing  its  own  opinions  on  this  subject ;  and  I  can  per- 
ceive no  arguments  justifying  the  authority  of  the  decisions 
of  the  Supreme  Court  of  the  United  States,  in  relation  to 
this  case,  which  would  not  equally  sustain  its  judgments, 
rendered  upon  the  construction  of  our  acts  of  descents,  for 
example,  should  that  court  ever  so  far  forget  its  own  limited 
powers,  as  to  intrench  on  that  province,  also* 

Upon  the  whole,  I  am  of  opinion,  that  the  constitution 
confers  no  power  upon  the  Supreme  Court  of  the  United 
States,  to  meddle  with  the  judgments  of  this  court,  in  the 
case  before  us ;  that  this  case  does  not  come  within  the 
the  actual  provisions,  of  the  twenty-fifth  section  of  the  judi- 
cial act;  and  that  this  court  is  both  at  liberty,  and  is  bound, 
to  follow  its  own  ^convictions  on  the  subject,  any  thing  in  the 
decisions,  or  supposed  decisions,  of  any  other  court,  to  th(^ 
contrary  notwithstanding/ 

My  conclusion,  consequently,  is,  that  every  thing  done  in 
this  cause,  subsequently  to  the  judgment  of  reversal,  by  this 
court,  was  coram  non  ju<iiceif  unconstitutional,  and  void,  and 
should  be  entirely  dJsQpgavded  by  this  court ;  that  the  writ 
of  error  in  this  case  was  improvidently  allowed  ;  and  that 
the  judgment  of  reversal  by  this  court,  should  be  now  certi- 
fied to  the  Superior  Court  which  has  succeeded  the  District 
Court  of  Winchester,  in  its  powers,  for  the  purpose  of  beings 
carried  into  complete  execution. 


Judge  Fleming.  This  cause  has  been  justly  regarded 
as  one  of  the  first  importance,  as  it  involves  in  it  a  great 
national  and  constitutional  question  of  extreme  delicacy  ^ 
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and  has  thel^fore  been  elaborately  argued  with  great  abili* 
tf)  by  some  of  the  most  distinguished  characters  of  this  bar ; 
and  has  also  receired  from  the  court,  the  greatest  attention 
and  the  most  mature  deliberation.  It  is  fortunate  and  satis- 
hctory  to  findy  that  the  opinion  of  the  court  is  unanimoua  on 
the  important  occasion,  though  we  have  to  regret,  that,  from 
a  peculiar  circumstance,  one  of  our  enlightened  and  worthy 
brethren  did  not  sit  in  the  cause ;  whose  opinion,  (presum- 
bg  he  would  have  concurred  with  the  rest  of  the  court) 
would  have  added  weight  to  the  decision. 

The  question  now  to  be  deci^d,  is  not  whether  this  court 
erred  in  the  case  of  Hunter  vs.  Fair/ax — ^but,  whether,  if  so, 
the  Supreme  Court  of  the  United  States  has  jurisdiction  to 
correct  the  error  ? 

It  seems  unnecessary  for  me  to  travel  again  over  the  ex- 
tensive field  of  discussion  that  has  been  so  amply  and  ably 
fxplored  by  the  judges  who  have  preceded  me,  and  shall 
therefore  not  enter  into  abstract  reasoning,  but  be  content 
with  briefly  noticing  a  few  of  the  most  prominent  points  in 
the  cause ;  in  doing  which,  however,  a  repetition  of  many 
of  the  remarks  already  made,  cannot  be  well  avoided. 

I  shall  inquire,  1st,  whether  the  25th  section  of  the  judi- 
cial act  of  Congress,  so  far  as  it  respects  the  case  before  us, 
is  justified  by  the  Constitution  ?  and  2d,  whether  this  case 
is  comprehended  within  the  provisions  of  that  section  ? — 
And,  as  a  preliminary  to  these  inquiries,  shall  take  the  li- 
berty of  quoting  a  few  passages  in  a  celebrated  book,  styled 
the  Federalist^  which  was  often  cited  in  the  arguments  of 
this  cause. 

The  author,  a  zealous  friend  of  the  constitution,  avowedly 
an  advocate  for  its  adoption  by  the  states ;  and  writing  to  ob- 
viate some  objections  that  had  been  made  respecting  its 
powers,  observed  in  vol.  ii.  p.  26,  "  that  if  the  government 
be  national  with  regard  to  the  operation  of  its  powers,  it 
changes  its  aspect  when  we  contemplate  it  in  relation  to  the 
extetu  of  its  powers.  The  idea  of  a  national  government, 
(says  the  book,)  involves  in  it,  not  only -an  authority  over  the 
individual  citizens,  but  an  indefinite  supremacy  over  all  per- 
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sons  and  things,  so  far  as  they  are  objects  of  lawful  govern- 
ment.  Among  a  people  consolidated  into  one  nation,  this 
supremacy  is  completely  vested  in  the  national  legislature. 

*^  Among  communities  united  for'particular  purposes,  it 
is  vested  ^fltrr/y  in  the  general,  and  fiartly  in  the  municipal 
legislatures.  In  the  former  case,  all  local  authorities  are 
subordinate  to  the  supreme,  and  may  be  controlled,  directed, 
or  abolished  by  it  at  pleasure.  In  the  latter  (the  case  of  our 
own  government) — ^the  local  or  municipal  authorities  form 
distinct  and  indefiendent  portions  of  the  supremacy,  no  more 
subject,  within  their  respective  spheres,  to  the  general  au- 
thority, than  the  general  authority  is  subject  to  them,  with- 
in its  own  sphere.  In  this  relation,  then,  the  proposed  go- 
vernment cannot  be  deemed  a  national  one,  since  its  juris- 
diction extends  to  certain  enumerated  objects  only;  and 
leaves  to  the  several  states  a  residuary  and  inviolable  sove- 
reignty over  all  other  objects." 

The  legislatures  of  the  several  states,  not  satisfied  that 
the  above  just  principles  would  always  govern,  in  the  con- 
struction of,  or  expounding  the  constitution  of  the  United 
States,  obtained  an  amendment  thereto,  explicitly  declaring 
that  ^<  The  pov)er%  not  delegated  to  the  United  States,  by  the 
constitution,  nor  prohibited  by  it  to  the  states,  are  reserved 
to  the  states  respectively,  or  to  the  people." 

Let  us  now  apply  those  inestimable  principles  to  the  case 
under  consideration,  and  inquire  whether  the  25th  section 
of  the  judicial  act  of  Congress,  so  far  as  it  respects  the  case 
before  us,  is  justified  by  the  constitution  ?  By  the  third  ar- 
ticle of  which,  section  tlie  first—"  The  judicial  power  of  the 
United  Slates  shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may,  from  time  to  time, 
ordain  and  establish  (not  naming  nor  squinting  at  the  state 
courts).  Section  the  2d — ^in  the  judicial  fiowers  of  the 
courts,  the  jurisdiction  seems  to  be  exclusively  confined  to 
those  to  be  ordained  and  established  by  Congress— A  se- 
cond paragraph  of  the  same  section  says—"  That  in  all  cases 
affecting  ambassadors  and  other  public  officers,  consuls,  &c. 
the  Supreme  Court  shall  have  original  jurisdiction.^   In  all 
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tlher  cases  before  mentioned  the  Supreme  Court  sbM  have      Apaxi>* 
appellate  juriadictioD,  both  as  to  law  and  &ct ;  with  such  ex«   i^.,^^^* 
ceptioosy  and  under  such  regulations,  as  the  Congress  shall       Hunter 
make*' — ^which  exceptions  and  regulations  must,  I  conceive,  ▼•. 

cehte  to  such  infeiior  courts  as,  by  tho  first  section  of  the 
article,  Congress  may,  firom  time  to  time,  ordun  and  esta« 
hlisfa;  and  cannot,  in  my  apprehension,  by  fair  construction, 
b|iTe  relation  to  the  ^tate  cottrtes  there  having  been  no  pow- 
er delegatdi  to  Congress,  to  interfere,  or  meddle  with  them ; 
and  which  do  not  appear  by  any  expression  in  the  instru* 
ment,  to  have  been  in  the  contemplation  of  the  framers  of 
the  constitution :— for,  if  they  had  been  so,  and  the  state 
courts  .were  intended  to  hav^  been  subject  to  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United-  State%  a  * 
short  sentence,  or  a  very  few  words,  would  have  put  the 
matter  out  of  all  doubt :  and  I  cannot  presume  that)  when  the 
collected  wisdom  of  the  several  states  was  convened,  and, 
for  weeks,  were  deliberating  on  a  proper  system  of  juris- 
prudence,  for  the  government  of  the  Union,  so  important  a  . 
matter,  bad  the  state  courts  been  in  contemplation,  could 
have  escaped  the  notice  of  them  aU ;  and  have  been  left  to 
uncertainty  and  conjecture. 

It  appears  to  me  then,  that  the  25th  section  of  the  judicial 
act  of  Congress,  not  being  made  in  pursuance  of  the  con- 
stitution, so  &r  as  it  respects  the  case  before  us^  was  not 
justified  by  the  constitution.  But  admitting  for  a  moment, 
that  I  be  mistaken  on  this  point,  I  proceed  to  inquire, 

11^  Secondly,  whether  this  case  is  comprised  within  the 
provision  of  that  section  ^  The  enacting  words  of  the  sec- 
tion are,  ^  that  a  final  judgment  in  any  suit  in  the  highest 
court  of  law  or  equity  of  a  state,  in  which  a  decision  in  the 
suit  could  be  had,  where  is  drawn  in  quesdon  the  validity  of 
a  treaty,  or  statute  of,  or  an  authority  exercised  under  the 
United  States,  imd  the  decUion  U  against  their  validity^  may 
be  re-examined,  and  reversed  or  affirmed  in  the  Supreme 
Court  of  the  United  States,  upon  a  writ  of  error,  ^c.  But 
no  other  error  shall  be  assigned  or  regarded,  as  a  ground 
of  reversal,  in  any  such  case  as  aforesaid,  than  such  as  ap- 
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pears  on  the  fece  of  the  record,  and  immediately  respects 
the  before  mentioned  questions  of  validity,  or  constructioa 
of  the  said  constitodoni  treaties,  statutes,  commissions)  or 
authorities  in  dispute.**  The  only  article  enumerated  in  the 
aboi^e  recited  clauses  brought  in  question  in  the  case  of* 
Hunter  ys.- Fairfaixy  on  Virhich  the  mandate  under  conside- 
ration was  founded,  vas  the  validity  of  the  treaty  between 
the  United  States  and  Great  Britain,  in  the  year  1783— -and 
does  it  appear  on  the  face  of  the  record  that  the  decision 
was  against  its  validity  ?^— In  my  apprehension  it  does  not 
so  appear;  for  the  very  reverse  was  the  £ict:  and  if  that 
cause  had  depended  altogether  on  the  validity  qf  the  treaty^ 
the  judgment,  on  the  appeal  to  this  court,  would  have  been 
in  affirmance  of  that  of  the  court  below,  in  fieivour  of  Fair&ix> 
or  rather,  of  hb  heir  Philip  Martin,  the  appellee. 

It  is  worthy  of  remark,  too,  that  when  Denny  Fair&x  was 
impleaded  by  Hunter  in  the  District  Court  of  Winchester^ 
he  had  an  election  to  remove  the  cause  into  the  nearest  cir- 
.  cuit  court  of  the  United  States ;  of  which  privilege  he  did 
not  think  proper  to  avail  himself,  but  chose  to  rest  his  cause 
with  the  state  cburts. 

It  appears  to  me,  first,  that  the  35th  section  of  the  judi- 
cial act  of  Congress,  so  &r  as  it  respects  the  case  before  us, 
is  not  justified  by  the  constitution.  And  secondly,  that  this 
case  is  not  comprised  within  the  provision  of  that  section. 
And  am  of  opinion,  therefore,  upon  both  p<nnts,  that  it  Is 
inexpedient  for  this  court  to  obey  the  mandate  under  con- 
sideration. And  that  is  the  unanimous  opinion  of  the  court. 


The  following  was  entered  as  the  courts  opinion  : 
•  ^  The  court  is  unanimously  of  opinion,  that  the  appellate 
<(  power  of  the  Supreme  Court  of  the  United  States,  does  not 
^  extend  to  this  court,  under  a  sound  construction  of  the  con- 
^  stitution  of  the  United  States ; — ^that  so  much  of  the  35th 
<<  section  of  the  act  of  congress,  to  establish  the  judicial  courts 
^  of  the  United  States,  as  extends  tha  appellate  jurisdiction 
<<  of  the  Supreme  Court  to  this  court,  is  not  ih  pursuance  of 
^the  constitution  of  the  United  States;  that  the  writ  of 
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*  error  in  this  case  was  improvideotly  allowed  under  the  au«     Februabt^ 

^  thority  of  that  act ;  that  the  proceedings  thereon  in  the  Su-    i^*^-^^ 

**  preme  Coolt  were  coram  non  jueUce  in  relation  to  this  court »      Cnbtree 

^  and  that  obedience  to  its  mandate  be  declined  by  this  court."  ^' 

/  Horton. 

Aivued,   Feb. 
24tb,    by  th^ 

Crabtree  against  Horton,  SSSHlT^y. 

In  an  action  on  the  case  for  a  malicious  prosecution  for  .    In  an  ac 
theft  of  a  mare,  the  defendant  pleaded,  "  that  he  was  well  ^gge  for  a  ma- 

iosdfied,  and  had  sufficient  erounds  of  suspicion,  because  the  hcious   prose* 

.  or'  cution,        the 

plaintiff  took  and  led  away  the  mare,  mentioned  in  the  plain-  court     ought 

liTs  declaration,  from  the  defendant's  plantation,  in  the  ab-  ^e  YuJ^^JUaJ 

sence  of  the  defendant,  and  concealed  her,  the  said  mare^  probable  cause 

and  this  he  was  ready  to  verify.'*    Issue  was  joined ;  and,  a  havewdsted 

jury  being  impanelled,  thq  whole  of  the  evidence  on  both  ^' ^®^^^«  ^^ 

aides  was  stated  in  'a  bill  of  exceptions ;  the  counsel  for  the  was  instituted} 

dcfStadant  having  <<  naoved  the  court,  that  the  question  of{j|JJ^^,     **^^ 

what  shall  be  deemed  probable  cause,  is  a  matter  for  the  wei|^t  of  the 

,      .  ■  ,  .       .  .  .  ,      .  »      testimony     to 

coaf  /  to  decide,  and  not  the  jury  /—which  the  court  so  de*  the  jury ;  un- 

ddcd;— and,  aho,  that  in  the  prosecution  by  the  defendant  ^^^^  the  factg, 

*^  '  on  which  such 

against  the  plaintiff,  probable  cause  for  the  said  prosecution  question  de- 
was  proved  to  have  existed  at  the  time  the  said  prosecution  J^^^  \^^  ^^ 
was  instituted :"— -to  which  opinion  of  the  court,  the  plaintiff,  pleadings,    or 

.    ,.  .  ,  aubmiitedtjotht 

by  his  counsel,  excepted.  court   by  the 

Verdict  and  judgment  for  the  defendant}  from  which  the  ^f.^^  ^  ^^ 

phuntiff  appealed. 

(OrSeeWorrf^ 

J^ridayy  February  26/A,  1813,    The  president  pronounced  '^^V  ^'  jj^ 

the  opinion  of  this  court,  that  the  court  below  invaded  the  230 ;  and  Fish- 

province  of  the  jury,  in  relation  to  the  weight  of  the  testi-  jy^,^     and 

Japny,  and  the  credibility  of  the  witnesses,  in  having  decided  "^^^^'Jl  ^ 

and  Jfl.  563. 
that,  m  this  case,  probable  cause  was  proved  to  exist,  at  the 

time  the  appellee  commenced  the  prosecution  in  the  decla- 

ration  mentioned,  without  having  the  facu^  on  which  such 

qnestioo  depended,  agreed  by  the  pleadings,  or  submitted  ta 

the  court  by  the  parties  or  the  jury. 

Judgment  reversed,  and  new  trial  awarded, 
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j^^^      Martin  and  Nicholas  against  Welch  and  others. 

1813.  ' 

When  a  de-     ^^^N  an  appeal  from  a  decree  of  the  Superior  Court  of 

ereeinChance-  Chancery,  for  the  Richmond  district.    Thii  court  being  di^ 

Se*  Court  *of^^^  ^  o/UnioTif  the  decree  was  affirmed,  «  put  without  fire*' 

^PP^^  ^^yttc«c^  to  the  legal  remedies  of  the  parties." 

ed  in  opinion ; 

it  ^uid  b^,  **vfithota  fr^/udice  tQ  the  iegrtU  remedie$  qf  the  parties,** 


Gallego  against  Moore. 

If  the  titn-     "^^^  following  was  delivered  by  Judge  Roanb,  as  th^ 

9cript  of  a  re-  opinion  of  the  court  in  this  case,  February  S^th,  1813. 
cora  states  that 

tendenfd"^a     "  ^"  ^^^*  case,  in  which  the  record  states,  that  the  appel- 

pUam-arUmg**  lee  tendered  "  a  filea  in  writing,"  it  appears  that  five  several 

in    fufC  veroo.  . 

(setting  forth  pleas  are  therein  set  out  and  contained ;  and  the  record  pro- 

«     Plj^f'^TTcecds,  immediately  subsequent  to  the  last  plea,  in  thesf 

f^a  the  plain,  words,  viz. — ^^  to  which  said  fiUa  the  plabtifiP  replied  gene- 

ilei^y      imd  ^^^^ »  *"^  ^*^®  being  joined  between  the  parties,"  &c. 

issue  was  join-     "Although,  under  other  circumstances,  the  court  might 

fid      between 

the  parties;"  doubt,  whether  this  replication  and  issue  extended  to  ail  the 

this  ?^o|^  he  pleas  aforesaid,  yet  the  clerk,  in  introducing  them,  having 

general  repli-  considered  them  as  one  fileoy  as  aforesaid,  w^  are  thereby  suf- 

S^^'i   ^^,    'd  ^^^^'^^y  authorized  to  say,  that  the  replication  and  issue  be*. 

a      repleader  fore  mentioned   (in  the  singular  number)  is  cO'^xtensive 

be^arded.     therewith.    Of  course  the  court,  (without  deciding  upon  anjr 

other  point  occurring  in  the  cause,)  is  of  opinion  that  the 

judgment  of  the  Superior  Court,  reversing  that  of  the  Coun-- 

ty  Court,  and,  in  effect,  awarding  a  repleader,  is  erroneous, 

.  and  should  be  reversed,  and  judgment  entered  upon  the  ver-» 

diet  in  favour  of  the  appellant." 

|C7*  It  was  afterwards,  during  the  s%me  term,  discovered 
that  the  appellee  was  dead ;  whereupon  this  judgment  wa^ 
fkt%  aside,  and  the  appeal  abated. 
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Blanks^s  administrator  against  Foushee.  Argued  p^- 

♦  1812. 

THE  declaration  in  this  case  contained  two  counts,  the       ^  verdict 

first  of  which  was  in  the  following  words  ;  *'  WilUam  Fou-  submitting  to 

<.*.«>..•  ,.         ^        •         /.the  court,  for 

Mhec  complains  of  John  Blanks^  in  custody,  Sec.  of  a  plea  of  its    judgment 

trespass   upon  the   case;  for,  that  whereas  one   TAotnas^  ^^.^^,^*^» 

certain    docu- 
Hoqfierj  on  the  27th  day  of  July,  1801,  at  the  county  afo^e-  menu       and 

said,  made  his  note  in  writing  called  a  promissory  note,  to  one  oSfand^u 

Hugh  WyUie^  and  thereby  promised  to  pay  to  the  said  Hugh  ten,    (without 

fVylliCy  or  order,  on  or  before  the  first  day  of  December yj)^  fstablish^ 

then  next  following,  the  sum  of  two  hundred  and  forty-three  ed  thereby,)  is 

,        .   .  ..11-  J*  r  1  .      ,  too    uncertain 

pounds,  sixteen  shulmgs  and  four  pence,  for  value  received  and  insufficient 

in  cn^  tobacco;  that  the  said  Hugh  fVyllicy  afterwards,  to  ^'^b'' founded 

wit,  on  the day  of in  the  year  aforesaid,  at  the  thereupon. 

county  aforesaid,  and  before  the  said  note  became  payable,  d^^v^!£fl«« 

assigned  the  same  (o  the  defendant,  or  order;  that  the  de- 1  ^'  o^  •^• 
,    T         tL  J  .  ._  J  J  ,       235,     to     the 

fendant  afterwards,  to  wit,  on  the  same  day  and  year  last  same  effect 

aforesaid,  at  the  county  aforesaid,  assigned  the  said  note  to 

the  plaintiff,  of  which  the  said  Thomas  Hoptterj  afterwards, 

to  wit,pn  thQ  san^e  last  mentioned  day  and  year,  had  notice ; 

that  the  said  note  was  not  paid  accprding  to  its  tener  and 

effect,  to  the  plaintiff,  when  the  same  became  payable ;  but 

the  payment  thereof  was  refused)  although  duly  demanded; 

and,  afterwards,  to  wit,  on  the^5th  day  of  Febn^ary,  in  the 

year  1802,  the  said  note  being  still  unpaid,  the  said  Thomas 

Hoofier  became  a  bankrupt,  and  was  thereof,  afterwards,  to 

wit,  on  the day  of  . — —  in  the  year  last  mentioned, 

duly  declared,  under  a  regular  coinmis^ion  fpr  that  purpose  ; 

whereby  he  failed  to  pay  any  part  of  the  said  note  ;  of  which 

the  defendant  afterwards,  to  wit,  on  the   .  day  of — — - 

at  the  county  aforesaid,  Jiad  due  notice ;  whereby  the  said 

defendant  became  liable  to  pay  the  said  note  to  the  plaintiff, 

and,  bepg  so  liable,  afterwards,  to  wit,  on  the  day  and  year 

last  mentioned,  undei^ook  and  promised  the  plaintiff  to  pay 

him  the  amount  thereof,  when  required,'*  &c.    The  secpnd 

count  was  for  money  had  and  received^  in  the  usual  form. 
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^*"«r?*^'    The  declaration  concluded  with  charging;  a  breach  of  pro- 
i^^y^^    mise,  and  laying  the  damages  at  five  hundred  pounds.    Plea 
Blanks's  Ad-  »on  as3umfi9it. 
ministiatop        ^he  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his 
Foitfhee.      damages  to  243/.  16«.  4d.  with  interest  from  the  1st  of  De- 
cember 1801,  (that  being  the  day  on  which  the  note  mentioQr 
pd  in  the  declaration  was  payable,)  until  paid ;  subject  to  the 
opinion  of  tlie  court  upon  the  operaUon  of  the  law  upon  cer« 
tain  written  documenUj  and  tegtimony^  oral  and  written,  set 
forth  in  the  verdict ;-— but  without  finding  vfha$  fact%  were^ 
in  the  opinion  of  the  jury,  proved  thereby. 

<^  The  matters  of  law,  arising  upon  the  points  reserved  at 
the  trial,  being  argued,  it  seemed  to  the  District  Court)  that 
the  law  was  for  the  plaintiff/*  Judgment  was  therefore  en- 
tered in  his  favour;  from  which  the  defendant  appealed  Xfk 
this  court. 

Wxckham  for  the  appellant. 

Wirt  for  the  appellee. 

Wednesday i  March  3(/,  1813.  The  president  profiounced 
the  following  Ofiinion  of  the  court 

<<This  court  (not  deciding  whether  the  first  count  in  the 
declaration  would,  or  would  not,  be  good  after  verdict,  that 
p^l^  being  immaterial  at  present,  there  being  one  good 
couT^^  therein,  on  which,  or  on  such  amended  declaratioo  as 
the  Inferior  Court  may  authorise,  the  defendant  may  here- 
after sustain  his  action,)  is  of  opinion  that  the  said  judgment 
is  erroneous  in  this,  that  it  is  founded,  not  g^  written  docu* 
ments  hXidfacUy  found  by  the  jury,  and  submitted  to  the  court 
for  their  judgment  as  to  the  law,  but  on  the  testimony,  ord 
and  written,  of  the  fitnesses,  repoited  by  the  jury ;  leaving 
it  to  the  court}  as  well  to  infer  the  facts  proved  by  the  wit- 
nesses, (which  the  jury  alone  were  competent  to,)  as  to  de* 
cide  the  law  arising  thereon.'* 

Judgment  reversed,  and  neif  trial  awarde^L 
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Price  and  others  aeainat  Winston  and  others.      !^«^^  ^^^ 

^  29th,  J813. 

Upon  an  appeal  from  a  decree  of  the  Superior  Court  of  haJingd^^ed 

Chancery  for  thfe  Richmond  District.  certain   slaves 

The  bill  was  filed  for  the  purpose  of  obtaining  specific  «  during   her 

performance  of  a  written  agreement,  not  under  seal :  in  the  l>fe>  an«C  «fter 

her  decease,  to 
following  words;  Tiz.  the     children 

"In  the  year  1766,  Richard  Farrcl  made  his  last  will  and  k^e^^^t^^^w 

testament,  which  was  after  his  decease  duly  recorded.    In  death,   to  be 

said  will  there  is  (among  others)  a  clause  in  the  following  ^-^^j  ^am^ng 

words ;  viz.  Item,  after  my  mother's  death,  I  lend  to  my  ^^"™>  *?  ^^J^ 

'  and  their  heips 
Sister  Anne  Wtnitotiy  all  my  negroes,  stock  and  other  estate ,  forever ;" — a 

(which  I  lent  my  mother  as  aforesaid,)   during  the  natural  J^nt^^^f^I 

life  of  her  my  said  sister;  and,  after  her  decease,  I  give  and  der  seal,  en- 
.  ,,  .,  ...••  <•  .,.  tered  into,  in 

bequeath  the  said  estate  to   the  children  of  my  said  sister,  ^er  Ufetime,  by 

vMth  Mhe  shall  leave  at  her  death  j  to  be  equally  divided  among  ^herchildren 

them,  to  tbem  and  their  heirs  for  ever."    ''  The  said  jtnne  stand  to  a  fair 

Winston  is  yet  alive  ;  but  several  of  her  children  have  died  yjiion  Tf  said 

leaving  issue  :  now,  although  it  is  said,  in  the  above  clause,  ^f^^^   .^,*^"ff 

the     chudren 
that  the  said  negroes,  stock  fuid  other  estate  is  to  be  divided  who  shall  be 

among  the  children  who  are  living  at  the  death  of  saidvfnwe  Jj^'J^  and  the 

Winston^  yet,  as  it  seems  just^  and  as  we  believe  it  was  issue  of  such 

the  intention  of  the  testator,  to  leave  the  said  estate,  not  only  ^-^  before  he^^* 

to  the  children  who  were^living  at  her  death,  but  also  to^the  */  ^^^^  mubtm 

^  pactum,       but 

issue  of  his  said  sister's  children  who  should  die  during  her  founded      on 

life,  leaving  bsue.    We,  therefore,  whose  names  are  under  gj^^^^^^j^  *^^^ 

written,  do  bind  ourselves,  our  heirs,  &c.  to  stand  to  a  fair  therefore  bin- 

and  equal  division  oisaid  estate j  between  the  children  of  said  contracting 

jfnne  Winston  who  shall  be  living  at  her  death,  and  the  issue  P^o^^g  ^ 

of  such  as  have  or  may  die  .  before  her.     William  Winston^  greement  en- 

ITiomas  Frice^  Barbara  Price^    William    Barrett^  Dolly  Bar-  Sii^*benefit  ^ 

retu  EHzabeth  Dabnevy  Robert  Dabney.  William  TerrelL  jr.  ^^    issue    of 

^  those  children 

Martha  Terrell^  who  died  Ae- 

fore  the    date 
thereof 
3;  But  'dany  of  the  children,  Utdng  gt  the  date  thereof,  refute  to  «ifvi  it ;  and  there  be 
no  sdpolstion  providiog  for  thitt  event ;  sach  agreement  is  thereby  rendered  null  and 
"void. 
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Jakuart,         It  appeared  from  the  bill,  that  the  children  of  Jnne  Wm^ 

.  ^^.^^t    ^^on  were  eight  in  all ;  Jive  of  whom,  (with  the  husbands  of 

Price  &  others  ^*^^  ^^  them,)  signed  this  agreement.    It  was  alledged  that 

^-  John  Wmstouy  one  of  the  sons  of  the  said  Jnnej  assented 

Winston    and  ,  .        ,.    .  ,    r       .     .     .  .        -   .      .       . 

others.       thereto,  but  died  before  he  had  an  opportunity  of  signmg  it ; 

that  Maryy  (the  wife  of  Garland  Carr^)  one  of  the  daughter^, 

was  dead  at  the  time  ;  and  that  Cornelius  Schenck  and  Re* 

becca  his  wife,  who  was  another  daughter,  did  not  sign  it ; 

^  their  place  of  abode  being  at  a  disunce  from  that  of  the 

other  children." 

The  plamtiffs  in  the  bill  were  the  children  of  William  Win- 
$ton  (who  also  died  in  the  lifetime  of  the.said  Jtnne  Winston) 
together  with  the  children  of  John  Winston  and  Mary  Can 
.  aforesaid :  the  defendants  were  Thomas  Price^  executor  of 
William  Darricolt  who  was  the  executor  of  Richard  Farrell 
the  testator ;  the  same  Thothas  Price  and  Barbara  hb  wife, 
William  Barrett  and  Dolly  his  wife,  Elizabeth  Dabney^  Wil- 
liam Terrell  jr,  and  Martha  his  wife,  and  Cornelius  Schenck 
and  Rebecca  his  wife,  the  children  who  were  living  at  the 
death  of  the  said  Jtnne  Winston^  and  were  still  living. 

The  defendants  Schenck  and  wife,  in  their  answer,  rr/utec/ to 
accede  to  a  division  according  tq  the  agreement  which  they 
had  never  signed.  The  other  defendants  insisted  that  the 
agreement  was  a  mere  nudum  pactum  ;  and,  if  not,  that  they 
had  signed  it,  ufion  this  condition  and  firincifile  and  no  other^ 
^  that  all  persons'  interested  in  the  said  slaves,  (meaning  the 
children  entitled  thereto  under  the  said  will,)  should  sub- 
scribe and  accede  to  the  same :"  which  having  not  been 
done,  but  Schenck  and  wife  having  altogether  refused,  they 
considered  the  writing  in  question  to  be  no  agreement  at  all. 

Chancellor  Taylor,  "  being  of  opinion  that  the  agree- 
ment in  the  bill  mentioned  was  binding  on  the  fiarties  thereto^ 
but  that  it  did  not  affect  the  rights  of  the  defendants  Schenck 
and  wife,''  decreed  a  division  of  the  slaves  in  question,  (ex- 
cept such  of  them  as  had  been  allotted  to  ti\pst  defendants,) 
among  the  other  parties,  according  to  their  rights  respec- 
•        tively. 

From  this  decree  an  appeal  was  t^ken. 
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TAuradityy  March  1 1th,  1813,  the  following  opinion  of  this     JAirtrAmr, 
coon  was  delivered  by  Judge  Roanb.  V.^X"vs^ 

The  court  is  of  opinion,  that,  although  no  consideration  p^ce  &  others 
moved  to  the  appellants  in  this  cause,  from  the  representa-  «r.^*  ^ 
tioos  of  Mary  Carr^  or  of  John  Winatoriy  in  the  proceedings  others, 
mentioned,  in  the  event  of  his  having  been  dead  at  the  time 
of  signing  the  agreement  therein  also  contained,  yet  that  the 
said  appellants  having,  by  the  said  agreement,  had  it  been 
perfected,  obtained  a  certain  interest  in  the  property  era* 
braced  by  that  agreement,  instead  of  an  uncertain  and  con- 
tingent one,  that  consideration  would  have  enured  to  the 
benefit  of  the  said  representatives  ;  again,  to  the  promiser 
being  as  adequate  a  consideration  to  support  a  contract,  as 
a  loss  by  the  promisee  :  but  the  contract,  in  this  case,  hav- 
bg  evidently  contemplated  a  division  and  distribution  of  the 
whole  estate  thereby  embraced,  and  not  a  part  thereof,  and 
that  each  and  every  of  the  living  children,  and  the  represen- 
tatives of  such  as  were  dead,  should  be  entitled  to  receive 
ooe-eighth  part  of  such  whole ;  and  there  being  no  expres- 
sions therein  contained  adapting  the  same  to  the  case  which 
has  actually  happened,  of  a  refusal  by  one  or  more  of  the 
living  children  to  accede  thereto,  and,  in  that  event,  making 
the  agreement  binding  pro  tanto  upon  the  parties  signing 
the  same,  the  court  is  of  opinion,  that  there  is  intrinsic  evi- 
dence, on  the  &ce  of  th6  agreement  itself,  that  the  same  was 
not  intended  to  be  binding,  but  in  the  event  of  all  the  living 
children  assenting  thereto;  such  assent  being  indispensably 
necessary  to  fulfil  the  terms  of  the  agreement,  and  subject  the 
whole  of  the  said  estate  to  be  allotted  into  eight  equal  parts. 

On  this  ground,  and  it  being  the  province  of  a  court  of 
equity  to  carry  the  agreements  of  parties  into  specific  exe- 
cution, and  not  to  change  or  alter  the  same,  the  court  re- 
verses the  decree  of  the  Superior  Court  of  Chancery  with 
costs,  and  dismisses  the  bill  of  the  appellees. 


VOL.  IV. 


Digitized  by  VjOOQIC 


fa  Shifreme  Cwrt  qf  •Sfpeob. 


4^Feh.  SM  Ellzey  against  Lane's  Executrix* 

1813 

1.  The  pka  of  After  the  decision  of  the  Court  of  Appeals,  dismissing 
rcrfn^^Sw^  (as  having  been  improvidcntly  allowed)  the  bill  of  review 

ought  to  be  re-  exhibited  by  EUzey  against  Lancj  (sec  %  H,lSt  M.  594,)  the 

ccivcd  in  & 

court  of  equi-  decree  of  the  Court  of  Chancery  mtended  to  have  been  re- 

g^y^^^^y^  viewed,  (the  date  of  which  was  May  26th,  1801,)  being  in- 

crec  is  Anal;—  terlocutory,  and  not  carried  into  effect;  and  the  suit  having 

sLongrearons,  abated  by  the  death  of  Laney  the  plaintiff;  a  sub/tana  Mcire 

from  the  state-ybcfcM  to  revive  it  was  awarded,  on  the  motion  of  Sally  Lane 

bill,  for  believ-  ^^  executrix ;— which  being  returned  executed,  the  defen- 

mfit^^of  iuch  ^^^  -fi^^^  appeared,  on  the  20th  of  February  1810,  for  the 

plea   may  be  purpose  of  shewbg  cause  against  the  revival,  and  tendered 

*~®*  to  the  court  a  plea  of  the  statute  against  i/«ttry;*-charging 

2.  If  the  party  that,  from  the  scope  of  the  bill  originally  filed  bythe  said 
p1ea»  has  been  Lane^  and  the  deed  of  mortgage  attempted  to  be  enforced 
Slo^d^to"S^  thereby,  it  was  manifest  that  the  contract  was  usurious.  It 
a  bill  of  re-     appeared  from  that  bill,  and  the  deed  with  the  endorsement 

hl^^rrefore  ^P^*^  ^^  ^^^>  ^^  ^®  ^^  ^y  o^  November  1799,  EUzey  con- 
been  dismiss-  yeyed  to  Lane  475 1  acres  of  land^  for  the  sum  of  four  hun- 
Uis^unres^n-dr^d  and  seventy-five  pounds,  fifteen  shillings;  and  Xone 

fbletoreqmre  agreed  that  if  the  said  EUzey  wouldy  within,  or  at  the  end 
him  to  pay         ^.  ,.  .,  .....  ^ 

those  costs,  in  of,  SIX  weeks  from  that  day,  pay  to  bun  the  said  sum  of 

as^'the^^co^'  money,  with  Ugal  interest  on  the  mmcj  and  the  rent  for  that 
tion  of  receiv-  year^  amounting  to  forty  fioundij  he  would  give  up  the  said 
inghisple^     deed.  (U) 

, .»'  Y^^^  •     The  chancellor  refused  to  receive  the  plea,  but  on  the 

bdl  of  renew  *^ 

has  been  dis.  following  terms ;-— ^<  namely,  that  the  defendant  pay  to  the 

^0^  ^hat  *it  P^^^^^^'^J  ^  twenty  days  from  this  day,  the  costs  expended 

ought  not  to  by  her  and  her  testator,  as  well  in  the  court  of  appeals  as 

lowed,  the  d^e'  ^  ^^  court,  in  defending  the  suit  brought  by  the  defen- 

^ree  not  being  ^^nt  for  the  purpose  of  reviewing  and  reversing  the  decjre- 

plainant    in 

that  bill  is  not  authorized,  in  his  subsequent  defence,  to  make  use  of  the  answer  to  the 

bill  of  review,  as  evidence  in  his  favour. 

(1)  Note.    See  7  Bac.  (GwylUra's  cd.)  p.  191;  3  Mk.  154  ;  Cimp.  795. 
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eal  order  passed  in  this  cause  the  36th  day  of  May  1801  ;'^ —    FxnttviBT, 
and  ordered  that,  if  the  said  costs  be  not  paid  accordingly,    ,  '     . 

this  suit,  and  the  proceedings  therein  bad,  stand  and  be  re-       Ellzev 
fired  in  the  name  of  the  present  plaintiff,  as  an  act  of  this  v. 

day,  and  be  in  the  same  plight  and  condition  as  at  the  death         ^nx. 
of  her  testator. 

The  costs  above  mentioned  were  not  paid  by  EUzey.  The 
mortgaged  premises  were  afterwards  sold,  and  a  final  de* 
cree  confirming  the  sale  was  made  on  the  6th  of  February 
1811;. from  which  EUzey  appealed, 

Friday i  March  12th  1813,  Judge  Roans  pronounced  the 
court's  opinion,  that,  although  the  statement  made  in  the 
bill ooay  possiblybe  explained  so  as  to  shew  the  transaction 
Wi  to  have  been  usurbus,  yet,  there  being  strong  reasons 
from  that  statement  to  believe  that  the  matter  of  the  plea 
b  the  proceedings  mentioned  may  be  true,  which  defence, 
where  it  is  probably  correct,  ought  at  all  times  to  be  re- 
ceived  m  a  court  of  equity,  (so  long  as  the  case  is  within 
the  power  of  that  court,)  without  annexing  any  unreasona* 
blexondition  thereto,  (such  as  that  imposed  on  the  offering 
die  plea  in  this  cause ;)  the  said  decree,  as  also  that  of  the 
twentieth  day  of  February  1810,  are  erroneous. 

Both  decrees  reversed,  and  cause  remanded  to  the  Court 
of  Chancery,  .with  directions  to  that  court  to  set  aside  the 
decretal  order  of  the  26th  day  of  May  1801,  and  to  receive 
the  said  plea,  or  such  other  plea  or  defence  as  the  party 
may  offer,  touching  the  usury  of  the  transaction  in  the  bill 
mentioned  : — but,  in  making  such  defence,  the  appellant  is 
not  to  use  the  answer  filed  to  the  bill  of  review  in  the  pro- 
ceedings mentioned ;  that  bill,  and  M  the  proceedings 
founded  thereon,  having  been  dismissed  by  the  decree  of 
Ws  coqrt. 
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Prd&*8Exeea- 
top 

V. 

^ZSrSt^' Price's  Executor  against  Fuqua's  Administrator. 

1»  An  Ex6'  - 

ectaor,    being     This  was  a  Bill  of  Injunction  to  stay  proceedii^gs  on  the 

sued  on  a  bond  Judgment  at  law,  in  favour  of  Warren^  Administrator  of  Fu-  , 

of  his  testator         v         .  •       . 

of  more  than  qua  against  Price's    Executor,  which  was  affirmed  by  the 

8U^dmg/wIS  ^ourt  of  Appeals,  as  reported  in  1  ff.  and* -flf.  385. 

cthised  by  his  xhe  Equity  stated  in  the  Bill,  (which  was  filed  in  January 
cotmselto  rely  ,  .  .  .  .     ,        .^        ,     ,  «  •      , 

on    the    pre-  1808,)  was,  that  the  complamant  had  uniformly  been  advised 

sumption  of  j^  j^j  counsel,  that  he  need  not  make  any  defence,  except 
payment    ans-    '  '  '.'.«- 

mg  from  the  that  furnished  by  the  antiquity  of  the  bond  ;  the  legal  pre- 

am^upposllig  sumption  being  that  the  debt  was  paid,  unless  that  presump- 

such  presump.  tion  should  be  repelled  by  evidence  on  the  part  of  the  plain* 
tion  a  sufficient   .^         .  .       .,  «.       i         .         .  •   i.   .  .u 

defence,   ne-    tiff : — that  no  such  evidence  was  offered  at  the  trial,  but  the 

uf^*f  bother  ^^""^^^^  ^^^^  found  in  consequence  of  evidence  given  in  the 
testimony,  jury  room  : — the  complainant,  therefore,  conceived  that  he 
his  power.  In  ^*^  ^^^  ^^^  ^  ^^^^  ^^^^  ®^  ^^^  cause  :— *that,  if  he  had  been 
consequence  told  it  was  necessary  or  proper,  he  could  have  produced 
of    evidence         .  *.       ^  ... 

given  by  one  evidence  on  his  part  to  fortify  the  presumption,  on  which 

in   Oic  ^Jurv'  ^^^^^  ^^   rested  his  defence  : — ^h^  could  have  proved,  and 

room,  a   ver-  was  still  afcle  to  prove,  that  his  testator  was  abundantly  able, 

against  him.—  ^^  any  time  during  the  last  twenty  years  of  his  life,  to  have 

He  moved  for  discharged  the  debt ;  that  Fugua  was  a  near  neighbour  to 

anewtnal  on  ^  '      .  '  ^ 

that  ground,   the  said  testator,  was  in  very  embarrassed  circumstances  for 

it^'^He  after-  ™any  years,  sold  his  property  for  payment  of  his  debts,  and 

wards   obtain-  applied  to  the  said  testator  as  a  friend,  to  attend  the  sale  and 

ed  a  new  trial,  •   t     .•,i»  m.  ,  .  ..        •.. 

by  applying  to  encourage  it  by  bidding.    The  complainant  was  himself  pre* 


a  Court  of  E-  ^^^^  ^^  ^  ^^^^  when  his  testator  made  an  application  to  the 

quity,  on  tne  .  .    '^ 

ground  of  iit».  said  Fuqua  for  the  bond  ;  and  the  said  Fuqua^  after  making^ 

^  an   ^^- ^xf^Q  difficulty   about  finding   it,  promised  that  it  never 

should  be  brought  against  him.    Thfc  bill  further  stated  that 

Fuqua  had  brought  several  suits  on  bondti  of  old  date,  which 

were  proved  to  have  been  paid  ;  and  that  the  complainant, 

in  the  course  of  four  or  five  Weeks  past,  in  examining  the 

papers  of  his  tesUtor,  had  found  a  receipt  bearing  date  the 

1st  of  May,  1775,  for  49/.  15«.  9</.  paid  to  the  taid  Fuqua. 
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He  therefore  prayed  that  a.  new  trial  of  the  suit  at  law  be  Pnce'sEzecu- 
(raiued  hinu  v. 

The  Chancellor  awarded  the  injunction  upon  the  usual  ^^^^^°"" 
terms*  The  defendant  being  not  an  inhal^tant  of  this  Com- 
monwealth, an  order  of  publication  was  made  against  him, 
which  order  was  executed^  and  the  bill  taken  as  confessed^ 
hr  want  of  an  answer.  The  affidavit  of  William  Mortorty  in 
lupport  of  the  bill,  stated,  that  he  was  appointed,  with 
others,  by  the  County  Court  of  Charlotte,  to  settle  the  ac- 
count current  of  Josefih  Fuqua,  executor  or  administrator 
of  John  Fuqtta  ;  that,  haying  met  at  his  house,  they  applied 
to  him  for  his  accounts  :-^e  informed  them  he  had  no  ac-r 
counts,  but  gave  them  the  key  of  bis  desk,  that  there  they 
might 4nd  papers  to  make  the  account ;— ^among  which  they 
found  several  bonds  : — one  was  from  WUHam  Friccj  senior^ 
to  Jo%tph  Fuqua^  of  considerable  amount :  they  asked  him 
the  reason  for  not  applying  these  bonds  to  the  dbcharge  of 
his  debts,  when  his  property  was  almost  all  sold  ?-— his  re- 
jdy  was,  "  they  were  chiefly  fiaid^  and  particularly  Frice*9 
bond."* 

The  complainant  iarther  proved  by  the  affidavit  of  Francis 
Seotty  who  acted  as  Sheriff  for  Charlotte  County,  in  the 
years  1786, 1787,  1788,  and  1789,  that,  in  those  years,  or 
some  of  them,  the  greatest  part  of  Josefih  Fuqua^s  personal 
property  was  sbld  by  executions  ;  that  he  never  heard  Josefih 
Fu^/ua  say  that  William  Price  senior j  was  indebted  Co  him  in 
any  sum  of  money ;  and  he  believed,  if  it  had  been  the  case, 
the  said  Fuqua  would  have  made  exertions  to  have  collected' 
it ; — that  the  Witness  well  knew  the  said  Price,  and  that  he, 
during  his  knowledge  of  hiin»  was  able  to  pay  any  debt  he 
owed. 

The  cause  came  on  to  be  heard  on  the  21st  of  September, 
1811,  when  the  Chancellor  was  of  opinion,  <<  that,  so  far  as 
the  law  of  this  case  has  been  settled  in  1  H.  &  M.  385,  it 
should  be  the  rule  of  this  Court ;  and  the  allegation,  that 
the  plaintiff  had  uniformly  been  advised  by  his  counsel  not 
to  make  any  defence  in  the  suit  at  law,  except  that  furnished 
by  the  antiquity  of  the  bond,  upon  the  authority  of  Syme  and 
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rer.  The  County  Court  was  of  opinion  that  the  law  was  for  the 
defendants ;  and  its  judgment  being  affirmed  by  the  Supe- 
rior Court  of  lawy  the  plaintilT  appealed  to  this  court.  ' 

Thursday y  March    18th,  1813,  both  judgments  were  re* 
versed,   upon  the   authority  of  the 'decision  inUi^case  of 

,  Bomden  executor  of  Moore  v.   Taggart ;  (awf  i  ^ ^;)  the 

court  being  of  opinion  that  the  law  upon  the  demurrer  was 
in  favour  of  the  appellant :  and,  there  being  another  plea, 
(viz.  "  fiaymenty**)  the  cause  was  remanded  for  ferther  pro- 
ceedings. (1.) 


jirgued  March  Kent  agaiust  Armistead. 

16th,  1813 

1  Adeclan-      ^^  ^^^  ^^^^  ^^  declaration  was  in  the  following  words  » 
tion  in  detirme,  «  The  district  composed  of  Richmond,  Westmoreland,  Lan- 

TOP     &  slftVC     18  ^ 

inguffident'  to  caster  and  Northumberland  counties,  to  wit :  Lewis  G,  jtrmi^ 

support  the  ac-  trea</ complains  of  Thomas  Kentf  in  custody,  kc,  of  a  plea, 
tion,  if  It  omit   ...  ^*  ,  JO  r 

tosutethatthe  that  he  render  to  him  one  fiegro  slave  named  Spencer,  of 

ti*^*  ^L211^  ^^  ^^^^  ^^  ^^^  dollars,  which   from  him  he  unjustly  de- 
to,  or  was  the  tains ;  for  that  whereas  the  plaintiff,  on  the  day  of 

plSf'^  1806,  at  the  parish  of  ,  and  county  of 

such  defect  is  Northumberland  aforesaid,  which  is  within  the  jurisdiction 
verdict  ^^  this  court,  delivered  to  the  defendant  the  said  negro,  of 

the  value  aforesaid,  to  be  by  him  safely  kept,  and  by  him  to 
be  redelivered  to  the  plaintiff,  when  thereto  afterwards  re- 
quested ;  yet  the  defendant,  al.though  often  requested,  the 
said  negro  slave  to  the  plamtiff  hath  not  yet  re-delivered, 
but  the  same  to  him  to  deliver  hitherto  hath  and  still  doth 
refuse;  to  his  damage  500  dollars;  therefore  be  brings 
suit,  kc.'* 

The  plea  was  non  detinet.  Several  exceptions  were  taken 
at  the  trial,  which  need  not  here  be  mentioned,  as  no  opinion 
was  expressed  upon  them  by  this  court.  A  verdict  was 
found  and  judgment  entered  for  the  plaintiff;  to  which  & 
writ  of  aufiersedeas  was  awarded. 

(1)  Note.  See^^yiMv.  €hifin9  4H.U.M,2n. 
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Stanard  for  the  plaintiff  in  error.     Wiiiiama  for  the  dc-     Ocpobsb, 

fcndant.  V>-vO 

Monroe 
Saturday,  Match  20th,  18  IS.    The  president  pronounced   -..,?[,•   „ 

the  court's  opinion,  ^that,  (without  deciding  either  of  the  points      ecutors. 

stated  in  the  bills  of  exceptions,)  the  declaration  is  insuffi* 

cient  to  support  the  action ;  it  pot  being  stated  therein  that 

the  slave  in  question  belonged  toj  or  was  the  firofierty  of  the 

pbintiflT,  now  defendant.**  (I.) 
Judgment  reversed,  and  entered  in  favour  of  the  plaintiff 

in  error. 


Moiiroe*curatna£  Webb's  Execatord.  Argued    oct 

°  184,  1813. 

THIS  was  an  action  upon  the  ea#e,  in  behalf  of  the  Execu-  .  1-  In  an  ac- 

tion  agAinit  tho 
rwt  of  Charlea  Webb,  deceased,  against  Joaefih  Jonea  Mon-  clerk  of  a  court 

roe,  clerk  of  the  District  Court  of  Northumberland,  for  mis-  for  endorsing 

^  *  credits  on  an 

coaduct  in  ofl&ce,  to  the  injui;|rof  the  testator  of  the  plaintiff,  execution,    to 

in  bb  lifetime.    The  declaration  contained  a  charge,  that  a  ^  n^n^fr,  it 

ittdcnnent  was  obtained  by  the  testator  in  the  said  District  isnotsufficient 

to  charge,  m 
Coortt  against  Jamea  WUtiama^  administrator  of  Le  roy  the  declara- 
tion, that  the 
endorsements  were  made  by  the  defendant  as  clerk,  or  with  Xxispmity  or  ^ow 
aotf,  -mhereby  the  plaintiff  sustained  a  I099 :  but  it  should  also  be  stated,  that  such  en- 
dorsements were  so  made,  toithvut  the  order  or  coruent  tf  the  plwntiffl 

2.  (^»ere.    Whether  an  action  upon  the  case  lies  in  favour  of  the  executor  of  a 
person  injured  by  the  mat-featance  in  ofiee  of  the  clerk  of  a  court  ?(2) 

(L)  Note.  See  1  ChiUy  onpleadin^,  365 ;  3  Tuck,  Bl.  152  Sound.  379. 
note  13. 

(2)  Note.  It  seems  that  such  action  does  not  lie,  but  that  the  reme- 
dy for  the  executor  in  such  case,  is  by  debt  upon  the  ({fidal  bond.  See 
Her.  Code,  Ist  vol.  ch.  66,  sect.  13,  p.  75,  requiring  bonds  to  be  given 
by  the  clerks  of  the  District  Courts ;  Aid,  ch.yo,  sect.  3,  p.  94,  as  to  the 
■ckrks  of  the  County  and  Corporation  Cou^ ;  Rev.  Code,  2d  vol.  ch. 
120,  sect.  12,  p.  152 ;  Acts  of  1808,  ch.  6,  sect  4,  p.  13 ;  and  Acts  of 
1814^  ch.  31,  sect  3,  4,  5,  p.  79,  concerning  the  clerics  of  the  Superior 
Courts  of  law ;  Acts  of  1811,  ch.  15.  sect.  9,  p.  20 ;  and  Acts  of  1813, 
ch- 16,  sect.  3,  p.  45,  in  relation  to  th^  clerks  of  the  Superior  Courts  of. 

VOL,  IV .  *        K 
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Peachey^  and  execution  issued  thereon  from  the  Clerk's  pf- 
fice,  on  which  execution  two  endorsements  in  w^-iting,  were 
made  by  the  said  clerk  himMclfi  or  by  hia  ftriviCy  or  consent j  the 
one  dated  April  13th,  7  >  ,  giving  a  credit  for  201,  2«.  Sd. 
as  received  in  fiart  thereof  by  Charles  Webb^  and  the  other 
crediting  the  same,  January  1790,  <<by  13  acres  of  land,  at 
40«.  per  acre,  26/. ;" — ^^  by  reason  of  which  said  endorse- 
ments, credits  were  allowed  to  the  said  administrator,  named 
in  the  execution  aforesaid,  to  the  full  amount  of  the  said  en- 
dorsements ;  whereby  the  plaintiffs  wholly  lost  such  part  of 
the  said  debt,  and  interest  thereon,  to  be  computed  from 
their  respective  dates  till  paid,  after  the  rate  of  five  per  , 
centum  per  annum.'* 

The  defendant  not  appearing,  a  common  order  was  enter- 
ed against  him,  and  writ  of  enquiry  awarded,  which  was  af- 
terwards executed,  a  verdict  found,  and  judgment  entered 
for  88/.  0«.  8</.  damages  and  costs. 

To  this  judgment  a  writ  of  aufieraedeas  wus  awarded  by 
this  court ;  and  a  judgment  having  been  obtained  by  the  plain- 
tiff, upon  a  forfeited  forthcom^eg  bond,  another  writ  of  sufter^ 
sedeoM  was  issued,  to  stay  proceedings  on  that  judgment 
also. 


Hay  for  the  plaintiff  in  error,  (among  other  observations) 
contended,  that  no  cause  of  action  was  stated  in  the  declara- 
tion. It  was  not  said  that  the  endorsements  on  the  execu- 
tion were  imfirofterly  ma(}e,  or  thatPEACHv's  adnunistrator 
was  not  entitled  to  the  credits.  It  does  not  appear,  therefore, 
that  any  misconduct  is  charged  agsonst  the  clerk. 

But  if  the  declaration  were  sufficient,  this  action  is  not 
sustainable  ;  being  for  a  tortj  and  in  behalf  of  the  executor 
of  the  person  who  sustained  the  injury.  The  general  rule  is 
that  **  actio  fiersonalia  moritur  cum  ftersona,**  Lord  Mans- 
FIELD  (in  Hambly  v.  Trott^  Covffi.  375,)  has  been  ingenious 
in  introducing  exceptions  to  this  rule ;  but  none  of  them  ex- 
tend to  a  case  like  the  present. 

Williamsy  contra.    The  declaration  sufficiently  charges  a 


Digitized  by  VjOOQIC 


I  In  Wt  Zfth  Year  of  the  CommonwedUK  75 

I      kes  to  the  plaintiff  by  the  defendants  misconduct.    At  least     Ocroiim, 

it  is  good  after  verdict ;  and,  by  our  act  of  JcoffaiU,(a)  a    i^-^^-^j 

terdict  upon  a  writ  of  enquiry  is  equally  effectual,  to  cure      Monroe 

defects   in  the  proceedings,  with  a  verdict  on  issue  joined.  ^* 

Webb's  Ex- 
It  is  enough  for  the  plaintiff  to  say  that  his  testator  obtained      ecutors. 

a  judgment,  and  that  he  lost  a  part  of  it  in  consequence  of  the     a  x  «  ^^^^ 
endorsements  made  by  the  clerk.    The  jury  found,  by  their  Code,  Ist  vol. 
verdict,   that  the  plaintiff  had  sustained  damages  to  that  ^^^^  26^ 
amount. 
As  to  the  second  point,  I  believe  it  will  |be  found  that  the 
I       clerk  and  bis  executors  are  made  responsible  for  bis  official 
I      ipisconduct.    No  principle  in  the  books  warrants  the  posi- 
tion that,  in  a  case  of  this  sort,  the  action  ()oes  pot  survive. 

/Tay,  in  reply.  It  is  not  sufficient  to  state  that  the  plain* 
aw  loaf  the.rooney  by  means  of  the  endorsements  : — ^it  should 
have  been  stated  that  they  were  made  improperly  and  vrit/i^ 
out  authority.  The  latter  allegation  is  not  included  in  the 
former.  The  giat  of  the  action  is  therefore  qot  substantially 
stated. 

Wherever  there  is  any  exception  tq  the  common  law  rule, 
that  actions  for  torta  die  with  the  person,  such  exception  i^ 
introduced  by  atatute.  So  an  act  of  assembly  was  necessary 
to  authorize  an  action  against  the  executor  of  a  sheriff  for  an 
eacafie.{J)\  But  there  is  no  such  act  in  relation  to  clerks  o^  jg^  vol^*  ^  n9- 
courts.  I  admit  that  whei*e  the  action  can  be  brought  quasi  ch.  79,  sect.  3, 
ex  contractu^  2A  in  Hamblyv,  Trott^  Cowfi.  3 7*5,  and  Williams 
V.  BreedoTij  1  Boa,  8c  Pul.  329,  the  party  may  recover  against 
the  executor  ;  byt  the  case  is  otherwise  where  the  declara- 
tbn  is  in  form  for  a  tort, 

Wedntadayy  October  20/A,  1813.  The  president  pronounced 
the  court's  opinion,  that  the  judgment  was  erroneous  in  this, 
that  no  cause  of  action  was  charged  in  the  declaration 
against  the  defendant ;  it  not  being  averred  that  he,  as  clerk; 
of  the  said  court,  made  the  endorsements  on  the  execution 
\el  th^  proceedings  mentioned,  vjithout  the  order  or  consent  o^ 
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Mat,        the  teatator^of  the  /ilaint^9j  nor  that  tfce  efldor$enieotf  were 
1813. 
^^^.^^j    made  by  direction  of  the  defi^ndant. 

Baird 
▼.  Original  judgment  reversed,  and  entered  in  fevour  of  the 

plaintiff  in  error. 

The  writ  of  aufieraedeaa  to  the  judgment  on   the  forth- 
coming bond  was  dismissed,  as  being  unnecesmry^X) 


Friday,  May  ^^^  ^S^^^  P^^^"- 

iSth,  1813. 

1.  Underthe     ^^  ^^  action  of  debt,  on  a  single  bill  bearing  date  the 

^thim^  16th  of  April  1807,  for  the  sum  of  g  300,  payable  the  16th 

reform  the       of  January  ensuing ;  interest  was  not  demanded  in  the  de- 

SsSSf  coun^  claration,  nor  promised  in  the  specialty.    A  judgment  was 

ty,  and  corpo-  entpred  in  the  clerk's  office,  and  confirmed,  against  the  dc- 

iiiticHi    courts 

in  certain  ca-  fendant  for  g  300,  with  legal  interest  thereon,  from  the  16tK 

809,^'  judgment  q£  January  1808  ; — to  which  a  writ  of  sufieraedeaa  was  award* 

may  be  enter-  /  '  ' 

ed,  as  weU  as  ed  by  a  judge  of  this  court. 

execution  issM" 

ed,4oT  interest, 

though  not         George  K.  Taylor,  for  the  plaintiff  in  error,  submitted  the 

the  writing,    '  case, 
and  not  de- 
manded by  the 
declaratioo.  Thursday,  October  21st  1813,  the  president  pronounced 

hce^otkera  v.  the  court's  opinion,  that,  although  prior  to  the  act  of  1805, 

^^»  ^J**^/  ch.  67,  (2)  it  would  have  been  irregular,  in  a  case  Hke  the 

334.  to  the  ^  '         "  o        ' 

same  eflfect     present,  to  have  rendered  judgment  for  interest,  when  none 

was  demanded  in  the  declaration ;  yet,  that  act  having  made 
it  the  duty  of  the  clerk  to  issue  execution  for  the  principal 
sum  due,  with  interest  from  the  time  the  bill  became  paya- 
ble until  payment  thereof,  it  was  not  error  for  the  judgment 
of  the  court  to  conform  thereto ;  and  this  the  rather  because 
no  injury  is  thereby  done  to  the  party  defendant.  On  this 
ground,  the  court  affirms  the  judgnient  of  the  District 
Court. 

(l)N9te.    SeeMly.  JBugg^pott. 

(2.)  Note.    Hev.  Code,  3d  vol.  ch.  57.  p.  82. 
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RootCS  against  Webb.  Tuesday,  Oeto^ 

ber  26th,  1813. 

This  was  a  suit  in  Chancery  In  behalf  of  Polly  Webb,  an   ,   ,^  • 

'  '  '         1.  It  IS  erropy 

io&nt,  by  John  Webb,  her  next  friend,  claiming  a  legacy  though  the  bill 

bequeathed  by  the  will  of  John  Smith,  against  Thomas  R.  c^feg^"^ 

Rootes  adminbtrator  de,  honU  non.    No  answer  was  filed  by  ^  d^ree 

g,  agunst  ftii  ad- 

the  defendant.  A  decree  niBi  having  been  made,  and  a  copy  ministrator  de 

duly  served,  the  chancellor  referred  the  accounts  between  J*^.  ^  **^^ 

'  ,  he  shall  pay  a 

the  parties  to  a  oommissioner,  who  reported  sufficient  as-  legacy,    with. 

sets  to  pay  the  legacy,  besides  leaving  a  large  balance  in  JJ^  iJ^Seeto 

tiie  bands  of  the  administrator.    A  final  decree  was  pro-  gi^e  bond  and 

Doonced,  ^  that  the  defendant  pay  to  the  plaintiff  the  sum  refiinduig  his 

of  420  pounds,  with  interest,  after  the  rate  of  five  per  cen-  "due  propor- 

turn  per  antrum,  on  150  pounds  part  thereof,  from  the  first  debts,  of  de« 

4a7  of  June  last  till  payment,  &c.»  jJS^'^eT^^ 

Upon  an  appeal  to  thb  court,  (the  cause  having  been  ar-  wards  ,  appear 

gucd  by  i2aU  for  the  appellee,  and  no  counsel  appearing  for  SSe'ctf  the^tes^ 

Ae  appellant,)  the  decree  was  reversed,  on  the  ground  that  **to''»  "^d  the 

'  ^  o  ^j^jg^  attend- 

the.  legatee  should  have  been  directed  to  give  bond  and  se-ing  the  reco- 
cnrity  to  refund,  proportionally,    in  case  debts  should  ^™c  Jl^g*^*'^*' 

to  charge  the  estate.  Co4k,  ist  Vol 

ch.  92,  sect 
51,  p.  166 ;  Chy  v.  WiOanu,  2  Mtmf.  129 ;  and  StwalPt  Executor  v. 
lr«Mtefi  and-wife,  Ihidp.  303. 


Johnson  against  Ronald's  administrator  and  heirs,  f^ednadaif, 

1813 
Jacob  Jomvson  filed  hb  bill  in  the  Superior  Court  of 

Chancery  for  the  Richmond   District,  against  the  adminis-     ^'  A  ^^^^^ 

*  promising     to 

trator  and  hein  of  fVUHam  Ronald  deceased,  for  the  purpose  make  a  deed 

of  obtaining  conveyances  for  two  tracts  of  land,  in  conformity  ^nd*«*^^^^ 
with  a  contract  between  the  complainant  and  the  said  Ronald  mg  to  contract^ 
ift  his  lifetime  ;  which  lands  the  complainant  alledged,  he  memorandum 
bad  purchased  at  five  dollars  per  acre,  and  fully  paid  for  by  ?"■  note  in  writ- 
act  **  to  pre- 
ventfnadsaod  perjuries  C*  notwithstanding  the  terrtiM  of  such  contract  are  not  men- 
tbtted ;  if  the  party  #umiiig  the  conveyance  can  prove  by  the  testimony  of  one  witness, 
whti  pioe  WIS  agfeed  to  he  ffiv^  for  the  land. . 
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XovK.HBER     sundry  work  done  as  a  carpenter,  and  other  services  rendcr-r 

^^^^/.    cd  to  the  decedent,  who  hafl  put  him  in  possession  of  the 

Johnson       lands  but  failed  to  execute  deeds.     The  administrator  dc- 

y-       ■    murred  to  the  bili,  as  containing  no  equity  on  which  a  dc- 
Ronald'sad-  o  *      / 

iTiinistritor    crec  against  him  could  be  founded.     The  other  defendant^ 

dpnied  the  contract,  although  they  adn^ittcd  a  letter  from 

WUlaim  Ronald  to  the  complainant,  (exhibited  with  the  bill,) 

to  be  authentic  ;  contending  that  the  language  of  that  letter 

did  not  import  any  obligatory  bargain.    They  also  alledged 

{but  did  not  firove)  the  possession  of  the  plaintiff  to  be  tor^ 

tious  ;   and,  farther,  said,   "  they  were  advised  that,  if  any 

agreement  ever  was  made  by  their  late  father  to  sell  any 

lands,  part  of  the  Beavcrdam  tract,  to  the  complainant,  such 

agreement  could  have  no  validity,  not  only  because  the  said 

tract  was  under  di /trior  mortgage  ( 1)  to  Thomas  Jefferson^  Eaq. 

but  also  because  such  agreement,  if  ever  made,  was  a  mere 

vprbal  agreement,  and  therefore  null  and  void  undef  the  i^ct 

of  assembly. cntitleci  an  act  to  prevent  frauds  and  perjuries.*' 

The  letter  relied  upon  l)y  the  complainant,  as  evidence  of 
the  bargain,  ws^s  in  the  following  wqrds. 

\0thJulyj\79%. 
Sir, 

Mr.  David  JVowfan  has  ipy  note  for  a  sum  of  money,  fifty 
poupds  or  thereabouts,  which  was  paid  hy  you  into  my* 
hands.  I  then  expected,  and  have  ever  since  understood, 
that,  if  you  and  myself  concluded  a  bargain  for  a  part  of  my 
Beaverdam  land,  that  the  money  then  paid  should  be  const* 
dered  as  in  part  for  the  land  ;  and,  having  since  concluded  to 
let  you  have  a  portion  of  it,  I  wish  to  take  in  the  note  pf  hand, 
and  give  you  a  receipt  for  so  much  in  part  payment.  When 
you  get  to  work  for  me  on  Beaverdam  at  my  plantation,  I 
will  aic/ them,  and  have  the  land  laid  off,  and  shall  be  ready 
to  make  you  a  deed  according  to  contract,  I  expect  to  lay  off 
twenty-five  acres  for  you  joining  old  Mr.  Nowlan,  according' 

(1)  Note.  A  copy  of  a  decree  foreclosing  a  iDortgage  of  a  tract  of 
land  in  favour  oS  Mr.  Jefferscfiy  was  inserted  in  the  transcript  of  the  re- 
cord.   But  whether  the  mortgage  comprehende^^e  lands  in  contro- 
versy  in  this  suit,  or  what  was  done  upon  that  decree,  did  not  appiear. 
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:o  oitr  jfir^t  agreement^  and  one  hundred  and  fifty  acres  or    Notkwbsr, 

thereabouts,  cccorrfm^  ro  our  «cfon(/a§refm^»72/.  I  will  produce 

you  the  platt  of  the  land,  and  my  meanuig  is  to  lay  it  off  in      johnson 

such  a  fornn  as  to  make  it  as  compact  as  I  can,  and  to  suit  the  v. 

-    .  r  .      .  .  .  Ronald's  admi 

remaining  part  of  my  tract;  in  the  mean  time,  please  to  ap-   nistratorami 

ply  to  Mr.  /Rowland  for  my  note,  and  every  thing  sfiall  be  pro-        ^^'\k 

perly  settled, 

I  am,  Sir,  your  humble  servant, 

\Vm.  Ronald. 

It  appeared  in  evidence,  that  the  complainant  obtained  an 
assignment  to  himself  of  the  note  to  David  J^owlan,  July  3d, 
1805  ;  (which  was  after  this  suit  was  instituted  ;)  and  it  was 
proved  by  one  witness,  that  the  sura  which  Ronald  verbally 
agreeid  to  take  for  the  land^  was  five  dollars  per  acre.  It 
also  appeared  that  the  plaintiff  was  in  peaceable  possession 
of  those  lands  in  Ronald'9  lifetime. 

The  Chancellor  referred  the  accounts  between  the  par- 
ties to  a  commissioner,  who  reported  the  sum  due  the  com- 
plainant, for  work  done  for  the  decedent,  as  amounting  to 
367/.  1*.  \0d,  on  the  31st  of  December,  1792  ;  and  his  re- 
port, to  which  there  was  no  exception,  was  confirmed.  The 
decree  was,  that  the  administrator,  out  of  the  assets  in  his 
hands,  do  pay  the  balance  so  appealing  due  to  the  plaintiff^ 
with  interest  upon  344/.  19«.  8d,  part  thereof  from  the  3 1st 
of  December  1792,  until  payment;  and  that  the  bill,  r^s  to 
all  other  matters,  be  dismissed. 

From  this  decree  the  plaintiff  appealed. 

The  case  was  submitted  by  the  appellant's  counsel  without 
argument ;  and  no  counsel  appeared  for  the  appellees. 

Wednesday^  Mvemder  17th,  1813,  the  president  pronounc- 
ed the  opinion  of  the  Court,  that  the  note  of  William  Ronald 
to  the  appellant,  the  authenticity  of  which  is  admitted  by  the 
answer  of  the  appellees,  is  sufficient  evidence  of  the  con- 
tract for  two  tracts  of  land,  one  of  twenty-five  acres,  and  the 
other  of  one  hundred  and  fifty  acres,  as  is  set  forth  in  the 
bill ;  that,  rating  the  said  lands  at  five  dollars  per  acre,  the 
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F*BW7A»i,    price  alledged  in  the  bill,  and  proYcd  by  one  witness  to  hare 

^^^,^^.  been  assented  to  by  the  said  William  Ronaldy  it  appears,    by 

Johnson      ^^^  report  of  the  commis^oner,  and  the  evidence  therein 

«     i7;    J  .'  referred  to,  that  the  full  consideration  for  tlie  said  two  tracts 
Ronald^s  admi- 
nistrator and  of  land  has  been  paid  by  the  appellant  to  the  said  William 

heirs.  Ronald  in  his  lifetime,  leaving  a  balance  due  to  the  appel- 
lant. The  Court  is  therefore  of  opinion,  that  the  appellant 
is  well  entitled  to  the  lands  in  question  ;  to  be  )aid  off  by  a 
commissioner,  or  commissioners,  to  be  appointed  by  the 
Court  of  Chancery,  according  to  the  terms  of  the  note  of 
the  said  William  Ronald^  in  a  compact  form,  and  so  as  to  suit 
the  remainder  of  the  said  Beaverdam  tract ; — ^tliat  there  is 
DO  error  in  so  much  of  the  said  decree  as  confirms  the  com- 
missioner's report,  and  that  the  residue  thereof  b  errone- 
ous." 

It  was  therefore  decreed,  that  so  much  of  the  sadd  decree 
as  is  mentioned  above  to  be  correct  be  affirmed  ;  that  the 
residue  thereof  be  reversed,  and  that  the  cause  be  remanded 
for  farther  proceedings. 


Friday,  March  Jctct  offainst  Taliafcrto*  Stuart*  &  Co. 

Talia/erroy  Stuarty  ist  Co,  brought  their  action  of  assumpsit 
jristrates^  or"  "P^*^  ^^  account  for  goods,  &c.  sold  and  delivered  to  Henry 

commiision-     Jeter,    At  the  trial  of  the  cause  on  the  plea  of  nonaasumfi' 

ers»  who  have 

taken  a  depo-  ^^i  ^^  plaintiffs  offered  to  read  the  depnosition  of  Huntfihrey 

whhm  *^^^'  Si^^h  "  taken  m  the  town  of  Lynchburg,  at  the  house  of 

hours  an)oint-  Seth  WardjOXi  the  9th  day  of  September,  1809,  between  the 

See/ open"  K  hours  of  sunrise  and  sunset  of  the  same  day ; — ^to  which  the 

again,   »t  the  defendant  objected,  and  for  the  grounde  of  hiM   objection, 

party,  who 

was  not  present  when  it  was  taken,  and  wishes  to  cross^xamine  the  witness. 

2.  If,  in  atrial  at  law,  a  tpeHal  objection  be  made  to  a  depodtion,  without  saving 
anything  of  want  of  notice  ;  ^utfrv,  whether  advantage  can  be  takert  in  the  appellate 
Court  of  the  circumstance  that  it  does  not  appear  from  the  record,  whether  notice  was 
proved  or  not  ? 

Cj*  See  ManhaU  vs.  Frisbie,  1  Jlfim/  247 ;  shewing  that  sundiy  circumstances  may 
be  presumed  in  &vour  of  reading  a  deposHioii.  For  the  rule  m  Chancery,  concerning 
objections  for  want  of  notice*  9t^lM,  &  ^.  p.  la.  nile  11 ;  and  JVkUt^f  Bxecuton  vs. 
Johuon,  Uc,  2  Mm/.  285. 
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pf9ued  to  the  Court  that)  on  the  9th  day  of  September)  1809,      MAmcH, 

1813 
be  was  at  Lynchburg  between  the  hours  of  twelve  and  two    .  , 

o'clock , and  informed  Rhoderick  TtUiaferro^  the  agient  and  part-        j^^^ 

ner  of  the  plaintiffs,  that  he  was  then  ready  to  attend  to  the  ^* 

TaKaferro, 
taking  the  deposition,  when  3fr.  ra/k/erro  informed  him  the  8tiiart»&Co. 

business  was  done.  The  defendant  then  claimed  the  right 
of  cross-examination  :  he  was  informed  he  might  do  as  he 
ple&sed  : — he  then  applied  to  the  magistrates,  who  had  taken 
and  closed  the  examination,  and  left  the  house  of  Seth  Wordy 
and  they  declined  to  open  it  again,  though,  at  that  time  it 
was  not  past  two  oVIock,  P.  M.  For  theut  reasons^  the  de- 
fendant urged  that  the  deposition  .^  ought  not  to  be  read  ;** 
but  the  Court  overruled  the  objection  ;  to  which  opinion  he 
excepted. 

A  general  verdict  was  found  for  the  plaintiffs,  and  judg- 
ment was  entered  accordingly  by  the  County  Court  ;  which 
judgment  being  affirmed  by  the  Superior  Court  of  law,  the 
defendant  obtained  a  writ  of  aufiersedcaa  from  this  Court. 

Callj  fi>r  the  appellant  made  two  pcnnts :  1.  That  notice  of 
the  time  and  place  of  taking  the  deposition,  not  afifiearmg  in 
the  recerdj  the  Judgment  was  erroneou8.(l)  (a)  2.  That  the     /  v  ^  „. 
nagistrates  ought  to  have  opened  the  deposition,  and  per-  vs    JUmry  U 
mitted  the  defendant  to  cross-examine  the  witness.  -^  WwA.T5. 

Whrt^  contra^  admitted  that  if  there  had  been  merely  a 
ienerai  objection  to  reading  the  deposition,  the  party  of- 
fering it  would  have  been  found  to  prove  it  regularly  taken 
in  all  respects  :»-but  where  a  9fiecial  objection  is  made,  it  is 
only  necessary  to  repel  that  objection.  In  ColUnt  vs.  Lowy^ 
Isf  Co.  the  objection  was  k  general  one*  Here  it  was  sfiecific^ 
and  nothing  is  said  about  want  of  notice. 

In  Rose  vs*  ^ing^  (in  which  case  the  objection  of  want  of 
notice  was  aaadetn  the  Cmrt  beUwy)  it  was  proper  to  regard 

(1)  Note.  The  Bill  of  Elceptions  in  this  case  did  not,  as  i;i  CoUm9 
vs.  JUmry  U  Co.  state  aU  the  evidence  in  the  caute.  Notice  might  there* 
tbre  have  been  proved  to  thejury>  thouglLnot  inserted  in  the  transcript 
of  die  record. 

vol.  rv.  L 
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Maros,      such  objection  in  thit  Cottrt.(l)    But,  where  no  such  objec- 
j^^iJ.   tion  has  been  made  before  the  appeal  taken}  it  would  be  un- 
Jeter        reasonable  to  receive  it  here  in  the  first  instance.    Such  a 
v^  practice  would  produce  surprise  and  injustice :  for  the  notice 

Stuart,  &  Co.  is  not  generally  copied  into  the  record.  Mr.  Call  might  as 
well  hold  us  to  prove,  in  this  Court,  that  the  witness  was  un- 
able to  attend  at  the  trial.(3) 

The  manner  of  taking  the  objection  to  the  deposition 
strongly  implies  that  the  defendant  had  notice.  I  hold  my* 
self  warranted  to  take  the  fact  for  granted.  Could  he  then 
insisti  after  the  magistrates  had  closed  the  deposition,  upon 
haying  a  re-examination  of  a  witness  ?  He  had  time  enough 
to  take  the  deposition  over  again,  and  neglected  to  do  so,  re- 
servbg  his  objection  to  the  moment  of  trial.  He  was  there- 
fore one  of  those  tleefiert  of  whom  the  law  takes  no  care  ; 
according  to  the  maxim,  ^  v^antibua^  et  non  dormientibu9^ 
leget  9ubserviung,** 

Callj  in  refily.  It  appears  from  the  record  of  CoUina  vs. 
Lowry^^  Co.  that  in  that  case  the  objection  was  a/iecial  :(3) 
Yet  this  Court  reversed  the  judgement,  because  proof  of  the 
notice  did  not  appear. 

Nothing  is  more  important  than  to  correct  the  loose  prac- 
tice which  prevails  in  the  taking  of  depositions.  The  de- 
fendant  in  thb  case  could  not  have  obtained  a  commission. 
The  witness  was  not  one  in  Ait  fiiveur.  He  could  not  have 
made  affidavit  that  his  testimony  was  material. 

Wirt.    The  defendant  might  have  made  a  motion  to  the 

(1)  See  WhUt?9  Execta^n  vs.  JohnBon  and  oihert,  3  Munf,  385,  pL  3. 

(2)  Note.  The  deposition  in  this  case  appeared  (though  not  reg^ularly) 
to  have  been  taken  de  bene  e$$e.  Upon  an  affidavit  that  the  witness  was 
tnatrrial,  and  mighty  through  iiidipositioii»  be  prevented  from  ^♦♦^"ding 
in  person  :  but  whether  he  was  able  to  attend  at  the  trial  did  not  i^. 
pear. 

(3)  Kote.  The  case  of  CoOinM  vs.  Lawry,  £/  Co.  is  correctly  report- 
ed in  2  f^atk.,  conformably  wkh  the  recoid.  Hr.  CaU  therelbce  »p« 
pcarstobei 
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Court  to  set  aside  the  return  ;  whereupon  ther  would  have      Marcs, 

1813. 
granted  a  new  commission.    The  plaintifir  was  not  to  blame,    i^y-^i 

He  ought  no^  to  lose   the  benefit  of  his  deposition  by  the       j^ter 
refusal  of  the  magistrates.  TaUaf 

Stuart,  &  Co, 
CalL    Mr.  Wirt  has  surrendered  the  argument,  bj  ad- 
mitting that  the  Court  would  have  set  aside  the  returA  on  the 
ground  that  the  magistrates  had  done  wrong.    If  so,  this 
Court  ought  now  to  reverse  the  judgment. 

Wednesday y  December  U/,  181 3,  the  president  pronounced 
the  Coon's  opinion,  that  the  judgment  of  the  County  Court 
was  erroneous  in  this,  that  the  deposition  of  Humfihrey  Stu- 
art was  allowed  to  go  in  evidence  to  the  jury,  when  the  de- 
fendant)  now  plaintiff,  who  attended  at  Lynchburg  the  day  the 
same  was  taken,  was  not  allowed  to  cross-examine  the  said 
witness. 

Both  judgments  reversed,  and  the  cause  remanded  to  the     . 
said  Superior  Court  o(  Law,  and  from  thence  to  the  County 
Court  for  a  new  trial  to  be  had  therein,  on  which  trial  the 
deposition  aforesaid  |s  not  to  be  read  in  evidence  to  the  jury. 


Hipkiiis  againet  Bernard^  Executor  of  Hipkins^   '^""^na'^l^t 

AND  and  13tH^  IS\2. 

Bernard  againet  Hipkins  and  others.  i.  An  exccu- 

tor  may  be  ml- 
lowed  a  com^ 
These  two  causes  were  heard  together  in  this  court,  as  mission  for 

well  as  in  the  court  below.  lather  ddjisi 

•  payable  to  hia 

testator,  into  mortgages,  -(without  any  actual  receipt  of  the  money,)  and  delivering 
tadtk  mortgages  to  the  legatees.  OCT*  See  the  case  of  iRpkm$  v.  Bernard^  executor  of 
Bpkmf,  and  etl^en,  %H^  M,  2I9  which  in  this  respect,  is  over  ruled  by  this  case. 

3.  An  executor  is  entitled  to  a  commisnon  upon  sales  of  crops  ma<le  by  him  upon 
the  lands  of  his  testator;  the  proceeds  thereof  being  Uwiully  received  and  account* 
ed  for  by  him ;— «nd  also  upon  money  ftmnd  in  the  house,  and  disbursed  by  him  for 
the  use  of  the  ftmily,  or  invested  in  bank  stocl(. 

3.  Under  circumstances,  an  executor  may  be  allowed  expenses  of  administration, 
j^ndudinff  clerk  hire«  rent  of  a  counting-rooi|[^  and  postages,)  m  (u^iitimi  to  bis  CQm« 
ainion  cifive  per  cent. 
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JiMVAkt,  EUziibeth  H^kms,  widow  of  John  Blftkin^  detUMtij  Sled 

4^^^^.    hep  bill  in  the  Superior  Court  of  Chancery,  lor  th6  Rich* 

H    uns      «nond  District,  in  May  1805,  against  the  executor  and  tw* 

^*  legatees,  of  one  of  whom  the  executor  was  euardiaiif  de* 

Bernard}  &c.  .- 

roanding  her  distributive  share  of  the  personal  estate,  and 

dower  in  the  lands  and  slaves  of  the  testator,  who  died  in 
March*  1 804.  Havhig  renounced  all  benefit  from  the  wilt) 
she  considered  herself  entitled  to  one^third  of  the  lands  and 
slaves,  and  one  half  oi  the  personal  estate  $  the  ^testator  bar*^ 
(a)  See  Rev.  ing  no  child  living  at  the  time  of  his  death,  (a)  but  grand 
^^^^  164^^  children  only.  The  defendants,  by  their  joint  and  several 
92.  sect.  26,  answer,  insisted  that  her  share  of  the  personal  estate  wa» 
one-thirdy  and  no  more.  The  chancellor  pronounced  an  in- 
terlocutoi^  decree  according  to  the  prayer  of  the  bill ;  and 
that  decree  was  affirmed  by  the  court  of  appaals  In  May 
1806;— which  being  certified  to  the  Court  of  Chancery,  it 
it  was  ordered,  in  September  following,  that  an  account  ^ 
the  defendant  William  Bemard^a  administration  of  the  goods, 
chattels,  and  credits  of  his  testator  John  Bifikins  be  takan 
and  reported  by  a  commissioner :  but  this  order  was  not  to 
suspend  the  effect  of  the  decretal  order  formerly  made  for 
the  assignment  and  allotment  to  the  plaintiff  of  her  dower 
and  distributive  share,  as  aforesaid. 

The  commissioners  appointed  to  carry  that  decretal  order 
into  effect  made  a  report,  October  I5th  1806,  stating  that 
William  Bernard  the  executor  was  willing  that  an  allotment 
of  the  widow's  dower  in  the  landa^  (1.)  slaves,  stocks,  furni- 
ture and  plantation  utensils,  should  take  place,  but  would 
not  consent  that  any  allotment  of  the  debta  should  be  lAade 
until  his  administration  account  should  be  settled ;  because 
(as  he  alleged)  the  widow  hat],  from  time  to  time,  drawn 
large  sums  of  money,  as  well  as  other  supplies,  from  bun : 
he  was  willing,  however,  to  assign  to  her  a  sum  in  mort- 
gages not  exceeding  8000/. ;  ^stponing  the  allotment  of  tho 
balance  (should  there  be  any)  until  the  settlement  of  his 
administration  account  :-*the  commissioners,  therefore,  con- 

(1)  Note.  The  executor  held  the  landa  as  guardian  of  his  son  Ja^ 
M,  Bernard;  the  other  legatee  being  entitled  to  k pecuniary  legacy  onljr. 
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■idmiiiff  tli«mselveft  aot  authoristd  to  execut*  the  order' in     Jj^xvamt, 

1813 

/mr€j  tuboikted  the  matter  to  the  court :  but  do  fiuther  or-   ,  , 

der  appears  to  hmre  been  made,  or  moved  for,  in  relation  to.     Hlbkins 
tlw  aUounottt)  until  lAer  the  account  was  taken*  ▼• 

lo  Majr  1807,  the  commisaiooer,  to  whom  the  examina-  ^^'^^'^  ^* 
tkn  of  jthe  administcation  account  was  referred,  reported 
that  ffiiUim  Brmord  the  defendant  had  kept  the  account 
oC  his  execntcurthip  in  a  book   whichf  by  consent  of  both  t 

parties,  was  made  a  part  of  this  report  ;--ihat,  upon  a  care* 
ful  cxamioation  of  the  said  account,  the  commissioner  had 
fbuod  all  the  charges  therein  supported  by  satbfactory 
vouchors  and  testimony ;  but  a  number  of  the  charges,  such 
as  txmTelling  expenses,  fcc.  were  objected  to  by  the  plain- 
tiffs—that, at  the  time  of  the  death  of  John  BiftkinMy  all  the 
dehts  due  lo  his  estate,  and  all  ot^  goods  and  chattels 
where<rf  he  died  possessed,  were  regularly  inventoried  ;-^ 
that  the  debts  so  due  were  classed  under  two  heads,  to  wit, 
debts  sperate  and  desperate ;— those  of  the  former  class, 
(including  cash  on  hand  and  three  bills  of  exchange,)  amount- 
ed to  38009/.  13«.  0|tf.  aU  which,  except  34/.  8«.  Bid. 
had  been  received  by  the  executor  and  duly  accounted  for ; 
those  of  the  second  class  were  passed  to  the  credit  of  the 
estate  as  received  s— that,  in  the  month  of  March  1804,  sun* 
diy  debts  due  to  WUiiam  Bernard  ^  Co.  were  transferred 
from  their  books  to  those  of  the  testator,  amounting  to  the 
fum  of  2330/.  7«.  Sid.  which  were  also  received  and  ac- 
counted for  by  the  executor ;  making  the  sum  of  30,330/. 
Of.  4d.  due  to  the  estate  of  John  H^km9  at  the  time  of  his 
death,  exclusive  of  sundry  desperate  debts  before  named : — 
that  since  the  testator's  d^th,  the  interest,  on  the  before 
aentioDed  debts,  uutil  the  period  when  they  were  received 
or  changed  into  mortgages,  amounted  to  3944/.  8«.  \i4-\ 
diat  the  interest,  re^ceived  by  the  executor  for  loans  made 
by  him  on  mortgages,  ank>unted  to  3047/.  l6«.  9^.,  and  the 
interest  on  other  sums  to  364/.  18«.  Ocf.,  making  an  aggre- 
gate of  5357/.  3«.  Wd.i — that  the  executor  had  received 
and  accounted  for  the  proceeds  of  the  ferms,  the  rents  of 
houses  and  lots,  desperate  debts,  debts  originally  due  to 
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JiKuiKTy     Id/ikina  l^  Reynolds^  and  various  other  sumSf  amounting  to 

i^^^^^t    6575/.  16*.  9d. : — makings  in  ally  the  sum  of  43/)63/.,  which 

Hipkins      ^^^  come  to  his  hands,  and  on  which,  in  the-  commissioner's 

^-  opinion,  he  was  entitled  to  a  commission  of  S  per  cent,  ex- 

BeriMUxL  &c.  -        ,  . 

cept  on  3000/.  part  thereof,  being  the  amount  m  currencf 

of  three  sterling  bills  of  ExchangCi  on  London,  which  the 
testator  in  his  life  time  had  purchased  and  remitted  to  John 
Reynold$  lif  Co.  of  that  place,  and  died  before  advice  of  pay-? 
nient,  or  any  account  shewing  that  credit  had  been  receiv- 
ed from  them ;  on  which  sum  of  2000/.  the  commissioner 
was  of  opinion  that  no  commission  ought  to  be  allowed  the 
executor ;  observing,  however,  that  the  trouble  of  settling 
the  testator's  accounts  with  John  Reynoldt  ist  Co.  (which 
embraced  the  credits  of  these  bills,  and  were  lengthy,  and  -^ 
of  considerable  amounj,)  devolved  on  the  executmr,  who 
had  settled  the  same,  and  produced  satisfactory  vouchers, 
and  a  fair  statement  of  his  actings  thereupon.  The  coia* 
missioner  remarked  that,  ^from  an  investigation  of  the 
books  of  accounts  it  did  not  appear  that  the  debts  standings 
on  the  books  of  the  testator  were,  at  the  time  of  his  death, 
in  so  unsettled  or  perplexed  a  state,  as  to  require  so  mudi 
trouble  and  attention  as  estates  of  the  same  magnitude  ge<> 
nerally  do; — yet  it  was  evident,  that  a  considerable  share  of 
time  and  trouble  had  been  bestowed,  and  that  with  great 
care  and  attention ;  and,  so  &r  as  the  commissioner  could 
perceive,  the  executor  had  not  lost  one  single  debt  through 
neglect  or  want  of  attention.  These  and  other  considera- 
tions induced  him  to  fix  the  commission  at  5  per  cent,  sub- 
ject to  the  determination  of  the  court;"  to  which  the  ques- 
tion was  also  submitted,  whether  the  expenses  of  the  exe* 
cutor  and  his  assbtants,  yfixh  the  salary  which  he  agreed 
to  give  a  clerk,  the  rent  of  a  counting  room,  and  postages^^ 
amounting  to  112/.  10«.  l}<f.^— ought  to  be  allowed  or  not. 
The  commissioner  £eirther  remarked,  <<  it  is  customary  for 
persons  employed  in  the  management  of  estates  of  this  kind 
to  charge  5  per  cent  and  all  expenses  attending  Uie  collec- 
tions, or  10  per  cent  and  no  charges  for  collection.  It  apr 
pears  to  your  commissioner  that  an  estate  of  this  nv^giuii^de 
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coold  Dot  have  been  brought  so  nearly  to  a  closei  in  so  short 
a  time,  without  the  assistance  of  some  person  of  con^dera- 
blc  experience/'  The  executor  had  made  payments  as 
follows : 


B7 


Amount  of  debts  due  by  the  testator 

Do.  paid  through  the  hands  of  John  Rey* 
nolds  of  London,  including  the  three 
sterling  bills 

Disbursements,  including  all  expenses  of 
the  forms,  repairs  done,  houses,  lots, 
mUl,  expenses  attending  collection, 
tec.  &c. 

F<nr  building  a  house  at  Rose  Hill,  agree- 
ably to  a  contract  made  by  the  testa- 
tor* 

Pidd  Philip  Lightfoot  amount  of  his  wife's 
Legacy^  with  interest  until  paid 

Paid  Elizabeth  Hipkins  widow  of  the  tes- 
tator 3034/.  \6e.  1  i^.— -interest  there- 
on to  the  30th  April  1807—252/.  0*. 
3d. 

Paid  for  the  support  and  tuition  of  John 
H.  Bernard  214/.  5«.  9  }d— interest 
12/.  ir#.  9d. 


He  had  on  hand  mortgages,  which  he  ex- 
hibited to  the  commissioner,  amount- 
ing to  the  sum  of    L.  24,951   10     2 

Bonds   taken  for  the  * 

sales  of  crops,  fcc.  267  13    0 

Sperate  debts  renuun- 

ing  unsettled  24    a    Si 

His  commissions  on 

4X>fi63l.  would  be  i2003     3     0 


jAVUAVTf 

1813. 
Hipjdng 

V. 

Bernard,  &e. 


L.  1409   15     U 


4634   12     9 


2430   16     5 


982     8   11} 


2194     0     0 


3286  16     Ai 


227     3     6i 


Total       X.  15,165  13     1} 


Making.in  all 


>X.  27,246  14  lOi 
Z.  42,412    7  11} 
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^^1^^*     So  that,  according  to  this  atatemetit,  a  balance  of  349/.  7«« 
v^^y0^j    *  1|€?.,  would  be  due  to  the  executor ,  upon  hb  deliTering  up 
Hipkins      the  mortgages,  bonds,  and  sperate  debts  before  mentioned, 
naik  &c      ^^^  commissioner  also  reported,  that,  upon  an  accurate 
estimate  made  for  that  purpose,  he  found  that  Elizabeth 
Bl/ikin8j  widow  of  the  testator,  is  entitled  to  the  sum  of 
14955/.  19«.  Sd.  as  her  proportion  of  the  estate;  that  is,  one 
equal  third  part  of  the  proceeds  of  the  lands  and  slaves,  and 
one  half  of  the  goods,  chattels,  and  credits,  after  the  pay- 
ment of  all  just  debts  due  by  the  testator ;— 4ncluding  her 
firoflortion  of  interest  and  ail  other  firqfit9  qf  the  eetates^^An 
part  of  which  sum,  she  had  been  paid,  as  aforesaid,  the  sum 
of  3286/.  16«.  4}^. 

WilHam  Bemardy  the  executor,  claimed  before  the  com* 
missioner,  and  also  filed  a  cross  bill  against  the  widow  and 
legatees  to  recover,  the  sum  of  1359/.  9^.  Zd.  which  he  al- 
leged to  be  due  to  him  from  the  testator's  estate,  for  hb 
half  of  profits  arising  in  trade  under  the  firm  of  Hifikin*  l^ 
Bemardy  with  interest  thereon,  from  the  2 1st  day  of  Janua- 
ry 1795,  to  the  30th  day  of  April  1807,  the  day  to  which  in- 
terest was  calculated  in  the  settlement  of  the  administra- 
tion account,  amounting  in  all,  to  2193/.  19«.  Zd.\  one  half 
of  which  claim,  if  allowed,  would  be  deducted  from  Mrs. 
IIifikiM*9  proportion  of  the  estate.  To  this  claim  she  whol- 
ly excepted.  In  the  suit  on  the  cross-bill,  an  account  of  the 
copartnery  of  HifikiM  ^  Bernard  was  ordered  to  be  taken ; 
and  a  report  was  made,  stating  that  John  HlfikinM  and  WU- 
liam  Bernard  composed  that  firm,  but  whether  WaUam  Ber^ 
nard  was  to  share  in  the  profits,  or  not,  the  commissioner 
could  not  say. 

The  plaintiff  H^khu  filed  roluminous  exceptions  to  both 
reports ;  and  both  causes  being  heard  together  on  the  1 5th 
of  June  1808,  Chancellor  Tatlor  was  of  opinion,  ^^that  the 
plaintiff  in  the  second  suit  was  not  entitled  to  any  of  tite  pro- 
fits of  the  mercantile  concern  of  Htfikhu  8c  Bernard;  that, 
as  executor,  he  should  not  be  aUo^ed  more  than  a  commis- 
sion of  five  per  cent  upon  actual  creditM^  for  risk,  trouble,  and 
reasonatde  eiqpenses ;  and  that  he  was  properly  credited  for 
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clerk's  hire,  house-rent,  postage  of  letters^  and  expenses  in     Jikttaut, 
idjustbg  the  afiuirs  of  William  Bernard  ^  Co,  in  his  admi-    i^.y-^i 
nistration  account  of  the  goods,  chattels  and  credits  of  John      H^piuns 
Bi/ikinej  deceased  5  i|ince  the  parties  did  not  require,  as  they  ^ 

do  not  now  require) a  separate  account  pf  that  concern."  So 
much  of  the  reports,  as  conflicted  with.  thi§  opinion,  was 
therefore  re-committed,  to  be  reformed  accordingly  ;  and  it 
was  decreed  and  ordered,  '^  that  the  residue  of  the  same  re- 
ports be  confirmed ;  that  the  defendant  in  the  first  suit  assign 
and  transfer,  to  the  plaintiff  in  that  suit,  as  many  of  tht  mort- 
gages, in  the  report  in  the  first  suit  mentioned,  as  shall 
I  amount  to  the  sum  of  11,494/.  14^.  Id,  principal  (which  ap- 
I  pears  td  be  her  proportion  according  to  the  said  report,) 
upon  her  executing  to  him  bond  and  security  in  the  penalty 
of  twenty  thousand  dollars,  conditioned  to  refund  in  case  of 
debts  hereafter  coming  against  his  testator ;  that  the  said 
fVUUam  Bernard  retain  a  like  sum  for  the  use  of  his  ward ; 
and  that  if  the  said  phdntifT  and  defendant  should  disagree  in 
the  distribution  of  the  mortgages  aforesaid,  certain  personsi 
I  appointed  commissioners  for  that  purpose,  should  mjJce  di« 
vision  of  the  same,  and  report  the  said  division  to  tlie  court." 
In  obedience  to  this  decree,  a  reformed  report  was  made 
by  the  commissioner,  allowing  the  executor  commissions 
only  on  18,140/.  Oa.  2d,  the  sum  actually  received  by  him  in 
cfl«k;  including  2630/.  6«.  Od,  the  money  found  in  the  house 
It  the  time  of  the  testator's  death  ;  *which  alteration  being 
pade  in  the  account,  it  was  so  stated  as  to  shew,  a  balance  of 
753/.  U«  Oid,  due  from  the  executor  to  the  estate.   > 

To  the  amended  report,  William  Bernard  filed  exceptions ; 
Ist  Because  a  commission  had  not  been  allowed  him  on 
S937/.  12«.  Hd*i  ^  being  the  amount  of  sundry  sums  settled 
by  him  by  transferring  the  respective  sums  to  his  own  debit, 
aadall  of  which  he  accounted  for,  in  the  original  report,  .to 
theestate  of  his  testator;  and  whether  he  paid  the  same,  or 
received  the  money  from  the  debtors,  could  make  no  differ- 
CDc^  with  the  estate ;"  2.  Because  the  commissioner  had  re-  •  ^ 

fitted  to  allow  him  a  commission  on  47 12/.  69.  Sjd,  <<  not  in- 
cluded in  the  mortgages,  or  received  in  cash,  or  placed  to 
vot.  IV.  M 
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jAWAtiT,  his  debit  in  the  said  original  report)  but  accounted  for  in  the 
y^^,^_.  said  report  under  account  of  dUburaementt^  being  paid  in 
Hipkins  satisfaction  of  claims  against  the  estate ;  and  as  it  would 
^',  .  make  no  difference  to  the  estate  whether  the  amount  was 
first  received  in  cash  by  the  executor,  and  afterwards  paid 
away,  or  the  cr^editor  received  a  debt  in  discharge  of  his  de- 
mand, the  commission  ought  to  have  been  allowed :"  3.  Be-* 
cause  the  commissioner  had  not  allowed  him  a  commission 
on  1023i.  \9s.  Wid,;  <<  being  the  amount  of  sales  of  cropy 
made  by  him  after  the  death  of  the  testator,  which  were  in- 
cluded in  mortgages  which  had  been  divided  between  the  re- 
presentatives of  the  testator ;  a  compensation  for  this  being 
certainly  just ;  and,  as  he  made  the  sales,  and  lodned  the 
bondsy  no  injury  could  result  to  the  estate ;  for,  if  the  bonds 
had  been  divided  under  the  laws^  the  defendant  believed  a 
commission  ^ould  have  been  allowed  t**  4.  Because  no  com- 
pensation was  allowed  him  by  the  said  report  for  settling  and 
paying  over  the  amount  due  the  estate  from  Wm.  Bernard  & 
Co.  appearing  to  be  4980/«  1 59,  lOid.  which  sum  was  in- 
cluded in  the  mortgages  aforesaid  :  and  5.  Because  the  com- 
missioner had  allowed  him  no  compensation  for  settling  the 
business  of  Hifikma  Sc  Reynolds, 

Many  depositions  were  taken 'on  both  sidei^ ;  from  which, 
taken  together,  it  appeared  that  the  suit  in  behalf  of  Mrs. 
Hzfikina  was  origmally  a  friendly  one,  instituted  for  the  pur- 
pose of  settling  the  question,  whether  she  had  a  right  to  one 
half,  or  to  one  third  of  the  personal  estate  of  the  testator ;  that 
the  utmost  harmony  existed  between  her  and  William  Ber* 
nardy  until  he  married  a  Miss  Fauntelroyy  his  second  wife  ; 
that  he  furnished  Mrs.  Hifikina  with  money,  as  she  wanted 
it,  for  her  private  use,  before  the  suit  was  commenced,  and 
afterwards ;  that  the  first  investments  of  thq  cash,  bonds,  &c« 
in  mortgages,  were  made  by  him  without  consulting  heri 
and  the  last  in  opposition  to  her  Express  disapprobation  ; 
that  she  afterwards  consented  to  ratify  what  had  been  done^ 
and  to  take  her  share  of  the  mortgages^  but  always  fiosUiroely 
objected  to  allowing  him  commissions  ;  that  an  estate  called 
the  Port  Conway  estate,  wortji  about  5000/.  was  given  by  the 
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testator  in  his  lifetime,  to  William  Bernard^  and  probably  In*     Jakuabt, 

tended  as  full  satis&ctionibr  his  share  of  the  profits  of  the    i  ^^v-^j 

mercantile  concern  of  ffifikifut  Sc  Bernard  i  no  claim  for      Hipking 

which  appears  to  have  been  set  up  by  the  said  Bernard^  until  ^• 

i.        ....         o  . .        .  Bemwti,  &e. 

after  the  mstitution  of  this  suit. 

On  the  £nal  hearing  of  the  cause^  Chancellor  Taylor, 
'^  being  atill  of  opinion  that  a  commbsion  of  five  per  cent,  upon 
actual  receipts,  is  a  sufficient  compensation  to  an  executor  or 
an  administrator,  for  trouble,  risk,  and  reasonable  expenses, 
although  the  latter,  under  some  peculiar  circumstances, 
should  be  allowed  independent  of  such  commission ;  and  that 
in  no  case  s{iould  an  executor  or  an  administrator  be  allowed 
to  bring  any  thing  into  their  accounts,  not  properly  a  part 
thereof,  for  the  purpose  only  of  charging  a  commission,  and 
over-ruling  the  exceptions,  and  confirming  the  said  report  ;*' 
decreed,  that  the  defendant  William  Bernard^  in  the  first 
suit,  pay  to  the  plaintiff  in  that  suit,  the  sum  of  376/.  10«.  6d. 
being  one  moiety  of  the  balance  stated  against  him  in  the 
amended  report,  .with  interest  on  the  same,  from  the  3 1st  day 
of  May,  1807,  until  paid,  upon  condition  that  the  plaintiff  en- 
ter  into  bond,  with  approved  security,  in  a  penalty  equal  to 
doable  the  amount  thereof,  coadttioned  to  refund  in  case  of 
debts  hereafter  coming  against  the  estate  of  the  said  testa- 
tor; and  that  the  said  William  Bernard  retain  the  other 
mpiety  of  the  said  sum  for  the  use  of  his  ward,  between 
whom  and  the  plaintiff  the  costs  of  the  first  suit  were  to  be 
equally  borne  ;  and  that  the  bill  of  the  plaintiff  in  the  secon4 
rait  be  dismissed  at  his  costs. 

From  this  decree  both  parties  appealed, 

WedneuUiyy  December  1st,  1813,  Judge  Roanb  pronounced 
the  following  opinion  of  the  Court : 

^  The  Court,  in  considering  the  decide  as  to  the  first  of 
these  causes,  is  of  opinion  that,  although  there  may  not  have 
been  any  previous  request  to  the  appellee  WUHam  Bernard^ 
to  invest  her  share  of  the  personal  estate  of  John  Nifikins^ 
deceased,  in  mortgages  or  real  securities,  and  although  that 
ooorse,  by  postponing  the  day  of  payn^ent  to.  a  distant  time* 
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jAxuijaT,  might,  in  that  view,  have  been  inconvenient,  if  not  prejudi- 
i^^^^^m^j  cial  to  her,  yet  that  day  having  noii|^  past,  and  she  having  as- 
Hipkins  sented  to,  if  not  ratified,  the  course  thus  adopted  by  the  said 
^  appellee  in  this  particular,  except  as  to  the  allowance  of 
commissions  ;  and  this  course  having  been  very  beneficial  to 
the  estate,  not  only  by  making  the  payment  of  the  principal 
money  more  secure,  but  also  by  causing  the  interest^  due 
upon  the  bonds  and  other  securities  at  the  time  of  such  in- 
vestment, also  to  bear  interest ;  and  this  operation,  of  which 
the  appellant  will  receive  the  full  benefit,  being  more  favour* 
able  to  her  than  decreeing  her  her  quota  of  the  estate  with 
interest  in  the  usual  manner  ;  the  Court  is  of  opinion  that  t 
moiety  of  the  mortgages,  or  other  securities,  thus  taken  by 
the  said  appellee,  should  be  assigned  to  .the  said  appellant 
on  account  of  her  quota  of  the  estate  of  her  deceased  hus- 
band, after  deducting  the  advances  already  actually  made  to 
her  ;  and  that  the  said  appellee  should  be  allowed  the  usual 
commission  of  five  per  centum  upon  the  mortgages,  or  other 
securities,  taken  by  l)im  as  aforesaid  ;  (thoiie  hereby  decreed 
to  the  appellant  also  included ;)  and  that  this  allowance  shall 
equally  apply  to  money  received  by  him,  and  invested  ia 
mortgages,  as  to  bonds  whiqh  were  so  invested  without  an 
actual  previous  receipt  of  the  money  due  thereon.** 

"  The  Court  is  also  of  opinion,  that  a  like  commission 
should  be  allowed  the  said  appellee  upon  the  sales  of  ^e 
crops  of  the  estate  of  John  Hifikina^  deceased,  made  by  him, 
and  the  proceeds  whereof  were  received  and  accounted  for 
by  him,  or  invested  in  mortgages  or  other  securities  as 
aforesaid." 

"  The  Court  is  also  of  opinion,  that  a  like  commission 
should  be  allowed  the  said  appellee  upon  the  money  founti 
in  the  house  at  the  death  of  John  HifikinBy  the  testator,  ^nd 
which  is  proved  to  have  been  disbursed  by  him  for  the  use 
of  the  family,  or  invested  in  bank  stock.  As  to  the  part 
thereof  said  to  have  been  appropriated  by  the  said  appellee 
to  his  own  use,  it  is  neither  shewn  to  have  been  so  appro* 
priated,  nor  could  money,  undett^uch  circumstances,  be  so 
appropriated  by  an  Executor,  oatil  the  state  of  the  assets 
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was  fuUf  ascertained)  so  as  to  justify  such  appropriation  ;    Janua.&t, 

and,  in  .the  mean  time,  the  money  remains  at  bis  risque."         .  ^^s/^  j 

"  With  respect  to  the  claim  for  the  rent  of  a  counting-       Hipkins 

room,  expenses  and  postages,  as  also  for  the  sum  allowed  ^• 

BernMxL  &c. 
bj  the  Court  of  Chancery,  in  part  of  the  salary  agreed  to  be 

given  to  the  clerk,  Benjamin  W.  Coleman^  the  Court  is  of 
opiuioD  that,  while  the  commission  of  five  per  centum  is,  in 
general,  to  be  in  full  for  all  charges  of  this  character,  yet 
the  said  appellee,  William  Bemardj  in  this  case,  having  also 
attended  to  the  management  of  the  plantations  of  John  Hip-  ^ 

Idns  the  testator,  which  was  probably  attended  with  consider- 
able trouble  to  him,  and  the  charges  in  question  being  incon- 
siderable .when  compared  with  the  magnitude  of  the  estate 
to  which  they  related,  the  Court  is  of  opinion,  that  under 
these  circumstances,  the  said  charges  ought  to  be  allowed 
the  said  appellee,  in  addition  to^the  commission  hereby  also 
allowed  and  provided  for.*' 

^  As  to  the  bills  transmitted  to  John  Reynoldsy  in  London, 
by  John  IBfikin^  in  his  lifetime,  the  Court  is  of  opinion,  that 
BO  commission  is  due  the  said  appellee  thereupon ;— but  that, 
as  to  any  further  or  ulterior  sum,  which  may  have  been  paid 
and  remitted  to  the  said  ReynoltUj  by  the  said  appellee,  he 
is  entitled  to,  and  should  be  allowed  the  like  commission  of 
five  per  centum  thereupon." 

<^  With  respect  to  the  decree  as  to  the  seoond  of  these 
causes,  in  which  the  appellant  William  Bernard  asserts  a 
claim  under  the  co-partnership  of  1789,  the*  Court  is  of  opi- 
nion that,  under  the  testimony  in  this  cause,  tending  to  shew, 
that  the  Port-Coni^ay  estate  was  given  to  him  in  lieu  of  his 
interest  therein,  corroborated  by  the  seeming  dereliction  of 
diis  claim  by  the  appellant,  until  after  the  death  of  John  Hifi^ 
kina  and  his  clerks,  and  until,  also!  the  appellant  was  exaspe- 
rated, and  probably  excited  to  set  it  up,  by  the  course  adopt- 
ed and  pursued  against  him  by  the  appellee,  Mrs.  Hifikina ;— - 
^t  daim,  under  these  circumstances  ought  not  now  to  be 
set  up  or  sanctioned/' 

^  On  these  grounds,  the  Court  is  of  opinion  that  the  said 
decree^  so  fiir  as  it  conflicts  i»ith  the  principles  and  pronsions 
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Javttabt,      now  declared)  is  erroneous  ;  and  that  there  is  no  error  in  the 

1813 
i^^^^0,^j    residue  thereof.    Therefore,  it  is  decreed  and  ordered,  that 

Hipkins       ^^  much  of  the  said  decree,  as  is  before  mentioned  to  be 

^      ^\'         erroneous,  be  reversed  and  annulled  ;  that  the  residue  there- 
Bernard,  &e. 

of  be  affirmed  ;  that  the  appellant  in  the  first  suit,  pay  to  the 

appellees  in  that  suit,  being  th^  parties  substantially  prevail- 
ing, their  costs  by  them  about  their  defence  in  this  behalf  ex- 
pended :  and  that  the  appellant  in  the  second  suit  pay  to  the 
appellees  in  that  suit,  their  costs  by  them  about  their  defence 
in  this  behalf  expended.  And  it  is  ordered  that  the  first 
cause  be  remanded  to  the  said  Court  of  Chancery  to  be  ^-. 
nally  proceeded  in  pursuant  to  this  decree. 


WatsoD's  Executor  against  Lynch's  Heira. 

Argned  Feb. 

IN  an  action  of  dfsl^t  pn  a  bond  with  collateral  conditioHi 

1.  In  debt  on  the  writ,  (which,  by  the  defendants'  praying  OytrjWas  spread 

the*  hel^"of  ^^  ^^^  rppord,)  ifKas  against  Charles  Lynchj  Anatlm  Lynch^ 

the  obligor;  iS  Jq^u  Lynchj  jun.  Charlea.  L.  TerraUy  and  Sarah  his  wife, 
the  -wrU  (being  y       ^  j  j  » 

made  part  of  formerly  Sarah  Lynchy  heira  and  representatives  of  Charley 

l^y^aeainit  ^V^^^^  *^*  deceased.    The  declaration  complained  of  Anselm 

/w  persons  as  Lynchj  John  Lynchy  jun,  and  Charles  Lt  Terrally  and  Sarah 

obligor ;    but,  M^  wifcj  f^eivs  qt  law  of  Charles  Lynchy  sen,  deceased  ;  charg- 

t^rthedfctoj-o-jj^gth^  bond  to  have  been  executed  by  the  said    ChaHes 

turn,  three  only  ^  °  i 

be  chained  as  Lynchj  sen,  who,4n  his  life-time,  was  co-obligor  with  Charles. 

cTarationis  too  -^J/'»^^»  jwn. ;  that  the  said  Charles  Lynchj  jun,  had,  long  pre- 

defective  for  a  yious  to  the  institution  of  this  suit,  removed  himself  out  of 
judgmenttobe  ,...,..;..  .         ^       . 

entered  there- this  State,  and  the  jurisdiction  of  the  court;  (hat   Charles 

pEintiffT  ^d  ^y"^^  ^*^^  ^^^®^'  ^^^  ^^^'^^  ^^  comply  with  the  obligation 
such  defect  is  and  condition  of  the  said  bond,  and  had  died,  leaving  the 
verdict.  ^*^^  Anselm  Lynchy  John  Lynchy  jun,  Charles  Z..  Terrall  an4 

Sarah  his  wife,  his  legal  heirs  apd  representatives,  kc. 

The  writ  was  returned,  « executed  op  all  but  Charter 
Lynchy  who  is  no  inhabitant  of  my  bailiwick.'' 

The  defendants  pleaded  that  Charles  Lynch  the  younger, 
and  Charles  Lynch  the  elder,  had  npt  brokeQ>  but  performed 
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the  conditions  of  the  said  writing  obligatoiy,  &c.  They 
farther  pleaded,  that,  at  the  time  of  suing  out  the  original 
capias  in  this  cause,  no  lands,  tenements  or  hereditaments 
had  descended  to  them,  from  the  aforesaid  Charles  Lynch 
the  elder  J  their  ancestor.  Issue  was  joined ;  whereupon  a 
verdict  was  found  for  the  piaintifT,  for  the  debt  in  the  decla- 
ration mentioned,  to  be  discharged  by  the  payment  of  831i. 
damages,  with  legal  interest  thereon,  from  the  3d  day  of 
April  ^795,  till  paid ;  and  thtit  no  assets  had  descended  to  the 
defendants  out  of  which  the  debt  could  be  paid. 

Judgment  was  entered,  fiayable  when  aaaeta  should  come  to 
the  hands  of  the  dtfendants  i  from  which  the  plaintiff  ap- 
pealed. 

Friday^  December  3(/,  1813.  Judge  Roane  pronounced  the 
following  opinion  of  the  court. 

It  appearing  by  the  writ  in  this  case,  (which,  by  oyer^  is 
made  a  part  of  the  declaration,)  that  this  action  was  brought 
against /our  persons  as  heirs  of  Charles  Lynch^  the  elder,  the 
obligor  in  the  bond  mentioned  in  the  declaration ;  and  that 
declaration,  and  the  judgment  founded  thereon,  having  only 
charged  three  of  those  persons  as  such  heirs ;  the  court  is  of 
opinion,  that  the  said  declaration  is  defective,  and  that  the 
said  judgment  is  erroneous. 

Judgment  reversed,  at  the  costs  of  the  apfieUant ;  (the  ajii- 
pellees  being  the  party  substantially  prevailmg  ;)  and  judg;- 
ment  entered  that  the  appellant  take  nothing.  Sec. 


December, 

1813. 

Beverieys 

V. 

Holmes. 


Beverleys  against  Holmes. 


Jirgued  Mim- 
day,  December 
6ih  1813. 

This  was  an  action  oiassumfimty  upon  a  writing  not  under     1.  The  plain- 

seal,  in  the  following  words  :  " Two  months  after  date,  we  sit  cannot  re- 
cover without 
setting  forth,  in  his  declaration,  a  cmrideration  to  support  the  promise. 

%,  k  written  agreement,  not  under  seal,  to  deliver  bonds  to  a  certiin  amount,  must 
be  considered  nudum  pactum,  if  no  connderation  for  the  contract  be  stated  on  its  fac^ 
or-discloo^  by  testimony. 

dCj"  Seel  Bac,  112.  fJtthon's  edfHonJ  and  the  cases  there  cited. 
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DB€1ElirBS«, 

1813. 
Beverieys 

V. 

Holmes. 


Sitfreme  Comt  of  AppeaJts. 

promise  to  deliver  to  £tugh  Holmes^  Esq.  or  his  order,  AU'* 
gusu  bonds  the  amount  of  fourteen  hundred  and  fifty  dol« 
lars,  payable  in  eighteen  months  from  the  14th  of  October 
last.    March  27th  1806. 

"  Carter  8c  Peter  B&v  relet.*' 

The  declaration  contained  two  counts*  In  the  first,  the 
writing  was  specially  declared  upon,  without  setting  forth 
any  consideration  for  the  firomise.  The  second  was  for  mo- 
ney had  and  received,  in  the  usual  fomfi.  The  defendants 
pleaded  that  they  did  not  assume,  &c.  The  jury  found  for 
the  plaintiff  the  sum  of  one  thousand  four  hundred  and  fifty 
dollars,  with  interest  from  the  15th  day  of  April  1807,  until 
paid,  subject  to  the  opinion  of  the  court  on  a  question  of  law, 
whether  the  writing  filed,  (the  execution  of  which,  and  also 
the  existence  of  the  partnership  stated  in  the  declaration, 
was  admitted,)  '^  the  same  being  the  only  evidence  btfore  the 
jury*'  was  proper  evidence  in  support  of  the  declaration, 
so  as  to  entitle  the  plaintiff  to  recover  ? 

The  County  Court  was  of  opinion  that  the  law  on  the  ver- 
dict was  for  the  plaintiff;  and,  its  judgment  being  affirmed 
by  the  Superior  Court  of  law,  the  defendants  obtained  a  writ 
of  sufiersedeas  from  a  judge  of  this  court. 


Williamsy  for  the  plaintiff  in  error. 


Wirtj  Contra. 


Wednesday  J  December  8th,  1813,  Judge  Roane  pconounc- 
ed  the  court's  opinion,  that  th^  first  count  in  the  declaration 
is  defective  in  this,  that  no  consideration  is  set  out  to  sup- 
port the  assumpsit  therein  mentioned ;  (1)  and  that  no  re- 
covery ought  to  be  had  upon  the  second ;  the  case  presented 
to  the  court  by  the  jury  b^g  that  of  a  nudum  fiactuniy  on 
which  no  recovery  can  be  sustained,  and  that  the  judgment 
of  the  said  County  Court  is  therefore  erroneous. 

Both  judgments  reversed,  and  judgment  entered  tliat  the 

(1)  See  BaB  v.  Sndth,  Taung^  and  Ifyde,  3  Mmf.  4\^  0 
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defendant  in  error  (who  was  plaintiff  in  the  Conntj  Court)     Fkmuaet, 
take  nothing,  &c.  (I)  ^  \,^^y>U 

Roti 

Hook's  Admi-k 
nistrators. 

Kofls  against  Hook's  Administrators.  ^C^gJA,  and 

lOth,  1813. 

AFTER  the  decree  of  the  Court  of  Appeals  in  the  case  of     i.  on  a  bill 

HooJt  y.  RoBSy  reported  in  1  ^.  and  M.  310,  sundry  proceed-  ["^^^j^^^^  ^^^ 

bgs.  took  place  in  the  Superior  Court  of  Chancery,  for  the  formance  of  an 

purpose  of  carrying  that  decree  into  effect.     An  order'  was  t£Sgh  ^the 

OMuie  on  the  5th  of  September  1807,  that  the  defendant  Hook.  <;Oupt,  if  (froni 

^     '  .  .  'the    want    of 

should,  on  or  before  the  5th  day  of  December  ensuing,  render  evidence 

before  a.  commissioner,  the  schedule,  inventories,  and  ac-  ^^*^t      be- 

coonts  required  thereby,  to  be  examined,  stated  and  settled  ing  in  contu- 
.     ,  .  ,.  .  ....  ^  macy,  ought  to 

by  bim,  according  to  the  principles  thereof.  disclose)  it  be 

In  obedience  to  this  order,  a  report  was  made  by  commis-  "^'^'^le  to  di- 

'         ^  '  rcct  such  per- 

sioner  Grccnhovfy  to  which  exceptions  were  taken  by  Hook  ;  formance,  may 

and,  on  the  Tth  of  June  1808,  the  Chancellor  pronounced  his  of  ^'money'^a^ 

opinion,  "  that  although  the  defendant  was  not  correct  in  ^"*t  him  cm. 

ditionaUyf  for 
some  of  the  points  contended  for  by  him  before  the  master,  the  purpose  of 

and  some  of  the  schedules,  inventories  and  accounts  required  p^£ietion  <J 

of  him  by  the  decree  of  the  Court  of  Appeals,  were  not  made  such  evidence; 

out  and  presented  to  the  master,  as  directed,  on  the  5th  of  event  of   his 

December  last,  yet  it  does  not  appear  that  the  defendant  in-  jj^lif'^lljf'^ 

tended  to  evade  the  force  of  the  said  decree,  but  on  the  con-  ant  will  have 

trary,  to  comply  therewith,  as  he  called  on  the  master  on  the  either  ^to'^pay 

that  sum,  or  to 
perform  the  agreement  specifically ;  yet,  if  the  defendant,  in  obedience  to  the  court's 
order,  do  produce  evidence,  which,  though  not  entirely  satisfactory  to  the  plaintiff, 
is  accepted  by  him,  tlie  court  ought  not,  thereupon,  to  limit  the  plaintiff's  recovery  to 
the  sum  of  money  so  decreed,  but  should  proceed  to  decree  a  specific  performance. 

3.  If  a  defendant  (with  full  knowledge  of  a  decree  in  Chancery,  directing  him  to 
deliver  up  certain  slaves  to  commissioners  appointed  to  divide  them,)  purchase  up 
executions  against  the  plaintiff,  and  cause  the  same  to  be  levied  upon  his  undivided  in- 
terest in  those  slaves,  wliich  interest  thereupon  is  sold  by  the  sheriff  at  an  under  rate  ; 
the  sale  ought  to  be  set  aside,  and  the  slaves,  with  their  increase  and  profits,  stiU  held 
liable  to  the  provisions  of  the  decree. 

(I)  The  couft  (on  the  17th  of  December)  set  aside  this  judgment  and 
re-considcrcd  the  case :  but  afterwards,  viis.  on  the  29th  of  March 
1814,  pronounced  the  same  opinion. 

VOL.  IV.  N 
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FsBMUAmv,    3d  of  said  OftODth,  to  correa  any  misapprehensioii  of  the  de« 

-^^J.    crce  on  his  part,  by  conforming  to  the  master's  constructiooft 

Boas        thereofi'as  far  as  the  said  defendant  couldy  and  which  he  re- 

^    .  .^'    ,  .  peated  to  the  master  in  writing  on  the  next  day,  and  on  the 
ilook's  Admi-  »  ^  * 

nistiators.  fifth  called  upon  him  to  perform  the  decree ;  and  if  the  de- 
fendant, under  these  circumstances)  was  in  any  respect  in  an 
error,  it  was  the  duty  of  the  master  to  have  pointed  out  the 
same^  and  if  the  said,  defendant  had  refused  a  compliance 
therewith,  he  must  have  met  the  consequences  of  the  said 
decree,  unless  the  master  had  been  mistaken }  therefore,  the 
court,  setting  aside  the  said  report,  and  referring  the  settle- 
ment of  accounts  directed  by  the  said  order,  to  master  com- 
missioner Hendrenj  doth  order  that  the  defendant  do,  on  or 
before  the  1 0th  da^  of  the  present  month,  render  to  the  last 
named  commissioner,  the  schedule,  inventories  and  accounts 
directed  by  the  decree  of  the  Court  of  Appeals." 

A  report  was  n^de  by  commissioner  Hendren^  June  35th, 
1808,  which, being  excepted  toby  the  defendant,  was, on  the 
28th  of  the  same  month,  by  consent  of  parties,  recommitted ; 
'<  with'  this  instruction,  that  the  defendant  be  allowed  until 
the  25th  day  of  July  next^  to  lay  before  the  commissioner  the 
schedule,  inventories  and  accounts  directed  by  the  decree  of 
the  Court  of  Appeals,  in  like  manner  as  it  was  the  duty  of 
the  defendant  to  do  before  the  fifth  day  of  December  last ; 
and  if  he  shall  produce  them,  on  his  own  oath,  or  other  satis- 
factory evidence,  to  the  aatitfaction  of  the  commissioner, /Af;i 
he  ia  to  firoceed  to  atate  the  accountey  and  to  make  the  divi- 
sion directed  by  the  decree  of  the  Court  of  Appeals ;  but  if 
the  said  defendant  shall  fail  to  render  the  said  schedule,  in- 
ventories and  accounts  to  the  aati^fuctioiioi  the  said  commis- 
sioner, on  oath  or  other  satisfactory  evidence,  or  to  rectify 
such  defects  therein,  if  any,  as  the  said  commissioner  may 
point  out,  he  is  to  state  and  report  the  matters  as  they  occur, 
and  is  not  to  proceed  in  that  events  to  atate  any  account  between 
thefiartieay  but  to  return  the  report  now  re-committed,  with 
such  other  report  as  now  directed,  to  the  Judge,  in  the  vaca- 
tion, by  the  20th  day  of  August  next/' 
A  second  report  was  made  by  Mr.  Hendren^  accompanied 
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with  a  Tolume  of  iorentories,  schedules  and  accounts  furnish-    Fmuurr, 

1813 
ed  by  the  defendant;  on  wAkJI^  (though  many  objections    i^^^^^^j 

were  made  by  the  plaintiff  to  particular  items  inserted  there-        ^^^ 

iD,and  to  numerous  omissions  and  concealments  of  trutby  of         j* 

which,  as  he  alleged,  the  defendant  was  guilty,  and  though     niatntocs. 

the  commissioner  declared  that  he  did  not  thuik  those  docu<- 

qients  mati^fiietory^)  he  proceeded^  with  the  aid  of  other  tettu 

momft  to  make  vp  a  statement  of  accounts  between  the  fiartieej 

•with  a  view  to  a  Mr,  equitable  division  of  the  co-partner-^ 

ship  stock,  the  rents^  issues  and  proits  of  lands,  and  the 

hire  of  the  slaves,  together  with  all  other  properties  of  what 

kind  soever,  according  to  the  true  intent  and  meaning  of  the 

agreement  qf  eom/iromisey  which  teems  to  the  commissioner  to 

be  the  spirit  qfthe  decree  of  the  Sufireme  Court,**    According 

to  this  sutement,  Ross  appeared  to  be  entitled  to  undivided 

two  thirds  of  .42,417^  acres  of  land,  being  28,^78^,  (subject 

to  such  equitable  corrections  as  might  be  proper,  if  errors 

should  be  discovered ;)  to  undivided  two  thirds  of  65  slaves, 

and  their  increasei  not  already  listed ;  (besides  other  63 

Bsted  in  Mr.  Hendrens  first  report ;)  to  two  thirds  of  the 

copartnership  credits,  and  of  the  money,  goods  and  chattels, 

amounting  to  7,764/.  15«.  5(f.;  and  to  two  thirds  of  the  hire 

of  slaves,  rents,  issues  and  profits  of  land,  and  of  the  sales  of 

buds  and  tobacco,  amounting  to  10,024/.  \2s.  O^d, 

No  exception  to  this  report  was  taken  by  the  plaintiff^.  Fif- 
teen  exceptions  were  taken  by  the  defendant ;  in  one  of 
which  he  averred,  that  he  had  been  guilty  of  no  contempt  or 
contumacy  which  ought  to  subject  him  to  the  penalty  impos- 
ed*!^ the  €k>urt  of  Appeals ;  having  produced  to  the  comt 
missioner,  and  done  whatsoever  he  required,  and  the  defen-^ 
dant  was  able  to  produce  and  do. 

The  cause  vn^  heard,  September  2Ut,  1808;  whereupon, 
the  chancellor  was  of  opinion,  **  that  the  defendant  had  not 
rendered  such  schedules,  inventories  and  accounts,  upon  his 
own  oath,,  or  other  satisfactory  testimony  as  would  enable 
the  comrabsioner  of  this  court  to  state  a  fair  and  just  aci 
count  between  the  parties  of  the  same,  and  to  make  an  eqiiita- 
hle  dividend  thereof  ^^reeably  to  the  decree  of  the  Cotirt  of 
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FsBBUiAT    Appeals ;  and  that,  in  tonsequence  of  such  failure  on  the 

v^m^y^^i    psiri  of  the  said  defendant,  the  decree  of  this  court  pronounc* 

Ross         ^^  ^"  ^^^  24th  day  of  March  1302,  as  mentioned  in  the  said 

—    ,  ,^*    ,   .  decree  of  the  Court  of  Appeals,  b,  in  virtue  of  that  decree, 

Hook's    admi-  ,.       ,  ^  . 

nistratbrs.  affirmed"  He  therefore  appointed  commissioneps  to  exe- 
cute that  decree  ;  and,  also,  directed,  that  Hook  should  make 
conveyances  to  Rota^  upon  Roea*^  executing^  bond,  with  ap* 
proved  security,  to  Hook  in  the  penalty  of  thirty  thousand 
dollars,  conditioned  to  indemnify  the  said  Hook  against  ail 
debts  contracted  m  Great  Britain  on  behalf  of  the  said  Roaa 
■  and  Hook  J  and  also  for  any  contract  made  by  either  party  for 

(a)  See  1.  H.  account  of  Roaa  and  Hook,  (a) 

&  ^  325.  Qj^  ^jj^  g j.^^  ^f  February  1 809,  the  suit  abated  by  the  death 

of  the  defendant ;  and  was  revived,  in  the  same  month, 
against  Chriatofiher  Clarke  and  Booker  Preaton^  Jixis  adminis- 
trators with  the  will  annexed,  and  the  same  Chriatofiher 
Clarke  and  Elizabeth  his  wife,  and  other  devisees. 

The  commissioners  so  appointed,  made  a  report  in  Janua- 
ry 1810,  (accompanied  with  sundry  documents,)  from  which 
(among  other  things,)  it  appeared,  that  sixty-three  of  the 
slaves  in  controversy  were  not  delivered  up  by  the  adminis- 
trators to  be  divided  conformably  with  the  decree  ;  but  that 
Chriatofiher  tlarkey  having  (with  full  knowledge  of  the  said 
decree)  fiurchaaed  two  executions,  in  favour  of  MHzabeth 
Overton  and  others  against  David  Roaa,  had  caused  the  same 
to  be  levied  on  Roaah  undivided  tvfo-tMrda.  of  ihoae  alavea  ; 
and  auch  undivided  intereat  was  sold,  in  part  satisfaction  of 
the  said  executions  ;  that  Roaa*a  agent  forbade  the  sale,  but  - 
•  Clarke  gave  the  sheriff  an  indemnifying  bond,  and  bought 
the  said  undivided  two^thirds  of  the  slaves  himself,  (being 
the  highest  bidder,)  for  the  sum  of  2104/.  13«.  4d, ;  and  that 
the  commissioners,  being  permitted,  by  the  siieriff,  only  to  vievf 
the  slaves,  valued  them  collectively  without  delivering  any  of 
them  to  i{09«i  the  amount  of  which  valuation  was  18,287 
dollars. 
To  this  report  the  plaintiff  excepted. 
The  chancellor,  June  26th  1810,  recommitted  the  report, 
and  the  exceptions,  to  the  commissioners  who  made  it^  ^<  with 
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these  instructions ;  first,  to  fix  tlie  cash  value  of  the  slaves     Fsbuvamt 

1813 
at  the  time  of  the  former  valuation,  if  they  shall  be  dissatis-    i^^^^,,^i 

fied  with  the  same  ;  for  which  purpose  the  defendants  are  to        j^^^ 

produce  the  said  slaves  to  the  said  commissioners,  if  re*       ,  .^*    ,  . 
-  .,  .     .  Hook's   admi- 

quired  ;  secondly,  if  the  said  commissioners  shall  be  satisfi-     nistrators. 

ed  with  their  former  valuation,  they  are  then  required  to  re- 
port the  circumstances  which  produced  the  difference  be- 
tween the  amount  thereof  and  the  sales  by  the  sheriff'  of 
Franklin  ;  and,  thirdly,  that  the  commissioners  state  an  ac- 
count between  the  parties,  in  order  to  ascertain  the  balance 
due  upon  the  former  decree  of  this  court,  and.  report  the 
same  in  order  to  a  final  decree,  stating  specially  any  matter 
which  the  parties  may  require,  relative  to  the  subjects  of 
re-commitment,  except  as  to  the  account  aforesaid." 

In  pursuance  of  this  order,  the  commissioners  reported, 
that  they  had  no  reason  to  be  dissatified  with  their  former 
valuation  of  the  slaves,  that  slaves  made  under  execution 
seldom  produce  the  value  of  the  property  sold;  but  this  was 
an  uniisual  case,  viz.  an  undivided  two-thirds  interest  in  each 
negro  was  proclaimed  to  be  sold ;  which  prevented  a  pur- 
chaser (who  understood  that  he  had  arrangements  to  make 
with  the  defendants  for  the  other  third  part,)  from  giving 
the  true  value  of  an  entire  interest  in  a  whole  negro  ;  the 
sale  was  also  forbidden  by  the  plaintiff^'s  agent,  which,  no 
doubt,  had  its  effect  The  commissioners  moreover,  made 
a  statement  of  the  account  between  the  defendants  and  the 
plaintiff;  with  sundry  remarks;  submitting  the  questions 
thereupon  to  be  determined  by  the  court 

The  plaintiff  filed  twelve  exceptions  to  this  report ;  and, 
on  the  2Sth  day  of  September  1811,  the  chancellor  pronounc- 
ed his  opinion,  ^  that  the  plaintiff^s  interest  in  the  co-part- 
nership negroes  of  R099  and  Hook  was  subject  to  execution 
by  any  of  the  plaintiff's  creditors,  unless  disposed  of  dona 
fide  by  him,  for  a  valuable  consideration,  before  any  such 
execution'  was  delivered  to  the  sheriff  of  the  county,  where 
the  negroes  were,  to  be  executed ;  and  therefore  the  sale, 
irhich  took  place)  in  the  County  of  Franklin,  at  the  instance 
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TmnnvAMY  of  One  of  the  defendants,  b  to  be  justified  in  IikQ«  manner  as 

1813 

.    ^^   '     .  if  it  had  been  at  the  instance  of  any  other  creditor ;  and  that 
^^^^^^^ 

Ross  ^'^y  ^^^^  ^^  ^^^  ^^  must  be  sustained  by  the  plaintiff ;"  and> 

_    ,  ▼•  (after  making  other  remarks  on  the  points  in  controversy*)  he 

Hook's    admi-  "^  ,    ,  ^  ^.  .        „         .    .       ,   r     , 

nistraton.     proceeded  ^  state  the  credits  to  be  allowed  tlie  defendantSf 

(debiting  them  with  16,347/.  4$.  7idf  the  amount  of  the  de- 
cree of  March  24th,  1803,)  so  as  to  shew  a  balance  due  to 
Ro€8yon  the  25tb  dsfy  of  September  18U,of  7475/.lS«.  Hid, 
subject  to  a  farther  deduction  of  4075/.  19«.  4flf.,  on  account 
of  the  balance  of  OvertQn*a  debt,  to  stand  suspended  until  Che 
farther  order  of  the  court ;  '<  leaving  3399/.  16».  7 id,  to  be 
now  made,  l&t.  in  the  valuation  and  assignment  of  two-thirds 
of  the  Western  lands  ;  and  2dly.  by  a  sale  of  so  much  of  the 
property  comprised  in  the  deed  of  trust  of  December  Mh^ 
1801,  (I)  not  disposed  of  by  the  commissionersi  as  would 
pay  any  remaining  balance."  It  was  therefore  decreed,  ^  that 
so  much  of  tlie  reports,  and  of  the  exceptions  thereto  as  con- 
fiict  with  the  foregoing  opinion^  be  set  atide^  and  the  residue 
thereof  be  confirmed :  that  the  commissionersy  vrbo  acted  in 
execution  of  the  decrees  aforesaid,  and  have  in  their  hands 
the  two-thirds  of  the  hires  of  the  said  negroes,  (as  reported 
by  themO  after  deducting  two-thirds  of  the  charges  allowed 
to  them,  pay  the  balance  thereof  to  the  plaintiff;  that  so  much 
of  the  balance  of  7475/.  ISs,  11  id.  as  is  equal  to  the  balance 
of  4075/.  199.  4d.  due  upon  Overtones  claimi  stand  suspended 
until  the  farther  order  of  the  court :  that  the  commissioners 
heretofore  appointed,  or  any  three  of  them,  do  proceed  in 
the  execution  of  the  decrees  aforesaid,  agreeably  to  the  fore- 
going opinbn,  and,  after  deducting  the  amount  of  the  valua- 
tion of  the  Western  lands  from  the  said  sum  of  3399/.  16«.  7id. 
if  any  balance  shall  remain,  proceed,  agreeably  to  the  terms 
of  the  said  deed  of  trust  of  the  4th  day  of  December  1801,  (2) 
to  sell  80  much  of  the  property  therein  comprised^  not  other- 
wise disposed  of  by  them,  as  shall  be  sufficient  to  pay  such 
balance  \  and  make  report  of  their  proceedings  to  the  court." 

(1)  Note.  See  lH.h,M,  328—9.   (2)  Ibid. 
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From  this  decnee  the  plaintiff  prayed  an  appeal  to  the     FbbIivabt. 
Court  of  Appeals,  vbich  was  allowed  by  the  chancellor.  (I)      i^i^-^^ 

R088 
Saturday^  December  1 1th,  1813.    Judge  Roame  pronounc-*         /- 

ed  the  Court's  opinion :— "  That,  in  the  event  which  has  nistratort. 
happened,  otJohn  Hook  having  produced  to  the  commissioner, 
for  the  purpose  of  takbg  the  account  between  the  parties, 
books,  papers,  and  documents,  whicti,  though  not  en- 
tirely satisfactory  to  the  appellant,  were  accepted  by  him,  a 
specific  performance  of  the  compromise  of  the  SOth  and 
31st  of  Biarch,  1795,  should  have  been  decreed  by  the  Court 
of  Chancery,  pursuant  to  the  tenor  of  the  former  decree  of 
this  Court ;  and  that  it  was  erroneous  in  the  said  Court  to 
Ikait  the  appellant  to  the  sum  of  16347/.  4«.  7\d,  a  sum  only 
decreed  by  this  Court,  as  an  alternative  or  penalty,  in  the 
event  of  such  books,  documents,  and  papers  not  being  fur- 
nished/' 

'^  The  Court  is  also  of  opipion,  that  the  negroes  sold  un- 
der  Overtops  executions,  in  the  proceedings  mentioned,  not 
having  been  delivered  up  by  ChrUtotiher  Clarke^  one  of  the 
administrators  of  the  said  John  H  ook^  for  the  purpose  of  being 
divided  pursuant  to  the  decree  of  this  Court;  and  the  said 
Clarke,  on»the  contrary,  (with  a  full  knowledge  of  the  said 
decree,)  having  purchased  up  the  said  executions,  caused 
the  same  to  be  levied  upon  the  appellant's  interest  in  those 
negroes, and  which  were,  consequently,  sold  for  a  price. far 
below  what  they  would  have  brought  had  they  been  previous- 
ly divided  ;  the  said  sale,  under  all  its  circumstances,  ought 
to  be  set  aside,  and  the  negroes  aforesaid,  with  their  in- 
crease and  profits,  to  be  held  liable  to  the  provisions  of  this 
decree  and  the  former  decree  of  this  Court." 

^  The  Court  is  also  of  opinion,  that  the  final  decree  of  the 
Court  of  Chancery  having  proceeded  upon  the  erroneous 
idea  of  making  the  sum  of  16,347/.  4«.  7^d.  the  basis  thereof, 
it  was  unnecessary  for  that  Court  either  to  approve,  modify 

(1)  Note.  See  Rev.  Code,  1st.  vol.  p.  37^.  ch.  223 ;  and  2d.  vol.  p.  12^. 
cb.  103.  sect.  2. 
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FxBBUABT,    or  reject  the  report  of  commissioDer  Hendrerty  among  the 
^^^^         proceedings.    Neither  does  this  Court  do  more  than  declare 
Ross         ***  opinion  on  the  imporunt  principles  herein  contained,  in  ad- 
V.  dition  to  the  former  decree  of  this  Court,  the  deuils  of  which 

^^troto^"  are  so  clear  that  they  cannot  be  easily  misunderstood.  The 
Court,  however,  is  of  opinion,  that  commissioner  Hen- 
drevi  rightly  proceeded  to  take  the  account,  in  thb  case,  up- 
on the  books, documents  and  papers  exhibited  in  the  cause; 
and  presumes  that  the  report  of  that  commissioner  will  readily 
enable  the  Court  of  Chancery,  by  reforming  the  saipe  or 
otherwise,  finally  to  settle  this  controversy  pursuant  to  the 
principles  herein  contained  ;  and  the  Court  is  of  opinion  that 
so  much  of  the  several  decrees  of  the  said  Court  of  Chan- 
cery, as  coqflicts  with  this,  or  the  former  decree  of  this 
Court,  is  erroneous  ;  therefore  it  is  decreed  and  ordered, 
that  so  much  of  the  said  decrees  as  b  mentioned  above  to  be 
erroneous,  be  reversed  and  annulled;  that  the  residue 
thereof  be  affirmed ;  and  that  the  cause  be  remanded  to  the 
said  Court  of  Chancery  to  be  finally  proceeded  in,  pursuant 
to  the  principles  of  this  decree." 


jir^ued,  Tuet'         ^^Jf  ExecutoF  of  Yatcs,  against  Pickett. 

datffJIfarch 

9th,  1813.        Qj^  ^jj^  3^  ^^y  of  November,  1801,  Charles  Yatea^  sued  «  out 

1.  If  an  ap-  qf  the  Clerk*8  Office*'  of  Fauquier  County  Court,  a  scire  facias 

Eut  not   per-  ^'^  revive  a  judgment  in  his  favour  against  William  Picketty 
fected  by  giv- 
ing bond  and  security,  a  writ  of  n^tenedeiu,  to  the  same  judgment  may  be  obtained. 

2.  An  appeal  bond  executed  by  a  tecurity  orUy,  without  a  principal  is  not  sufficient  in 
law.    03*  See  Rev.  Code,  Ist  vol  p.  «2.  ch.  66,  sect  58. 

3.  A  plea  of  the  act  of  limitations,  in  bar  of  a  tcire  facicu  to  revive  a  judgment,  can- 
not be  repelled  by  a  replication  that  the  defendant  within  five  years  next  before  the 
suing  out  of  the  tcire  Jacicu,  promised  to  pay  the  amount  of  the  judgment. 

4.  If  a  replication  be  insufficient,  and  demurred  to  as  such ;  yet,  if  the  plea  be  also 
insufficient,  the  court  wiU  go  up  to  the  first  fault,  and  give  judgment  for  the  plaintiff. 
dO'SeeJSairdvB.Mdttox,  1  Ca^  261-3;  Z  Kirtley  vs.  JDeck.Z  H,  6f-W;388j  and  Cat. 
Ut  vs.  Waddy,  2  Muf\f.  511. 

5.  The  5th  section  of  the  act  of  limitations  of  1792  does  not  apply  to  judgments 
which  existed  before  that  act  took  effect,  •  cO*  See  Rev.  Code,  1st  vol.  ch.  150.  p. 
293.    (CT  See  Lyont  vs.  Gregory,  Z  HM  M.  237. 
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bearing  date  the  ^Slh  of  Marchy  1788.     The  Bcire  facioi  be-       Mabch, 

1813 
ing  returaed  executed,  the  revival  of  the  judgment  was  en-    i^^^^^it 

tcrcd  at  Rules,  but  set  aside  at  the  Quarterly  Court,  in  jj^y^  Executor 
March,  1802,  upon  the  defendants'  appearing  and  pleading  ®^  Yates, 
nui  tiel  record.  In  November,  1803,  the  defendant,  by  leave  Pickett. 
of  the  Court,  pleaded  also  fiaymenty  and  a  special  plea,  ^  that 
the  judgment  recited  in  the  said  scire  facias  was  rendered 
more  than  ten  years  next  prior  to  the  day  of  the  date  of  the 
said  scire  facias  ;'*  to  which  said  pleas  the  plaintiff  replied 
generally.  In  August,  1805,  the  plaintiff  filed  a  special  re- 
plication, ^<  that  M  by  reason  of  any  thing*by  the  said  defen- 
daot  above  in  pleading  alledged,  ought  not  to  be  barred  or 
precluded  from  having  and  maintaining  his  scire  facias 
aforesaid  thereof  against  him ;  because  he  says  that,  after 
the  rendition  of  the  judgment  in  the  said  scire  facias  men* 
tiooed,  and  within  five  years  next  before  the  suing  forth  of 
the  said  scire  facias,  to  wit,  on  the  13th  day  of  November, 
1797,  and  at  the  county  aforesaid,  the  said  defendant  under" 
took  and  promised  to  pay  and  satisfy  to  the  said  plaintiff  the 
amount  of  the  said*judgment ;  and  this  he  is  ready  to  verify," 
Sec.  To  this  rjeplication  the  defendant  filed  a  general  de- 
murrer, to  which  the  plaintiff  joined  issue.  In  August,  1806, 
the  plea  of  payment  was  withdrawn,  and  that  of  nul  tiel  re. 
corcf  was,  by  inspection,  determined  in  the  plaintiff^s  favour  ; 
but  the  defendant's  demurrer  to  the  special  replication  was 
adjudged  good.'  It  was  therefore  considered  by  the  County 
Court,  that  the  plaintiff  take  nothing  by  his  writ  of  scire  facias 
aforesaid,  8cc.  From  this  judgment,  the  plaintiff,  by  his  attorney 
prayed  an  appeal ;  but  the  appeal  'bond  was  signed  bv  John 
W.  Green,  a  security,  without  being  signed  by  tlie  appellant 
or  any  other  person.  Charles  Yates  having  departed  this  life^ 
a  writ  of  supersedeas  was  obtained  from  a  Judge  of  the  ge- 
neral court  by  Benjamin  Day,  his  executor,  who,  afterwards, 
upon  an  affirmance  of  the  judgment,  appealed  to  thia  court. 

WiUktms  for  the  appellant.    The  plea  of  the  act  of  limita- 
tions was  improperly  admitted  after  office  judgment ;  as  was 

VOL.    IV.  O 
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Mabch,      decided  in  th«  case  of  Backhouse  vs.  Janea* 9  Executor. (t) 
1813 
^^^.^^^    And  if  admissible  at  this  stage  of  the  proceedings,  it  was  a 

Day,  Executor  ^^  P^^^  »  ^^^  ^^®  ^^^  ^^  limitations  of  1792,  (a)  does  not 
of  Yates,  apply  to  judgments  anterior  to  its  date.  The  proviso  in  the  ^ 
Pickett.  47th  section,  saving  air  rights  which  had  accrued  prior  to 
faT^evd.  ^^  commencement  of  the  act,(A)  goes  very  far  to  shew  that 
Code,  Ist  vol.  such  was  the  intention  of  the  legislature.  The  principle  up- 
Let  5.'  on  which  the  act  of  1787,  authorizing  parol  gifts  of  slaves, 
(fi)  Aid.  p.  ^5^3  determined  to  be  prospective  ODly,(c)  applies  with  equal 
(c)  See  Tw^  force  to  the  act  now  in  question. 

ner    vs.     Tt^. 

ner^t    Execu" 

trix  1  Woih.       Calif  for  the  appellee.      The  acire  faciaa  was  barred  by 

length  of  time.    The  saving  in  the  47th  section  of  the  act 

did  not  relate  to  a  acire  faciaa^  but  simply  to  existing  righta. 

At  common  lawy  before  that  act  was  passed,  the  plaintiff  could 

not,  if  ten  years  had  elapsed,  obtain  a  acire  fadaa   mthout 

(J)  THdcPt  ^^^^^  ^  '^^  Courted)    His  right  therefore  was  not  to  sue  out 

pr,  1007.  a  acire  facias j2Lti  of  course,  but  only  to  shew  himself  entitled 

to  it,  upon  making  a  proper  case  to  induce  the  court  to 
grant  it.  In  this  case,  it  does  not  appear  that  the  plaintiff 
ever  moved  the  court  for  leave.  The  bar^  by  the  statute  is 
general ;  the  aaving  is  afiecial:  the  plainUff  is  therefore 
bound  to  shew  that  he  came  within  the  saving. 

The  writ  of  acire  fadaa  to  revive  a  judgment  was  not 
given  by  the  common  law,  but  by  the  statute  of  13  Edv>d, 
Tidd^t    !•  c-  45,(^)  which  was  repealed  by  the  act  of  Assembly  re- 
pealing  the  British  acts  of  Parliament  generally.^/)    No 
(/)   Rev.    9cire  faciaa  then  could  be  maintained  ;  the  act  of  limitations 

^""{^^^  If'  having  been  previously  passed. 

391.      '  Tht  replication  that  the  defendant  had  assumed  within 

five  years  did  not  alter  the  case.  Such  a  promise  was  not 
sufficient  to  give  the  remedy  by  acire  faciaa,  but  only  to  en- 
title the  party  to  his  action  at  common  law.  There  is  no- 
thing io  the  record  upon  the  acire  faciaa  to  which  the  evi- 
dence of  such  a  promise  applies.  This  replication  was  a 
clear  departure  in  pleading.     The  remedy  sought  for  was  a 

(1)  Note.    Decided  April  7tb,  1805.— not  reported. 


r.lOOl. 
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remedy  by  Btatutcj  and  could  not  be  supported  by  a  common      March, 
law  remedy ;  although  the  coiwerae  of  this  proposition  is    i  ^^.^^.^i 
laid  down  as  true,  in  Co.  Lin.  S04,  a,  '     j^    Executor 

2.  The  plaintiff  had  no  light  to  apply  for  a  writ  oiaufierse-  of  Yates, 
dtas^  while  the  appeal  was  /lending  ;  the  clerk  had  certified  pickijtt, 
that  the  appeal  bond  maa  given  ;  and  no  set  form  of  words 
for  such  certificate  is  necessary.  Besides^  there  was  only 
*on€  appellant.  Green  gave  the  bond,  and  entered  himself  as 
security,  and  was  received  as  good.  There  is  no  necessity  for 
the  appellant  himself  to  sign  the  bond,  since  he  is  respon- 
sible at  all  events. 

Where  an  appeal  is  not  duly  prosecuted  after  it  is  granted, 
no  writ  of  error  or  eufieraedeas  shall   be  allowed. (a)    And      (a)   Rev. 
great  would  be  the  inconvenience  of  a  contrary  practice ;  for  ^  ^  ^^^^  ^^1' 
if  it  were  allowed,  a  party  might  appeal  ;  and,  after  long  sect  61. 
delay,  without  sending  up  the  record)  his  executor  might 
obtain  a  auperaedeasy  an(l  get  rid  of  the  intermediate  dama-r 
gcs. 

ffillmnUi  in  repty.  If  the  act  of  1792,  applied  to  pre-ex- 
isting judgments  at  all,  it  could  only  be  after  ten  years  from 
if9  own  date.  Now  in  this  case  the  scire  facias  was  sued  out 
within  that  time ;  and  therefore  was  not  barred  by  the  act. 
Even  if  the  English  rule  of  practice  applied  here,  the  plain- 
tiff, in  the  year  1792,  was  entitled  to  his  scire  facias^  without 
leave  of  the  court ;  for  the  ten  years  from  the  date  of  the 
judgment  had  not  then  elapsed, 

CalL  The  plaintifTs  right  at  that  timcj  was  to  take  out  his 
scire  facias  at  any  time  before  1798,  when  the  ten  years, 
counting  from  the  date  of  the  judgment,  expired.  That  right 
was  saved  to  him  ;  but  that  right  never  has  been  claimed  or 
exercised  by  this  plaintiff ;  for  he  failed  to  sue  out  his  scire 
facias  until  1801. 

WilHams.  The  repealing  act  of  1792,  cited  by  Mr.  Caliy 
has  a  section  saving  the  right  and  benefit  of  all  writs  reme- 
dial and  judicial,  &c.    That  section  prevented  our  losing  tho 
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March,       acire  faciat  given  us  by  the  statute  of  13.  £dw.  1*    This 

i^.y0^^j   court  wUl  presume  that  the  writ  was  properly  issued.    If  it 

Day,  Executor  ^^'  "^^  issued  by  leave  of  the  court)  a  motion   should  have 

ot*  Yates,      been  made  to  quash  it,  (as  improperly  issued,)  instead  of 

Pickets      pleading  the  act  of  limitations  in  bar. 

Admit  the  replication  frivolous.    The  court  will  go  back 

to  the  first  error,  and,  the  filea  being  no  bar,  will  put  their 

finger  upon  that^  and  give  the  plaintiff  judgment. 

As  to  the  objection  that  an  appeal  and  a  Bufieraedetu  cannot 

subsist  together  ;  it  should  have  been  taken  (if  weU-fbunded) 

by  a  filea  to  the  cou  t's  jurisdiction.     But  it  is  clear  that  the 

bond  for  prosecuting  the  appeal  was  not  good.    The  act  of 

assembly  indeed  dispenses  with  the  appellant's  signature  ; 

but  there  must  be  the  signatures  of  two  obligors;  for  ^  bond 

(a)    Rev.    and  security**  is  to  be  given,  (a)    The  appeal  therefore  was 

d62  ^ch  ^  ^^^  carried  up ;  the  bond  being  altogether  incomplete  ;  and, 

sect  16,  p.  82,  of  course,  the  executor  properly  obtained  a  writ  of  au/ierMC- 
ch.    66,   sect   . 

The  provision  in  the  61st  section,  (Rev.  Code,  1st  vol.  p. 
83.)  applies  only  to  dUmUaions  of  appeals.  Where  the  ap- 
pellant has  not  carried  up  the  appeal,  and  the  appellee  has 
failed  to  have  it  dihnUaed)  (1)  there  is  no  bar  to  a  aufierwe- 
deaa, 

Friday  J  December  \7\h^  1813,  Judge  Roanb  proDOunced|the 
court's  opinion. 

^  The  court  (not  deciding,  at  this  time,  whether,  after  an 
appeal  has  been  duly  granted  and  perfected  according  to  law, 
it  is  competent  to  the  party  obtaining  the  same  to  carry  his 
case  to  the  Appellate  Court  by  way  of  aufieraedeaa  also,  oris 
confined  to  his  appeal,)  is  of  opinion  that  the  appeal  granted 
from  the  judgment  of  the  County  Court  in  this  case  was  not 
so  perfected ;  bond  vfUh  nurety  not  having  been  entered  in- 

(1)  Note.  See  Robertatm  vs.  JBraddick,  and  JVelion  vs.  Matthews^  1 
ff.&M.  20.  21.  But  these  cases  apply  only  to  appeals  perfected  by 
bond  and  security.  Where  this  has  not  been  done,  the  appeal  is  alto- 
gether a  nulUty,  and  cannot  be  brought  up  to  the  Court  of  Appeals  by 
either  party  :  of  course  it  caqnot  be  dismissed* 


58. 
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todoriDg  the  term  in  which  the  same  was  prayed.    It  was       Maech, 

1813 
DoU  therefore,  erroneous  in  the  Superior  Court  to  act  upon 

^^^^^^^^^^ 
the  9ujfier9edea9  obtained  thereafter  in  the  same  case  ;  the  j^     executor 

rectitude  of  the  judgment  on  which  is  now  to  be  considered,     of  Yates, 
"  As  to  the  power  of  the  legislature  to  act  upon  remedicMs       Pickett 
io  cases  in  which  the  legislative  intention  is  clearly  express- 
ed, and  in  which,  also,  such  interference  does  not  in  effect 
destroy  the  right  of  the  parties,  the  court  is  not  disposed  to 
question  it.    That  power,  on  the  contrary,  has  been  asserted 
by  this  court,  particularly  in  the  case  of  Gaakina  v.  common* 
vealrh*  (a)    But  the  case  before  us  is  one  depending  merely  (a)  I  Call  194. 
upon  construction,  and  in  which  no  such  legislative  intention 
is  clearly  expressed,  or  evidently  inferible.     The  applica- 
tion of  the  rule  now  in  question  to  previously  existing  judg- 
ments, would  deprive  the  party  of  his  right  altogether  as  to 
some  judgments,  and  greatly  abridge  his  extent  of  time  as  to 
others." 

"  In  cases  in  which  a  limitation  has  been  intended  to  be 
affixed  to  previously  existing  judgments  also,  the  legislature 
has  expressly  provided  therefor ;  as  by  the  act  of  1788  limit- 
ing writs  of  9ufier%cdeaa  to  five  years,  and  confining  the  pre- 
vioiis  cases  to  three  years  after  the  passing  of  the  act.  That 
act  consequently  afforded  a  protection  to  previous  cases, 
which  would  be  wanting  in  many  cases  if  the  rule  before  us 
were  applied  to  antecedent  judgments.  In  the  case  before 
us,  therefore,  depending  merely  on  the  constructi(Mi  of  the 
act  on  general  principles,  those  principles  must  turn  the 
scale  in  £EiTOur  of  a  merely  prospective  construction.  All 
acts  take  effect  on  general  principles  from  the  time  of  their 
passage ;  and  the  act  in  question  has  a  particular  declara- 
tion to  this  effect.  In  a  case  oi  general  expression,  there- 
fore, like  the  one  before  us,  the  act  will  be  read  as  if  every 
clause  was  prefoced  with  the  declaration  contained  in  the  last 
section  thereof;  viz.  ^  that,  from  and  after  the  pass^e  of  this 
act,  ail  judgments,"  &c.  This  construction  was  fully  adopt- 
ed by  this  court  in  the  case  of  Hewitt  and  the  Commonwealth^ 
(h)  and  meets  the  entire  approbation  of  the  court  in  relation  ,^.  2  iT.  &  JIf. 
to  the  case  before  us.  I86. 
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Decs^cber,        ^  The  consequence  of  this  opinion  is  that}  although  the 

replication  demurred  to  is  insufficient^  in  admitting  the  de- 

P   stou  and   ^'^"^'^"^'s  plea  to  be  a  bar,  and  replying  the  defendant's  as- 

others,  execu-  sumption  to  cure  or  release  the  same,  that  plea  also  is  insuf- 

y  ficient,  m  applying  to  this  case  a  construction  which  cannot 

Gressom's  dis-  effect  it ;  cannot  abridge  the  plaintiff's  pre-existing  right  to 
tribute  6S* 

sue  out  his  tcire  facia% :  and,  such  ^being  the  defect  of  the 

plea ;  on  the  principle  of  going  up  to  the  first  fieiult,  that  plea 

mUst  be  overruled,  and  judgment  given  for  the  appellant  on 

his  scire  facias,** 

"  The  judgments  of  both  courts  are  therefore  to  be  re? 

N  versed,  and  judgment  entered  for  the  appellant." 


^iT^^im.'  Wall's  Executors  against  Gressom's  Distributees, 

1.  In  a  suit      Jq^n  Preston,  one  of  the  executors  of  Mam  JValL  filed 
upon  an  admi-    ,  '  -j     . . 

histrationbond  his  bill  in  the  Superior  Court  of  Chancery  for  the  Staunton 

oTdjWibute^!  District,  against  the  appellees,  stating  that  WaU  was  securi- 

{two  of  vhom  ly  for  the  administration  of  Catharine  Gresuom^  and  James 
-were    the    ad-   '  ^      '. 

minutrcaora)      Elliott^  on  the  estate  of  Robert  Oressom  j^  that,  in  November 

i^Sd  r^  ^^^'''  '^'''^''  produced  to  Montgomery  County  Court  his  ac- 

gainst  the  ex-  cpunts,  as  administrator,  which  were  examined  and  approved, 

^^urity  °  OT?/^  leaving  him  a  creditor  of  the  estate  the  sum  of  32/.  \7s,  9|rf. 

for  the  amount  after  which^  he  never  intermeddled  with  the  administration, 

of  the  invento- 

ry.  On  a  bill  in  but  the  same  was  conducted  altogether  by  the  said  Cgihofline 

^oin  Uiis^ludg"  ^^^^^^^  p  that  the  distributees  of  the  said  Robert  Gressom 

ment;   it  ap-  had  obtained  a  judgment  against  Wall's  executors,  upon  the 

S^rE  settle- administration  bond,  for    !41/.   \7s,Z\d.  (being  the  whole 

ment  in  a  amount  of  the  inventory  of  the  estate)  without  allowing  any 
County  Court,  r        .         ,     .   .  .  ^  ^       i 

that  a  conside-  discount  for  the  administration  account  of  Elliott :  that  the 

the^estate^had  ^^"^P^^^^^'^^  intended  to  defend  the  suit  at  law  ;  but  was  pre- 
been  bonajide  vented  by  mistaking  the  time  of  trial :  the  bill  therefore 
disbursed     by  j         •    •        ^«  j  r  i       ••  r 

that    adminis-  prayed  an  injunction,  and  for  general  relief. 

trator;  and  Copies  of  James  Elliott's  administration  account,  of  the 
partly,  to  some  - 

ofthe  di^bu- 
tecs  ;    relief  was  given,  though  no  defence  had  been  made  at  law. 
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bond  given  by   Catharine  Gresaom  and  Jamea  Elliott  with     Dxckmbbii, 
Adam  fVal/y  their  security^  conditioned  for  t/ieir  due  admini-    i^-^-K^ 
stration  of  the  goods^  &c.  of  Robert  Gresaonij  deceased,  and  of   Preston  and 
the  record  of  the  judgment  thereupon,  were  exhibited  with  others,  execu- 
„  7         t>  .  .  to™  o*^  Wall 

the  bill.     From  the  nrst  of  these  exhibits*  it  appeared  that  y. 

Christian  Price  and  Francis  Gressoniy  two  of  the  distributees,  ^^ribuiees'^*^ 
had  each  received  of  James  £lliottj  III,  U.  6d,  for  their  re- 
spective shares  of  the  estate.  The  suit  at  law  was  brought 
in  the  names  of  the  justices  of  Montgomery,  <<  for  the  bene- 
fit of  i?o6^r  Gres8om*s  distributees,"  without  saying  who 
those  distributees  were  ;  but  it  appeared,  from  the  answer 
and  depositions  in  the  suit  in  equity,  that  Catharine  Gressom 
and  James  Elliott  were  themselves  distributees.  The  Ca/iias 
was  against  Catharine  Gressom^  James  Elliottyjohn  Preston^ 
James  Sallust  and  John  Wallj  executors  of  Adam  Wally  de- 
ceased. By  endorsement  of  counsel,  it  was  directed  <<  not  to 
be  executed  on  C,  Gressom,**  It  was  returned,  "executed 
on  John  Preston  and  James  Sallust.**  No  steps  appear  to 
have  been  taken  against  James  Elliott,  A  verdict  was  found 
on  a  writ  of  enquiry,  and  judgment  entered  against  WaWs 
executors,  without  any  defence. 

The  answer  denied  that  Wall  was  security  for  Catharine 
Gressom ;  insisting  that  he  was  security  for  Elliott  only ; 
which  allegation  was  evidently  incorrect.  It  contended  that 
the  recovery  at  law  was  altogether  for  the  default  of  Elliott  ; 
accusing  him  of  wasting  the  estate,  and  of  fraudulent  conduct, 
of  which  the  jury  were  the  proper  judges;  and  protesting 
against  th^  doctrine  that  the  ex  parte  settlement  of  his  ac- 
count should  be  conclusive  in  his  favour.  The  respondent 
Catharine  stated  that  '<  not  more  than  about  50/.  worth  of 
property  came  into  her  hands ;  and  that  she  paid  upwards  of 
70/.  on  behalf  of  the  estate,"  as  would  appear  by  an  account 
exhibited,  with  vouchers. 

On  a  hearing  of  the  cause  in  March  1807,  Chancellor 
Brown  was  of  opinion,  "  that  the  eirrors  in  the  proceedings 
at  law  had  been  waived,  and  were  not  now  available  in  his 
court,  both  parties  having  submitted  to  its  jurisdiction  by  an 
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Decbmbeb,    exhibitibn  of  their  accounts  as  parts  of  tfacir  case ;  that  the 

1813 
^^^^*.    settlement  made  by  Elliott^  with  commissioners  appointed  by 

Preston  and   ^^  County  Court  of  Mongomery>  appeared  not  to  have  been 

otliere,  execu-  considei*ed  conclusive  by  the  jury  who  tried  the  cause  at 
tors  of  WuU  '  ■*     ' 

V.  law,  and  was  not  so  considered  by  the  Chancellor.     He 

^"taSTT  *        therefore  appointed  commissioners  to  settle  the  accounts  of 

the  administration  of  the  estate  of  Robert  Gresaom^  deceased^ 

with  the  administrators,  Jame»  Elliott  and  Catharine  Gre98om, 

(keeping  the  accounts  of  each  as  separate  as  possible,)  and 

report  their  settlement  so  made,  in  order  to  a  final  decree." 

At  July  Term  1809,  ^^  on  motion  of  the  defendants  by  their 
attorney,  and  for  reasons  appearing  to  the  court,  it  was  order- 
ed that,  unless  the  plaintiffs,  on  or  before  the  tenth  day  of  the 
term  next  after  they  shall  have  been  served  with  a  copy  of 
this  order,  shew  cause  to  the  contrary,  the  order  of  reference, 
entered  in  this  cause  on  the  26th  day  of  March  1807,  shall 
be  set  aside/* 

In  November  1810,  the  cfommissioners  reported,  ^that 
they  had  met,  at  the  request  of  Mrs.  Greaaom^  to  carry  the 
order  into  effect,  and  examined  a  great  number  of  receipts 
produced  by  her,  s(ftne  of  which  appeared  to  be  in  discharge 
of  debts  due  by  the  decease'd,  some  for  supplies  of  different 
kinds  furnished,  and  labour  done,  for  the  use  of  the  £unily, 
from  tlie  year  1795  until  1808  ;  others  not  mentioning  for 
what  purpose  they  were  given ;  and  a  number  of  tickets  for 
ofBcers'  fees ;  that,  not  knowing  to  what  extent  they  could 
rightfully  proceed,  under  the  order  of  court,  in  making  the 
settlement  required ;  and  the  said  Elliott^  or  any  person  for 
him,  having  failed  to  appear  before  them  with  his  accounts ; 
they  had  declined  making  the  attempt  until  instructed  in 
what  manner  the  same  was  to  be  done,  what  species  of  cre- 
dits were  to  be  allowed,  and  whether  proof  of  each  of  them 
was  to  be  required." 

On  the  3d  of  April  1811,  the  cause  came  on  again  to  be 
heard ;  whereupon  the  Chancellor  was  of  opinion,  ^  that  the 
equity  in  the  plaintiff's  bill,  having  been  denied  by  the  an- 
swers, was  not  sufficiently  supported  by  testimony ;  and  the 
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plaintiffs  having  indirectly  admitted  a  sufficiency  of  assets(l)     I>xcbmbik, 

to  satisfy  the  judgment  at  la^v,  the  errors  in  which  they,  had    K^^^^^m^k 

released  ;  and    having /ai/erf  to  take  and  exhibit  the  account    preston  and 

directed  to  be  taken  for  their  benefit,  or  shew  cause  to  the  others,  execu- 
tors of  Wall 
contrary ;  it  was  ordered  and  decreed  that  the  injunction  be  v. 

dissolved,  and  the  bill  dismissed."  ^TriruTeesf^ 

To  this  decree  an  appeal  was  granted,  and  supers<!deas 

awarded  by  a  judge  of  this  court. 
The  cause  was  submitted  by   Call  for  the  appellant ;  no 

counsel  appearing  for  the  appellees. 

Friday.  December  \7th  1813,  the  following  was  delivered 
by  Judge  RoANB  as  the  opinion  of  the  court. 

^The  court  is  not  satisfied  that  the  negligence  or  inat- 
tention of  the  appellant,  in  relation  to  the  suit  at  law,  is  a 
sufficient  ground  on  which  he  could  be  let  into  a  court  df 
equity : — yet  the  judgment  rendered  in  that  case  having 
been  wholly  without  defence  on  the  part  of  the  appellant,  or 
the  administrators ;  and  the  damages  found  not  being  vin- 
dictive, but  graduated  by  the  magnitude  and  value  of  the 
estate  undertaken  to  be  administered  ^  and  it  now  appearing 
to  the  court,  by  the  settlement  of  James  Elliott's  accounts 
with  Montgomery  Court,  which,  though  not  conclusive,  is 
prima  facie  evidence  of  the  facts  and  disbursements  therein 
contained,  that  a  considerable  part  of  that  estate  was  bona 
fide  disbursed  by  that  administrator,  by  which  (if  ultimate- 
ly supported)  the  amount  of  the  estate,  and  the  correlative 
amount  of  damages  enuring  to .  the  distributees  would  be 
proportionably  diminished;  and  it  moreover  appearing,  from 
that  account,  that  the  portions  of  one  or  more  of  the  dis- 
tributees of  Robert  Gressom  had  been  paid  them  by  the  said 
James  Elliott^  by  which,  without  the  interference  of  a  court 
of  equity,  they  would  receive  the  said  sums  twice ; — and 
this  case  also  presenting  the  spectacle  of  two  administra- 

(1)  Note.  The  Chancellor's  meaning  appears  to  be,  that  the  plain- 
tiffs had  indirectly  admitted  that  they  had  assets  of  the  estate  .of  ^dam 
ffaO^  their  intestate,  sufficient  to  satisfy  the  judgment  against  them ; 
nothing  to  the  contrary  being  alledged  in  the  bill. 

VOL.  IV.  P 
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December,     tors  in  the  character  of  distributees  recovering  damages 
.  ^^,.^^*.    from  their  own  security  for  their  own  default  as  administra- 
Preston  and    ^^''^  » — ^tinder  all  the  circumstances  of  the  case,  the  court  is 
others,  execu-  of  opinion  that  it  presents  a  fit  subject  for  the  interposition 
V.  of  a  court  of  equity,  by  which  the  damages  recovered  will 

^uibut  es^*^  ^^  reduced  or  graduated,  and  the  sum  recovered  be  appor- 
tioned among  the  appellees,  according  to  their  respective 
rights  and  the  principles  of  equity  and  justice. 

^<On  this  ground,  the  court  is  of  opinion,  that  the  chan* 
cellor  was  correct  in  decreeing  an  account  between  the  par- 
ties ;  and  that  he  erred  in  dispensing  afterwards  with  that 
account,  and  dismissing  the  appellant's  bill.  The  decree  is 
therefore  reversed  with  costs,  and  the  cause  remanded  for 
th&'  purpose  of  having  such  account  taken»  and  a  decree 
rendered  among  the  parties  pursuant  to  the  principles  of 
this  decree  ; — in  taking  which  account,  if  the  settlement  by 
James  Elliott  with  Montgomery  Court  be  not  surcharged 
or  falsified,  either  in  the  whole,  or  in  part,  it  is  to  be  taken 
as  correct,  and  be  admitted  to  bind  tne  present  parties," 


Saturdayy  Dec,         HolHngsworth  aguinst  Lupton  and  Wife. 

The  following  opinion  and  decree  of  the  honourable  John 
pute  concert  Brown,  Judge  of  the  Superior  Court  of  Chancery  for  the 

ing  the   divi-  Staunton  District,  pronounced  in  this  cause,  contains  a  suffi- 

Bioii  of  a  tract    -      ^    ^  ^  .r^.  .  ••  ... 

of  land  under  ^lent  statement  of  the  case,  together  with  some  able  obser- 

a  will,  be  sub-  yations  on  the  law  concerning:  awards, 

mitted  to  urbi-  ^ 

tration  in  ^e-      "This  suit  is  brought  to  set  aside  an  award,  and  a  divi- 

and 'aif^ard  *''°"'  agreeably  tliereto,  of  a  tract  of  land  devised  by  Isaac 

be  made,  stat-  HolHngsworth,   deceased,    to   Jonah    HolHngsworth,   (under 

ing-that,  *7*rcmi      ,  ,         ,..«.,.%         .        4.^^ 

the  pi^ofs  ad-  Whom  the  plamtiffs  claim,)  and  the  wife  of  the  defendant 

duced  to  t/ic    Lufiton^^nd  to  have  the  same  divided  according:  to  the  will 

Ji'om  the  tenor 

of  tJie  will,  and  evident  intention  of  the  testator,^*  one  of  the  parties  is  entitled  to  a  .cer- 
tain niinibcr  of  acres,  to  be  divided  from  the  rest  by  a  specified  line  ;  and  the  other 
to  tl;e  residue  of  the  tract  ;  such  award  (being  free  from  objection  in  other  respects) 
is  valid,  notwithstuiuling  the  line  established  by  it,  is  different  from  the  dividing  line 
mentioned  in  tlie  wilL 
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of  the  said  Isaac.     Two  reasons  arc  assigned  why  the  court    December, 

should  set  aside  the  award  ; — I  si.  That  it  is   not  within  the    ,    ^    '     . 

submission  ;  and  2dly.  That  it  is  erroneous.     The  language  Holiincsworth 

of  the  submission  and    award  furnishes,  it  is  believed,  a  ^• 

.     .  ,      -  ...  r^  .     .         Luptoii  and 

conclusive  answer  to  the  first  objection.     The  submission         wife. 

is  of  a  "a  certain  matter  of  controversy  depending  between 
Jonah  HoiUngaworth  and  David  Lufiton^  respecting  the  divi- 
sion of  the  lands  devised  to  Mart/y  the  wife  of  the  said  David 
LuftSoHy  and  the  said  Jonah  Hollingsworchyhy  the  will  of  their 
&ther,  Isaac  HoUingstvorthj  deceased."  The  arbitrators, 
after  reciting  that  they  "  have  been  chosen  to  arbitrate,  he. 
upon  a  certain  matter  in  dispute  betweert  the  panics  re- 
specting the  will  and  division  of  the  land  of  Isaac  Hollings- 
worthy  deceased,"  proceed  as  follows,  viz.  "  From  the 
proofs  adduced  to  us^  from  the  tenor  of  the  will,  and  evident 
intention  of  the  donor,  Jonah  HoUingsworth  is  entitled  to  two 
hundred  acres  of  land,  beginning  forty-two  poles  from  the 
stake,  corner  to  lot  No.  5,  &c.  and  to  be  continued  from 
thence  a  direct  course^  until  it  intersects  the  opposite  line  of 
the  general  patent,  so  that,  after  leaving  one  hundred  and 
ninety  acres  to  John  J^ealy  the  husband  of  ^nne  Hollings^ 
worthy  to  include  two  hundred  acres  to  Jonah  HoUingstvorthy 
aforesaid.  The  remainder,  be  it  more  or  less,  wc  consider 
as  the  property  of  David  Lufitony  and  award  accordingly, 
kc.  &c."  If  then  we  are  to  be  governed  by  the  language 
of  the  submission  and  award,  as  exhibited  here  under  the 
hands  and  seals  of  the  parties,  the  first  objection  must  fail. 
But  the  plaintiffs  contend  that  they  have  now  a  right  to  ex- 
plain, by  the  testimony  of  the  arbitrators,  what  the  matter  in 
controversy  was  ;  that  it  was  not  ge?ieral^  respeclinji^  the  di- 
vision of  the  lands  devised  by  Isaac  Hollingsworth  to  the 
parties,  (as  the  submission  states,)  and  whether  Jonah  Hoi- 
tingsfvorth  was  to  be  confined  to  two  hundred  acres,  (as  the 
award  expresses  ;)  but  that  it  was  confined  to  the  single  en- 
quiry, w/i^/Aer  the  course  of  the  line  beginning  42  poles  from 
the  stake,  corner  to  lot  No.  5,  should  be  south  45  west,  (as 
claimed  by  Lufiton  to  have  been  the  intention  of  the  testa- 
tor,) or  south  54  west,  the  course  mentioned  in  the  will,  and 
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DscxxBEx,    insisted  for  by  Hollingsworth  ?  Independent  of  the  inadrois* 

.  ^^*^.    sibility  of  such  testimony  upon  reason  and  general  princi- 

HoUinMwpnh  P^^^'  there  is  an  additional  objection  to  it  in  this  case.     That 

^-      «    is  from  the  award  : — for  the  arbitrators  themselves,  (ac^ainst 
Lupton&wifc.  ^         ...  ... 

whom  no  charge  of  partiality  or  improper  conduct  is  made, 

but  the  reverse  is  admitted  by  the  bid,)  have  clearly  express- 
ed in  their  award,  that  this  was  not  the  only  point  in  bsue. 
Instead  of  expressing  any  opinion  about  the  course  of  a  line, 
or  referring  to  any  marked  line»  they  have  taken  a  general 
view  of  the  subject  agreeable  to  the  extent  of  the  submis* 
sion,and  have  said  that  Jonah  Hollingavforth  was  entitled  to 
200  acres  under  the  will,  and  David  Lufiton  to  the  balance, 
after  reserving  to  JohnNeale  190  acres.  The  arbitrators  are 
known  to  the  court,  and  their  respectability  or  integrity  will 
not  be  questioned  where  they  are  known.  Those  of  thetn 
who  have  been  examined  do  not  pretend  to  have  a  perfect 
recollection  of  all  the  circumstances ;  nor  can  it  be  presum- 
ed that  they  should  after  such  lapse  of  time.  They  havci 
no  doubt,  very  truly  stated  what  they  know  and  believe  ;  but, 
on  general  principles,  their  testimony  cannot  be  received  to 
the  extent  contended  for  by  the  plaintiffs.** 

^<  But  it  is  said  that  the  arbitrators  have  erred  in  point  of 
law  ;  that  this  error  is  apparent  upon  the  award,  and  can  be 
therefore  corrected  by  the  court.  The  general  rule  in  cases 
of  awards  is,  that  the  arbitrators  are  judges  of  the  parties' 
own  choosing,  and,  therefore,  they  cannot  object  against  the 
award  as  an  unreasonable  judgment,  or  as  a  judgment  against 

(a)  1  Mc.  64,  law."  (a)    And  this  rule  appears  to  me  to  be  bottomed  on 
Medcalfe  v.       ,  .  .  ,  ,^      .  .       .  ^       .  . 

Medcdfe,  ^^  mo^x.  substantial  reason.  If  a  mere  mistake  of  arbitra- 
tors in  a  matter  of  law  was  a  sufficient  ground  to  set  aside 
their  award,  then  this  cheap,  speedy,  and  frequently  equita- 
ble mode  of  settling  controversies,  vi^ould,  in  a  great  mea- 
sure, be  done  away.  For  I  think  it  may  be  safely  affirmed 
that  none,  or  but  few  references  are  made  in  which  questions 
of  law  do  not  constitute  the  principle  ground  of  difference 
between  the  parties.  Plain  simple  questions  of  fact,  upon 
which  no  legal  controversy  can  arise,  are  seldom  submitted 
to  arbitrators.    But  where  the  law  is  doubtful,  where   tbe 
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parties  wish  to  avoid  an  expensive  8uit>  the  result  of  which    Dkce^tbeb, 

caDBOt  be  certainly  known ;  or  where  they  desire  substan« 

tial  justice,  witliout  regarding  the  strict  legal  rules  of  deci-  HolliiiMworth 

sion  s  in  such  cases  it  is,  that  we  find  them  submitting  their  v. 

.    .  ri  J  •       .        .  .    LuT>ton&wife. 

causes,  not  to  judges  of  law,  not  to  men  versed  in  the  chi- 
canery of  courts,  but  to  honest  judicious  neighbours,  without 
any  pretentions  to  law  learning,  but  in  whose  judgment  and 
integrity  they  have  confidence  :  a  cheap  and  speedy  trial, 
and  substantial  justice  is  all  that  is  sought  for,  or  can  be  ex- 
pected by  the  parties ;  not  a  decision  which  would  bear  a 
critical  examination  by  the  legal  touchstone.  And  would  it 
QOt  defeat  the  very  end  which  the  parties  profess  to  have  in 
view  ?  Would  it  not  be  a  direct  violation  of  the  very  terms 
of  the  submission,  if  either  party,  for  a  mere  error  in  the 
arbitrators,  whether  an  error  of  fact  or  of  law,  should 
be  permitted  to  plunge  his  adversary  into  all  the  perplexi- 
ties and  difficulties  of  a  doubtful  legal  contest,  after  this  ex- 
press agreement  to  the  contrary  ?  It  is  true,  there  may  be 
errors  of  so  gross  and  palpable  a  nature,  as  to  induce  a  be- 
lief that  they  must  have  proceeded  from  some  improper 
bias  in  the  minds  of  the  arbitrators,  or  from  some  gross 
misbehaviour  or  inattention.  In  such  cases,  relief  might  be 
proper.  The  doctrine,  that  courts  may  relieve  against  er- 
rors either  of  law,  or  fact,  afi^iarent  on  the /ace  of  (he  award, 
may  be  found  in  many  cases  in  the  books,  and  is  recognized 
by  our  Court  of  Appeals  in  the  case  of  Fleaaantsy  Shore  Uj 
Co.  y,Roa9f  1  IVaah.  156.  The  same  doctrine  prevails  where 
tbe  errors  appear  in  a  paper  accompanying  the  award,  drawn 
up  at  the  same  time  and  evidently  connected  with  it.  This 
doctrine  is  admitted,  not  as  ah  exception  to  the  general  rule 
before  laid  down,  but  as  a  part  of  that  rule  founded  upon  the 
same  principle.  But,  in  such  cases,  it  ought  clearly  to  ap- 
pear that  the  arbitrator  meant  to  be  governed  atricUy  by  the 
lav,  or  the  fact.  For  example,  suppose  he  states  in  his 
award,  or  incloses  his  award  in  a  letter  in  whicli  he  states, 
^Gentlemen,  I  have  considered  the  lavf  as  establishing  the 
best  rule  of  decision  in  the  case  submitted  to  me ;  I  have 
therefore  made  mine  agreeably  to  its  principles  ;"  when  it 
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Decembeh,    is  manifest  that  the  award  is  in  direct  hostility  to  every  Ic* 

1813* 
.  ^p.;^!    I    gal  principle  by  which  he  professed  to  be  governed  ;  ought 

Hollinffsworth  ^^^  ^^^^   ^^  award  to  be  set  aside  ?  Certainly.    But  not  on 

V.  the  ground  that  the  judgment  of  the  arbitrator,  when  unrea- 

Lupton  &  wife.  .  ,  .        ,  ,  ....  .         . 

sonable,  or  against  law,  does  not  bind  the  parties :  but  on  the 

ground  that  he  has  not  given  the  judgment  which  he  intend- 
ed  ;  and  therefore  the  court,  carrying  his  intention  into  ef- 
fect, so  far  at  least  as  not  to  bind  the  parties  by  a  decision 
contrary  to  that  intention,  will  set  aside  his  award.  It  this  was 
not  the  doctrine,  how  should  we  reconcile  the  various  seeming- 
ly contradictory  decisions  on  the  subject  of  awards,  in  some 
of  which  it  is  expressly  laid  down  that  an  error  in  law,  where 
the  arbitrator  undertakes  to  decide  the  law,  shall  not  vitiate 
the  award  ?  In  such  cases  we  must  presume  that  the  ques- 
tion of  law  was  submitted  by  the  parties,  and«  therefore,  un- 
der the  general  rule  first  laid  down,  they  were  bound." 

"  Apply  these  principles  to  the  case  before  the  court ;  and 
what  ought  to  be  the  decision  I  The  will  referred  to  in  the 
award,  and  upon  which  the  arbitrators  in  part  decided,  is  be- 
fore the  court.  Agreeably  to  reason  and  precedent,  I  think 
the  court  may  look  into  that  will,  and  compare  it  with  the 
award.  And  if  that  had  been  the  only  evidence  before  the 
arbitrators,  or  the  only  ground  of  their  decision,  I  should 
have  been  very  much  disposed  to  consider  the  case  within 
the  influence  of  the  rule,  that  errors  in  la>y  or  fact  apparent 
on  the  award  might  be  corrected  by  the  court.  But  the  ar- 
bitrators in  their  award,  state  other  grounds  of  decision. 
They  say,  «/rom  the  proofs  adduced  to  us,  from  the  tenor  of 
the  will,  and  evident  intention  of  the  donor,**  they  have  made  up 
theiraward.  What  these  other  proofs  were  does  hot  appear;  nor 
ought  we  to  confine  it  to  strictly  legal  testimony.  The  con- 
troversy respecting  the  division  of  the  land  was  submitted. 
The  parties  might  have  agreed  that  the  arbitrators  should 
examine  into  facts  not  strictly  examinable  in  a  court  of  law, 
and,  (as  is  generally  the  case  where  there  is  no  partiality^  or 
misconduct,)  make  up  such  an  award,  as  appeared  to  them, 
upon  the  whole  view  of  the  subject,  to  be  just  and  equitable. 
And  this  would  appear  to  have  been  the  case  from  the  long; 
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acquiescence  of /o^aA  ^o//m^«worM  under  the  award.     lie    DzrEWBER, 

lired  several  years  afterwards,  contented,  (for  aught  that  ap-    .  ^^^..^^^  j 

pears  to   the  contrary,)  under  it,  and  the  division  made  in  Hollln^wortli 

pursuance  thereof:  and  it  is  only  since  his  death,  that  it  is  ^• 

.,     .     ..  .  r«.  Lupton&wife. 

attempted  to  be  set  aside  by  his  representatives.  The  court 

doth  therefore  adjudge,  order  and  decree  that  the  bill  of  the 

plaintiflTs  be  dismissed  with  costs." 

From  this  decree  the  plaintiffs  appealed. 

George  K.  Taylor^  for  the  appellants. 

WUliamS'i  for  the  appellee. 

Wednesday,  January  5th,  1814,  Judge  Roane  pronounced 
the  opinion  of  this  court,  that  the  decree  be  affirmed. 


Kippen  and  CompaDy  against  Cart's  Executor.        n'ediwdai'. 

In  the  year  1806,  an  action  of  debt  was  brought  by  George  ^'  '^",^0^^^"" 

Kififien  1st  Comfiany  in  the  county  court  of  Albemarle  against  fend  himself  a- 

Gariand  Carr^  surviving  executor  of  Samuel  Carry  deceased,  of  a  crf«6Vor,  by 

on  a  bond  executed  by  the  testator.    The  defendant  pleaded  shewing   that, 

betore  l»e  na<l 
payment ;  after  which,  the  cause  being  removed  by  certio-  notice  of  the 

fari  to  the  superior  court  of  law,  he  filed  an  additional  plea  {J^*^J^"|'^'^  ^^fj 

o{  fileme  administravU.     A  jury  was   impanelled  to  try  the  over  the  asseis 

bsucs  joined,  and   found  the  first  issue  in  favour  of  the  ^^^j^^f^^^^^* 

plaintiffs,  but,  by  consent  of  parties,  was  discharged  from  (CT  See  ^m;- 

rcndering  a  verdict  on  the  other ;  whereupon  a  case  was  1  fviuh.  312. 

agreed,  "  that  the  defendant's  testator  departed  this  life  in 

the  year  1777;  that  the  defendant,  in  the  year  1788  or  1789, 

having  had  no  notice  of  the  existence  of  this  debt^  proceeded 

to  pay  over  to  the  legatees  the  assets  then  remaining  in  his* 

hands,  which  amounted  to  more  than  the  debt." 

On  this  case,  judgment  was  given  against  the  plaintiffs, 

who' thereupon  obtained  a  writ  of  su/iersedeaa  from  a  judge 

of  thb  court. 
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IVickham  for  the  plaintiffs. 
Wirt  for  the  defendant. 

The  following  opinion  of  tliis  court  was  ^delivered   by 

judge  Roane. 

I 

^^The  court  is  of  opinion  that  the  judgment -of  the  Supe- 
rior Court,  rendered  upon  the  case  agreed  between  the  par- 
ties in  this  cause,  is  erroneous  in  this,  that  the  defence  there- 
in set  up  in  bar  of  the  appellant's  demand  is  not  sufficient 
in  law  to  bar  or  preclude  the  same ; — ^the  rule  being  that, 
as  a  testator  may  be  bountiful  as  well  as  just  in  the  dispo- 
sition of  his  estate,  so  his  legal  representatives  are  the 
proper  judges  of  his  ability  in  that  particular;  and  that  their 
ability  to  pay  his  debts  as  well  as  legacies  is  acknowledged 
by  their  delivering  up  legacies  to  those  entitled  thereto; — 
and,  also,  because  the  law,  foreseeing  that  there  might  be 
dormant  debts  not  knowtltto  the  executor  or  ildministrator 
at  the  time  of  his.paymcnt  of  the  legacies,  has  provided  a 
mean  by  which  be  is  indemnified  against  the  same.  On 
this  ground,  the  judgment  is  reversed  with  costs ;  and  judg- 
ment is  to  be  entered  for  the  appellant  according  to  the  ver- 
dict of  the  jury."  ^i 


Argved  Tues- 
day, January 
4th,  1814. 


Daniel  against  Morton. 

The  declaration  in  this  case,  being  uncommon,  is  here 


1.  A declara- inserted: 
tion,  in  aasump^  ... 

«*/,  stating  that,  the  plaintiff  being  acred' tor  of  a  person  deceased,  and  having  (with 
a  view  to  secure  his  debt)  moved  the  proper  court  to  grant  him  administration  of  tlie 
estate  of  said  decedent,  the  defendant,  (aJleging  that  he  was  a  creditor  also,)  assured 
him  that  if  he  would  withdraw  his  said  motion,  and  suffer  the  defendant  to  have  the 
administration,  he  the  defendant  would  pay  him  his  debt  out  of  the  fii-st  money  wliich 
should  come  to  his  hands  as  administrator ;  "  that,  thereupon,  the  plaintiff  did  agree 
to  relinquish  his  right  to  adminisfer  as  aforesaid;  and  the  defendant  did  then  and  there 
admimster;"  (-without  averring  that,  in  conformity  vdth  the  said  agreemertt,  tfte  pf(mitiff  xUd 
relinqidsh  his  pretension  to  the  adtmnistration;) — such  declaration  is  altogether  defective, 
and  not  to  be  aided  by  verdict 
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"  Cumberland  County ^  to  wit  ;— 

*<  WUUam  L.  Morton  surviving  partner  of  Qutn  ^  William 

L,  Morton  complains  of  John  Daniel,  in  custody,  kc.  of  a 

plea,  for  this,  to  wit,  that,  whereas  a  certain  Samuel  Price^ 

in  his  lifetime,  to  wit,  on  the  15th  day  of  May  1799,  at  the 

parish  of in  the  county  aforesaid,  was  indebted  to 

the  said  Quin  l2t  William  L.  Morton  in  the  sum  of  45/.  Sa, 
9</.,  with  interest  from  the  day  and  year  aforesaid,  by  bond, 
which  said  bond  has  by  time  and  accident  been  lost;  that 
the  said  Samuel  Price  afterwards,  to  wit,  on  the      '  day 

of in  tne  year  of departed  this  life,  having 

first  made  and  published  his  last  will  and  testament,  there- 
in  appointing  ERzabeth  Price ^  John  JV.  Read^  Clement  R, 
Jameaon^  and  William  Price  his  executors;  and  whereas,  af- 
terwards, to  wit,  on  the  6th  day  of  October  1801,  the  said 
Quin  ^  William  L,  Mortwty  by  motion  to  the  County  Court 
of  Charlotte,  procured  a  summons  to  be  issued  by  the  said 
court  of  Charlotte,  commanding  the  said  executors  and  exe- 
cutrix to  produce  the  said  will  at  the  December  court  then 
next,  and  shew  cause  why  they  did  not  take  probate  there- 
of; and  whereas,  afterwards,  to  wit,  on  the  7th  day  of  De- 
cember 1801,  the  said  will  wa»  produced  to  the  said  Court 
of  Charlotte  County  by  the  said  executrix,  and  was  proved 
and  ordered  to  be  recorded ;  and  the  executrix  and  execu- 
tors aforesaid  did,  then  and  there,  in  «pin  court,  renounce 
the  burthen  of  the  execution  of  the  said  last  will  and  testa- 
ment ;  and  whereas,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  said  Quin  ^  William  L,  Morton  moved 
the  9aid  Court  of  Charlotte  County  to  grant  letters  of  admi- 
nistration, with  the  will  annexed  of  said  Samuel  Price  de- 
ceased, to  the  said  William  L,  Morton^  with  a  view  to  se- 
cure the  debt  aforesaid  to  them;  and,  before  the  said  court 
of  Charlotte  county  had  given  any  opinion  on  the  said  mo- 
tion, the  said  defendant  John  Daniel^  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  parish  and  county  aforesaid,  and 
within  the  jurisdiction  of  the  district  court  held  at  Prince 
Edward  court  house,  requested  the  said  William  /..  Morton 
to  consent  that  he  the  said  defendant  should  have  the  ad- 

VOL.   IV.  Q 
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Daniel 
▼. 

Morton. 
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ministration  as  aforesaid,  stating  that  said  estate  of  Samuel 
Price  was  much  indebted  to  a  mercantile  concern  to  which 
he  belonged,  that  he  knew  the  debt  due  to  the  said  Quin  l^ 
William  L,  Morton  was  by  bond,  for  that  he  himself  was 
the  subscribing  witness  thereto,  and  that  if  the  said  WUUam 
jL.  Morton  (who  was  acting  for  the  said  Quin  Isf  William  i. 
Morton)  would  withdraw  hia  said  motion^  and  suffer  him  the 
said  defendant  to  take  administration  as  aforesaid,  he  the 
said  defendant  would  pay  to  the  said  Quin  ^  William  Z. 
Morton  the  debt  due  by  the  said  deceded  Samuel  Price  to 
them,  out  of  the  first  money  he  got  in  his  hands  belonging 
.to  the  said  estate  of  Samuel  Price  deceased  ;  and  thereufion 
the  said  William  L,  MortoUy  for  and  on  behalf  of  said  Quin 
Ist  William  L.  Morton  did  agree  with  the  said  defendant  that 
he  would  relinquish  his  right  to  administer  as  aforesaid,  and 
the  defendant  agreed  that  he  would  administer  as  aforesaid, 
and  would  pay  the  debt  aforesaid  to  the  said  Quin  ^  Wil- 
liam L»  Morton  out  of  the  first  money  which  came  to  his 
bands  as  administrator  aforesaid,  and  the  said  defendant  did 
then  and  there  administer  as  aforesaid ;  and  the  phintiff  arers 

that  afterwards,  to  wit,  on  the day  of at  the 

parish  of and  county  aforesaid,  and  within  the  ju- 
risdiction of  this  court,  assets  of  the  said  Samuel  Price  de- 
ceased, more  than  sufficient  to  pay  the  debt  aforesaid  came 
to. the  hands  of  the  said  defendant;  but  the  said  plaintiff 
avers  that  the  said  defendant  hath  not  performed  his  said 
agreement,  but  the  same  has  violated  and  broken,  in  this, 
that  he  hath  not  paid  the  debt  aforesaid  either  to  the  said 
Quin  ^  William  L,  Morton  in  the  lifetime  of  the  said  Quin 
or  to  the  plaintiff  since,  and  to  pay  the  same  to  the  plain- 
tiff doth  still  refuse)  to  the  damage  of  tlie  plaintiff  S  ^00, 
and  he  siu^s,  &c." 

The  defendant  having  pleaded  the  general  issue,  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  court's  opi- 
nion upon 'a  demurrer  to  evidence,  which  need  not  here  be 
stated.  The  demurrer  was  overruled,  and  judgment  enter- 
ed for  the  plaintiff;  whereupon  the  d^Tendant  obtained  a  writ 
of  suflersedeas  from  the  court  of  appeals. 
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The  petition  for  the  gufiergedeas  set  forth  the  following 
reasons  for  reversing  the  judgment :— • 

1 .  Because  there  is  no  cause  of  action  shewn ;  for  no  con- 
sideration is  laid ;  as  it  does  not  appear  that  Quin  ^  iru- 
Ham  L,  Morton  lost,  or  the  petitioner  gained  any  thing  by 
the  said  supposed  arrangement  relative  to  the  administra- 
tion on  Price* B  estate  ;  because  the  petitioner  had  as  much, 
and  even  a  better  right  to  apply  for  the  administration  than 
the  said  WUUam  L.  Morton^  who  was  not  a  creditor  in  his  in- 
dividual right,  but  merely  as  a  partner  of  Qvm  Isf  IVilliam  L. 
Morton  ;  whereas,  the  petitioner  was  a  creditor  in  his  own 
right  only,  and  therefore  his  pretensions,  if  not  superior, 
were  at  least  equal  to.  those  of  the  said  WUliam  //.  Morion, 
Besides,  it  is  not  stated  in  the  declaration  that  the  said  WiU 
Ham  L,.  Morton  didy  ./.  factj  relmguUh  hia  qfifilicaiion  ;  but, 
(for  aught  that  appears  to  the  contrary,)  the  administration 
Biay  have  been  granted  to  the  petitioner  after  content. 

2.  Because,  if  t(ie  consideratioo  were  even  good,  the  de- 
claration is  (1.  fective  in  not  laying  an  aasumfisitj  in  conside* 
ration  of  the  forbearing  of  William  L»  Morton  to  prosecute 
his  application  for  the  administration  ;  for  such  forbearing, 
if  it  had  existed,  ought  to  have  been  particularly  alledged, 

and  that,  tn  consideration  thereof  j  the  petitioner  aaaumed :  (a)  (o)  See  Cooke 
whereas  nothing  of  that  kind  is  stated  in  the  declaration.        Catf'*39*-   and 

3.  Because  the  supposed  agreement  is   stated  to  have  Wintum's  Exc- 

ctUor  V,  Fran- 
been  made  with  WUliam  L,  Morton j  and  not  with  Quin  ^  cisco,  2  Wmh^ 

William  L,  Morton  ;  who,  therefore,  could  not  support  the  ' 
action  upon  that  statement :— -but  •  the  declaration  should 
have  alledged  an  agreement  with  the  plaintiffs  directly  ;  for, 
in  pleading,  it  is  not  sufl&cient  to  draw  inferences  of  an  agree- 
ment from  the  circumstances,  but  the  agreement  itself  must 
be  directly  alledged. 

4.  Because  there  was  no  evidence  that  the  bond  was 
lost,  or  unpaid  ;— -so  that  there  was  nothing  to  shew  an  ex-r 
istiog  debt  due  to  the  plaintiffs  at  the  time. 

5.  Because  the  agreement,  as  supposed,  would  have  been 
against  law  ;  for  it  alleges  in  effect  that  the  petitioner  pro* 
mised  to  pay  the  plaintiff's  debt,  at  all  events,  out  of  the  first 
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DscEKBSK,  assets  which  came  to  his  hands,  without  regard  to  the  dig- 

i^^.,^.^!  D^V  of  debts ;  whereas  it  is  the  duty  of  an  administrator  to 

Fairfax  P^F  ^^®  debts  according  to  digoity ;  and,  therefore,  every 

»\  agreement  to  the  contrary  is  fraudulent  on  the  creditors  col* 

tors.  lectively,  and  repugnant  to  law. 

Saturday i  January  Bthy  1814.  The  following  was  deliver- 
ed by  Judge  Roane  as  the  opinion  of  the  court. 

"The  court  (not  deciding  upon  any  other  question  occurring 
in  this  cause,)  is  of  opinion  that  the  declaration  is  defective  in 
this,  that  there  is  no  averment  therein  that  the  appellee  did  re- 
linquish his  pretension  to  administer  on  the  estate  of  Samuel 
Priccy  deceased,  pursuant  to  the  agreement  therein  stated, 
and  because,  for  any  thing  in  the  said  declaration  averred, 
the  said  appellee  may  not  have  relinquished ;  but,  on  the 
contrary,  the  administration  on  said  estate  may  have  been 
granted  to  the  appellant,  on  the  decision  of  a  motion,  which 
may  have  been  contested  by  the  appellee  notwithstanding  the 
-agreement  aforesaid ;  so  that,  if  a  recovery  were  had  upon 
this  declaration,  it  might  bci  for  aught  averred  therein,  whol- 
ly without  consideration.  On  this  ground,  the  judgment 
is  reversed  with  costs,  and  judgment  entered  for  the  de- 
fendant." 


'tm'im'  Fairfax  againsf  Mixst^s  Executors. 

an  appealor^     THIS  was  a  suit  in  the  Superior  Court  of  Chancery  for 

allowed    ain-  the  Staunton  District,  in  behalf  of  the  executors  of  Battaile 
jiot  be  regular-  • 
\j  dismissed 

from  the  appellate  court  but  in  the  mode  prescribed  by  the  Statute ;  yet  the  party  ob- 
taining it  ma^,  by  his  express  ponsent,  or  by  acts  indicating  suph  consent,  estop  him- 
self m>m  objecting  the  pendency  thereof,  and  may  by  such  acts  or  consent  with  the 
concurrence  of  the  adverse  party,  ^restore  the  jurisdictionof  the  court  below. 

2,  What  acts  of  an  appellant,  who  ikils  to  prosecute  his  appeal,  are  sufficient  to  estop 
and  preclude  liim  from  relying  on  the  pendency  thereof. 

3.  Under  what  circumstances,  a  sale  of  land  by  coramiasioners,  in  obedience  to  a  de- 
cree in  Chancery,  x)ught  not  to  be  set  aside. 
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Mu9e  afi:ainst  Ferdmando  Fairfax  and  others,  to  foreclose     sxcewbkb, 

181*? 

the  equity  of  redemption  in  certain  lands  mortgaged  by  Fait'      ^^^^^.^^  i 
fax  to  Mtuc  in  his  life-time.    The  Chancellor  having  made       Fairfax 
an  mteriocuiory  decree*  and  erranted  an  appeal  m  vacationy  v. 

which  was  dismissed  by  the  Court  of  Appeals  as  improvi-         tors. 
deotly  allowed  ;(a)  and  the  cause  being  remanded  for  farther    ^a)  See  2  Jy, 
proceedings ;  a  decree  was  pronounced,  upon  an  amended  and  ^.558— 9 
bill,  answers,  &c.  on  the  6th  of  April  1809,  ^  that  the  defend- 
ant Ferdmando  Fairfax^  do  pay  to  the  plaintiffs  ^thc  sum  of 
twenty-six  thousand  six  hundred  and  sixty -six  dollars,  sixty- 
six  cents,  lawful  money  of  the  United  States,  with  interest 
thereon,  after  the  rate  of  six  per  centum  per  annum,  from 
the  1st  dayof  Marcl^   1801,  until  payment,  and  the  costs  of 
this  suit ;  and  unless  he  shall  pay  to  the  said  complainants 
the  said  sum  of  money,  with  interest  and  costs  as  aforesaid, 
CD  or  before  the  first  day  of  August  next,  the  said  defendant 
and  their  heirs,  and  all  persons  claiming  under  the  said  Fair" 
Jkxj  be  forthwith  barred  and  foreclosed  of  all  equity  and  right 
of  redemption  in  and  to  the  lands  stated  in  the   plaintiff's 
bills  to  have  been  mortgaged  by  the  said  Ferdmando  Fair- 
fax  to  BaUaUe  MumCj  the  testator  of  the  plaintiffs,  with  the 
reservation  hereinafter  contained  with  respect  to  the  claim 
of  the  defendant  Huratj*'  (who  had  a  prior  incumbrance  on 
part  of  the  mortgaged  premises  ;)  <<  and  that  Eluha  Boyd  of 
Martinsburg,  John   Baker  of  Shepherdstown,  and   Thomaa 
Baker  of  Frederick  county,  appointed  commissioners  for  that 
purpose,  or  any  two  of  them,  after  giving  eight  weeks  notice 
in  a  Winchester  and  Martinsburg  newspaper,  and  also  ad. 
vertising  the  sale  on  some  court  day  at  the  Court-house  of 
Berkeley  and  Jefferson  counties,  do  expose  to  sale  to  the 
highest  bidder,  at  public  auction,  taking  bonds  from  the  pur- 
chaser or  purchasers,  (unless  the  plaintiffs  shall  be  pur- 
chasers,) conditioned  for   payment  in  the  manner,  and  at 
the  time  prescribed  by  an  act  of  the  last  session  of  the  Ge- 
neral Assembly,  entitled  ^An  act  concerning  executions, 
and  for  other  purposes,'(6)  (unless  the  said  Fairfax  shall  give 
bond  and  security  in  the  court,  or  the  Clerk's  Office  thereof,  i808,  ch.  5,  p. 
pursuant  to  the  provisions  of  said  act)  so  much  of  the  lands,  ^^^' 
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Decexbeb,    in  the  plaintiflTs  bill  mentioned  to.  have  been  mortgaged  by 

j^^^*.    the  defendant  Fairfax^  to  the  plaintiff's  testator,,  as  is   free 

Fairfax       ^^"^"^  ^'^^  claim  of  the  defendant  Huritj  and  as  shall  be   ne- 

/•  ccssary  to  discharge  the   debt,  interest  and  costs  aforesaid. 

Muse's  Execu-  /  ^  / 

tors.         together  with  the  costs  and  charges  which  shall  attend  the 

sale,  and  in  such  parcels,  and  in  such  a  manner  as  the  said 
Fairfax  shall  direct ;  provided  such  directions,  in  the  opinion 
of  the  said  commissioners,  or  such  of  them  who  shall  act^ 
and  who  are  to  have  the  entire  control  on  this  subject,  shall 
not  tend  to  lessen  the  general  value  of  the  land,  or  the  plain- 
tiff's security  for  their  debt,  or  to  obstruct  the  sale ;  and  if 
the  said  Fair/ax  shall  not  think  proper  to  give  such  direo 
lions,  or  any  directions  in  relation  to  the  said  sale,  the  said 
commissioners,  or  any  two  of  them,  shall  proceed,  according 
to  their  own  discretion,  inanjr  event  to  do  justice  in  the  sale, 
as  well  to  the  plaintiffs  as  the  defendant  Fair/ax  ';  and  that 
they  report  their  proceedings  to  the  court  at  the  term  next 
after  the  said  sale  shall  have  been  made." 

From  this  decree  the  defendant  Fairfax^  by  the  court's 
permission,  appealed^  and  gave  bond  and  security  according 
to  law,  but  never  prosecuted  that  appeal ;  neither  was  it  db-  . 
missed  for  wantof  prosecudon,  as  directed  by  the  actof  aa* 

(a)  Rev.  Code,  scmbly.(a) 

ifct^*17,^p.  62!  A^  ^"^^  J"'y  Term  1809,  of  the  Court  of  Chancery,  on  the 
motion  of  the  defendant  Fairfax^  by  his  counsel,  John  Dixon 
and  John  Downy  were  added  to  the  commissioners  before 
appointed  to  carry  the  decree  into  effect. 

In  October  following,  the  commissioners  reported,  that 
they  had  laid  off  and  divided  for  sale  the  mortgaged  lands  in 
parcels,  according  to  a  plan  proposed  by  the  said  Fairfax^ 
which,  in  their  opinions,  was  calculated  to  promote  the  in-- 
terest  of  all  parties  ;  that,  afterwards,  at  the  time  and  place 
fixed  upon  for  the  sale^  (all  pre-requisites  respecting  the  ad<> 
vertiaemcnts  required  by  said  decree  having  been  strictly  ob- 
served,) they  proceeded  to  said  sale,  which,  not  being  con- 
cluded on  the  first  day  appointed,  was  continued  over  until 
the  next  day,  (agreeably  to  the  advertisement,)  and  then  con* 
eluded ;  that  several  parcels  of  the  said  lands  were  bo^ght 
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by  the  complainants,  to  the  amount  of  twenly-fi?e  thousand    Decembeb, 

three  huncired  and  twenty  dollars  and  two  cents  ;  and  other    ^^    .   ' 

parcels  by  the  said  Fairfax^  to  the  amount  of  eleven  thousand       Fairfax 

and  fifiy-three  dollars  and  fifty  cents  ;  so  that  the  atrejreffate  /• 

'  '  oo     o        Muse's  Execu- 

amount  of  the  whole  sale  was  R36,373  52   cents  ;  and  that         tors. 

Fairfax  had  executed  bonds  with  security,  conditiontd  for 
the  payment  of  the  amount  of  his  purchases  aforesaid,  with 
interest,  at  or  before  the  expiration  or  repeal  of  the  act  of 
assembly  "  concerning  executions,  and  for  other  purposes ;" 
which  bonds  were  returned  with  said  report. 

The  defendant,  Fairfax^  in  the  form  of  a  bill  sworn  to  by 
him,  presented  exceptions  to  the  report,  accompanied  wiih 
sundry  affidavits  of  witnesses,  in  relation  to  the  manner  of 
conducting  the  sale,  by  the  commissioners ;  from  which  it 
appeared  that  the  day  on  which  the  sale  commenced,  was 
cloudy,  and  occasionally  rainy  ;  which   circumstance  mi^ht 
have  prevented  some  persons,  who  would  have  bid  for  the 
land,  from  attending  ;  but  a  considerable  number  were  pre- 
sent,  three  of  whom    were  bidders,  be^des  the  defendant 
Fairfax^  and  the  plaintifiTs  agent ;  that  when  the  Meadow 
Farm  Tract,  containing  300  acres  more  or  less,  (which  was 
struck  off  to  the  agent  for  the  plaintiffs  at  5320  dollars,)  was 
offered  for  sale,  the  commissioners,  after  it  had  been  cried 
some  time,  (wishing  to  quicken  the  bidding  which  was  slow 
and  tedious,)  caused  a  proclamation  to  be  made,  that  the  far- 
ther crying  of  that  parcel  of  land  would  be  lifhited  to  fifteen 
minutes  ;  that  /'"an/aj;  objected  to  such  limitation,  observing 
that  he   had  never  before  known  the  whole  time  of  a  sale 
limited  in  that  manner,  but  only  the  time  between  one  bid 
and  another;  that  the  commissioners  at  first,  insisted  upon 
it,  but  afterwards  repeatedly  prolonged  the  time  ;  that  when 
the  land  was  cried  out  to  the   bid  of  the  plaintiff's,  the  de- 
feiidant  i^otf/ao),  who  had  recently  made  a  bid,  was  engaged 
in  a  short  conversation  with  a  gentleman  whom  he  was  re* 
questing  to  be  his  security,  and  probably  did  not  hear  the 
last  bid  cried  ;  that  the  witnesses  generally  thought  the  land 
was  cried  out  rather  precipitately,  and  without  due  notice  ; 
but  one  of  them   stated,  that  it  was  proclaimed  more  than 
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Decei«ieh,    once  by  the  cryer,  that  the  j)roperty  was  about  to  be  struck 

.  ^^^^V.    off;  and  the  commissioners  made  proclamation  also  to  that 

Faiitax       effect,  by  directing  the  cryer  not  to  dwell ;  that  about  three 

.-     J:.  minutes  elapsed,  after  the  said  last  bid,  before  it  was  struck 

Muse's  Execu-  «^       ' 

tors.         off;  that  upon  being  informed  that  the  land  was  purchased 

by  the  plaintiff*s  agent,  the  defendant  fair/ax  declared  that 
he  would  have  bid  more,  and  expressed  great  dissatisfaction 
at  the  result;  that  whether  the  sum  for  which  the  said  mea- 
dow farm  was  sold  was  under  its  cash  value  at  the  tinne,  was 
in  some  degree  doubtful ;  that  the  commissioners  manifest- 
ed a  desire  to  sell  the  land  for  the  highest  price  ;  that  they 
frequently  solicited  gentlemen  to  bid,  and  not  to  be  so  tardy 
in  bidding,  and  were  universally  supposed  to  have  acted  ufi* 
rightly  in  the  whole  transaction. 

Chancellor  Brown  over-ruled  the  exceptions,  and  con- 
firmed the  report ; — directing  the  commissioners  to  execute 
deeds  to  the  plaintiffs,  and  (when  his  bonds  should  be  satis- 
fied) to  the  defendant  Fairfax^  for  the  lands  purchased  by 
them  respectively  ;  they  producing  conveyances  for  that  pur- 
pose :  and,  inasmuch  as  there  appeared  to  be  a  balance  due 
from  the  said  defendant  to  the  plaintiffs^  of  S4082  36  cents, 
a  farther  sale  of  the  residue  of  the  mortgaged  premises  be- 
ing 500  acres  of  the  Glade  Tract,  in  the  occupation  of  Jame9 
Hurst^  (who  appeared  to  have  a  lien  thereon  for  the  sum  of 
24000,)  was  decreed  to  be  made  by  the  same  commission- 
ers ;  subject  to  that  lien.  From  which  decree  the  defendant 
Fairfax  prayed  an  appeal,  from  so  much  thereof  as  confirm- 
ed the  sale  of  the  Meadow  Farm  Tract,  and  directed  the  sale 
of  the  land  incumbered  to  Huratj  and  the  payment  of 
24082  36  cents  ;  which  appeal  the  Chancellor  granted,  so 
far  as  it  respected  the  sale  of  the  Meadow  Farm  Tract,  but 
no  farther. 

.  JSttcholaa  for  the  appellant. 
Wirt  for  the  appellee. 

Monday t  January  10/ A,  1814.     The  following  was  deliver- 
ed by  Judge  Roane>  as  the  opinion  of  this  c6urt. 


Digitized  by  VjOOQIC 


In  the  S7th  Fear  of  the  Comnumwedlth.  129 

^  The  court  is  of  opinion  that,  although  an  appeal  once     Decbxbsb, 
allowed  can  not  be  regularly  dismissed  from  the  appellate 
court,  but  m  the  mode  prescribed  by  the  statute,  yet  that  the       Fairfax 
party  obtaining  it  may,  by  his  express  consent,  or  by  acts  in-  ^• 

dicating  such  consent,  estop  himself  from  objecting  the  pen-         tors. 
dency  thereof,  and  may  by  such  acts,  or  consent,  with  the  con- 
currence of  the  adverse  party,  restore  the  jurisdiction  of  the 
coon  below.    And  it  appearing,  in  this  case,  that  the  appel- 
lant nioyed  in  the  court  below  to  amend  the   order,  for  the 
sale  of  the  land  in  question,  by  adding  two  other  commission- 
ers to  those  therein  named  ;  that  he  has  never  prosecuted 
his  appeal  taken  from  the  order  aforesaid,  even  up  to  the 
present  lime ;  and  stood  by  and  permitted  the  sale  to  take 
place  without  objection,  and  even  encouraged  others  to  pur- 
chase, by  bidding  for  the  land  himself; — the  court  is  of 
opinion,  that  these  and  other  acts,  which  equally  tended  to 
lull  the  vigilance  of  the  appellee,  and  prevent  him  from  dis- 
missing the  said  appeal  for  want  of  prosecution,  and  mani- 
fested a  dereliction  of  that  appeal  on  the  part  of  the  appel- 
lant, ought  in  equity  to  estop  and  preclude  him  from  relying 
00  the  pendency   thereof     With  respect  to  the  objections 
made  by  the  appellant  to  the  manner  of  conducting,  and  cir- 
cumstances attending,  the  sale  of  the  land  in  question  ;  while 
the  court  would  discourage  a  limitation  of  time,  prescribed 
to  the  bidders,  which  would  prevent  a  fair  sale  of  the  proper- 
ty for  the  most  it  would  bring  at  the  time  of  auction  ;  yet  the 
limitation  in  this  case  having  only  been  resorted  to  after  the 
land  had  been  cried  for  a  considerable  time,  and  even  then 
repeatedly  done  away,  and  the  sale  again  opened,  the  only 
effect  thereof  must  have  been  to  quicken  and  excite  the  bid- 
ders.   In  all  other  points  of  view,  the  conduct  of  the  com- 
missioners appears  to  have  been  equally  unexceptionable, 
and  is  Approved  by  this  court :  and,  upon  the  whole,  the  de- 
cree of  the  Court  of  Chancery  is  affirmed'. 

TOL.  IV.  R 


L 
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Argued,  Sfuw-  Speiicer  and  White  against  Wilson. 

day,     January 
Bth,  1814. 

Samuel  Spencer  and  Thomae   White  exhibited  their  bill 

invoMnff  Irmt  ^  ^^®  County  Court  of  Loudoun,  charging  that  the   com- 

^  and  confidence,  plainant  S/iencer  purchased  of  Patrick  Cavan^  agent  of  WU* 
and  in   wtiich 
it  appears  rca-  ^^^  WiUon^  a  tract  of  land  known  by  the  name  of  Scotland 

low**tl?e^com- ^'^^*' ^°''  twelve  hundred  pounds;  that  a  deed  was  to  be 

plainant     the  made  on  the  payment  of  600/.,  and  three  bonds  were  givers 

defendant's      ^®  secure  the  balance,  in  annual  payments  of  200/.  each  ;  that 

oath,     relief  y^^  p^id  the  600/.  to  Cavan,  and  received  from  him  the  deed 

may  be  gpvcn        * 

in  equity,  al-  executed  by  Wilson  ;  that  he  discharged  the  first  bond,  and 

pMty 'W&rtet/  Thomas  White  (the  other  complainant)  the  second,  by  pay- 
to  make  the  ments  to  the  said  Cavan  ;  yet  a  suit  had  been  instituted,  and 
fence  at  law.  judgment  obtained,  by  the  said  WiUon^  on  the  second  bond, 
against  the  complainant  Sfiencer  and  the  said  Thomas  White 
constituted  B  his  appearance  bail.  They,  therefore,  averring  that  no  warn- 
pent  m  axoun^  '"S  ^^*  given  them,  before  the  payments  made  to  Cavatiy 

iy,    and    also  that  they  were  not  to  pay  the  money  to'  him,  called  upon  the 

given   him    a  ,      , 

particular;     a-  defendant  Wilson  to  answer  <'  whether  the  said  Cavan  was  not 

f  u^ctof  la^d*  *^*^  ^^^^^  ^"  ^^®  ^^^^  °^  *^®  '^"^  •  ^^®^'^^''  ^^  ^^^  himself 
and    receive    personally  concerned  in  the  contract  made  for  the  same  ? 

part  of  the  pur-  ^^^  ^^  ever  receive  personally  any  money  paid  for  the  same  ? 

chase   money,  ^j^^j  j^g  ^ygj,  countermand  the  payments  of  the  several  sums 

18  bound  16  al-  "^  ^ 

low  credits  for  of  money  to  Cavan  his  agent;  or  whether  he  did  not  au- 

^entsmadc^to  thorise  him  to  receive  the  whole,  or  part  of  the  money  ?'* 

him  before  no-  concluding  with  praying  for  an  injunction  to  stay  proceedings 
tice    tliat   his  .    J  /.n 

powers  are  re-  on  the  judgment.  (1) 

yoked.  Wilson  by  his  answer  admitted  the  special  agency  of  Ca- 

van  to  sell  the  land  for  him,  and  to  receive  payment  of  all 

but  the  two  last  bonds,  which  he  never  sent  to  the  said  Ca- 

(1)  Note.  No  reason  was  assigned  in  this  bill  for  not  making  defence 
at  law ;  neither  was  it  stated  that  the  complainants  were  unable  to 
prove  tliat  Caran  was  the  general  agent  for  the  defendant,  by  other 
testimony  than  the  defendant's  oatli. 

J  j^cc  Dttvala  y.i?ow,  2Mimf.  290. 
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vanfoT  collection,  as  he  did    the  6rst.     He  contended  thai      January. 

any  payments  by  the  complainants   to  Cavan  on  account  of 

those  bonds,  A?hich  never  were  m  his  possession*  were  im-  ^  ^i 

'  r  7    .  Spencer  and 

prudently  made  by  them>  and  received  by  him  without  While, 
authority ;  and  that  the  respondent  ought  not  to  be  a  loser  wiTson. 
by  their  indiscretion. 

In  an  amended  answer  he  stated  that,  after  a  diligent 
search  among  the  papers  of  the  deceased  Patrick  Cavan^  the 
bond  which  the  respondent  sent  him  for  collection  had  been 
found  ;  that  the  only  credit  given  thereon  was  75/.  15«.  Od, 
received  by  Cavan  from  Sfiencer^  July  25th  1797  ;  and  it  was 
presumable  that  all  the  other  payments  were  meant  to  be 
applied  to  that  bond  alone. 

The  receipts  of  Cavan  (exhibited  with  the  bill)  were  for 
four  other  sums;  viz.  88/.  139.  Oc/.,  the  19th  of  March  1798; 
25/.  4*.  Od.,  the  I3th  of  August  1798  ;  32/.  9«.  Qd,j  the  4th 
of  September  1798;  and  53/.  14*.  Orf.  the  3d  of  March  1799; 
amounting,  (together  with  the  sum  of  75/.  15«.  Orf.  first  paid,) 
to  265/.  15*.  Od. ;  so  that  the  bond  for  200/.,  due  the,  1st  of 
May  1797,  was  considerably  over  paid  :  but  the  allegation  in 
the  bill,  that  the  second  bond  for  a  like  sum  due  the  1st  of 
May  1798,  wais/uliy  discharged, do^s  not  appear  to  have  been 
supported  by  testimony.  The  proof  by  depositions  was  full 
and  clear  that  Cavan  was  generally  understood  to  be  IVil^ 
<or'«  accredited  agent  in  the  county,  and  acted  as  such,  for 
some  time  before  and  after  the  purchase  of  Scotland  Mills  by 
the  complainants ;  and  it  did  not  appear  that  his  powers  were 
revoked  when  the  payments  aforesaid  were  made  to  hira. 

The  cause  was  removed  to  the  Superior  Court  of  Chan- 
cery for  the  Richmond  District,  on  the  ground  of  unreasona- 
ble delay  in  the  County  Court;  (a)  and,  being  heard,  the  («)-  see  Sup- 
bill  was  dismissed   with  costs ;  to  which  decree  an  appeal  P**^  ^°ch^4t 
was  allowed  by  order  of  this  court,  on  a  petition  exhibited  by  sect.  i.p.  4^ 
the  complainants. 

The  following  written  argument  in  support  of  the  peti- 
tion was  presented  by  the  late  Mr.  BoiU. 

It  is  not  possible  to  conjecture  a  cause  for  the  dismissiion 
of  the  bill  in  this  case,  unless  it  be  that  no  good  excuse  h 
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V. 

Wilson. 


jAircTAiiT,  shewn  why  the  complainant  did  not  defend  himself  at  law. 
.  ^^.^^^  I  The  want  of  a  discovery  was  sufficient  to  give  jurisdiction. 
Spencer  and  ^^  ^^  ^^*  ^^h  ^  submit  whether  tlie  complainant  should  not 
White,       5^  relieved, 

1st.  On  principle ; — 2d\y.  On  authority. 

On  Principle  ; — It  will  be  admitted  that  WUton  obtain- 
ed his  judgment  against  all  conscience,  and  that  the  expence 
and  vexation  of  a  chancery  suit  would  be  too  mild  a  punish- 
ment for  his  injustice. 

The  most  that  Spencer  can  be  accused  of  is  submitting  to 
bad  advice,  or  acting  with  negligence,  so  as  to  bring  on  the 
Courts  of  the  Country  a  second  course  of  trouble. 

The  great  objection  to  the  relief  is  that  it  would  encourage 
inattention  in  legal  defences,  and  multiply  suits.  To  deter 
well  informed  men  from  such  wilful  negligence,  the  disad- 
vantages of  yielding  the  swearing  side  to  the  adverse  party, 
and  encountering  two  law-suits,  would  seem  sufficient.  If 
they  are  not,  the  rule,  which  heretofore  prevailed  in  our 
Chancery  Courts,  of  relieving  only  on  terms  of  the  com- 
plabant's  paying  the  costs  of  both  courts,  might  be  added. 
In  truth  though,  the  diligence  or  negligence  of  the  people 
cannot  be  influenced  by  rules  of  courts  and  the  penalties  that 
may  grow  out  of  them.  Men  who  know  these  rules  will 
guard  against  them  :  the  ignorant  people  only  suffer  by  them. 
Sfiencer  may,  in  the  present  instance,  be  left  to  wonder  why 
80  heavy  a  forfeiture  is  inflicted,  without  ever  knowing  the 
policy  of  the  rule  under  which  he  suffers.  If  he  comes  to 
understand  that  policy,  he  may  not  be  again  in  a  situation  to 
benefit  by  it ;  for  an  ignorant  man  will  not,  in  general,  be 
brought  into  such  a  situation,  to  profit  by  such  dear-bought 
experience,  more  than  once  in  his  life. 

If  human  nature  cannot  be  changed,  the  question  is  whe- 
ther the  great  principles  of  justice  shall  be  sacrificed  to  a 
shadow  or  punctilio  ?  Shall  the  Courts  of  Equity  become 
the  passive  means  of  inflicting  pains  and  penalties  so  dispro- 
portionate to  the  offence,  as  to  subject  an  illiterate  man  to 
pay  all  his  fortune  away,  for  the  crime  of  trusting  to  the  un- 
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assisltcl  justice  of  a  court  of  law,  against  the  unconscientious      Jakuamt^ 
suit  of  one  fiUsely  assuming  to  be  a  creditor  ?       ^  .    ^^    *     < 

There  is  a  wide  difference  between  the  exercise  of  equita-  gpencer  and 
ble  jurisdiction  after  judgment,  and  the  entertainment  of  the       White, 
case  before  judgment.    It  is  the  same  difference  which  ex-      Wilson. 
ists  between  the  prerious  licence  to  commit  a  crime,  and  the 
pardon  of  it  after  it  has  been  committed.  Had  Sftencer  come 
to  the  Court  of  Equity  before  judgment,  he  might  well  have 
been  sent  to  the  Court  of  Law,  for  then  he  might  have  relief 
there.     But  now  he  can  have  relief  no  where  but  in  equity. 

Ov  Authority  ; — ^A  great  proportion  of  the  cases  on 
which  the  Courts  of  Equity  relieve  are  to  be  traced  to  the 
negligence  or  mistake  of  the  party  aggrieved.  The  common 
cases  of  giving  remedy  on  a  lost  bond,  against  ^e  negli- 
gence of  taking  no  vouchers  for  payments,  and  of  procuring 
no  evidence  of  contracts,  are  of  this  kind.  The  relief  against 
the  penalty  of  a  bond,  and  loss  of  a  mortgs^d  estate  after 
default  of  payment,  were  instances  of  interference  for  par- 
ties who  had  been  guilty  of  more  than  negligence  ;  for  the 
evils  were  brought  on  them  by  their  own  voluntary  con- 
tracts. 

There  are  scarcely  any  of  the  numerous  cases  of  relief 
agdnst  judgments,  which  occur  in  the  Chancery  Court  in 
England,  reported  in  the  English  books.  I  do  not  find  more 
than  three  tending  to  throw  light  on  this  subject.  The  first 
was  the  case  of  Fillain  v.  Hyde  before  Lord  Hardwicke, 
stated  in  3  Morgan  392.  A  discount  against  a  judgment  in  an 
action  on  the  case,  where  there  was  no  manner  of  excuse  for 
not  setting  it  off  at  law,  was  claimed :  at  first,  the  chancellor 
had  very  great  dijficulty;  but  he  at  length  yielded  to  the  strong 
justice  of  the  case  ;  on  an  intimation  of  which,  the  adverse 
party  admitted  the  discount.  This  was  supported  by  two 
cases  in  3  Vernon^  146. 

The  first  case  in  this  court  that  I  can  trace,  in  which  the 
point  occurred)  was  Barret  \.  ^/oy^,  decided  in  1790,  and  re- 
ported in  3  Call,  531.  The  court  was  unanimous.  In  the 
course  of  the  opinion,  the  president  said,  ^  Numerous  cases 
»hcw  that  Courts  of  Chancery  have  interfered  after  trials  at 
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Jaituabt,     law.    The  case  of  a  receipt  evidencing  the  payment  of  mo-r 
ney,  for  which,  notwithstanding,  a  judgment  has  been  enter- 
S         r  and  ^^'  ^"^  ^^^^^  ®^  ^  judgment  against  an  executor  on  the  plea  . 
White,        of  ne  ungues  executor^  may  be  put  as  examples.     It  would 
Wilson.       ^^  ^''"^^  ^^^^^  *  man,  for  so  small  a  mistake,  should  be  liable 
for  so  large  a  sum  :  it  would  be  contrary^  to  moral  justice.** 
Again, — ^^  a  i^ceipt  is  a  defence  at  law  ;  yet,  it  has  often 
been  admitted  to  be  used  in  equity  after  a  judgment  at  law." 
(a)2.^fl«A.36.       Ambler  v.  Wyld,  (a)  and  Pickett  v.  MorrU^  (6)  were  both 
1^       ia*A.   j^y^j^  stronger  against  the  jurisdiction  than  this.     In  both  of 
those  cases,  the  remedies  were  most  completely  admissible 
in  the  defences  at  law,  and  in  the  course  of  the  appeal  which 
the  complainant  had  neglected  to  take.  In  the  last  mention- 
ed case.  Judge  Roanb  stated  the  rule  with  its  qualifications 
to  this  effect.    "  Whenever  a  case  has  hten  fully  zn^  fairly 
tried  at  law^the  decision  is  binding  on  the  parties,  and  a  re- 
examination in  equity  would  be  improper ;  but  the  principle 
will  not  extend  to  a  case  where  there  has  not  been  a /air  trial, 
as  well  as  ^^full  dUcuation  of  the  cause.'* 

Bui  there  is  a  distinct  principle,  on  which  it  is  relied  that 
the  court  has  jurisdiction. 

It  is  the  settled  law  of  the  Court  of  Chancery,  "  that  the 
extention  of  the  jurisdiction  of  Courts  of  Law  in  modern 
times  to  cases  that  formerly  were  subjects  of  equitable  juris- 
diction exclusively,  has  not  destroyed  the  jurisdiction  of  the 
(f)    Kemjt  V.  Courts  of  Equity."  (c) 

^^2497        '^'*      ^^^y  ""^»^  the  act  admitting  diecountsj  these  payments 
could  only  have  been  proved  and  established  in  equity. 

It  is  humbly  submitted,  whether  it  can  comport  with  the 
mild  precepts  of  .equity  to  prescribe  the  grievance  of  a  party, 
perhaps  going  to  his  utter  ruin,  to  enrich  an  unjust  adver- 
sary, because  the  former  has  been  guilty  of  neglect,  and  the 
latter  of  a  fraud  in  taking  benefit  of  a  legal  advantage  to  ex- 
act double  payment.  To  the  counsel  it  seems,  that  if  there 
is  no  court  to  administer  redress,  the  judicial  department 
fails  in  one  of  the  most  important  purposes  of  its  institution. 
The  country  has  groaned  of  late  under  this  harsh  and  highy 
penal  rule  of  the  Chancery  Court.  ( 1 )  If  the  law  is  according  to 
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to  that  rule,  the  Court  of  Appeals  must  greatly  lament  it.     JAXTxnr, 
Under  this  impression,  ft  is  humbly  asked  that,  if  the  petition    .  ^^^^J^i 
should  be  rejected,  the  ground  of  the  rejection  may  be  stated,  spencer  and  - 
to  enable  the  legislature  to  possess  the  court  of  a  branch  of      ^Vhite, 
power  so  important  to  the  best  rights  of  the  people  of  our      wiUon. 
country. 

I  will  mention,  that  on  the  principles  herein  investigated 
must  depend  cases  which  are  yet  of  more  common  occur- 
rence than  the  one  presented  by  the  petition.  I  mean  those 
in  which  the  defendant  at  law,  knowing  that  there  is  a  bal- 
ance due  on  the  bond,  or  account,  on  which  he  is  sued,  in  the 
confidence,  so  commonly  entertained,  that  the  creditor  will 
give  the  just  credits,  fails  to' incur  the  expence  to  himself, 
and  the  delay  on  the  plaintiff,  of  proving  them  before  a  jury. 
USfiencer  fails,  so  must  all  the  debtors  who  are  thus  lured 
into  such  an  unfortunate  confidence. 

Wirti  for  the  appellants. 

MicholaM^  for  the  appellee. 

Thursday,  January  13th,  1814,  Judge  Roane  pronounced 
the  following  opinion  of  this  court. 

The  court  is  of  opinion  that,  although  the  appellants  might 
have  submitted  the  question,  involving  the  authority  of  Pa- 
trick Cavan  as  agent  for  the  appellee,  to  the  jury  in  the  trial  at 
law ;  and  although  it  may  be  that  such  jury  ought,  in  that 
case,  to  have  aiHrmed  his  competency  to  have  received  the 
sums  paid  on  account  of  the  bond  in  question  ;  yet  it  not  ap- 
pearing that  such  defence  was  actually  made  at  that  trial ; 
and  this  being  a  question  involving  trust  and  confidence,  and 

(1)  Note.  See  Mderaon  v.  Bitrgars  and  others,  4  ff.  &  J»f.  470  /  JV7- 
€h»Uon  and Heth  V.  Hancock  and  others.  Ibid  A91 ;  De  limay.  GlasseWs 
(tdmJbid.  369/  Si/me  and  others  y,  Montague,  Ibid.  180  ,•  Terrell  v  Dick, 
1  CaH  546 ,.  Turpin  adnu  of  James  v.  Thomas,  2  ff.kM,  139  /  Mucoid 
V.  Cwdngham,  2  Mtmf.  1.  /  iJie  Jndito,  v.  Mcholas,  2  Mvnf.  31;  Fen- 
wctv.^  Mxtrdo,  and  Fisltei\  2  Mur^f,  244/  Ihevals  v.  Hoss,  2  Munf. 
290 ;  and  Prices  executor  v.  Fiiqua^s  admiiustratttr  3  Mimf, 
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as  such  peculiarly  appropriate  to  tlie  jurisdiction  of  a  Court 
^14^'      of  Equity  ;  and  it  not  being  proper  to  confine  the  appellants 
^^^y^J   to  the  common  law  jurisdiction^  in  which  they  would  hare 
Spencer  and  been  deprived  of  the  afifieilee*^  testimony  ;  the  bill  was  pro« 
^1^'       perly  exhibited.    And  as  it  appears  that  the  said  Cavan  was 
Wilson.       generally  reputed  and  considered  as  the  agent  of  the  appel- 
lee ;  and  it  being,  moreover,  admitted  by  the  answer  of  the 
appellee,  that  he  was  specially  authorised  to  sell  the  land,  for 
whicb  the  bonds  in  the  proceedings  mentioned  were  given' 
and  to  receive  the  money  due  upon  the  first  of  said  bonds; 
(which  circumstances  were  well  calculated  to  inspire  a  con- 
fidence in  the  said  agent's  competency  in  the  present  in- 
stance ;)  and  no  measures  whatever  having  been  taken  by  the 
appellee  prior  to  the  payments  proved  to  have  been  made  on 
account  of  the  bond  in  question,  calculated  to  do  away  that 
confidence  and  presumption ;  the  court  is  further  of  opinion 
that  the  appellee  ought  to  be  bound  by  the  payments  afore- 
said ;  and  that  the  decree  aforesaid  is  erroneous. 

Decree  reversed,  and  cause  remanded  to  the  Court  of 
Chancery,  with  directions  to  that  court  to  re-instate  and  per- 
petuate the  injunction,  for  such  sums  as  may  be  proved  to 
have  been  paid,  pursuant  to  the  principles  of  this  decree. 


^ctM -Softir.  Vaaghan's  Administrator  a^ain^f  WiockleFs  Ex- 

day^  March  a^.,a«.« 

isS,  1813.  ^cutor. 

1.  In  what     The  declaration  in  this  case  was  in  the  following  words  : 

claration  may  **  Mecklenburg  County  to  wit,  John   Wmckler^  executor  of 
-be    drawn, 

in  trespass  by  an  Executor  against  an  administrator,  for  goods  taken  away  by  the  in- 
testate from  the  testator. 

2.  Qtt^e,  whether  vindictive  damages  may  be  recovered  in  such  action  ? 

3.  In  trefpau  for  goods  taken  away,  proof  by  witnesses,  that  the  person  of  whom 
the  plaintiff  bouriit  the  good,  was  heard  to  toy,  before  the  institution  of  the  suit, 
that,  when  he  sold  them,  they  belonged  to  the  defendant,  is  not  admissible  evidence, 
against  the  plaintiff. 

4.  In  trespass  against  an  administrator  for  goods  taken  away  by  the  intestate, 
judgment  ought  not  to  be  reversed,  for  concluding,  <<  and  the  defendant  may  be  taketif 
&c."  instead  of  «*  and  the  defendant  in  mercy,  &c.** 
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Jihn  WinckhTy  deceased  9  complains  of  Richard  H.   Walk  en       Mahch, 

1813 
administrator,  &c.  of  ThomaM  Vaughan^  deceased,  defendant    v^m^^mLj 

in  custody,  &c.  of  a  plea,  of  this  to  wit,  that  the  said  7%o-  vaughan's  ad- 
nuu  Vaughan^  in  his  lifetime,  to  wit,  on  the  day  of  ministrator, 

in  the  county  aforesaid,  with  force  and  arms,  unlawfully  took  Wincider's 
and  carried  away  from  the  said  John  Wtnckler^  deceased,  in  executor, 
his  lifetime,  a  large  quantity  of  corn,  that  is  to  say,  fifteen 
barrels  of  com,  of  the  value  of  30/.  then  and  there  being 
the  lawful  property  of  the  said  John  Wincklcr^  deceas- 
ed, and  in  his  quiet  possession,  and  other  vfronga  and 
enormities  to  the  said  John  Winckler  then  and  there  did, 
against  the  peace  of  the  Commonwealth,  whereby  right  and 
action  accrued,  in  pursuance  of  the  act  of  General  Assem- 
bly in  that  case  made  and  provided,  to  the  said  John  Winck^ 
Utj  deceased,  in  his  lifetime,  and  to  the  plaintifT,  who  since 
his  death,  qualified  according  to  law  as  executor  of  the  last 
will  and  testament  of  said  John  Winckler  deceased,  to  de- 
mand and  receive  of  the  said  Thomas  Vaughan^  in  his  life- 
time, the  amount  of  the  value  of  said  com,  and  other  dama- 
gea  so  as  aforesaid  done  to  said  John  Winckler^  deceased : 
Yet  the  said  Thomas  Vaughan  in  his  lifetime,  and  the  said 
Richard  H.  Walker  since  his  death,  although  oflen  required, 
hare  hitherto  altogether  refused  to  pay  the  same  to  the  said 
John  Wincklery  deceased,  in  his  lifetime,  and  to  the  said 
plaintiff  since  his  death,  and  the  said  defendant  still  doth 
refuse  so  to  do  ;  to  the  plaintifTs  damage  one  hundred  dol- 
lars, wherefore  he  brings  suit,  &c.** 

Issue  was  joined  on  the  plea  of  not  guilty  ;  and  a  verdict 
(bund  for  the  plaintiff  for  one  hundred  dollars  damages ;  two 
bilb  of  exceptions  having  been  tendered  by  the  defendant, 
and  signed  and  sealed  by  the  court.  The  first  stated  that, 
on  the  trial  the  defendant's  counsel  moved  the  court  to  in- 
struct the  jury,  that,  even  if  they  belie-ved  the  corn  in  the 
declaration  mentioned  belonged  to  the  plaintifT,  they  should 
only  give  the  value  of  the  com,  and  not  vindictive  damages  ; 
which  instruction  the  court  refused  to  give.  From  the  se- 
cond,  it  appeared  that  the  defendant  offered  to  prove  that 

VOL.   IV.  S 
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Mabch»       Robert  Lewia^  of  whom  the  defendant's  testator  purchasedi 

^p.^^j    fiind  under  whom  be  claimed  the  com,  declared,  prior  to  the 

Vauffhan's  ad-  institution  of  the  suit,  that  the  corn,  when  he  sold  it  to  the 

ministrator,     testator  of  the  plaintiff,  belonged  to  the  intestate  of  the  de- 

V, 

Winckler's    fendant ;  which  evidence  was  not  permitted  by  the  court  to 
executor,     go  to  the  jury. 

Judgment  ^*  being  entered  for  100  dollars  damages,  to  be 
levied  on  the  goods  and  chattels  of  the  intestate,  in  the  hands 
of  the  defendant  to  be  administered,  &c.  and  the  aaid  defen- 
dant  may  be  taken,  ^c."  was  affirmed  by  the  Superior  Court 
of  law,  whereupon  the  defendant  appealed  to  this  court. 

WUliamSi  for  the  appellant.  The  declai'ation  is  defective. 
It  should  not  have  been  one  half  in  trespass,  and  the  ba- 
lance in  caacy  but  altogether  in  trespass.  It  may  be  said 
tliat  the  part  appearing  to  be  in  case  is  merely  surplusage  ; 
but  whenever  a  plaintiff  assigns  a  breach  as  tlie  foundation  of 
his  action,  he  has  not  a  right  to  consider  that  as  surplusage. 
Here  the  breach,  in  failing  to  pay  the  money,  is  laid  as  the 
foundation  of  the  action. 

2.  The  plaintiff  was  not  entitled  to  recover  vindictive  da- 
mages, but  only  the  value  of  the  corn,-  which  is  all  that  is 

Rev?Code  *lst.  8*^^^  him  by  the  act  of  assembly  :(c)  for  at  common  law,  he 

vol    ch.    92.    had  DO  remedy ;  the  rule  being  that  actio  fierionalia  moritur 

sect.  58.    p.  ,  .       . 

167.  cum  fieraona  [bl)      His  right  to  recover  ought  to  be  limited 

cj-ri^^  2^"^,'   to  the  value*  for  another  reason  :  because  the  administrator 

J>75y    Hambly  ^  ' 

vs.  Trotu^  1  was  not  as  competent  to  make  defence,  as  his  intestate  would 
have  been  if  the  suit  had  been  brought  against  him  in  his 
liietioke.  It  is  evident  that  vindictive  damages  were  given 
by  the  jury  ;  the  sum  allowed  being  one  hundred  dollars  for 
only  fifteen  barrels  of  com. 

3.  Thf  testimony  of  declarations  made  by  Robert  Lema 
was  admissable ;  (to  shew  that  he  had  no  title  ;)  because 
Uinckler  claimed  under  him  ;  and  the  question  was  as  to 
Levfia'a  title  to  the  corn.  I  cannot  very  clearly  see  any  dis- 
tinction between  this  case  and  that  of  Whlthall  vs.  Johnatorty 
2  Call,  275. 

4^  The  judgment  concluding  ^  that  the  defendant  may  be 


Saund.  216  a. 
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ffib  Mf  <jl  ihe  ««  'ittinlffrwf or*  for  a  tort  comtnlued  by  hb 

iatesute« 

Mun/ordj  contra.  The  declarantion  is  not  insufficient.  The 
action  against  the  administrator  in  (his  case  is  a  mere  crea- 
tore  of  the  act  of  assembly ;  for  no  txiich  action  lay  at  com- 
moD  law  ;  and  no  particular  form  of  decrlaring  is  prescribed 
by  the  act  It  partakes  of  the  nature  of  ciebtj  as  well  as 
tre^ss ;  because  the  damages^  when  recove  j*ed,  are  assets 
10  the  hands  of  the  executor.  The  clause  statiitt^g  a  demand 
and  refusal  may  therefore  not  be  improper  ;  but)  ac^^any  rate, 
it  is  ODiy  svrfiluaage  i  the  declaration^  as  in  trespass^  being 
complete  without  it.  N 

3.  Neither  the  declaration  in  the  present  case,  noi*  the 
act  of  assembly)  limits  the  demand  to  the  value  of  the  cc\rn. 
The  act  only  gives  the  action^  by  or  against  executors  or 
administrators  for  goods  taken  or  carried  away  in  the  lifo-./^ 
time  of  the  testator  or  intestate,  but  says  nothing  as  to  th^ 
quantum  of  damages.  The  declaration  contains,  also,  a 
clause  of  alia  enormia^  which  is  usual  in  trespass,  and  suffi- 
cient to  cover  damages  beyond  the  value  of  the  goods.  But 
it  does  not  appear  that,  in  reality,  the  damages  recovered 
are  vindictive.  What  the  com  was  actually  worth  at  the 
time  does  not  appear ;  for  all  the  evidence  is  not  spread  up-* 
on  the  record.  The  price  of  corn  perhaps  was  high  ;  and 
interest  upon  that  price  may  have  been  added  by  the  jury. 

3.  The  evidence  mentioned  in  the  second  bill  of  excep- 
tions was  properly  rejected.  In  tresftassy  possession  is  suffix 
cient  to  entitle  the  plaintiff  to  recover.  Admitting  the  corn 
to  have  been  the  property  of  Vaugkariy  he  had  no  right  to 
take  it  vi  et  armis  ;  Winckler  having  obtained  possession 
peaceably,  by  buying  of  Lewis.  His  proper  course  would 
bave  been  to  bring  his  action  of  trover  against  Winckler* 
Hearsay  evidence  of  acknowledgments  to  Lewis,  that  he 
wldcom  not  belonging  to  him,  was  improper  against  IVinck* 
^  who  bought  it  of  him.  If  such  wastlic  feict,  Lewis  stood 
indifferent  between  these  parties.  In  the  event  of  Winckler* ^ 


Vaughan's  ad* 
miniatrator 

V. 

Winkler's 
executor. 


t'      - 
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UfAn^iti     bcin^  (defeated  in  the  action  agaifisi  Tm^Mv^  be  h««l  al 
to  look  lo  L^^oik  for  sata^faouon;  ^Xi^ldjtaughm»  wa« 


executor. 


,  1   Af  in  like   nvanner,  liad  a  clu^m  uporvyX'^^?>  for  selliR^    hU 
corn  to  Wincklrr.     Xfwia  therefore  ^beingiTidifferentj  might 


^being  indifl 

have  been  examined  as  a  whtdtss ;  and,  of  course,  the  tes- 
timony of  oth  r  p^  sons,  concerning  what  he  had  Mid^  was 
inadmissible.  / 

4.  The  defect  in  iAe  judgment,  of  adding  the  cafiiatur  in- 
stead of  the  mUcAicordia,  is  a  mere /ottwa/ error  by  the  clerk 
in  entering  it  >ajp,  and  cured  by  the  act  of  JeofFails.Ca) 

fVUiiam9.An  reply.     If  the  jury  could  give  vindictive  da- 


{a}     Rev 
Code,  1st  vol, 
cli.76,  sect26. 

Sr,    863  i    1     mages,  tj^ere  was  no  point  at  which  they  could  be  compelled 


JhKk  Abr,  150^ 
16$, 


to  stop/.    They  might  defeat  all  the  other  creditors  of  the 
dccedlsed. 

T'hc  enquiry  is  not  what  was  the  value  of  the  com,  but 
wl  icther  the  County  Court  gave  an  erroneous  instruction, 
wliich  may  have  improperly  influenced  the  jury.  The  ac- 
tion for  other  enormities,  besides  the  taking  away  of  the 
floods,  is  not  authorized  by  the  act  of  assembly. 

Friday i  January   14th,  1814,  the  president  pronounced  the 
court's  opinion  that  the  judgment  be  affirmed. 


Pennington  against  Hanby  and  others.^ 


r^ 


rred- 

Bee. 

I  -  „  ..^^^      UPON  an  appeal  from  an  order  of  the  Superior  Court  of 
Ibe  f^qinta^  Chancery  for  the  Richmond  district,  rejecting  a  motion  for 
tiw^  tif  l^m.i,  leave  to  file  a  bill  of  ijcview. 

mid  rt-f  L  |^  L  t1  (}f  him  part  of  the  price,  but  finding  gome  difficulty  in  getting  the  balance, 
lie  m^idr  iinoiUcr  s^Ie  of  the  same  land  to  /.  H.  upon  condition  that  be  would  advance 
that  biikinue,  .md  give  /.  P.  six  months  to  pay  it  to  him  ;  in  which  event,  /-P.  was  still 
15  hav'-'  lilt'  land;  otherwise  it  was  to  belong  to/.  H.  The  contract  so. made  was  ap- 
prored  by  I  P.  who  accordingly  promised  to  pay  the  money  to  /.  H.  and,  soon  after 
\h^  coritnict,  mffved  o^  the  land,  of  which  /  H.  tlien  took  posiesami.  This  was  adjudged 
to  be  a  imrtjaif^  on  the  part  off.  P.  /  and  that  a  court  of  equity  should  allow  him  to  re- 
dccm^  ntitwHlistsmding  he  failed  to  pay  the  money  within  the  six  months ;  he  not  having 
trentcd  with  /,  If.  for  a  sale  of  his  title,  nor  entered  into  any  discussion  with  him  con- 
c^nuT^gtLie  adequacy  of  the  sum  alleged  to  have  been  intended  as  tlie  price  or  con^- 
d«riiion  ttun^for;  and  the  said  land  being  so  fiir  more  valuable  Jian  the  said  conside- 
rjitit^Hi  as  to  leave  no  doubt  that  the  contract  in  question  was  intended  to  create  a  penal- 
ly-  <IT  pletig'e  to  ensure  the  punctual  payment  of  the  money, 
(jj*  See  King  v.  JSTevmum,  2  Mwif.  40,  and  the  cases  there  cited. 
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Th«  suit  was  brought  in  the  County  Court  of  Patrick,  in    DEc»irBi», 

behalf  of  I^atic  Pennington  against  Jonathan  Hanby^  Joseph    t^m,y,Lj 

l^rancUj  John  Manknij  Susannah  Marr^  adminUtratrix^  and    Pennington 

George  L,  JV.  Alarr*  and  others,  children  and  heirs  of  John     ,,    ,^- 

Uanbyand 
MatTy  deceased.     The  original  bill  stated,  that  the  plaintiff       others. 

purchased  a  tract  of  land,  containing  250  acres,  of  John  Man- 
Jtinj  who  purchased  of  Joseph  Francis^  who  purchased  the 
same  (with  some  other  lands)  o£John  Marr,  from  whom  the 
said  Francis  obtained  a  title*bond  ;  that  the  plaintiff  paid  the 
full  amount  of  the  purchase  money  to  Mankhty  who  never- 
theless sold  the  same  tract  of  land  to  Jonathan  Hanbyy  who 
had  full  notice  of  the  plaintiff's  equitable  right.  The  prayer 
of  the  bill  was  for  a  conveyiemce  of  the  legal  title,  and  for 
such  other  decree  as  might  be  equitable. 

The  answer  of  John  Mankm  stated,  that  he  sold  to  the 
plaintiff  the  tract  of  land  in  the  bill  mentioned,  for  125/.  part 
of  which  he  paid  in  horse-flesh,  and  for  the  balance  assigned 
him  bonds  or  notes  on  sundry  persons,  one  of  which,  (a  bond 
of  a  certain  Peter  Snyder,)  being  assigned  over  by  the  re- 
spondent, was  put  in  suit,  and  the  assignee  was  cast,  on  the 
ground  that  the  said  Snyder  was  not  justly  chargeable  there*, 
with  by  virtue  of  the  contract  between  him  and  the '  com-* 
plainant ;  whereupon^  IVilliam  Bell,  the  assignee,  demanded 
payment  of  the  amount  thereof,  and  costs,  of  this  respondent, 
who,  not  being  able  to  get  the  money  of  the  complainant, 
sold  the  same  land  to  Hanby,  upon  condition  that  he  would 
pay  the  said  debt  and  costs  to  Bell,  and  give  the  complainant 
six  months  to  pay  up  the  amount  so  advanced,  and,  in  case 
he  did  not,  then  the  said  tract  of  land  should  belong  to  the 
said  Hanby  ;  that  the  complainant  expressed  his  satisfaction 
at  the  said  contract,  and  said  that  he  would  pay  up  the  money 
agreeably  theretOf  by  the  sale  of  a  tract  of  land  fn  Carolina, 
but  afterwards  refused  and  failed  to  pay  the  same  ;  that,  soon 
after  the  said  contract,  the  complainant  moved  off  the  said 
tract,  and  Hanby  took  possession  thereof,  and  had  ever  since 
retained  the  same. 

The  answer  of  Hanby  was  to  the  same  effect  with  that  of 
Mankin, 
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Ttie  children  of  Marr^  by  their  guardian,  consented  !• 
make  a  conyeyance  under  the  court's  direction.  No  answer 
was  filed  by  the  defendant  Francis  ;  an  order  of  publication 
was  made  as  to  him,  but  does  not  appear  to  have  beet)  exe- 
cuted. It  appeared  by  the  exhibits,  that  the  title  bond  exe- 
cuted by  MaTTj  bound  him  to  make  a  good  and  lawfuj  right  in 
fee  simple,  ''to  all  his  remaining  tract  of  land  upon  tittle 
Dann  River,  Elk  Creek,  Turkey  Cock  Creek,  and  Sandy 
Creek,  known  by  the  name  of  Bell's  order;  excepting  one 
thousand  acres  t^  Shadrach  Goweny  one  hundred  and  fifty 
acres  to  War  ham  Eaaiey^  two  hundred  to  William  Cloudy  and 
fifty  acres  to  John  Marshall ;  that  Joaefih  Francis  assigned 
^^all  his  right  and  title  of  the  balance  of  the  within  bond  unto 
John  Mankini'\\)  and  that  Maiikin  assigned,  in  like  man- 
ner, to  Hanby, 

The  County  Court  decided  that  Pennington  had  the  equita? 
ble  right  to  the  tract  of  land  mentioned  in  his  bill,  containing 
250  acres ;  and  decreed  that  the  defendants,  children  of  John 
Marry  as  they  respectively  arrive  at  the  age  of  twenty -one 
years,  convey  to  him  in  fee  simple,  the  said  tract  of  land ; 
that  Jonathan  Hanby  and  John  Mankin  do  relinquish  by  deed 
their  said  claims  to  the  same  ;  that  Thomas  Hardeman  and 
Susannah  his  wife,  (who  was  widow  of  John  Marr)  be  re*- 
strained  from  conveying  by  deed  or  otherwise,  their  right  of 
dower  in  the  said  lands,  to  aify  person  but  the  said  Penning' 
ton  ;(2)  and  if  there  be  any  surplus  of  lands  in  the  condition 
of  the  said  John  Marr*s  bond  referred  to,  over  and  above  the 
said  250  acres,  that  the  aforesaid  heirs  of  John  Marry  as  they 
respectively  arrive  at  the  age  of  twenty-one  years,  convey 
the  same  to  Jonathan  Hanby y  (who  was  complainant  in'a  suit 
against  Josefih  Francisy  John  Mankiny  Susanna  Marry  widow 
of  John  Marty  and  the  children  and  heirs  of  the  said  Marvy 
which. suit  was  heard  together  with  this ;)  that  the  said  Pen^ 

(1)  Note.  Under  these  drcumstances,  according  to  the  case  of  Ed' 
gar  v.  JDonnaUy  and  Jones,  2  Mtmf.  387,  Joseph  Fronds  W98  not  a  necessa- 
ly  party  to  this  suit. 

(2)  Note.  The  widow  of /©^.Mflrr  was  a  defendant  to  Pennwig^'* 
)>ill,  as  administratrix  and  guardian^  but  not  in  her  own  right. 
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ningt<m  recover  his  costs  (without  saying  of  whom  ;)  and  that  *  Decehibbb, 
Handy  recover  his  costs  of  the  de/endantsy  Martha  heirs  and  v^^^^Lj 
John  Mankin.  Pennington 

Upon  an  appeal,  the  Chancellor  reversed  the  decree,  and    n    J*     ^ 
adjudged  that  Pennington* a  bill  be  dismissed  with  costs.  oChers. 

The  bill  of  review  was  presented  to  obtain  a  reversal  of 
this  decree  of  dismission  ;  the  plaintiff  suggesting  that,  by 
the  proceedings,  it  appeared  he  had  an  undoubted  equitable 
title  to  the  land  in  controversy ;  that  his  equity  was  prior  in 
pointof  time,  and  therefore  preferable  to  that  of  Hanby^  who 
bad  not  the  legal  title,  and  had  full  notice  of  the  plaintiff's 
equity;  that,  admitting  Hanfty^a  purchase  to  be  valid,  he 
could  only  stand  in  the  place  of  Mankiny  and  claim  as  having 
zHen  on  the  land  for  the  money  advanced  f  that,  if  the  plain- 
tiff &iled  in  paying  at  the  day,  he  only  stood  in  the  situation 
of  a  mortgager  'dher  the  period  of  payment  had  passed,  and 
was  eptitled  in  equity  to  redeem  ;  whereas,  by  the  said  de- 
cree, he  was  barred  of  relief  altogether. 

Chancellor  Tatlor  refused  leave  to  file  the  bill  of  review ; 
**  being  of  opinion  that,  as  this  cause  in  the  court  below  was 
set  down  for  hearing  without  any  replication  to  the  answers, 
they  should  be  taken  as  true  ;  but,  if  they  should  not,  yet  the 
evidence  in  the  cause  proves  that,  notwithstanding  Penning- 
ton*9 prior  equitable  right  to  the  absolute  estate,  he  consent- 
ed to  pay  Beil  in  six  months,  or  that  Hanby  might  do  it  and 
take  the  land  Z'^Pennington  failed,  and  Hanby  complied  :— « 
Pennington  yielded  the  land,  jind  Hanby  took  it : — so  that 
Hanby  took  Pennington'a  place  by  Ris  own  consent,  and 
ought  to  be  allowed  to  hold  it,  upon  this  principle  of  equity, 
that  where  there  are  two  persons,  one  of  whom  has  been 
guilty  of  neglect,  and  the  other  has  not,  and  one  must  be  a 
sufferer,  it  shall  fall  on  him  who  produced  the  mischief." 

Friday y  January  \4,th,  1814.  The  following  opinion  of  the 
court  was  delivered  by  Judge  Roans. 

*'  The  court  is  of  opinion  that  the  appellant,  in  assenting 
to  the  agreement  made  by  Mankin  with  the  appellee  Hanby j 
touching  the  land  in  controversy,  to  which  he  had  the  equita- 
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DscBMBEB,     ble  title,  not  having  treated  with  the  said  Hdnby  for  a  sale 

,    ^^    ■        thereof,  nor  entered  into  any  discussion  with  him  as  to  the 

Pennington   adequacy  of  the  sum  alleged  to  have  been  intended  as  the 

▼•  price  or  consideration  therefor,  and  the  said  land  beine  so 

Ha. 'IV  and  . 

others.       far  more  valuable  than  the  said  consideration,  as  to  leave  no 

doubt  that  the  contract  in  question  was  intended  to  create  a 
penalty  or  pledge,  to  ensure  the  punctual  payment  of  the 
money  ;  the  said  contract  ought  to  be  taken  at  most  to  have 
purported  such  penalty  or  pledge,  and  not  a  conditional  sale 
of  the  land  ;  any  words  used  by  the  appellant  seeming  to  the 
contrary  notwithstandibg.  And,  however  the  case  might 
have  been  if  the  appellant  had  surrendered  up  the  premises 
to  the  appellee  Hanby  ;  as  exfiiaming  the  agreement  to  have 
been  for  a  conditional  sale,  and  not  for  a  penalty  or  pledge,  or 
as  varying  the  agreement  in  this  particular ;  nothing  of  that 
kind  appears  in  this  case,  but  only  that  the  appellant  le/i  the 
premises,  and  the  said  appellee  Hanby  entered  upon  and  oc' 
cufiied  the  same.'* 

*<  The  court  is  further  of  opinion,  that  the  first  decree  of 
the  Chancellor  was  correct,  so  far  as  it  reversed  the  decree 
2  If  a  person  ®^  ^^  County  Court,  which  was  erroneous,  at  least,  in  the  fol- 
havhig  Uie  lowing  particulars  ; — 1st,  in  not  holding  the  land  in  question,* 
in  :L^inKt  of  ultimately  bound  for  the  payment  of  the  money  advanced  by 
Ir'^and  ^J\  t!  ^^®  appellee  Hanby  for  the  use  of  Pennington^  and  to  be  sold 
wards  sue  for  to  raise  that  money,  with  int^est,  if  not  paid  ;— .2dly,  in  de- 
of  ih'i^  Ics-aUU  creeing  against  the  widow  of  Marry  who  is  not  made  a  de- 
Ue ;  (th4i  mnrt.  fendant  to  the  bill ;  and  3dly,  in  decreeing  the  heirs  oiMarr 
party  to  iiie  to  convey  with  general  warranty  a  certain  quantity  of  land, 
iiiiit;)Uiec^oiirtg^jj^  ^Q  fiay  costs;  they  only  being  bound  to  convey,  with 
decree  a  con-  sfiedal  warranty,  the  residue  of  the  land  in  the  bond  mention- 

oui  hoidln^^  '  ed,  after  the  sales  that  had  been  made  before  the  sale  to  the 
the  land  uiti- 

mately  bound  to  satisfy  the  mortgage^  and  to  be  sold  to  ihiise  the  money  due,  witH  in- 
terest. 

3.  A  decree  cannot  be  made  against  a  widow,  (restraining  her  from  conveying  her 
right  ofdffwery)  in  a  suit  to  which  she  is  not  a  party  as  vfidow,  but  only  as  admimitratrix  ot 
the  decedent,  and  guardian  of  her  children. 

4.  The  heirs  of  a  vendor,  retaining  the  legal  title  to  the  land,  ought  not  to  be  de- 
creed to  make  conveyance  ^iXh. general  but  with  ^jk^aoZ  warranty  i  nei^er  ought  they  to 
be  compelled  to  pay  costs. 
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appeUant :  but  that  the  said  first  decree  was  erroneous  in    Dscvmbeb, 

.  .      .  .  1813« 

dismissing  the  bill,  instead  of  reforming  the  decree  of  the    .  ^^^^  j 

County  Court  in  the  foregoing  particulars.'*  Penninirton 

"  On  these  grounds,  and  because  this  court  differs  from.  v- 

.    ^  *.<r^.  .     .  .  -    ,  .       Hanby  and 

the  Court  of  Chancery  in  its  construction  of  the  contract  in       others. 

question,  as  stated  in  the  order  rejecting  the  bill  of  review, 

the  court  is  of  opinion  that  the  said  order  is  erroneous  ;  there* 

fore  it  is  decreed  and  ordered  that  the  same  be  reversed  and 

annulled,  and   that  the  appellees  Hanby  and  Mankin  pay  to 

the  appellant  his  costs  by  him  expended  in  the  prosecution  of 

his  appeal  aforesaid  here.    And  it  is  ordered  that  the  cause 

be  remanded  to  the  said  Court  of  Chancery,  with  directions 

for  that  court  to  allow  and  receive  the  said  bill  of  reviewy  in 

order  to  a  final  decree." 


Boatright  against  Meggs. 
This  waa  an  action  of  detinue  for  several  slaves  in  behalf  '^sy^^f  Jf^^ 

ne«aayy  March 
of  Joel  Megga  against  C/iarlea  Boatright,     Plea  non  detinet  3d.  1813. 

and  the  act  of  limitations.    At  the  trial,  "  the  defendant  in-     j  indetinue 

for  slaves, 
proof  on  the 
part  of  the  defendant  that  the  plaintiff  brought  to  his  house  one  of  the  slaves  who  had 
mn  away,  and  then  tcdd  he  had  given  them  to  the  defendants  vs'ife^  is  not  conchmve  in  his 
<»roar  :  but  the  court  may  instruct  the  jury,  that,  if,  from  the  evidence,  they  beUev« 
the  plaintiff  Aacf  given  the  slaves  to  the  defeiidunt^  they  should  find  for  him. 

2.  If  it  be  stated  in  a  bill  of  exceptions,  that  the  plaint  iff /ij'owfi  tlie  delivery  of  the 
slaves  to  the  defendant,  to  remain  in  his  service  until  the  plaintiff  should  call  for  Uiem« 
wid  then  to  be  returned  ;  the  court  may  with  propriety  instruct  the  jury,  that,  such) 
possession,  *«  which  was  acquired  under  an  agreed  condition  at  the  time,"  is  not  to  be. 
regarded  as  adverse^  unless  the  defendant  prove  circumstances  to  make  it  so. 

3.  If  the  jury  find  for  the  plaintiff  the  slaves  in  the  decU^a^ion  mentioned,  and,  pro- 
ceeding to  state  their  names  and  several  values,  recite  the  name  of  one  of  Uiem  erro- 
neously ;  such  error  shoiild  be  corrected  hy  reference  to  the  declaration. 

CTj*  See  Hoyall  v.  Eppes  admimstrator  o/RoyaU^  2  Munf,  479  ;  HoUaday  and  wife  v, 
Littlepage^  Idem  539. 

4.  Issues  being  joined  on  the  nleas  of  Twm  detinet,  B.nd  the  act  of  limitations  ;  a  verdict, 
that  the  defendant  doth  detain  the  slaves,  in  manner  and  form,  &c.  is  sufficiently  re- 
sponsive to  both  issues. 

(T?  See  Garland  v.  Bvgg,  1  j^.  &  JfcT  374. 
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troduced  a*  witness^  who  said  that  the  defendant  had  beenp  in 
possession  for  upwards  of  seven  years,  and  that,  during  that 
time,  the  plaintiff  had  brought  to  the  defendant's  house  one 
of  the  negroes  who  had  run  away,  and  then  said  he  had  grvtn 
the  negroes  to  the  defendant's  wife  ;  and  the  defendant  mov- 
ed the  court  to  instruct  the  jury  that,  if  they  should  be- 
lieve that  the  plaintiff  e/icf  aay  that  he  had  gtven  the  negroes 
to  the  defendant's  vfife^  they  should  fiiui  for  the  de- 
fendant. The  court  refused  so  to  instruct  the  jury ;  but 
instructed  them  that  if,  from  the  evidence,  they  should  be- 
lieve the  plaintiff  had  given  the  slaves  to  the  defendant ^  they 
should  find  for  him.  The  plaintiff /Irov^t/ the  delivery  of  the 
negroes,  in  the  declaration  mentioned,  to  the  defendant,  to 
remain  in  his  service  till  the  plaintiff  should  call  for  them, 
and  then  to  be  returned  ;  that  they  remained  in  the  posses- 
sion of  the  defendant  for  about  fifteen  years  uncalled  for,  and 
were  then  called  for  by  the  plaintiff,  some  short  time  before 
the  institution  of  this  suit,  when  the  defendant  refused  to  de- 
liver them ;  whereupon  the  defendant  moved  the  court  to 
instruct  the  jury  that  the  possession  aforesaid  was  adverse^ 
agreeably  to  the  pleas  and  issues  in  this  cause ;  but  the 
court  instructed  the  jury  that  the  said  possession,  which  was 
acquired  under  an  agreed  condition  at  the  time,  was  not  to 
be  regarded  as  an  adverse  possession,  unless  the  defendant 
prove  circumstances  to  make  it  adverse/' 

Bills  of  exceptions  were  filed  by  the  defendant  to  both 
these  opinions  of  the  court.  The  names  of  the  slaves  in  the 
declaration  mentioned  were  Sarah,  J^elly,  and  Marinda,  The 
verdict  was,  "  We  of  the  jury  do  say  that  the  defendant  doth 
detain  th^  slaves  in  the  declaration  mentioned  in  manner  and 
form,  &c.  to  foity  Sarah  of  the  value  of  90/.,  Molly  of  the  value 
of  75/.,  and  Marinda  of  the  value  of  25/."  The  judgment 
was  for  the  slaves  aforesaid^  in  the  usual  form ;  to  which  the 
defendant  obtained  a  writ  of  sufiersedeas  from  this  court. 


j\lcholas,  for  the  plaintiff  in  error.  The  court  erred  in 
the  instruction  stated  in  the  first  bill  of  exceptions.  It  was 
erroneously  drawing  a  distinction  between  a  gift  to  the  de  - 
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fendaDt*8  wifcj  and  a  gift  to  himaey ;  leaving  a  doubt  on  the       Mabch, 
xoinds  of  ihe  jury,  whether  a  gift  to  the  wj/r,  and  a  gift  to    v^m,y.i^M 
the  husband  were  equipollent.    The  court  should  not  merely     Boatright 
faaye  negatived  the  proposition  of  the  defendant)  but  should 
have  said  that,  if  there  were  proof  of  a  gift,  either  to  the 
wife,  or  the  husband,  it  would  be  sufficient. 

3.  The  court  ought  not  to  have  instructed  the  jury  that 
the  gift  vxu  conditional. 

S«  The  verdict  is  for  a  slave  not  named  in  the  declaration. 
The  allegata  and  probata  must  agree  in  all  cases,  and  es- 
pecially in  detinue^  in  which  the  specific  thing  is  to  be  recov- 
ered«  If  a  verdict  varits  from  the  issue  in  a  matter  of  sub- 
stance, it  is  bad.(a)  And  this  defect  is  not  cured  by  the  (a)  7  Bac, 
act  of  Jeofiails,(d)  which    only  provides  for  the  case  of  an  ^ict,  Letter  ' 

omission  to  find  as  to  part  of  the  slaves.    The  finding  for  the  (^;)      ^ 

*^  ^  (A)     Rev. 

pla^.tiff  a  slave  not  demanded  in  the  declaration  must  be  a  Code,  1st  vol. 
fctal  error.  p.  112.  sect.  3r. 

4.  The  Jury  have  said  nothing  as  to  the  issue  on  the  plea 

of  the  act  of  limitations,  but  only  as  to  that  on  non  detinet. 

A  venire  JaciOM  de  novo  ought  therefore  to  be  awarded. (c)     (c)   Butler 

vs.    Parks.  1 
ffiwA.     76-/ 

Call^  for  the  defendant  m  error.     The  circumstance  that  Hite»**  heirs  vs. 
the  name  of  Molly  ^  instead  of  JV>^y,  is  inserted  in  the  verdict  j^p'^^^} 
is  evidently  a  mere  mistake  of  the  clerk.     The  Jury  have  268. 
found  the  slaves  in  the  declaration  mentioned.    If  they  had 
said  nothing  more,  that  WQuld  have  been  sufficient* 

The  first  instruction  requested  was  too  broad ; — that  a 
mere  declaration  by  the  plaintiff  that  he  had  given  the  slaves, 
(however  confronted  by  circumstances,)  was  conclusive- 
The  Judge  has  only  said  that  the  jury  were  to  consider  all 
the  circumstances ;  it  would  have  been  error  if  he  had  told 
them  what  verdict  they  were  to  find ;  he  could  not  decide 
OQ  the  weight  of  testimony,  but  only  on  principles  of  law. 

The  gift  was  expressly  upon  a  condition^  which  constituted 
the  defendant  trustee  for  the  plaintiff.  The  act  of  limita- 
dons  could  not  run,  since  no  adverse  possession  appeared. 
The  defendant  requested  the  court  to  instruct  the  jury  that 
(bis  (conditional  possession  was  to  be  considered  adverse  ov 
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MAMtm,       hostile.    In  Smith  vs.  iValkery  1  Cally  39,  this  oourt  consider- 
1813. 
^^^^^j    ed  the  statement  in  the  bill  of  exceptions,  "  that  the  tesU- 

Boatright  niony  contained  in  it  was  all  the  evidence  in  the  cause,  ex» 
cefit  what  firoved  the  bond  /laid"  conclusive  to  shew  that 
such  other  testimony  was  adduced.  So  here,  the  parties 
themselves  have  stated  in  the  bill  of  exceptions  that  the 
plaintifiT  firoved  the  delivery  of  the  negroes  to  the  defen- 
dant on  a  certain  condition.  The  Judge  has  not  decided  the 
facta  J  but  only  referred  to  the  testimony. 

The  case  of  Garland  vs.  Bugg^  \  H,  U  M,  374,  is  a  suffi- 
cient answer  to  the  fourth  point  of  Mr.  Mcholaa.  The 
plea  here  is  non  detmet :  it  has  been  again  and  again  decid- 
ed, that  adding  the  plea  of  the  act  of  limitations  is  unneces- 
sary in  detinue. 

« 

Mcholasy  in  reply.  The  plea  of  non  detinet  does  not  we- 
ceaaarily  involve  that  of  the  act  of  limitations.  That  pled) 
having  been  put  in  separately,  must  be  disposed  of. 

The  verdict  for  Molly  instead  of  MUy  is  a  £Atal  error. 
The  object  of  the  declaration  is  to  give  notice  to  the  de- 
fendant of  the  slaves  claimed.  The  plaintiff  cannot  recover 
a  different  family,  or  distinct  slaves.  There  has  been  no 
suggestion  of  diminution  or  error  in  copying  this  record. 
A  venire  de  novo  cannot  be  awarded  for  J^elly^  the  slave 
omitted  ;  because  the  act  of  assembly  declares  that  the 
plaintiff's  right  to  a  slave  omitted  in  the  verdict  shall  be  barr- 
ed. Neither  can  judgment  be  entered  for  Mollys  the  slave 
inserted  ;  because  the  jury  had  no  right  to  find  a  slaye  not 
demanded  in  the  declaration* 

Judge  Brooke  suggested  that,  as  the  error  was  only  in 
the  recital  of  the  names  after  saying  ^  we  find  the  slaves  ia 
.  the  declaration  mentioned,"  it  might  be  corrected,   there 
being  something  to  amend  by. 

Micholas.  The  jury  may  have  been  told  that  the  plaintiff 
in  his  declaration  meant  MoUy^  though  by  mistake  he  had 
claimed  J^elly  \  and  their  verdict  may  have  designedly  ya* 
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lied  from  the  declaration   for  that  reason :  if  so,  they  at-       Mawcw, 

1813. 
tempted  to  correct  an  error  committed  by  the  plaintiff  or  his  i^^^,,^i 

counsel,  which  they  had  no  power  to  do.     A  verdict  cannot     Boatright 

be  amended  by  reference  to  the  declaration,  but  only  by  the  ^* 

.        '  .  .  Mcggs. 

minutes. 

Friday y  January  21  sty  1814,  the  president  pronounced  the 
court^s  opinion. 

^  The  court  perceives  no  error  in  the  instructions  to  the 
jury  in  either  of  the  bills  of  exceptions  mentioned.  The 
jury  having  found  for  the  plaintiff  the  slaves  in  the  declara- 
tion mentioned,  the  misnomer  of  ^^elly  in  the  recital  of  their 
names  in  the  verdict  is  not  material,  nor  is  the  verdict  re- 
pugnant, or  contradictory  to  any  fact  previously  found  :  the 
jury  expressly  refer  to  the  declaration  for  the  names  of  the 
slaves  claimed  by  the  plaintiff,  and  obviously  intended  to  re- 
cite them  truly  in  their  verdict,  but  committed  a  mistake, 
and  inserted  the  name  MoUy  instead  of  JW/Zy,  which  ought 
to  have  been  corrected  by  rendering  the  judgment  for  slaves 
in  the  declaration  mentioned^  according  to  their  first  finding, 

^  On  these  grounds  the  court  b  of  opinion  that  the  judg* 
ment  of  the  Superior  Court  be  reversed  with  costs  ;  and  this 
court  proceeding  to  give  such  judgment  as  the  said  Supe- 
rior Court  ought  to  have  rendered,  it  is  considered  that  the 
plaintiff  recover  against  the  defendant  the  slaves  in  the  de-  • 

claration  mentioned,  if  to  be  had ;  if  not,  their  respective  va- 
lues by  the  jurors  aforesaid  assessed  ;  which  b  ordered  to 
be  certified  to  the  said  Superior  Court.** 
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■^'%J!^ry  Hoge  against  Trigg. 

17tky  1814. 

An  action  on  the  case  was  brought  by  James  Hoge  against 

aherifFhQldshis  Daniel  Triggy  in  the  Superior  Court  of  law  for  Montgomery 

tS^^^  pl^iM^rf  County.    The  declaration  charged,  for  that  the  plaintiff  and 

of  his  princi-  defendant  on  the — •  day  of  November  1806,  at  the  Coun* 

paly  and   may 

by  him  be  re-  ty  of  Montgomery  aforesaid,  and  within  the  jurisdiction,  &c. 

^T^^notwiuJi  ^*^  *"^  ^^^^  ^  conversation  together,  and   it  was  mutually 

9tanding     he   agreed  between  the   said  plaintiff  and  defendant,  as  he  the 

andfecuHtyto  ^^^  defendant  was  then  commissioned  high  sheriff  of  the 

indemnify  the  County  of   Montgomery    aforesaid,   and  had   entered  into 

principal     jn  *         .  *^  * 

case  of  his  ne-  the  bonds,  and  taken  the  oaths  prescribed  by  law,  as  the 

IttnduX   wtS  high  sheriff  of  the  said  county,  that  the  said   plaintiff  should 

it  was  agreed  qualify  and  become  the  deputy  of  the  said  defendant,  for  the 

that  he  should  time  that  he  the  said  defendant  should  continue  in  office  un* 

be  the  deputy,  ^gr  his  then  commission;  and  it  was  agreed  that  the  said 

for   the    time  ° 

that  the  sheriff  plaintiff  shoiild  have  mid  receive  all  the  profits,  fees  and 

ime   in  o^ce  ^wol^n^cnts  that  should  arise  from  the  said  sheriffalty,  on 

undep.histhen  tfce  north  side  of  the  great  waggon  road  leading  from  Wythe 

but  the  deputy  Courthouse  by  Ingle's  Ferry  to  Richmond  ;  that  being  the 

cd  th*  ^^^P'^^J.pait  of  the  said  county  in  which  the  said  plaintiff  was  to  act 

his  remedy  a-  as  deputy  sheriff;  and  for  the  fees  and  profits  of  the  said 

mincipaU^^for  Sheriffalty,  during  the  continuance  of  the  said  defendant  in 

an  tmdup  ex-  office  under  his  then  commission,  growing  or  arising  out  of 
ercise  of  such  ,.      .  ,         .      ,  .  .     .«•  , 

power  of  re-  the  district  above  described,  the  said  plaintiff  agreed  to  pay 

*"  2  U"  the  de- ^^®  said  defendant  the  sum  o(  one  hundred  dollars ^  and  was 

puty  sue   the  also  to  execute  to  the  said  defendant  bond  with  security  to 

turning   him    attend  to  the  sheriffing  busii^ess  in  the  bounds  of  the  dis- 

out  of  office  in  i^{q^  above  mentioned,  or  to  indemnify  the  said  defendant  in 

violation     of  ' 

bis    contract ; 

a  plea,  that  the  plaintiff  had  been  cuilty  of  a  certain  misfeasance  and  other  specified 

improprieties  in  his  ofiipe,  from  which  he  was  therefore  dismissed  by  the  defendant,  is 

a  tiiU  answer  to  the  dechu^tion. 

3.  Qwere,  whether  a  contract  between  a  sheriff  «nd  his  deputy,  that  the  latter  shall 
perform  all  the  duties  of  the  sheriffalty,  receive  all  the  fees  and  emoluments  arising 
therefrom,  and  pay  to  the  fovmev  Sk  certain  sum  of  money,  be  not  void  under  the  act  of 
assembly  against  buying  a^nd  selling  of  offices  ? 

CCT  See  Re>  Code,  1st  vol.  p.  57  v  J^oel  v.  JFhher,  3  Call,  215 ;  Godolphm  v<  Tudor.  3 
'Salk,  468;  and6  ^od.  234.  also  QuUi/ordv,  De  Cardonel,  2  Salk.  466, 
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case  of  neglect  or  iniscoDduct :  and   the  said  plaintiff  avers     Jaictabt, 
that,  in  consequence  of  the  agreement  aforesaid^he  did,  im-    .  '    , 

mediately,  at  the  November  court  held  for  the  said  County        jj^^^ 
of  Montgomery  in  18  J6,  qualify  as  deputy  sheriff  under  the  y- 

said  defendant  agreeably  to  the  contract  entered  into  with 
the  said  defendant,  and  afterwards,  agreeably  to  the  contract 
between  the  said  parties,  executed  bond  with  security  to  the 
said  defendants  of  the  tenor  and  meaning  above  set  forth, 
with  which  bond  and  security  the  said  defendant  was  well  sa- 
tisfied :  and  the  said  plaintiff  further  avers,  that  he  acted  as 
deputy  sheriff  from  November  1806  to  June  1807,  when  the 
sheriffalty  in  the  said  plaintiff's  district  was  likely  to  become 
very  profitable,  as  several  large  executions  were  about  that 
time  to  be  put  into  the  hands  of  him  the  said  plaintiff  to  col- 
lect, and  from  other  demands  which  the  said  plaintiff  had 
then  in  his  hands  to  collect  as  sheriff.  And  the  said  plain- 
tiff avers,  that  the  said  defendant,  entii*ely  regardless  of  his 
promises  and  agreement  entered  into  with  the  said  plaintiff?  . 
did,  contrary  to  the  said  agreement,  at  the  June  County  Court 
held  for  the  County  of  Montgomery  aforesaid,  without  the 
consent  of  the  said  plaintiff,  come  into  court  and  have  an 
order  made  discontinuing  the  said  plaintiff  in  his  office  of 
deputy  sheriff,  notwithstanding  the  said  plaintiff  was  ready 
to  pay  unto  the  said  defendant  the  said  sum  of  money  that 
he  was  bound  to  do  whenever  legally  thereunto  required. 
The  plaintiff  therefore  says,  that,  in  consequence  of  the  said 
defendant  not  complying  with  his  said  agreement  entered 
into  with  the  plaintiff,  and  in  consequence  of  his  discontinu- 
ing the  said  plaintiff  as  his  deputy  sheriff,  he  is  injured  and 
has  sustained  damages  to  the  amount  of  two  thousand  dol- 
lars, and  therefore  he  brings  suit." 
The  defendant  pleaded  not  guilty;  and,  for  further  plea, 

said,  "  that  at  the day  of  November  1806,  suted  in 

the  declaration,  it  was  agreed  that  the  plaintiff  should  hold, 
occupy  and  enjoy  the  office  of  Deputy  Sheriff,  only  on  condi- 
tion that  he  should  give  to  the  defendant  sufficient  security 
to  indemnify  him  against  all  possible  injuries  which  he 
might  sustain  on  account  of  the  plaintiff's  conduct  in  his  of- 
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Jakvart,  ficial  character,  to  be  approved  by  the  defendant ;  and  the 

K^^^Lj  said  defendant  avers  that  the  plaintiff  did  not  give  such  sc- 

Hoffe  curity  as  stipulated ;  therefore,  he,  on  the ^  day  of 

,  y-        ^  June  1 807,  in  consequence  thereof,  dismissed  him  from  the 


Trjgg. 


office  of  Deputy  Sheriff,  the  defendant  being  then  and  there 
principal  sheriff  of  Montgomery  county  :  and  this  he  is  ready- 
to  verify ;  wherefore  he  prays  judgment* — And,  for  further 

plea,  he  says  that,  on  the day  of  — 1807,  the 

plaintiff  left  the  county  of  Montgomery,  and  went  to  distant 
parts  ;  at  which  time,  and  during  the  absence  of  the  said  plain* 
tiff,  the  business  appertaining  to  the  office  of  sheriff  in  the 
district  of  the  plaintiff,  then  very  important  and  pressing,  was 
wholly  neglected ;  wherefore  the  said  defendant,  in  conse- 
quence thereof,  on  the day  of  June  1807,  while  the 

plaintiff  was  absent  from  his  duty,  dismissed  him  from  the 
said  office  of  deputy  sheriff ;  and  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment,  &c.    And,  for  further  plea, 

he  says,  that  between  the  ■ day  of  November  1806,  in 

the  declaration  mentioned,  and  the  day  on  which  he  dismiss- 
ed the  plsdntiff  from  the  office  of  deputy  sheriff  as  aforesaid^ 
he,  the  plaintiff,  committed  divers  acts  of  mal-feasance  and 
impropriety  in  his  office  ;  to  wit,  in  charging  the  tithables  of 
the  county  of  Montgomery,  their  portions  of  the  county  levy 
for  the  year  180-,  sixty  cents  each,  whereas,  by  the  order  of 
the  county  court  of  Montgomery,  apportioning  the  county 
levy,  a  less  sum  was  demandable ; — in  demanding  from  per- 
sons, to  wit,  from  Gordon  Cloydj  George  Vineyard^  Henry 
Fattony  and  others,  having  claims  to  be  paid  out  of  the  poor 
rates  and  county  levy,  large  discounts,  and  refusing  to  make 
them  payment  unless  such  discounts  were  made  ; — in  appro- 
priating the  public  money  to  private  speculation  : — and  the 

defendant,  knowing  of  these  acts,  did,  on  the day  of 

June  1807,  dismiss  the  plaintiff  from  the  office  aforesaid,  in 
consequence  thereof:  and  this  he  is  ready  to  verify  ;  where- 
fore he  prays  judgment,  Sec." 

The  plaintiff  replied  to  the  second  plea-,  <^  that  he  did  give 
to  the  defendant  security  such  as  he  approved  and  received, 
to  indemnify  him  from  all  possible  injuries  that  he  might 
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sustain  on  account  of  the  plaintiff*s  conduct,  in  his  official 
character  as  a  deputy  sheriff;*' — and  to  the  third  plea,  ^  that 
although  he  was  absent  from  the  county  of  Montgomery, 
from   the           ■    day  of  May  1 807,  until  the  day  of  . 
June  1807,  yet  that  he  was  absent  on  business  appertaining  to 
the  said  defendant's  office  of  sheriff  for  the  county  of  Mont- 
gomery, and  went  to  the  city  of  Richmond  at  the  special  re- 
quest of  the  said  defendant,  and,  while  absent,  did  the  busi- 
ness appertaining  to  the  said  defendant's  office  of  sheriff  as 
aforesaid^  as  well  as  private  business  of  his  own ;  and  that  he 
the  said  plaintiff  did  return  to  the  county  of  Montgomery 
aforesaid,  on  the  ■  day  of  June  1807,  prepared  to  per- 
form all  the  duties  appertaining  to  his  said  office  of  deputy 
sheriff,  which  was  in  due  time  to  do  all  the  important  busi- 
ness appertaining  to  the  said  office  of  sheriff  in  the  said  plain- 
tiffs  district ;  6ut  that  the  said  plaintiff  had,  previous  to  that 
time,  to  wit,  at  a  court  held  for  the  said  county  of  Montgome- 
ry, on  the day  of  June  1807,  dismissed  the  said  plain- 
tiff from  his  office  of  deputy  sheriff;  and  this  the  said  plain- 
tiff is  ready  to  verify ;  wherefore  he  pi*ays  the  judgment  of 
the  court,  &c."    To  the  4th  plea  he  demurred,  and  stated, 
u  causes  of  demurrer,  first,  <<  that  the  matter  of  said  plea  is 
foreign  from,  and  in  no  manner  connected  with  the  agree- 
ment entered  into  between  the  plaintiff  and  defendant,  and 
if  true,  would  not  be  a  sufficient  bar  to  the  plaintiff's  action ; 
--secondly,  if  the  plaintiff  had  violated  his  agreement  enter- 
ed into  with  the  said  defendant,  that  the  defendant  had  no 
right  to  dismiss  him  from  his  office  of  deputy  sheriff,  but,  if 
injured  thereby,  he  might  have  resorted  to  the  said  plaintiff 
for  his  redress  on  the  contract,  and  the  bond  executed  to  the 
said  defendant  in  consequence  thereof; — and  ^u*dly,  that 
the  said  plea  b  not  responsive  to  the  declaration.^* 

The  defendant  joined  issues  in  fact  and  law,  to  the  plain- 
tiff's replications  and  demurrer ;  whereupon  the  demurrer 
being  argued,  ^  it  seemed  to  the  court  here  that  the  said 
fourth  plea  is  sufficient  in  law  to  bar  the  plaintifTs  action. 
Itwas  therefore  considered |hat  the  said  demurrer  be  over- 
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January^  ruled,  that  the  plaintiff  take   nothing,"  &c.;  from  whicfo 

'  judgment  he  appealed* 

Hoge  ^       . 

V.  Wirt  for  the  appellant. 


Trigg. 


Leigh  for  the  appellee. 

Tuesday  J  January  25th,  181 4,  the  president  pronounced 
the  Courtis  opinion. 

"  The  court  is  of  opinion  that  the  objection  to  the  right 
of  the  high  sheriff  to  remove  his  deputy  from  office  is  nei- 
ther to  be  sustained  on  the  ground  of  authority  or  principle, 
so  far  as  there  is  an  analogy  between  offices  of  this  nature  in 
England.  The  English  decisions  are  conclusive.  On  the 
ground  of  principle,  the  court  has  no  doubt  The  deputy  is 
appointed  by  his  principal  ad  libitum  :  he  is  responsible  for 
all. his  acts, and  takes  the  bond  to  himself,  to  secure  him 
agabst  that  responsibility,  and  thereby  makes  the  acts  of 
his  deputy  his  own.  Nor  is  this  an  unreasonable,  or  unjust 
construction  of  the  relation  which  exists  between  them.  The 
deputy  is  not  deprived,  thereby^  of  his  remedy  against  his 
principal,  for  an  undue  exercise  of  this  power,  if  in  violation 
of  his  contract." 

^  As  to  the  objection  to  the  plea  of  the  defendant,  this 
court  is  of  opinion  that  the  averment,  that  the  plaintiff  had 
been  guilty  of  a  misfeasance,  and  other  improprieties  in  his 
office,  is  a  full  answer  to  the  declaration,  the  gist  of  which  is 
that  the  defendant  had  turned  him  out,  or  procured  him  to  be 
turned  out,  of  his  office,  without  causcy  and  in  violation  of 
his  contract ;  and  that  the  specifications  in  the  plea  of  the 
particular  instances  of  misfeasance,  and  of  improper  con- 
duct in  j^e,  were  for  the  benefit  of  the  plaintiff;  as  they 
gave  notice  of  the  facts  intended  to  be  proved  in  support  of 
the  averment." 

^  The  court,  therefore,  (waving  for  the  present  a  decision 
of  the  objection  to  the  validity  of  the  contract  set  forth  m 
the  declaration,)  is  of  opinion  that  the  judgment  be  affirmed^" 
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V. 

This  was  a  bill  of  injunction,   exhibited  by  Thomaa   JVb-       ~™^*  • 

land  against  Margaret  Cromwell^  to   stay  proceedings  on  a     Wednetday^ 

judgment  in  ejectment  obtained  by  her  against  him  in  the      ''^i^    *- 

District   Court  of  Winchester.     The   grounds  of   equity 

*.       ,  .  ....  *     '      1.  Although 

stated  were  that,  by  a  fraudulent  combmation  between  the  a  party  may  be 

said  Margaret  Cromwell^  and  a  certain  Richard  Rigg,  (one  ^^^  *f  „i*t^*'on 

of  the  surveyors  employed  by  Lord  Fairfax^  she  iiad  ob*  grounds  which 

tained  firom  the  office  of  the  lord  proprietor  of  the  Northern  have^'usid  on  ^ 

Neck,  a  prior  grant  for  the  land  in  controversy,  although  ^^  ^^^  ^  ^ 

caveat*    and 
her  entry  was  subsequent  to  that  under  which  the  com^  which,  in  fact, 

plainant  claimed,  and  (»»  he  alledged)  no  survey  was  made  ^^®  ^^^^^ 

conformably  thereto.(l)    The  answer  denied  the  fraud  and  ference  to  tb^ 

combination  ;  averring  that  the  respondent's  entry. was  re-  ^\^^  ^j^e  s- 

euhirly  made,  after  that  of  the  complainant  had  run   out  mailed  himself 

^ .  ...  ,      .       of  on  such  tn» 

of  date,  m  consequence  of  its  not  having  been  surveyed  with*  al ;)  or  upon  a 

iu  the  time  prescribed  by  the  rules  of  the  lord  proprietor's  ^^  fuggeating 
/office  ;  that  her  warrant  actually  -covered  the  land  in  contro-  that  he  was 
versy  ;  and  that  a  survey  was  made  accordingly.  Fraiid  or  aca- 

Theiate  Chancellor  Wtt^e  direpted  that  a  jury  be  im-  dent  from  pro- 

-    ,      -^.      .      ,  secutmg    his 

pannelled  and  swQrn^  the  bar  of  the  District  Court,  holden  caveat,  he  is 

at  Winchester,  to  ascertain  whether  any  fraud  was  practised  J^^^^  hf  the" 

in  procuring  the  entry  to  be  made  for  the  defendant  for  the  Court  of  Eaui- 

^      .     ,  ,    ,  ty   on   such 

land  claimed  by  her  ?  whether  a  survey  was  ever  made  ?  grounds    as 

snd  if  so,  was  it  made  in  pursuance  of  the  warrant,  or  op  ^^^  or  might 

lands  called  for  by  it  ?  brought  for* 

In  obedience  to  this  order,  a  verdict  was  fouud,  «  that  no  ^^^^   ^^  ^q- 

fimtd  had  been  practised  in  obtaining  the  warrant  for  the  caveat. 

land  formerly  entered  by  f/tU^  JSToland  ;"  but  the  jury  said 

nothing  about  the  purvey  upon  that  warrant.    Another  order 

•  was  made,  <<  that  issues  be  made  up  between  the  parties, 

and  tried  at  the  bar  of  the  District  Court  aforesaid,  to  ascer- 

(1)  Note.    The  other  allegations  in  the  bill  are  stated  ia  Jud^e 
^04,LTEa*s  opinion. 
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tain,  first,  whether  a  survey  was  erer  made  by  the  defen* 
dant ;  secoodlyj  if  so,  was  it  made  in  pursuance  of  the  wair* 
rant ;  or  on  lands  called  for  by  it  ?  the  first  only  of  which 
issues  was  to  be  tried,  if  the  plaintiff  desired  it."  A  copy 
of  the  record  in  ejectment,  (containing  a  survey  of  the  lands 
in  controversy,  made  and  certified  by  order  of  the  District 
Court,  and  copies  of,  the  several  entries  under  whieh 
the  parties  claimed,)  was  filed;  together  with  many  deposi* 
tions  taken  on  both  sides. 

The  suit  being  transferred  to  the  Superior  Court  of  Chan- 
cery holden  at  Staunton,  came  on  to  be  heard  the  38th  day  of 
March,  1807,  when  Chancellor  Browitb  pronounced  the  fol- 
lowing opinion :  ^  It  appears  to  the  court,  that,  the  jury 
having  found  there  was  no  fraud  practised  by  the  defendant 
in  obuining  the  warrant  for  the  land  Philifi  J^oland  had  for- 
merly entered ;  and  this  being  the  9ame  land,  and  there  be- 
ing no  evidence  of  a  want  of  survey  sufficient  to  destroy  the 
certificate  of  the' surveyor  Rigg  ;  the  only  remaining  ques- 
tion arises  on  the  specialty  of  entry  ;  or,  rather,  the  corres* 
pondence  between  the  entry  and  the  survey.  To  try  the 
fact,  an  issue  was  directed,  which  has  not  yet  been  tned, 
and  which,  upon  examination  of  the  papers,  and  €t  the  re- 
cord in  the  ejectment  now  produced,  the  court  is  of  opinion 
ought  not  to  be  submitted  to  a  jury ;  there  being  sufficient 
evidence  in  the  record  of  the  said  ejectment*  and  the  other 
papers  before  the  court  to  lead  to  a  thorough  understanding 
of  the  facts.  The  order  directing  the  trial  of  the  said  issue 
is  therefore  set  aside.  And  it  appearing,  from  the  repre- 
senution  of  PbUifi  JSTohnd  at  the  time  of  his  application  fer 
the  warrant  from  \otA  FtHrfax^  from  the  certified  copy  of 
Rigg^9  certificate  of  survey,  executed  for  the  defendant  Croni'^ 
ftfclli  the  35th  day  of  August,  1775,  and  firom  the  survey  in 
the  record  of  ejectment,  that  the  land  surveyed  for  the  de- 
fendant Cromwellf  is  the  land  called  for  by  the  warrant  and 
entry  of  Philifi  Mbland^  and  of  the  defendant  Cromwell ; 
though,  at  that  time,  the  applicants  appear  to  have  been 
mistaken  with  respect  to  the  extent  of  the  lines  of  HaynetU 
140  {icre  survey,  supposing  they  did  not  include  the  Rock 
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lick,  which  upon  Inyestigation  they  are  fouod  to  inclade  :)      '^^^^'' 
it  is  thereibre  adjudged,  ordefed  and  decreed  that  the  in-    i^^v^w, 
junction  awarded,  Sec.  be  dbsoWed,  and  that  the  bill  be  dis-      Noland 
ousaed  with  costs." 
From  this  decree  the  oomplainant  appealed. 

The  cause  was  a^rgued  in  this  court  on  a  preliminary  point 
of  law,  whether  the  appellant  could  have  relief  ui  equity 
on  a  bill  assigning  no  reason  for  his  not  having  prosecuted 
a  caveat  to  prevent  the  emanation  of  the  patent  to  the  ap* 
pellee. 

WednemUof^  January  %^thy  IS  14,  the  Judges  pronounced 
their  opinions.  s 

Judge  CoALTXR.  In  this  case  the  appellant,  who  states 
that  he  has  been  about  20  years  in  possession  of  a  tract  of 
land,  and  has  made  valuable  improvements  thereon,  seeks  to 
be  relieved  from  a  judgment  in  ejectment,  recovered  against 
him  by  the  appellee,  who  had  obtained  a  prior  patent  there- 
for, and  to  vacate  and  annul  that  patent,  as  being  fraudulently 
obtained)  against  his  prior  and  superior  equitable  right 

The  appelfamt  makes  three  objections  to  the  claim  of  the 
appellee ;  1st,  that  he,' the  appellant,  had  purchased  a  war- 
rant from  the  office  of  Lord  Fairfax  for  400  acres,  ipcludbg 
the  Rock  Lick,  8u:.  and  which  he  had  placed  in  the  hands  of 
Riggy  one  of  his  lordship's  surveyors,  who,  although  fre« 
quently  pressed,  refused  and  &iled  to  survey  until  the  war- 
rant was  out  of  date,  when  he  informed  the  appellee  thereof, 
who  immediately  obtained  m  warrant  for  the  same  landy  and 
the  bill  therefore  suggests  fraud  and  combination  between 
these  parties : — ^2d,  that  finding  the  tract  contemplated  by  the 
above  warrant,  (viz.  the  Rock  Lick  Tract,)  had  already  been 
^nted,  be  purchased  a  warrant  for  some  lands  adjoining, 
and  which  he  has  had  surveyed  and  patented ;  but  that  the 
appellee  had  procured  a  plat  to  be  made  out  for  the  same 
lands,  although  it  was  not  the  land  called  for  by  her  war- 
rant, (without  any  survey  being  actually  made  thereof,)  upon 
which  her  elder  patent  issued,  and  to  his  aetoniahment  and 
Murfirizcy  had  brought. her  ejectment  aforesaid,  &c. 
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The  defendant,  now  appellee,  denying  the  fraud,  8cc.  con* 
tends  that  her  warrant  cdvers  the  land  in  controversy,  and 
that  the  lands  were  surveyed)  &c. 

The  Chancellor  directed  three  facts  to  be  ascertained  by 
an  issue  : — 1st,  whether  any  fraud  was  practised  by  the  ap* 
pe)lee  in  procuring  the  warrant  for  the  lands  claimed  by  her ; 
-*2d,  whether  a  survey  was  ever  made  ;  and,  if  so,  3d,wh^-- 
ther  it  was  made  pursuant  to  the  warrant,  or  on  lan4s  call- 
ed for  by  it. 

The  verdict  of  the  jury  found  that  no  fraud  was  practised 
in  obtaining  the  warrant;  but  said  nothing  as  to  the  other 
points ;  which  the  Judge  thereupon  directed  should  be  en- 
quired into  by  another  jury ;  but  he  subsequently  discharged 
so  much  of  the  order  as  directed  that  enquiry,  and  dismiss- 
ed the  plaintiff's  bill. 

This  proceeding  in  the  Chancery  Court  is  now  justified, 
because  the  appellant  had  failed  to  file  his  caveat  to  prevent 
the  grant  issuing  to  the  appellee,  and  had  not  shewn  that  he 
was  prevented  by  fraud  or  accident  from  pursuing  that  reme- 
dy :  and  whether  that  principle  was  the  foundation  of  the  der 
cree  in  question,  or  not,  we  are  now  stopped  in  the  thres- 
bold  of  th^  cause  in  this  court,  on  this  ground.  The  firat 
great  enquiry  therefore  will  be,  whether  the  dismission  of 
the  bill  can  b>e  justified  on  the  grpund  of  its  containing  no 
equity  whereon  to  found  the  jurisdiction  of  the  Chancery 
Court :  and  the  correct  mode,  therefore,  to  test  the  princi- 
ple contended  for,  will  be  to  consider  this  case  on  the  bill 
alone,  as  though  a  demurrer  bad  been  filed  thereto  for  want 
of  equity. 

In  determining  the  previous  question,  therefore,  and  which 
is  the  only  one  that  has  been  argued,  it  will  be  proper  to  sup- 
pose as  favourable  a  case  as  the  appellant  could  possibly 
make  out  according  to  the  pleadings ;  to  wit,  that  the  appel- 
lee and  surveyor  had  coipbined  tq  de^ud  him  in  postponing 
bis  survey  until  his  warrant  had  run  out  of  date,  so  as  to  ena- 
ble the  appellee  to  slip  in  and  procure  a  warrant ;  that  then, 
finding  they  had  embraced  patent  land  in  the  warrant  so  pro- 
cured, they  returned  a  plat,  (without  having  ina4e  a  aunroy 
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tberebf,)  oovering  other  lands,  tiz.'  those  of  the  appellant ; 
and  upon  which  supposed  survey,  a  grant  had  been  obtain* 
ed  for  lands  not  authorised  by  the  warrant : — and  then  the 
question  arises,  whether  a  grant,  consummating  this  tissue 
of.  frauds,  is  to  prevail,  because  it  is  prior  in  date,  over  the 
grant  to  a  fair  purchaser,  accompanied  with  long  possession, 
and  valuable  improvements  made,  because  that  party  (who  ic 
no  where  appears  ever  knew,  until  after  their  close,  of  these 
fraudulent  proceedings,)  did  not  file  a  caveat  to  arrest  them. 
It  is  said  we  are  bound,  by  the  former  decisions  of  this 
court,  to  affirm  this  decree  on  this  ground,  although  it  may 
work  such  nianifest  injustice  as  that  above  stated^ 
•  My  opinion  is  that  no  decision  of  this  court,  and  that  none 
of  the  known  and  acknowledged  principle^  establishing  the 
jurisdiction  of  courts  of  equity,  compel  me  to  give  a  decision 
in  this  case  so  contrary  to  my  ideas  of  right  and  justice,  I 
think  the  great  current  of  decisions  in  this  court,  will  bear 
me  out  in  the  opinion  which  I  havcf  formed  on  this  previous 
question  as  applicable  to  thU  case ;  and  I  feel  confident  that 
the  great  and  acknowledged  principles  of  equity  jurisdic^ 
tion,  together  with  the  positive  statutes  of  the  country,  will 
be  found  also  to  accord  with  my  ideas  on  this  subject. 

In  considering  this  question,  the  decision  in  which  wiH  ap- 
ply to  many  cases  now  pending,  it  must  be  borne  in  mind, 
that  the  party  against  whom  the  principle  contended  for  is  to 
be  applied,  is  one  who  has  proceeded  regularly,  under  the 
acts  of  assembly,  to  procure  liis  warrant,  and  make  his  loca- 
tion thereof,  with  sufficient  precision  to  notify  subsequent 
adventurers ;  and  that  his  prior  right,  thus  fairly  gained,  has 
never  been  relinquished,  forfeited  or  abandoned,  and  is  a 
clear  subsisting  equitable  claim,  except  so  far  as  it  may 
have  been  impaired  by  a  subsequent  adventurer,  either  know- 
ingly, and  by  actual  fraud,  as  in  this  case,  or  carelessly,  and 
so  fraudently,  inteifering  with  it,  and  the  failure  of  the  par- 
ty to  9tate2indfirove  that  he  was  prevented  by  fraud  or  acci- 
dent from  filing  a  caveats 

Before  I  proceed  to  examine  the  decisions  of  this  courts 
it  may  not  be  improper  to  take  a  short  view  of  the  mode  of 
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jAiruARr,     acquiring  land  in  this  country,  and  of  the  origin  and  nature 
^^^.^^   of  this  proceeding  by  Caveat ,  as  also  of  such  general  prin- 
Noknd       ciples  of  Equity  Jurisdiction  as  may  be  applicable  to  the 
case.  I 

The  governor  and  council  alone  had  the  right  (under  the 

(a)  See  2  Hen.  colonial  government)  to  grant  lands,  (a)  These  grants  were 
large,  353.        founded  either  on  an  order  of  council,  or  on  importation 

rights  duly  proved,  &c.,  or  on  the  payment  of  composition 

(b)  1  Een.  ^ta-  money  to  the  receiver  general,   8cc,  (b)  and  since  our  land 
httet  €it  large f  <»  ^ '  >.  / 

274/  2«ib.  95/  i^w  of  1779,  on  land  warrants  issued  under  its   provisions. 

3  do,  304.  Yhe  party,  thus  entitled  to  acquire  vacant  land,  made  his 
entry  withjthe  surveyor  of  the  county,  designating  the  spot 
wished  to  be  appropriated,  and  in  cases  in  the  Northern  Neck 
the  warrant  itself  designated  the  spot  contracted  for.  From 
the  year  1705)  ftnd  perhaps  earlier,  until  the  present  timet 
the  law  has  been,  ^<  that  these  entries  shall  atand  good  until 
the  surveyor  shall  give  notice  that  he  is  ready  to  survey,  and 

(c)  3  Hen,  Sta-  the  party  shs^l  fail  to  attend  him,  Sec/*  (c)  By  the  doctrim^ 
^f  ^'  contended  for  though,  they  would  only  stand  good  until  a 

third  person,  on  inferior  rights,  should  obtaia  a  patent  for 
the  same  lands. 

As  to  the  origin  and  nature  of  the  proceeding  by  Caveat 
to  prevent  such  fraud  on  the  person  having  superior  right, 
I  have  carefully  examined  and  can  find  no  statute  having  the 
smallest  reference  thereto,  qntD  the  act  of  1779.  It  is  never- 
theless the  fact  that  in  the  old  General  Court,  w*hich,  from 
the  earliest  days  until  the  revolution,  consisted  of  the  go- 
vernor and  council,  and  had  general  jurisdiction'  over  all 
persons  and  things  both  ecclesiastic  and  civil,  such  a  pro- 
ceeding was  common.  I  have  examined  many  of  the  old 
records,  and  find  that  the  proceedings  were  very  loose  and 
informaL  A  summons  issued,  but  without  any  specification 
of  the  cause  of  Covro^,  and  the  trial  seems  to  have  been  on 
the  depositions  of  witnesses,  on  which  the  court  pronounced 
a  decree  or  judgment,  directing  to  whom  the  patent  should 
issue,  whether  plaintiff  or*  defendant.  The  proceedings 
seem  altogether  unknown  to,  and  unsanctioned  eitheV  by  the 
rules  of  common  fatw  or  chftncery,  fmd  must  have  originated 
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altogether  from  the  circumstance   of  the  members  of  that      JiKuimr, 

court  being  also  the  persons  authorised  to  grant  lands,  and    i^p.^^-^i 

who  would  probably  hare  adopted  them,  to  guard  themselves      Noland 

against  fraudulent  practices,  had  they  not  also  composed  the  ▼• 

_     ^  .....      ,.        ,  .      .  ,  '  Cromwell. 

moat  important  judicial  tribunal  m  the  country.    It  was  a 

kind  of  preventive  justice,  similar  to  the  Caveat  in  the  Spi- 
ritual Courts  of  England  to  stop  the  probatofa  will,  &c.  (a)  (a)3  Tuck.  Bl 
Its  object  doubtless  was  to  stop  the  perpetration  of  fraud  on  *^^* 
the  public,  as  well  as  on  the  individual,  and  not  intended  to 
oust  the  tribunal,  instituting  it,  from  their  original  chancery 
jurisdiction  in  favour  of  the  honest  purchaser,  in  case  the 
fraud  should  be  consummated  before  it  was  discovered  or 
arrested  ;  it  was  giving  an  additional,  summary,  preventive 
remedy ;  that  court,  by  Us  own  mere  acty  without  the  interpo- 
sition of  the  legislature,  ftot  being  competent  to  oust  the 
chancery  side,  or  Chancery  Courts,  of  any  legitimate  juris- 
diction, by  authorisbg  another  and  more  summary  remedy. 

When  the  executive  and  judiciary  branches  of  the  govern- 
ment were  severed,  and  the  new  Genefal  Court  (if  I  may  use 
the  expression)  was  organised  by  the  act  of  October  1777"! 
thb  matter  was  of  course  confided  to  that  court,  M  causes, 
&c.  depending  in  the  former  court  being  transferred  to  it. 
In  May  1779,  theprqcess  and  proceedings  in  Caveats  were 
regulated  by  law,  and  extended  to  cases  not  heretofore  em- 
braced by  them,  as  will  be  hereafter  noticed.  The  parties 
must  both  be  considered  as  purchasers  from  the  crown,  or 
commonwealth,  as  the  case  may  be,  or,  as  in  this  case,  from 
lord  Fairfax^  one  prior,  the  other  subsequent,  but  neither  a 
complete  purchaser  until  the  patent  issues. 

The  general  rule  of  Equity,  as  I  understand  it,  is,  that  no 
man  shall  proceed  to  get  a  legal  title'  to  lands  to  which 
another  has  a  prior  and  superior  equitable  right,  if  he  knows 
of  such  superior  equity,  but  that  he  shall  desut,  so  soon  as 
be  is  informed  thereof,  tind  if  he  proceeds,  after  such  know- 
ledge, his  legal  title  will  not  avail  him  in  a  Court  of  Chan- 
cery, bnt  that  the  question  there,  notwithstanding  such  legal 
title  «o  acquired^  will  be  decided  in  fiivoKr  of  the  person  hav- 
ing superior  equity ;  and  that  the  notice,  which  shall  thus 

▼OL.  IV.  X 
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JiinrAftT,      affect  the  party  who  gets  the  legal  title)  is  either  expre99  cft 

.    ^^J^  t  ifnfiUed.    I   am  not  aware  of  aoy  decision  eatabltshing  it 

Noland       ^  ^  general  doettmey  that  a  party  thuft  acqairmg  a  legal  tUle 

^-  to  lands,  to  which  h^  knows  or  is  presumed  to  know  that 

another  has  a  superior  equitable  right,  shall  preclude  that 

other  from  asserting  such  right,  by  his  being  conusant  of  the 

(a)  Fwhl  330,  ffaud  about  to  be  practised  on  him,  (a)  although  I  admit  that 

^'^'  such  notice,  under  circumstances  and  after  a  lapse  of  time, 

will  be  properly  relied  on  as  evidence  of  abandonment. 

If  these  principles  are  correct,  let  us  apply  them  to  the 
case  where  a  party  shall  procure  a  legal  title  from  the  com* 
monwealth  to  lands  to  which  another  has  a  prior  and  supe- 
rior equitable  right ;  and  see  whether  the  law  authorising  a 
^  Caveat^  or  the  decisions  of  this  court  on  that  law,  have  alter- 
ed, or  raried,  the  general  doctrines  above  stated,  and  how  far 
such  alteration  extends. 
(&^;ch.Rev.p.  By  the  act  of  1779,  (b)  thc^re  are  two  grounds  on  which  a 
Cardeat  may  be  filed.  The  first  where  the  person  making 
the  survey  is  about  to  defraud  the  commonwealth,  either  by 
not  returning  his  survey  within  twelve  months,  but  holding 
it  up  so  as  to  defraud  the  commonwealth  of  'revenue,  or 
where  the  breadth  of  the  plat  shall  not  bear  a  proper  pro- 
portion to  the  length,  which  would  also  operate  a  fraud  on 
the  commonwealth :  any  person  not  having  a  prior  right  to 
the  land  may  interpose  to  prevent  this  fraud  and  imposition  ; 
but  he  must  do  it  before  the  grant  issues.  This  operates  as 
a  forfeiture  of  the  rights- of  the  party,  and  revests  the  title 
in  the  commonwealth  in  favour  of  the  party  filing  the  Caveat  j 
who,  on  producing  a  cerdficate  of  new  rights,  &c.  shall  have 
a  grant  for  the  land ;  but  this  cause  of  forfeiture  must  be 
taken  advantage  of  before  the  grant  issues.  This  was  held 
out  as  an  encouragement  to  detect  and  punish  frauds  on  the 
commonwealth. 

Another  cause  of  Caveat  is  where  a  person -shall  obtain  a 
survey  of  lands  to  which  another  has  by  law  a  better  rights 
a  person  having  such  better  right  mat  in  like  manner  enter 
a  Caveat  to  prevent  hia  obtaining  a  grant  untO  the  title  can 
be  determinedf— -such  Caveat  expressing  the  nature  of  the 
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right  on  which  the  plaintiff  therein  claimii  the  said   land.      Jxikvamy, 

The  law  then  prescribes  the  method  of  suing  out  the  Caveat^  »^p»^^,^ 

the  process,  &c.  which  is  to  be  retomed  to  the  Oeneral  Court      ^Q^goid 

then  held  m  WUUamMburg:  op  which  process  being  returned 

executedi  the  court  are  to  proceed  to  determine  the  right  of 

She  caase  in  a  summary  way,  without  pleadings  in  writing, 

impannelling  a  jury  for  the  finding  of  such  facts  as  are  ma* 

terial  to  the  cause,  and  are  not  agreed  on  by  the  parties,  &c. 

and  shall  thereupon  give  judgment,  on  which  no  appeal  or 

writ  of  error  shall  be  allowed.    Although  the  jurisdiction  in 

CaveatM  has  since  been  extended  to  the  County  and  Superior 

or  Circuit  Courts,  and  an  appeal  lies,  yet  it  is  fair  in  tracing 

the  original  intention  of  the  legislature  to  look  at  the  state  of 

the  country,  the  evil,  and  the  remedy  ouoivallt  contem** 

^ted  naA  provided, 

'With  respect  to  the  first  branch  of  the  Ca/veat  law,  where 
a  party  having  no  prior  right  wishes  to  acquire  land  to  which 
another  has  a  prior  right,  on  the  ground  tha^  this  other  has 
fiufetted  such  his  right,  by  pursuing  it  in  a  way  fraudulent  to 
the  commonwealth,  he  can  only  gain  this  preference  oyer 
such  prior  right,  by  entering  a  Caveat  stating  this  fraud,  and 
thereby  vacating  the  prior  right,  so  as  to  let  in  his  subse* 
quent  and  new  right.  As  to  him,  therefore,  there  is  no  re- 
medy but  by  Caveat f  It  may  be  likened  to  a  criminal  pro- 
secution in  which  the  informer  gets  the  penalty.  This  I  un» 
derstand  to  havo  been  settled  in  the  case  of  StafilcM  y.  Weh* 
f/^,  October  1804. 

With  respect,  though,  to  the  second  branch,  the  party 
having  the  prior  and  better  right,  which  he  is  fairly  and 
honestly  proceeding  to  perfect,  is  about  to  be  deprived  of 
this  right  by  one  whose  rights  are  subsequent  and  inferior. 
He  either  does  or  does  not  know  of  this  effort  to  defraud 
him  of  his  rights.  Say  that  he  does  know,  was  it  the  inten-r 
tioQ  of  the  legislature  to  compel  him  to  prevent  this  injury 
to  hu  rights  by  this  particular  remedy,  or  that,  on  failure, 
he  should  forfeit  his  right  forever  ? 

Let  us  suppose  a  person  in  the  County  of  Washington  or 
Qreenbrier,  in  the  y^r  1779,  has  made  an  entry  on  lands, 
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JjLwoxnr,     has  settled   thereon,  and  m  then   defending  the  countiy  i 
'        another  person,  who  resides  in    the  interior  of  the  coontry, 
Koland       ^"^^^   ^^^  surveys  the  same  lands,  and  returns  bis  plat, 
«  V.  knowing  of  the  prior  entry,  but  determining  to  get  a  legal 

"^"^^  •  preference  ;  was  it  the  intention  pf  the  legislature  that  this 
frontier  settjer,  because  he  knows  of  thb  fraud  about  to  be 
perpetrated  on  him,  shall  leave  his  family  exposed,  and, 
whether  he  has  the  means  of  engaging  in  a  law  suit  or  not, 
repair  to  Williamsburg  for  this  purpose,  take  his  witnesses, 
and  encounter  every  expence  of  prosecuting  a  suit  at  that 
distaqce ;  a  si(it  to  be  tried  in  a  summary  way,  and  in  which 
^o  appeal  lay ;  he  being  bound  to  give  his  adversary  notice 
of  the  nature  of  his  claim,  but  to  receive  no  specification  in 
tetum  ;  in  short,  to  subject  his  just  rights  to  technical  ob- 
jections, which,  on  the  trial,  might  dismiss  bis  Cavoat^  sub- 
jecting him  to  great  costs,  and  which,  in  a  regular  stfit, 
brought  to  issue  in  .the  usual  way,  would  have  been  avoid- 
ed ;  (hence  the  suit  by  Caveat  has  always  been  considered 
more  or  less  dangerous  to  the  plaintiff,  even  if  he  has  un* 
doubtedly  the  best  rigbt|  and  he  will,  therefore,  if  possible, 
avoid  being  plaintiff  in  it ;)  a  suit,  too,  which  he  was  per- 
haps bound  to  institute  within  sUy  or,  at  farthest,  nine  months, 
(a)  3  CaUy  499.  {")  ^^  ^^^  patent  must  issue  to  his  adversary  within  that 
time  ;  (thus,  in  effect,  limiting  a  suit  touching  the  realty  to 
that  short  period  ;)  or  that,  in  default  of  this,  be  shall  be  for« 
ever  deprived  of  his  just  rights  ?  Or  was,  it  the  intention  of 
the  legislature  that  the  party  may  file  such  Caveat^i  if  he  has 
it  in  his  power,  and  finds  it  convenient  so  to  do>-^o  give 
him  this  additional  remedy  for  tJie  protection  of  his  rights  ? 

The  above  observation  applies  to  the  case  where  a  party 
proceeds,  openly,  and  with  the  knowledge  of  him  who  has 
the  prior  right,  to  enter  and  survey  land  which  he  knows  is 
xiot  vacant,  but  before  appropriated,  and  returns  his  survey 
immediately,  of  which  the  other  also  has  notice,  and  where 
that  other  has  no  excuse  for  not  filing  a  Caveat,  except  his 
inability  to  prosecute  a  suit  at  so  great  a  distance,  his  fear ' 
l^est  it  should  not  be  a  safe  remedy,  and  his  belief  that  the 
legislature  did  not  mean  to  compel  tiimto  take  this  remedy. 
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Sot  the  bstitution  of  wkich  so  short  t  time  was  necessarily     JAvuARr, 
....  1814. 

Imuted.  \^^Y^U 

Bot  suppose  the  party  wishing  to  obtain  a  legal  prefer-      NoUnd, 
cnce  over  a  prior  equitable  title^  does  not  give  notice  of  bis  ^' 

proceedings,  is  the  prior  claimant  bound  to  take  notice  of 
them  at  ail  events?  and  if  he  does  not  know  of  them^  is  he 
deprived  of  his  rights  because  he  cannot  and  does  not  pur- 
sue his  remedy,  and  cannot  prove  his  ignorance  ?  Was  this 
the  intention  of  the  law  ? 

How  stands  this  doctrine  as  to  notice  ? 

By  the  act  of  1779,  every  pet*son  having  a  land  warrant, 
kc  and  wishing  to  locate  it  on  vnute  and  unapfirofiriated 
landj  may  file  it  with  the  surveyor,  &c.  And  he  shall  direct 
the  k>cation  thereof  so  specially  and  precisely  as  that  others 
inay>  vtUh  certainty ^  be  able  to  locate  the  adjacent  residuum, 
&c.  If  the  surveyor  refuses  because  of  ^  prior  location,  &c«  (a)lCh.ltev. 
he  ahall  shew  it  and  give  a  copy,  &c.  and  which  entry  shall  P*  ^*  ^  * 
cnly  become  void  after  notice  to  survey  as  above  stated.(a) 
The  person  then  who  makes  the  first  entry  must  specify  the 
land  in  such  a  way,that  he  who  makes  the  subsequent  entry 
can  know,  with  reasonable  certainty,  what  land  was  intended 
by  the  first  locator  to  be  appropriated,  and  he  is  not  to  enter 
for  the  same  land,  because  it  is  not  waste,  but  for  the  adja- 
cent residuum,  if  he  wishes  land  in  that  quarter.  This  prior 
entry,  if  not  made  as  the  law  directs,  is  void,  and  gives  no 
prior  right ;  but  if  it  is  made  as  the  law  directs,  it  does  give 
a  prior  right,  and  the  subsequent  locator  must  notice  it. 
But  suppose  he,  with  this  jiotice,  is  permitted  by  the  sur- 
veyor, who  is  not  bound  to  object,  to  enter  also  specially  for 
the  same  land,  is  the  prior  locator  bound  to  notice  this  sub- 
sequent proceeding  ?  He  was  bound  to  see  that  the  land 
was  vacant  when  he  entered,  and  he  has  done  so :  is  he  also 
bound  to  apply  at  the  office  from  time  to  time,  to  see  if  any 
person  is  about  to  defraud  him,  and  to  violate  the  law  by  lo- 
cating land  not  vacant  ?  Can  he  search  at  pleasure  the  entry 
book,  unless  he  is  about  to  make  a  new  entry  ?  But  if  he  can, 
how  often  is  he  to  do  it  ?  and  for  how  long  a  time  ?  He  h^ 
made  his  location  for  waste  land :  the  surveyor  has  not  been 
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able  to  survey  it  for  years.  Further  time  was  given  by  law 
for  making  surveys,  and  so  he  has  stood  for  ten  years.  He  must 
travel  50  or  100  miles,  (many  counties  were,  and  now  are^  of 
that  extent  and  greater,)  to  the  surveyor's  office,  how  often  ? 
If  he  goes  but  once  a  year,  or  even  but  once  in  8  or  9  montfasy 
it  won't  do ;  for,  within  that  space  of  time  another  may  enter, 
.aui*vey,and  get  his  title.  Is  an  honest  man  bound  to  watch 
a  thief  in  the  night,  and  if  the  robbery  be  not  detected  be- 
fore it  is  completed,  is  he  too  late  ? 

Biit  suppose,  (which  is  the  case  generally  happening,) 
that  the  subsequent  locator  does  not  enter  for  the  same  land, 
or  makes  his  entry  so  vague  as  to  be  illegal ;  or,  if  legal  and 
special,  to  apply  to  tlie  adjacent  residuum,  he  surteys,  not 
according  to  his  entry,  but  so  as  to  include  the  land  of  the 
prior  locator ;  notice  of  this  entry  is  no  notice  of  an  adverse 
claim :  the  survey  is  the  first  act  by  which  he  interferes 
with  the  prior  right :  how  is  this  interference  to  be  discov- 
ered by  a  party  not  present  at  the  survey  ?  If  he  looks  at 
the  surveyor's  books,  he  finds  a  plat  beginning  at  a  n6torious 
comer  a  mile  from  his  land  t  that  it  runs  from  thence  to  a 
white  oak,  thence  to  a  black. oak,  8cc.  Sec. :  but  where  are 
these  latter  objects  ?— -«he  knows  not :  he  presumes  they  are 
tn  the  adjacent  residuum :  or  he  may  not  even  know  where 
the  beginning  is,  so  as  to  form  any  possible  conjecture  what 
land  is  comprehended  within  these  lines.  But  say,  he  has 
his  suspicions.  What  is  he  to  do  ?  If  he  can  go  and  trace 
these  lines,  he  will  discover  this  attempt  to  defraud  him  i 
and,  to  enable  him  to  do  so,  he  asks  the  surveyor  for  a  copjr 
Code,  ist  vol.  of  the  plat :  this  the  surveyor  is  bound  to  refuse,  unless  he 
29^     '        '   producecf  a  certificate  that  he  has  filed  his  caveat,(a) 

Again  :  suppose^  notwithstanding  these  difficulties,  he  has 
discovered  that  another  has  committed  this  fraud  on  him  ; 
be  cannot  covfa/ until  that  other  "returns  his  plat:  this  he 
holds  up,  though ;  and  the  law,  from  year  to  year,  gives  him 
further  time  to  return  it :  meantime,  the  surveyor  has  not 
found  it  convenient  to  notify  him,  having  prior  right  to  sur- 
*  vey ^  so  as  to  enable  him  to  return  his  plat,  he  must  ride  td 


(a)     Rev, 
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the  regbter's  office  eveiy  six  months,  to  tee  if  hi»  adversar     Januabt, 

ry's  plat  has  been  returned,  and  after  all,  may  be  told,  that  it    y^,„^.^9 

is  not  returned  when  it  is.    This  subsequent  locator  in  the       Koland 

mean  time  has  held  no  conversation  wiih  him,  s^  as  to  throw  ^• 

GlwxivelL 
him  off  his  guard  ;  he  has  done  nothing  in  feet  which  a  man 

maf  not  do  in  acquinng  title  to  unpatented  lands,  except  that 
he  has  located  lands  already  appropriAed  by  prior  entry,  or 
has  surveyed  such  lands  by  an  entry  not  covering  them,  and 
is  thus  proceeding  to  acquire  a  title  to  lands  to  which  he 
knows  another  has  a  better  right :  nay,  he  may  subject  the 
party  to  difficulties  which  the  keenest  pursuit  could  not  over- 
take, by  assigning  his  entry  er  survey,  when  ihfi  whole  busi- 
ness  will  proceed  in  another  na«ie,  unknown  to  the  person 
having  prior  right  who  is  thereby  thrown  out,  and  obliged  to 
give  up  the  vain  pursuit.  Did  the  law  mean  to  prejudice 
persona  having  better  right,  or  to  protect  them,  by  an  addi- 
tional remedy  ? 
I  humbly  conceive  the  latter. 

Where  a  party  has  two  remedies  fcfr  the  baroe  injury,  one 
at  law,  and  one  in  equity,  if  he  elects  his  legal  remedy,  he 
must  pursue  it  with  proper  diHgence ;  otherwise  he  shall  not 
resort  to  a  court  of  equity,  unless  he  shews  that,  without  his 
fault,  he  bad  not  a  &irand  proper  trial  at  law.  So,  if  he  is 
sued  at  law,  he  must  defend  himself  there,  as  far  as  possible, 
and  shall  not  make  that  defence  in  equity,  unless  be  makes  a 
proper  case  for  the  interposition-of  that  court. 

The  affirmative  of  the  principle  in  question  would  seem 

to  be  predicated  on  the  idea  that  this  subsequent  entry  must 

be  considered  in  the  nature  of  a  suit  at  law,  against  which 

the  prior  lt>cator  is  bound  to  defend  himself;  but  surely  no 

two  things  can  be  more  dissinoilar.    If  he  is  sued  at  law, 

process  is  served ;  a  declaration  gives  him  notice  of  the 

cause  of  acdon,   &c*     But  here   the   subsequent  entry  is 

ivtly  heard  o^  and  never  served  on  him ;  and,  if  it  was,  in 

&U  cases  where  it  was  vague,  or  did  not  cover  |^is  land,  it 

would  be  no  notice  at  all.     These  frauds,  too,  are  generally- 

conducted  with  great  secrecy  and  adroitness,  and,  as  before 

*bcwii,the  party  has  every  opportunity  to  keep  out  of  view. 
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January        The  proceeding  by  caveat  would  appear  to  me  to  \>o  more 

^p.^J  J    analogous  to  the  summary  rcmcdyi  given  by  the  statute,  of 

Noland        securities   against  their  principals  and  co-securitiea  ;     by 

v-  which,  howerer,  it  has  never  been  contended  that  the  party 

CromwelL  .    *^      -^ 

had  lost  his  remedy  by  action  on  die  case,  or  bill  in  equity. 

Let  me  now  enquire,  how  far  this  question  has  been  con- 
cluded by  the  decisioiSs  of  this  court 
(a)  3  Can,       I  think,  until  the  case  of  JoMuon  vs.  Brovm^{a)  this  court 
^^*  has  countenanced  if  not  sanctioned  the  converse  of  the  doc- 

trine now  contended  for. 
(6)  1  fFaah.     The  case  of  WUleoxy%.  QaUovHtyj{d)  seems  to  establish  no 
principle  touching  this  question^  but  that  a  bill  in  equity  wilt 
lie  to  repeal  a  patent  surreptitiously  obtained  pending  a 
caveat. 

(c)  1  fFaah,     In  the  case  of  WMte  vs.  Jone8^{c)  the  Chancellor  seems 
.  to  have  been  of  opinion,  that  if  the  prior  patent  was  obtained 

by  fraud  and  collusion  between  the  officer  and  patentee,  it 
was  void  at  law,  in  which  court  the  party  therefore  had  his 
remedy,  as  in  the  case  of  WUU  vs.  Hambleton  in  this  court; 
mentioned  in  a  note  in  3  Tuck.  9l»  261,  and  therefore  dis- 
missed the  bill.  This  court  approve  the  decree,  but  not  the 
reasons ;  on  the  contrary,  say  that  the  plaintiff  had  stated  a 
£ur  and  proper  case  for  a  court  of  equity ;  to  wit,  that  he 
was  a  purchaser  against  whom  the  defendant  had  unfiurly 
and  fraudulently  obtained  a  Jegal  preference ;  but  that  the 
plaintiff  not  having  supported  his  bill,  it  was  properly  dis- 
missed. In  that  case-  no  caveat  had  been  filed,  nor  any  rea- 
son assigned  for  not  taking  that  remedy ;  yet  this  court 
would  have  sustained  the  bill  had  the  allegations  been  proved. 

(d)  1  WoBh,    In  Jones  vs.  WUHaTM^  Sc;c.(d)  the  plaintiff  WiUiama  had  filed 

a  caveat;  but  his  subpoena  having  miscarried,  it  was  dimissed. 
Here  he  had  elected  his  remedy,  but  failed  to  summon  his 
witnesses,  and,  (for  any  thing  that  appears,)  to  move  for  a 
continuance  of  his  suit  at  law :  yet  the  court  take  up  the 
question  and  decide  it,  as  the  general  court  would  have  done 
on  the  caveat^  had  the  party  been  ready. 

(e)  2  Woih,     In  Pickett  v.  DovfdcUl^  {e)  there  was  no  Caveat^  or  reason 
^^'  for  not  filing  one  assigned;  yet  the  court  proceed  to  investi- 
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gate  the  respective  claims  of  the  parties,  and  decide  against     JAjru^nTy 

the  plaifitiff,  on  the  ground  of  superior  equity  in  the  defen-    K^m^^^i 

dant,  and  the  evidence  of  forfeiture  and  abandonment  arising       NoLand 

from  ttie  lapse  of  time,  &c.  ,  v.    . 

Cromwell. 
In  Johnson  v.  Buffin^ton^  (a)  there  was  also  no  Caveat ;         

jet  the  court  decided  in  favour  of  the  plaintiff  on  the  ground  («)-W^"*^ll^- 
of  superior  equity. 

In  Hunter  v.  Hall  (b)  there  had  been  a  drveat  by  the  dc-  {b)  1  Caff,  206. 
fendant  against  the  pkintifT,  pending  which,  the  defendant 
got  a  patent :  his  Caveat  was  dismissed  for  informality,  there  • 

being  no  trial  on  the  merits*.   This  court  go  into  the  merits, 
and  decide  in  his  favour. 

In  the  case  of  Johruon  v.  Brown,  (c)  the  point  now  in  ccn-  (c)  3]CaZ2;  259. 
troversy  was  neither  made  by  the  pleadings,  nor  suggested 
in  argument.     In  £act.  Brown  had  obtained  'his  patent  4ong 
before  Johnson  purchased  the  entry,  so  that  he  never  could 
have  filed  a  Caveat.    The  great  objections  to  Johnson's  pre  - 
tentions  were,  1st,  that  his  entry  did  not  cover *the  land  in 
controversy,  if  it  was  not  altogether  void  for  uncertaipty ; 
and  the  court,  without  deciding  this  last  point,  determined 
that  it  did  not  cover  this  land ;  2d,  that  the   entry  had  been 
abandoned  by  the  proprietor,  and  was  no  bar  to  the  subse- 
quent locator^even  if  it  did  cover  the  land.    The  court  in 
that  case  also  decided  that,  notwithstanding  the  act  of  as- 
sembly, a  party  is  not  bound  to  have  his  entry  surveyed  at 
all  events,  but  may,  as  it  regards  a  subsequent  adventurer^ 
abandon  it,  as  he  may  any  other  equitable  right,  although 
the  surveyor  has  not  notified  him  to  survey,  and  of  which 
abandonment  such  subsequent  locator  may  avail  himself; 
and  that  here  there  was  abundant  evidence  of  that  abandon^ 
nient.     The  court,  it  is  true,  go  on  to  speak  of  the  necessity 
ot  a  Caveat;  but  I  think,  not  only  from  the  consideration  that 
it  was  not  a  point  made  or  argued,  but  from  the  very  man- 
ner in  which  it  is  expressed,  it  must  be  considered  more  in 
the  nature  of  a  dictum  thrown  out,  than  as  a  solemn  adjudi- 
cation determining  a  very  important  principle,  as  applicable 
to  other  cases,  though  not  necessary  to  be  decided  in  that ; 
or  as  settling  the  extent  to  which  that  principle  ought  to  be 

VOL.  IV.  Y 
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Sa^^amt,  carried.  In  the  firstxlause  of  the  opiDum  on  this  subject^ 
^^,J^  the  court  seem  to  think  that  the  partjr  must  suggest  and 
Koland  fl^ove  that  he  was  prevented  bjjfauei  or  accident  from  filing 
a  Caveat^  but,  wisely  doubting  whether  this  principle,  in  its 
fullest  extent,  might  not  be  of  dangerous  tendency,  they  go 
on  to  say,  ^<  but  to  admit  such  bills  in  all  cases  without  even 
suggesting  an  excuse  for  not  having  entered  a  Caveat^  Sec." 
Let  us  suppose  that  Brown  had  been  long  in  posse ssimi  of  this 
land,  and  had  made  valuable  improvements  thereon,  having 
a  special  entry  therefor,  but  that  Johnson^  (as  the  court  say,) 
searching  for  defects  in  his  neighbour's  titles,  hunting  up 
and  purchasing  stale  and  dormant  claims,  in  order  to  dis- 
turb that  title,  had  bought  up  thb  entry,  not  covering  Brovm'a 
land,  but  had  surveyed  his  land  thei'eby,  and  obtained  the 
oldest  patent ;  would  the  court  have  established  a  principle 
that  would  have  dismissed  Brovm*s  bill,  and  all  other  bills  in 
similar  cases,  even  without  a  statement  of  his  ignorance  of 
these  fraudulent  proceedings  by  way  qf  excuse  for  not  Ca- 
veatingy  which  he  might  have  ^uggestedy  but,  being  a  nega- 
tive, could  not  have  proved  ?  I  verily  believe  they  would  not} 
but,  if  they  had,  as  it  would  have  been  a  decision,  not  only 
on  a  novel  subject,  but  one  of  great  importance,  varying,  in 
my  opinion,  the  current  of  decisions,  or  the  ufnlversal  under- 
standing of  the  bar  and  country,  giving,  moreover,  to  an  act 
of  assembly,  prescribing  a  new  remedy^  and  having  po  nega- 
tive or  excluding  words,  the  operation  to  take  away  the  ori- 
ginal jurisdiction  of  the  Chancery  Courts  over  the  subject,  I 
should  have  been  very  happy  to  have  seen  the  question  re- 
considered, as  was  lately  done  in  the  devastavit  question. 
(a)  1  Munf.  *  The  case  of  Defiew  v.  Howard  (a)  falls  within  that  descrip- 
tion of  cases  where  a  party  having  two  remedies  elects  one, 
but  neglects  to  prosecute  it  with  due  diligence.  Depew  had 
filed  a  Caveatj  ^  which  did  not  sufficiently  appear  (as  in  the 
case  of  Jones  v.  Williams)  to  have  been  dismissed  tlirough 
accident.'*  The  court,  however,  even  in  this  case,  go  on  to 
contrast  the  rights  of  the  parties,  and  determine  that  superior 
equity  was  with  the  defendant. 
Considering,  however,  the  case  of  Jcttnson  v.  i?rown,.(a9 
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1  hftve  above  stated,)  in  the  nature  of  a  dictum^  and  as  laying      JAin7AmT, 

down  no  positive  or  definite  rule   by  which  I  am  bound  to    i— ^-^ 

dismiss  the  bill  of  a  party,  who,  in  addition  to  possession,  &c.       Noland 

may  hare  the  only  legal  entry  and  survey  covering  the  land,     ^     ^*    „ 
.      r  r  L  ■-  .  .^  o  .  CromweU. 

m  Mivour  of  one  who  may  have  neither  entry  nor  survey 

therefor,  but  who,  to  conceal  her  fraud,  may  have  procured  • 

a  plat  to  be  returned  without  any  actual  survey  made,  I  am 

for  loo^iiig  into  the  case,  to  see  whether  the  decree  of  dis- 

missing  can.  be  justified  on  any  other  ground  than  that  alrea^ 

dy  spoken  of,  and  which  it  was  agreed  should  be  ^rst  argued 

aod  decided  on. 

Judge  Cabbll.  The  appellee  having  obtained  the  first 
patent,  has  the  legal  title ;  and  the  question  to  be  decided  is, 
whether  the  appellant  has  made  out  a  case  sufficient  to  en* 
title  him  to  the  intei*position  of  a  court  of  equity,  for  relief 
against  that  title.  It  becomes  necessary,  for  this  purpose^  to 
asceitahi  and  apply  the  principles  heretofore  decided  by  this 
court.  I  have  examined,  with  great  attention,  all  the  cases 
which  are  supposed  to  have  any  bearing  on  the  point,  and  I 
i  conceive  it  to  have  been  clearly,  repeatedly,  and  so^mnly 
settled,  that  the  legislature  having  established  legal  tribunals 
for  deciding  disputes  prior  to  the  patent,  a  Court  of  equity 
cannot  interfere  but  under  circumstances  making  such  in- 
terposition just  and  proper.  This  point  presented  itself, 
and  was  expressly  and  solemnly  decided  in  the  cases  of 
•  Johnton  v.  Brown,  (a)  and  Defiew  v.  Howard,  (A)     It  is  true  (a)  3  CaU  259, 

I         that,  in  both  of  these  cases,  the  opinion  of  the  Court  on  the  ^9^^     ^^^' 
merits  was  also  in  favor  of  the  person  having  the  legal  title. 
But  that  does  not  impair  the   solemnity  or  weight  of  the      * 
dedsion   on  the  point  of  jurisdiction.    Many   points,  may 
arise  in  the  same  cause,  and  it  is  competent  to  the  Court, 
and  useful  to  the  public  to  decide  them  a)L    The  question 
of  jurisdiction  clearly  arose  in  both  cases,  and  was  the  prin* 
cipal  point  on  which  they  were  decided.     And  in  Johnson  v. 
^wn,  the  court  expressly  declares,  that  the  merits  were 
t»imincd  merely  to  gratify  the  party.    But  the  principle  is  ^ 
\         »ot  of  modem  date.    Jt  seems  to  have  governed   WhU^  v. 


I 
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Jaitoart,      Jones  ;{a)  for  White* a  title  was  such  that,  over  and  above  the 

^p.^^1    fraud  charged  on  Jonesj  he  would  have  succeeded  on  the 

Noland       merits  had   he  prosecuted  a  caveat  j  but  not  proving  the 

V-  fraud  charged  in  the  bill,  and'  assigning  no  reason  why  he 

Cromwell  ...         .r    r   .        \  .  .. 

—  had  not  availed  himself  of  the  other  matters  by  a  caveat^  his 

1X6.  ^*  bil^  was  dismissed  :  although  this  is  not  expressed,  it  is  pre- 
sumed to  have  been  the  ground  of  the  decision,  for  it  would 
be  difficult  to  account  for  it  on  any  other.  The  princijitle  was 
expressly  recognized  by  the  court  in  Jones  v.  Williams  ;(J})  for 

Oft)  1  Wiuh,  j^  is  stated  that  the  merits  might  have  been  heard  and  de- 
cided on  the  trial  of  a  caveat ;  that  a  caveat  was  filed  by 
Williams^  but  had  been  dismissed  in  coiyequence  of  an  acci- 
dent ;  and  that  "  therefore"  the  court  would  consdder  the 
case  as  the  general  court  would  have  done  on  a  hearing  of 
the  caveat  s  thus  placing  the  interposition  of  the  court  of 
equity  not  on  the  ground  of  its  having  a*  concurrent  jurisdic- 
tion with  the  court  of  law,  but  on  the  equitable  circumstance 
of  the  accidental  dismission  of  the  caveat.  The  same  prin- 
ciple is  again  adverted  to  by  Judge  Pendleton  in  deliver* 

(c)  2  Wash,      iJ^g  ^is  opinion  in  Pickett  v.  Dowdall.  (c)    Dowdall  claimed  by 
^^'  a  younger  patent,  but  the  oldest  entry  ;  and  contended  that 

his  patent  should  haVe  relation  back  to  the  warrant,  which 
was  the  inception  of  his  title,  so  as  to  destroy  the  intervening 
right  of  the  Picket ts.  Judge  Pendleton  denied  the  appli- 
cation of  the  doctrine  of  relation  to  such  a  case  ;  but,  admit- 
ting its  application,  <<  there. can  be  no  question'*  (said  he) 
<<  but  that  Dowdall  might  have  availed  himself  of  it  at  law3 
and  could  not  require  the  interference  of  a  court  of  equity.'* 
While  this  principle  has  been  so  often  confirmed,  I  have 
been  unable  to  Bnd  a  single  case  in  which  this  court  has  act- 

(d)  1  Waah  3S.  ^^  V^  Opposition  to  it,     JtVilcox  v.  Ca//o«»ay,(d)  and  fVAite  v. 

lifi^  ^^^  </on<?«5(^)  only  shew  ih^t  fraud  in  procuring  ^  patent  is  a  cir- 
cumstance which  will  make  the  interposition  of  equity  just 
and  proper.  On  this  ground  of  fraud,  I  shall  presently  have 
occasion  to  speak  more  at  large.     Jn  Johnson  v.  Buffington{f\ 

(J)  2  Wash,  the  court,  as  I  conceive,  founded  its  decision  on  the  particu- 
lar situation  of  the  lands  in  controversy,  (lying  in  the  North- 
ern Keck)  under  certain  acts  of  asseinbly  upoa  the  subject* 


Digitized  by  VjOOQIC 


In  the  SSth  Fear  of  the  CommamoeaUh.  173 

In  Hunter  ▼.  HalUa)  the  court  refused,  on  the  merits,  to      Jawtabt, 

1814 
grant  relief,  being  of  opinion  that  the  equity  of  the  case  was 

with  the  legal  title.    The  question  of  jurisdiction  seems  not       Poland 

to  have  been  stirred ;  and  it  b  possible,  that  this  case  might  v- 

have  been  ^en  out  of  the  general  rule,  by  the  circumstance  — 

of  Hunter*^  patent  having  been  obtained,  pending  the  caveat^  ^^^         ' 

which  he  had  filed  against  Hailj  the  latter  haying  filed  no 

CTons-caveat,    It  is  said  that  the  practice  of  the  country,  and 

the  opinions  of  the  bar,  in  that  part  of  the  state  where  most 

questions  of  this  sort  arise,  are  at  variance  with  the  principle 

now  contended  for.    If  mischiefs  have  proceeded  from  this 

misapprehension  of  the  law,  although  the  court  may  deplore,       • 

it  has  no  power  to  redress  them. 

It  being  then  settled,  as  I  conceive,  that  Courts  of  Chance^ 
ry  will  not  interfere,  but  under  circumstances  which  render 
the  interposition  of  equity  just  and  proper,  it  now  becomes^ 
necessary  to  ascertain  those  circumstances. 

Fraudulent  practices  in  procuring  the  patent  will  give 
jurisdiaion ;  and,  as  I  conceive,  even  in  those  cases  where 
the  party  had  knowledge  of  the  fraud,  and  might  have  avail- 
ed himself  of  it  on  the  trial  of  a  caveat^  but  foiled  to  do  so, 
without  even  suggesting  a  reason  for  the  fidlure.  I  think 
so,  because  fraud  constitutes  one  of  the  ancient,  establifihed, 
and  most  essential  grounds  of  the  jurisdiction  of  courts  of 
equity.  And  I  conceive  this  ancient  and  established  jurisdic- 
tion is  not  to  be  taken  fiway  by  mere  implication ;  by  the 
establishment  of  a  legal  tribunal,  to  which  jurisdiction'  is 
given,  but  not  in  terms  of  exclusion.  In  no  other  case  of 
fraud  is  the  jurisdiction  of  a  court  of  equity  taken  away  by 
shewing  that  a  court  of  law  has  concurrent  jurisdicuon. 
Why  should  this  case  constitute  an  exception  ?  In  the  case 
of  Ifambletotij  k,c.  v.  WHUj(^b)  it  was  decided,  that  fraud  inv^VA  and  JIC 
procuring  a  patent  might  be  given  in  evidence  to  vacate  that  W,  m  a  note. 
patent,  even  on  the  trial  of  an  ejectment.  In  JVUherington 
V.  MJDonaidi  i%  u  stated  that  the  .  se  of  Bambleton  v.  WelU 
had  not  been  considered  as  having  settled  the  law,  as  it  was 
the  only  case  on  the  point,  and  the  court  nearly  equally  di- 
vided ;  but  I  perceive  npthing  that  can  excite  a  doubt  as  to 
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the  right  of  a  couri  of  equity  to  interfeire  in  such. a  case, 
W/Utev.  Jonei^  I  Wash.  1 1 6,  seems  conclusive.  In  thatcase> 
where  there  was  an  allegation  of  fraud,  the  chancellor  had 
refused  retief  on  the  ground  that  the  fraud  vacated  the  pa- 
tent, and  that,  the  patent  being  null  and  void»  the  pariy 
might  have  had  redress  at  law.  But  this  court,  although  it 
affirmed  the  decree  of  the  Chancellor  in  dismissing  the  bill, 
did  it  on  a  very  different  ground ;  viz.  that  although  the  fra.ud 
was  charged,  it  was  not  proved ;  expressly  declaring,  liow* 
ever,  that  where  fraud  is  suggested  and  proved,  courts  of 
equity  have  concurrent  jurisdiction,  and  can  afford  the  most 
ample  and  adequate  redress. 

It  is  also  ceruin  that,  if  it  shall  appear  that  fraud  or  acci- 
dent shall  have  prevented  the  prosecution  of  a  caveat^  equity 
will  grant  relief. 

But  how  far  the  want  of  actual  notice  or  information  of 
the  entry  or  survey  of  the  opposite  party  will  excuse  the 
omission  to  file  a  caveaty  is  a  point  which,  as  &r  as  I  caa  dis- 
cover, has  never  yet  t^en  made  nor  decided  in  this  court. 
The  expressions  in  Johnson  vs.  Brovnij  that  there  <^  would 
be  no  ground  for  a  bill  to  set  aside  the  patent,  unless  it  had 
been  suggested  and  proved  that  he  was  prevented  by  fraud 
or  acn^ident  from  prosecuting  a  carvtat^**  are  certainly  very 
strong.  But  it  was  not  necessary  in  that  case,  and  there* 
forie,  I  presume,  was  not  the  oljject  of  the  court,  to  de- 
termine a// the  causes  which  wo^ld  justify  a  resort  to  a  court 
of  equity.  The  point  really  before  the  court  was,  whether 
Johnson^  who  had  alleged  no  fraud,  and  had  suggested  na 
cause  whatever  for  not  having  prosecuted  a  caveat^  should 
have  relief.  And  I  consider  that  to  have  been  the  only 
point  decided  in  that  case,  so  kr  as  it  applies  to  the  present. 
It  b  very  certain  that  a  man  making  an  entry  is  bound,  at 
his  peril,  to  take  notice  of  all  prior  legal  locations  ;  for  hit 
warrant  authorizes  him  to  locate  it  on  waste  and  unappro- 
priated lands  only.  But  the  entry  bemg  once  £drly  and  le- 
gally made  on  waste  and  unappropriated  lands,  how  fer  its 
owner  is  necessarily  presumed  to  have  notice  of  subsequent 
conflicting  entries  or  surveys,  is  a  question  of  great  import- 
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tnce,  which,  as  I  before  observed^  does  not  appear  to  have 
have  been  settled.     I  am  not  sensible  that  this  point  arises 
ID  this  case ;  but  as  it  has  been  mentioned  in  the  argument, 
I  will  give  my  impressions  upon  it.    The  object  of  the  act 
of  assembly,  in  requiring  locations  to  be  entered  in  a  book  to 
be  kept  by  the  surveyor,  is  to  give  noUce  to  subsequent  loca- 
tors, so  as  to  enable  them  to  locate  other  warrants  on  the  ad- 
jacent residuutnysaid  not  to  compel  a  firior  locator  to  attend  the 
office  from  time  to  time,  to  see  if  others  are  making  efforts 
to  deprive  him  of  the  incipient  title  which  he  hBd  acquired 
by  his  location.     Others  ^re  bound  by  the  notice  which  his 
prior  location  affords,  not  to  disturb  Ais  right.     Why  shall  he 
suspect  them  of  an  intention  to  invade  it  ?  If  he  has  no  rea- 
son to  suspect  it,  why  shall  he  be  compelled  to  keep  watch  at 
the  surveyor's  office,  for  guarding  against  it  1  And  if  he  is 
not  compelled  to  inspect  the  surveyor's  office,  how  shall 
Jie  be  presumed  necessarily  to  have  notice  of  what  passes 
there  ?  These  remarks  apply  as  well  to  surveys  as  to  loca- 
tions.    Besides,  these  subsequent  locations  are  frequently 
made  so  vaguely,  that,  even  When  seen  and  inspected,  they  af- 
ford no  evidence  of  the  lands  which  they  are  meant  to  cover* 
They  therefore  can  afford  no  notice  that  any  conflicting  claim 
is  to  grow  out  of  them,  and,  of  course,  can  impose  no  obliga- 
tion to  guard  against  them.  On  the  other  hand, a  subsequent 
location  may  be  made  with  such  precision,  as  clearly  to  shew, 
that,  if-  properly  surveyed,  it  would  not  interfere  with  a  prior 
location  in  the  same  neighbourhood.      This  is  much  strong- 
er than  the  case  of  a  vague  location ;  for  the  information  it 
contains  is  directly  calculated   to  throw  the  party  off  his 
guard.     The  owner  of  the  prior  location,  in  such  a  case, 
availing  himself,  as  he  has  a  right  to  do,  of  the  time  allow- 
ed by  law  to  make  his  survey,,  and  knowing  that  no  person 
has  a  right  to  interfere  with  him,  reposes  in  imaginary  safety. 
The  owner  of  the  subsequent  location  proceeds  at  once  lo 
make  the  survey,  in  his  absence, and  without  the  knowledge 
of  the  owner  of  the  prior  location  ;  and,  abandoning,  by 
nustake  or  design,  the  calls  of  his  own  entry,  encroaches  up- 
on those  of  the  other;  and  hurrying  the  survey  to  the  rc- 
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gister's  office,  procures  the  patent ;  his  adversary  remainingf 
in  the  mean  dmei  in  actual  ignorance  of  these  transactions. 
In  such  a  case  I  should  suppose  it  would  be  the  delight  of 
a  court  of  equity  to  grant  relief  unless  restrained  by  posi- 
tive law.  I  perceive  nothing  in  the  expressions  or  fiolicy  of 
the  act  of  assembly,  regulating  the  trials  of  caveats  in  the 
courts  of  law,  which  forbids  the  interference  of  equity  in 
such  a  case  as  that  just  stated.  The  act  of  assembly,  it  is 
true,  establishes  a  legal  tribunal  for  the  determination  of 
disputes  before  the  patent ;  but  there  are  no  words  exclud- 
ing the  jurisdiction  which  Courts  of  Chancery  may  exercise 
in  equitable  considerations.  On  the  contrary,  the  words  are 
permissive  only,  in  relation  to  the  jurisdiction  of  the  court 
of  law.  But  equity  itself,  pursuing  its  own  principles,  will 
refuse  to  interfere  in  all  cases,  (except  where  fraud  is  in- 
volved,) unless  the  party  shews  a  good  reason  for  having 
failed  to  go  before  the  legal  tribunal.  Its  refusal,  however^ 
is  founded,  not  on  any  particular  regard  to  the  words  or 
*  policy  of  the  act  of  assembly,  but  upon  the  general  princi- 
ple regulating  Courts  of  Chanoeiy ;  viz.  that  equity  never 
does  grant  relief  to  a  man  who  had  a  plain  and  adequate  re- 
dress at  law,  unless  he  shews  some  good  reason  why  he  did 
not  avail  himself  of  that  redress.  It  is  admitted  by  all,  that 
if  a  man  be  prevented  by  fraud  or  accident  from  prosecuting^ 
a  caveaty  equity  will  interfere.  I.  cannot  perceive  any  differ- 
ence in  principle  between  such  cases  and  that  where  a  man 
is  prevented  from  filing  a  caveat  by  total  ignorance  of  any 
adversary  claim.  I  do  not  contend  that  ignorance  of  the  law 
will  ev^r  avail  a  man ;  but  I  do  conceive  that  ignorance  of 
an  opposing  claim,  in  a  court  of  equity,  will  excuse  a  man, 
having  better  title^  for  not  having  taken  measures  to  defeat 
tBat  claim ;  at  least  in  those  cases  where  the  law  does  not 
firesume  him  to  have  notice*  And  the  law  cannot  presume 
a  man  to  have  notice  of  that,  of  which  the  policy  of  the  law 
has  not  made  it  his  duty  to  take  notice.  But  how  is  a  man  to 
avail  himself  of  his  ignorance  in  such  cases  ?  not  by /troviit^ 
it ;  for,  being  a  negative,  that  is  impossible.  He  must  be  al- 
lowed to  suggest  it :  and  that  suggestion  must  be  received. 
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till  disproved  b^  proving  knowledge  upon  him.  Nor  do  I 
conceive  that  this  opinion  is  opposed  by  any  thing  in  thc^ 
cases  heretofore  decided  in  this  court.  Where  the  circum* 
stance  is  susceptible  of  proof}  proof  will  be  required ;  but 
where»  from  its  nature^  it  is  not  susceptible  of  proofs  the 
suggestion  will  be  sufficient  till  repelled  by  testimony.  If 
it  be  asked,  why  hold  a  man  to  the  necessity  of  averring 
that  which  it  is  not  necessary,  nor  even  possible  for  him  to 
prove  ?  I  answer,  that  he  may  have  had  notice ;  and  unless  he 
avers  the  contrary^  his  bill  does  not,  even  on  its  own  fece, 
present  a  case  6t  for  equitable  interference,  and  would,  there-' 
fore,  be  liable  to  be  dismissed. 

To  apply  these  principles  to  the  case  now  before  us.  If 
we  consider  this  bill  as  on  a  demurrer,  I  conceive  it  makes  a 
good  case  for  the  interposition  of  equity,  for  it  charges  a 
gross  fraud  on  the  defendant.  But  I  perceive  no  other 
ground  which  would  give  the  court  jurisdiction  ;  for  the 
complainant  suggests  no  reason,  not  even  want  of  notice,  why 
be  did  not  pursue  his  legal  remedy. 

If  we  go  beyond  the  bill,  and,  with  the  Chancellor,  exa- 
mine the  case  on  its  merits,  it  seems  a  clear  one  in  &vour  of 
the  appellee.  The  jury  have  found  that  there  was  no  fraud 
in  obtaining  the  warrant;  and.the  proofs  in  the  cause  are  abun« 
dant  to  shew  that  the  survey  was  actually  made,  and  in  strict 
pursuance  of  the  warrant.  In  this  case,  then,  the  appellee 
has  both  law  and  equity  on  her  side,  and  the  decree  ought 
to  be  affirmed. 
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Judge  Flxmino.  In  order  to  save  time,  I  am  requested 
10  report  the  following  opinion,  as  that  of  the  two  senior  mem« 
bers  of  the  court,  present;  and  I  am  authorized  by  Judge 
RoAVE,  to  say  that  he  perfectly  accords  with  the  opinion,  as 
now  to  be  delivered. 

After  the  solemn  resolution  of  this  court  upon  the  question 
of  jurisdiction,  rendered  in  the  case  of  Johjiaon  v.  Brovm, 

[which  was  founded  upon  former  decisions,  and  particularly 
opon  that  in  the  case  of  Jonet  v.  Williams ;  after  the  acces- 
sion to  this  decision  by  Judge  Tucksr  in  the  ca^e  olDefiew 
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V.  Howardy  on  the  ground  of  its  being  tht  established  law  of 
the  land  ;  after  this  rule  of  property,  sanctioned  by  the  opi^ 
nions  of  all  the  successive  judges  of  this  court,  to  the  num- 
ber of  perhaps  seven  or  eight,  prior  to  the  present  organiza- 
tion thereof,  had  been  promulgated  as  the  law  of  the  land  ; 
and  hundreds  of  our  citizens  may  have  regulated  theii;  trans- 
actions thereby ;  it  might  have  been  reasonably  supposed, 
that  the  point,  at  this  day,  had  been  at  rest. 

If  there  were  even  error  in  the  opinion  of  all  these 
judges  ;  if  the  solemn  decisions  of  this  court,  upon  the  point, 
were  even  replete  with  error ;  that  error,  upon  general  prin- 
ciples, had  better  be  acquiesced  in,  than  corrected  at  this 
late  day  ;  and,  especially,  as  all  the  cases  probably  affected 
thereby,  are  gradually  passing  out  of  existence.  But  no 
such  error  has  been  committjed  ;  and  we  owe  that  deference 
to  the  decisions  of  former  times,  that  we  ought  not  to  sup- 
pose that  those  decisions  were  rendered  without  </ft^  consider- 
ation. We  ought  rather  to  admit  the  possibility  of  being 
ourselves  mistaken. 

On  authority,  therefore,  the  question  is  irrevocably  set- 
tled :  and  on  principle  also,  we  think  it  is  nghtly  settled. 

The  point  seems  to  be,  as  thus  established,  that,  although 
a  party  may  be  let  into  a  court  pf  equity,  on  grounds  which 
he  could  not  have  used  on  the  trial  of  a  caveat^  and  which, 
in  (act,  make  another  case  ;  (in  reference  to  that  which  he 
might  have  availed  himself  of  on  such  trial ;)  or  upon  a  case 
suggesting  and  proving  that  he  was  prevented  by  fraud  or 
accident  from  prosecuting  his  caveat  ;  he  is  not  to  be  sus- 
tained in  the  court  of  equity,  on  such  grounds  as  were,  or 
might  have  been  brought  forward,  on  the  trial  of  the  caveat. 

The  legislature  of  this  commonwealth  having  offered  for 
sale  a  large  tract  of  vacant  country,  it  was  important  to  have 
the  same  settled,  and  the.  titles  thereto  quieted,  as  soon  as 
possible.  This  is  evident,  both  from  the  general  tenor  of 
the  act,  from  the  provbion  therein  for  the  efieedy  decision 
of  the  whole  law  and  equity  of  the  case,  on  the  trial  of  the 
caveat^  and  from  the  interdiction  therein  of  the  appellate  ju- 
risdiction of  our  courtS)  by  declaring  the  decision  of  the  ge- 
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neral  court  to  be  final.  Every  argument  founded  on  a  policy 
which  goes  to  arrest  the  power  of  the  revising  tribunals  on 
this  subject,  (a  power  in  all  other  civil  cases  deemed  so  ne- 
cessary and  important)  would  equally  go  to  exclude  a  mere- 
ly concurrent  jurbdiction.  There  is,  on  the  contrary,  less 
hardship  in  the  latter  case  than  the  former ;  it  being  entire^ 
ly  just  and  proper  to  confipe  the  trial  of  the  same  case  to  oncy 
instead  of  various  and  concurrent  jurisdic,tions.  T^at  juris- 
diction is  the  court,  constituted  by  the  act  for  the  trial  of  the 
covcai  i  and  which,  quoad  such  trials,  is  a  court  of  equity  ; 
and  one  constituted  so  as  to  proceed  with  great  celerity  and 
dispatch.  It  would  have  frustrated  alf  the  views  of  the  legi8«> 
lature  in  this  particular,  to  have  let  in  the  jurisdiction  of  the 
ordinary  courts  of  equity,  which,  from  the  delays  unavoida* 
hly  incident  to  their  proceedings,  would  have  protracted  the 
settlement  of  these  controversies  to  a  great  distance  of  time. 
As,  it  was  the  policy  of  the  act  to  constitute  a  peculiar 
court  of  equUy  for  the  trial  of  the  titles,  antecedent  to  the 
emanation  of  the  patent,  so  it  was  important  in  relation  to 
this  extensive  country,  to  act  by  general  rules,  and  establi^ 
a  general  criterion,  as  to  notice*  The  propriety  of  this  policy 
has  often  been  affirmed  by  this  court,  even  in  relation  to  the 
territory  offered  for  sale  by  Lord  Fairfax  in  the  Northern 
Neck.  The  provision  of  the  act  now  in  question  meant  to 
prevent  and  cut  up  the  numberless  doubts  and  disputes,  as 
to  notice,  or  no  notice ;  and  to  establish  a  general  criterion. 
It  is  precisely  analogous  to  the  provisions  of  the  registration 
acts,  which,  for  similar  purposes,  and  to  prevent  innumera* 
hie  frauds  a^d  perjuries,  do  not  permit  any  person  to  aver  the 
Wantof  notice  of  a  deed  which  is  duly  registered.  The  nor 
tice,  principally  established  by  the  act,  is  the  entry  in  the 
surveyor's  book,  which  is  open  and  accessible  to  all.  The 
entry,  when  followed  up  by  a  survey,  'which  the  law  also 
provides  shall  be  made  shortly  thereafter,  affords  complete 
notice  of  the  claim  thereby  set  up,  and  operates  as  an  invita^ 
lion  to  persons  having  prior  pretensions,  .to  bring  them  for- 
ward by  way  of  caveat.  Of  this  survey,  if  is  not  competent 
to  adjacent  adventurers  to  a?er  an  ignorance ;  both  on  acr 
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jAHiTAmT.  count  ef  its  notoriety  as  an  act  ia/iaisjznd  tlic  survey  being 
k^»,^0^M  required  to  be  plainly  marked  and  bounded ;  and  because  all 
Noland  concerned  in  these  entries  and  surveys  are  supposed  to  be 
attending  to  their  interests,  in  and  about  the  nei(!^hbourhood. 
The  act  did  not  contemplate  a  negligence  in  this  respect  on 
the  part  of  the  adventurers ;  and  if  a  solitary  case  of  hard- 
ship should  be  found  to  exist,  in  relation  to  this  pardcular,  it 
is  better  that  it  should  be  endured  by  the  individual,  than 
the  general  policy  of  the  legislature  be  defeated.  Without 
an  unpardonable  negligence,  no  inconvenience  can  arise,  as 
to  a  survey  which  pursues  the  entry  :  and  even  with  respect 
to  one  made  at  another  place,  the  notorious  act,  of  making  it 
on  the  land  claimed  by  another,'is  sufficient  to  give  him  no* 
tice  thereof;  especially  as  adventurers  are  supposed  to  be 
attentive  to  their  titles  as  aforesaid,  from  the  first  inception 
thereof.  If,  however,  a  case  of  this  sort  should  be  said  to 
give  jurisdiction  to  a  court  of  equity,  that  jurisdiction  has 
already  been  afforded  in  the  caveat  court ;  and  a  reasonable 
time  allowed  to  gain  the  necessary  information,  by  means  of 
the  survey  being  required  to  be  six  months  in  the  office ; 
another  link  in  the  chain  of  circumstances  calculated  and  in* 
tended  to  give  the  necessary  notice. 

If,  however,  (after  all,)  a  particular  case  of  hardship  should 
still  be  found  to  exist,  it  must  yield  to  the  general  policy  of 
the  statute,  which  acts  by  general  rules,  and  bdopts,  of  neces- 
sity, a  general  criterion  on  this  subject.  .  All  thes6  general 
regulations  and  restrictions,  therefore,  while  they  are  well 
calculated  to  advance  the  views  Of  the  legislature,  produce 
no  injury  to  any  yigilant  and  attentive  individual.  If  that 
legislature  had  a  right  to  iabridge  and  destroy  the  appellate 
jurisdiction  in  relation  to  caveats^  to  answer  the  important 
purposes  before  mentioned,  it  had  an  equal  right  to  confine 
the  parties  to  one  jurisdiction,  and  to  limit  the  point  of  time, 
within  which  a  ground  af  equity  is  to  be  asserted. 

On  principle,  therefore,  as  well  as  authority,  we  think  the 
flecision  in  Joknaon  v.  Brown  was  rightly  settled. 

This  view  of  the  subject  u  predicated  upon  the  provision 
of  the  lapd  law,  and  contemplates  that  part  of  the  common- 
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wealth  of  Virginia  not  comprehended  within  the  Northern     Jaotabt 
Neck,   It  haa  been  thought  best  to  meet  the  question  in  full,   i^y-^^j 
and  endeavour  to  put  it  at  rest  in  future.    That  view,  how-    .  j^oUukI 
ever,  equally  applies  to  the  territory  of  the  Northern  Neck,    n    ^'    « 
since  the  act  of  1785,  which  places  thereafter  proceedings, 
as  to  entering  and  acquiring  lands  therein,  upon  the  common 
footing.    It  is  supposed,  also,  equally  to  apply  to  the  general 
rules  and  regulations,  as  established  by  Lord  Fairfax,  prior 
to  the   passing  of  that  act    It  applies  emphatically  to  the 
case  before  us,  in  which,  under  the  act  of  1785,  the  survey 
had  lain  a  considerable  time  in  the  office,  prior  to  the  emana- 
tion of  the  grant ;  which  grant  was  not,  however,  caveated  by 
the  appellant ;  although  a  particular  as  well  as  an  implied 
notice  of  the  appellee's  pretensions,  is  fixed  upon  him  by 
the  evidence. 

On  these  grounds  we  are  of  opinion  that  the  decree  should 
be  affirmed :  and  it  is  affirmed  accordingly. 


Gray^s  Administratrix  against  Berryman*         ^f^McJh^ 

1813. 
LucT  GaAT,  administratrix  of  H^Uliam  Oray^  on  the  tenth     t.  If  a  bill  in 
day  of  September,  1800,  sued  out  a  subpoena  in  chancery,  aismis^d,   on 
from  the  Court  of  Caroline  County,  against  J^ewton  Berry-  the    pound 
man.    On  tfie  ninth  day  of  July,  1806,  the  cause  came  on  totilF'^  claim  is 
be  heard,  and  it  a/ifiearin^  to  the  court  that  they  had  noju-  ^Q^^b/e   at 
fi$dictionj  a§  the  filaintyf  might  have  had  relief  at  lawj  the  bill  law,-   he  can- 
was  therefore  dismissed,  for  want  of  jurisdiction.    On  the  peniency  of^ 
elev^ith  day  of  the  same  month,  (July  1806,)  she  brought  her  ^^^^^"^^  ^ 
action  of  asmmfuU  in  the  same  County  Court    The  decla-  prevent  'the 
ration  was  for  money  laid  out  and  expended,  for  money  lent,  J^Vs^froilTbe- 
for  goods  sold  and  delivered,  &c.  by  the  said  William  Gray  ing  a  bar  to 
b  his  lifetime.    The  defendant  pleaded  non  assum/uit ;  also  recovery    at 
that  he  did  not  assume  within  five  years  next  before  the  day  ^^* 
of  suing,  out  the  original  writ  in  this  case;  and  for  further 
plea  he  said,  ^  that  after  the  assumption  in  the  declaration 
supposedi  and  before  the  day  of  suing  out  the  original  writ 
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«9  before  the 


in  this  case,  to  wit,  on  the  — 
justices  of  Caroline  sitting  in  chancery,  the  taid  plaintiff 
sued  out  her  subpccna  in  chancery  against  this  defendanti 
and  afterwards  she  filed  her  bill,  charging  this  defendant  with 
being  indebted  to  her  intestate  in  a  certain  sum  of  mooef , 
to  the  amount  of  one  thousand  dollars,  for  so  much  loaned  to 
the  said  defendant  by  her  intestate  WUHant  Gray  t  that  on 
the  said  suit  the  usual  proceedings  were  had,  and  afterwards, 
to  wit,  on  the  eighth  day  of  July  1806,  by  coDsideration  of  the 
said  justices  of  Caroline  then  sitting  in  chancery,  (on  a  bear» 
ing  of  the  said  suit,)  the  said  suit  was  dbmissed,  and  it  was 
decreed  that  the  said  plaintiff  should  pay  to  the  said  defen* 
dant  his  costs  about  his  defence  in  that  behalf  expended,  as 
by  the  records  and  proceedings  thereof  now  remaining  in  said 
court  will  appear :  and  the  said  defendant  averreth,  that  the 
cause  of  action  in  the  said  bill  and  proceedings  set  forth,  and 
the  cause  of  action  in  this  suit,  are  the  same,  and  not  other 
or  variant ;  wherefore  he  prays  judgment,  &c." 

The  plaintiff,  by  way  of  replication  to  the  second  plea  of 
the  act  of  limitations,  pleaded  the  institution  and  pendency 
of  the  suit  in  chancery,  setting  forth  the  record  of  that  suit 
at  large,  and  alleged,  that  after  the  dismission  thereof  for 

want  of  jurisdiction,  the  plaintiff,  on  the *—  day  of— — 

in  the  last  mentioned  year,  sued  out  her  capiat  ad  retflomUn^ 
dum^  and  impleaded  the  defendant  in  this  action  ;  averring 
that  the  damages,  by  reason  df  the  defendant's  non  perform- 
ance  and  breach  of  the  several  promises  and  assumptions  of 
the  defendant  in  the  declaration  mentioned,  now  sought  by 
her  to  be  recovered  in  thb  action,  are  for  the  same  caiuie, 
and  that  the  said  non  performance  and  breach  as  aforesaid 
are  the  same  complaint  which  was  exhibited  in  the  said 
plaintiff's  bill  in  chancery,  and  not  other  or  divers.  She 
farther  replied,  to  the  same  plea,  that  the  defendant  did, 
within  five  years  next  before  the  suing  out  the  original  in 
this  action,  undertake  and  prombe,  in  manner  and  form,  &c. 
To  the  third  plea,  she  demurred  generally. 

The  defendant  demurred  to  the  first  replication,  and  joined 
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issue  in  &ct  to  the  second  :*-he  also  joined  issue  inr  law  to       March, 

181"'^ 

the  plaintiff's  demurrer  to  his  third  plea.  L^^■^/'*^^ 

The  County  Court  decided  both  the  points  of  law  in  favour  Gray's  admi- 
of  the  plaintiff;  and  (the  plaintiff  having  entered  a  nolle  firo-     nisu-atrix 
jf^idas  to  the  issue  of  fact  on  the  plea  of  the  statute  of  limi*     Benymaiu 
tations,)  a  jury  was  impannelled  to  try  the  issue  on  the  plea 
of  nwi  aanunfint  :^4  verdict  was  found  and  judgment  en* 
tered  for  the  plaintiff  for  one  thousand  dollars/ with  interest 
thereon  at  the  rate  of  five  per  centum  per  annum  from  the 
first  day  of  September  1790,  till  paid,  and  her  costs. 

Upon  an  appeal  to  the  Superior  Court  of  law,  this  judg- 
ment was  reversed  with  costs ;  but  the  Superior  Court  did 
not  enter  such  judgment  as  the  County  Court  ought  to  have 
rendered.    The  plaintiff  then  appealed  to  this  court. 

Wickham^  for  the  appellant.  The  only  point  in  this  case 
is,  whether  the  pendency  of  a  suit  in  chancery  will  take  a 
case  out  of  the  act  of  limitations.  I  do  not  recollect  a  sin- 
gle act  of  the  parliament  in  England  moulding  the  ji^risdic- 
tion  of  the  Court  of  Chancery  as  a  Court  of  Equity.  Our 
Court  of  Chancery  stands  altogether  on  a  different  footing. 
It  is  founded  on  an  act  of  assembly.  In  England^  the  Court 
of  Common  law  takes  no  notice  of  an  injunction,  or  order 
directing  an  issue ;  though,  in  the  former  case,  the  party 
must  proceed  at  his  peril.  But  in  this  country  it  is  other- 
wise. In  the  case  of  IVilson  v.  SUveTiMon^  2  Call^  217,  it  was 
decided,  that  if  an  injunction  be  obtained  before  the  forfeiture 
of  the  forthcoming  bond,  the  penalty  is  saved,  as  the  property 
most  be  restored  immediately,  by  the  sheriff,  upon  his  being 
informed  of  the  injunction,  if  it  were  delivered  to  him  by  the 
defendant.  (1)  It  appears  therefore  ih^i  English  authorities 
do  not  apply  to  this  case.  Yet  there  is  an  anonymous  deci- 
sion, in  1  Vern.  73.  74,  that  ^'  if  a  man  sues  in  chancery,  and, 
pending  the  suit  there,  the  statute  of  limitations  attaches  on 
his  demand,  and  his  bill  is  afterwards  dismissed,  the  matter 

(1)  Note.    See  also  Ross  v.  PoyOireas.  1  Wath.  120. 
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Mabch,       being  properly  determinable  at  common  law ;  in  such  cate# 
1813 

the  court  viiW  preserve  the  plaintifTs  right,  and  win  not  suf- 

Grav's  admi-  ^^^  the* statute  to  be  pleaded  in  bar,  to  his  demand."    The 

nistratrix      extent  of  this  doctrine  is  indeed  questioned  in  a  marginal 

Benyman.     ^^^^  ^^  ^  ^^^'  ^^^  >  ^^^  ^^  ^  Bridg,  Index  p.  615,  the  case  in 

Vernon  is  cited  as  law  ;  and  it  seems  highly  reasonable  that 

it  should  be  so. 

It  may  be  said  that  we  do  not  come  within  the  exceptions 

mentioned  in  the  act  of  limitations.    But  there  are  many 

authorities  which  extend  those  exceptions  very  far  to  other 

cases  coming  within  their  equity.    The  tenth  section  of  the 

act  provides  that  the  plaintiff,  where  his  judgment  is  arrested 

or  reveraed,  may  re-commence  his  action  within  one  year. 

Under  the  equity  of  this  clause,  a  great  variety  of  cases  are 

(a)  WUkox  v.  provided  for ;  (a)  it  being  settled   that  a  seasonable  latitude 

HuggiM^  ^    of  interpretation  ought  to  be  given  to  the  statute  of  UmUatUmtj 

thexo8  v!  Ptdl-  as  Well  a^  to  the  statute  oi frauds, 

Upa,     2    Salk. 

424 ;     I/^d 

Mddleton  v.         Wtrf  contra.    In  several  cases  in  this  court  it  has  been 

Forbes,  Wines'         .,    ,    ^  r         ^        •  -.i  ^  •  r 

Jiep,  259,  note  decided  that  a  court  of  comtnon  law  will  not  tfJie  notice  of 
Ce) ;  2  Sound,  proceedbgs  in  Courts  of  Equity.  The  distinction  in  Eng- 
land, (according  to  authorities  later  than  Femon,)  is,  thaty 
where  a  man  voluntarily  goes  into  equity,  when  he  ought  to 
sue  at  law,  he  is  not  to  be  protected  from  the  act  of  limita- 
tions, but  where  an  injunction  has  boun  J  his  hands,  the  court 
will  interfere  to  prevent  the  defendant  at  law  (who  forced 
him  into  equity)  from  availing  himself  of  the  plea. 

But  for  the  exceptions  in  our  act  of  assembly,  I  appre- 
hend that  proceedings  of  Courts  of  Equity  woiild  be  no  more 
regarded  by  Courts  of  Law  in  this  country  than  in  England. 
The  Court  of  Chancery  here  is  not  a  court  o£  Record.  The 
replication  in  this  case  does  not  present  the  point  of  a  suit  at 
law  commenced  within  one  year  afler  the  dismission  of  the 
bill  in  chancery ;  but  whether  the  promise  was  within  five 
years  before  that  bill  was  filed. 

The  tenth  section  of  the  act  applies  only  to  a  suit  at  law. 
It  does  not  apply  in  &vour  of  a  man  who  wastes  his  time  by 
going  into  a  court  having  no  jurisdiction.    A  man  acting  in 
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that  manner  is  directly  within  the  spirit  and  intention  of  the  Ma&cr, 

act  of  liniitations.    Witnesses  may  have  died,  or  vouchers  i^.y.,lj 

have  been  lost,  while  he  was  wasting  time  in  a  court  having  Cray's  admi- 

nothing  to  do  with  the  cause.    The  tenth  section,  instead  of  J^s^ratpix 

making^  in  his  &vour,  excludes  him  by  the  strongest  implica-  Berryman. 

tion.  \ 


Wkkham^  ih  reply.  The  Court  of  Chancery  in  this  country 
u  a  court  of  record,  (a)    Mr.  Wirt  says  the  case  in  Vernon  (a)  Rev.  Code^ 
has  been   overruled  by  later  authorities  ;  but  the  marginal  gect  49.  ^ 
note,  in  4  Bac,  481,  refers  to  chancery  case§j(^n  older  book  I 
believe  than  Vernon^)  and  not  to  any  modem  authority. 

The  equity  of  the  tenth  section  of  the  act  of  limitations  ap- 
plies as  forcibly  where  a  party  has  brought  a  suit  in  chan- 
cery, by  mistaking  his  remedy,  and  therefore,  his  bill  has 
been  dismissed,  as  in  the  case  where  his  judgment  is  re- 
versed, in  consequence  of  an  error  committed  in  the  pro* 
secution  of  his  suit  at  law.  It  plainly  appears,  from  the  aver- 
ment in  this  replication,  that  the  present  suit  was  brought 
within  the  year  In  which  the1>ill  was  dismissed. 

Wirt.  The  providing  a  method,  for  preserving  the  pro- 
ceedings of  our  Courts  of  Chancery,  does  not  make  diem 
Courts  of  Record. 

Tkuraday,  January  27ihi  \^\A^  the  president  pronounced 
the  court's  opinion,  that  there  is  no  error  in  the  judgment 
aforesaid  of  the  Superior  Court  of  law,  so  far  as  it  reverses 
diat  of  the  County  Court ;  but  that  the  same  is  erroneous  in 
not  proceeding  to  enter  such  judgment  as  the  County  Court 
ought  to  have  given.  (1) 

Both  judgments  reversed,  and  judgment  entered,  that  the 
appellant  take  nothing,  &c.  and  that  the  appellee  go  thereof 
without  day,  and  recover  against  the  appellant  the  costs  in 
the  Superior  Court  of  law  and  County  Court,  (l  ) 

f  l)Wote.  S«e  Mantz  v.  Hendley,  2  J?.  &  JIf  p»  308  pi,  5  ;  imd  p.  318. 

VOL.  IV.  ^^       A  a  i  ^//v  c/    /♦ 
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Marcb^ 
1813. 

Fitzhugh  Fitzhugh's  administratrix  against  Beale« 

V. 

Beale. 
R  chard  E.  Beale  brought  detinue  in  the  County  Court  of 

^^J^Mh  P™ce  William  against  John  Thornton  FUzhugh  for  a  negro 

1813.  woman.    The  parties  being  at  issue^  two  trials  were  bad. 

1.  In  detinue  ^^  V^^  ^^^^  &  juror  was  withdrawn :  at  the  second^  the  de- 

^^J^?^  ^i7®»  ^®  fendant  objected  to  the  admission  of  the  deposition  of  a  cer- 

plaintin   prov-  •*  * 

ed  that  the  de-  tain  Catharine  Alexander^ix.  being  proved  that  she  was  a  re- 

vSfwIs^enS  sident  of  the  town  of  Centreyille  in  this  btate,  and  the  plain- 
tied  to  the  tiff  feiling  to  prove  her  inability  to  attend  the  court  \  but  the 
tionfasp^^of  court  overruled  the  objection,  because  the  plaintiff  proved 

her  dower  of  ^h^t  the  defendant's  counsel  consented  that  said  deposition 
the  estate  of  a  -  .:       . 

former  bus-     should  be  taken,  and  it  had  been  read  at  the  first  trial  with* 

veii^Mi(?*dave  ^^*  ^*^®P^^^^ '  whereupon  a  bill  of  Exceptions  was  tender- 
to  the  plain-  ed  and  sealed.  The  defendant  also,  (without  exhibiting  any 
tiffs  wife  when  * 

9ifeme  «e/e,  up.  testimony  on  his  part,)  demurred  to  the  plaintifTs  evideace, 

SatT"^      which,  consisting  of  the  said  deposition  oi  Catharine  Alex- 

ther8(in  whom  ander^  and  of  the  testimony  of  another  witness,  was,  in  sub- 
tliereversiona-  ..    .  .,  •  •  "  r  ^l 

ry  interest      stance,  that  the  negro  woman  m  question  was  one  of  the 

was)  would  dower  slaves  of  the  defendant's  wife,  whose  daughter,  ^tiss 
jom  m  a  deed  , 

conveying  to  Foote^  became  the  Wife  of  the   plaintiff;  that,  before  the 

lute  ^e  rSiat  Plaintiff  married  her,  thcr  defendant  had  given  her  the  said 

they  promUed    negro  woman,  u/ion  condition  that  her  brothers  Richard  Foote 

and  agreed  to 

execute   such  ^^^  William  Foote  (in  whom  the  reversibnary  interest  was) 

iv^^nd'onTdr  ^^^^^  ^^^  *"  ^  ^^^*^  conveying  to  her  the  absolute  title  ; 
tliem  after-  that  they  jfiromiaed  and  agreed  to  execute  such  deed,  but  ne- 
to  do  so :  upon  ^^  ^^y  ^^^  ®"^  ^^  them  afterwards  refused  to  do  so  ;  that 
a  demurrer,  ^ji^  gij^j  negro  woman,  by  consent  of  the  defendant  and  of 
this    evidence  ^„       „  .  .  .  ^  ^ 

was  adjudged  Miss  FootCj  was  put  mto  the  possession  of  Catharine  Alexafi' 

ITn^iUe^'the  ^  ^^*  ^®  ^*®  ^'^^  ^^^  victuals  and  clothes,  where  she  was  to  rc- 
plaiptiff  to  re-  main  until  her  brother  should  convey  as  aforesaid ;  that  she 
was  hired  by  a  Mr.  Grigeby  to  a  Mr.  Peake  for  the  beneBt  of 
Miss  Foote^  the  year  in  which  the  latter  was  married,  and 
was  some  time  afterwards  in  the  plaintiff*s  possession,  with 
whom  she  remained  until  Mrs.  Beale j  about  one  year  after 
her  said  marriage,  went  with  her  to  the  bouse  of  the  defen* 
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danty  ttid  died  there  within  a  month  thereafter :  from  which      March. 

1813 
time,  the  said  negro  woman  remained  with  the  defendant,  i^.^^-^j 

who  refused  to  give  her  up  to  the  plaintiff;  that  more  than     pitzhueh 

five  years  elapsed  from  the  time  of  the  gift  or  loan,  to  that  ^* 


Beafc. 


of  the  death  of  Mrs.  BeaU ;  but  that  the  defendant  had  a 
right  at  any  time  to  take  the  negro  woman  away. 

Upon  this  demurrer,  the  County  Court  rendered  judg* 
ment  for  the  .plaintiff,  which  being  affirmed  by  the  Superior 
Court  of  law,  and  the  defendant  bavbg  departed  this  life, 
his  administratrix  obtained  a  writ  of  eufiertedeat  from  this 
court, 

Wirt  for  the  plaintiff  in  error. 

.Wickham  for  the  defendant* 

Ffidetyy  Januttry  38th,  1815,  the  president  pronounced  the 
court's  opinion,  that  both  judgments  be  reversed,  and  judg* 
ment  entered  for  the  plaintiff  in  error;  the  evidence  de* 
murred  to  by  him  not  being  sufficient  in  law  to  maintain  the 
acti<»i,  even  admitting  the  deposition  of  Catharine  Mexander 
to  have  been  legal  evidence;  consequently,  the  demurrer 
ought  to  have  been  sustained,  instead  of  being  overruled. 


Roane's  Administrator  against  Yidal.  Argvod,  Tw»> 

day^     January 

im,  18U. 

This  was  a  suit,  in  the  Superior  Court  of  Chancery,  for 

the  Williamsbu^  District,  on  behalf  of  WlUUim  George  Vi*    i.  a  Court  of 

W  against  John  i^oaiwr,  administrator,  with  the  will  annexed,  Equity  ought 

"  '  ,  not  to  give  its 

tif  Thomas  Roane^  deceased,  for  certain  negroes  clauned  by  aid  to  a  plain- 

Ac  plaintiff,  under  a  deed  qfgift,  from  Mrs.  France»  Daniel,  u^er^defd 

widow  of  George  Daniel^  deceased,  of  whom  the  said  Tho-  of  gift  from  a 

,   .  ••     .        ^     person    who 

•Of  Roane f  in  his  life  tmie  was  admmistrator ;  and  also  for  made  a  preri. 

ous  transfer  of 
*i»e«»me  property  to  another  for  the  purpose  of  defrauding  creditors;  the  object  pf 
*t  biU  l)aing  to  enftnce  a  s^cr^t  trust  between  fuch  transferor  and  transferee* 
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jAHvimTf     her  share  of  the  residtiiiin  of  the  estate  of  the  said  Geargi 

Roane's  admi-  From  the  bill,  answer,  exhibits  and  depositions,  it  appear- 
'"^^'•*<*'  cd  that  Mrs.  Daniel  had  bought  the  negroes  in  questioO)  at 
VidaL  the  sale  of  the  estate  of  her  husband,  by  the  adminiatratiar ; 
that  she  afterwards  gave  a  bond  to  ThomoM  Roane,  acknow- 
ledging  that  she  had  hired  them  of  Mm^  during  her  natural 
life,  for  the  sum  of  twelve  shillings  yearly,  pronusing  to 
clothe  and  feed  them,  and  pay  their  taxes  during  her  life ; 
and  at  her  death  they  were  to  return  to  the  said  Thonuu 
Boanej  his  heirs,  executors,  administrators,  or  assigns.  In 
her  deed  to  Fidalf  (conveying  to  him  the  said  negroes  and 
her  share  of  the  reMuum  aforesaid,)  and  in  hb  bill,  the  ob- 
ject of  that  bond  was  stated  to  have  been  to  defraud  her  ere- 
ditors.  In  the  defendant's  answer,  this  allegation  was  de- 
clared to  be  false ;  and  it  was  averred,  that  Mrs.  Daniel^  be- 
ing unable  to  pay,  or  give  security  for,  the  price  of  the  slaves, 
TAomat  Roane  agreed  to  take  the  purchase  on  himself^  and 
to  give  her  the  use  of  them  for  life  ;  in  consequence  of  which 
agreement  the  said  bond  was  executed.  From  the  testimo- 
ny it  appeared  that,  after  executing  the  bond,  she  took  the 
oath  of  insolvency,  and  gave  in  a  schedule  of  her  property, 
without  comprehending  therein  those  negroes,  of  whom  she 
continued  in  possession.  Her  deed  to  Vidal  was  executed  in 
her  last  illness,  at  a  time  when  her  death  was  expected. 
The  fraud  and  combination  between  Thomaa  Roane  and  her 
was  proved,  only,  by  evidence  of  her  own  declarations. 

The  chancellor,  on  the  22d  of  April,  1812,  decreed  that 
the  defendant  do  deliver  up  to  the  plaintiff,  to  be  cancelled, 
the  bond,  or  deed,  given  by  Frances  Daniel^  to  his  testator. 
Thoma%  Roanej  deceased,  dated  the  first  day  of  January, 
1798 ;  and  that  the  defendant  also  deliver  into  the  possession 
of  the  plaintiff  the  slave  Judy,,  and  all  her  increase,  to  wit, 
Martha,  Ceano,  Noah,  Caty,  Edy,  and  Godfrey,  and  their  in- 
crease, or  such  as  may  have  been  bom  since  the  institution 
of  this  suit ;  that  the  defendant  render  an  account,  before  a 
commissioner^  of  the  annual  hires  and  value  of  the  aaid 


Digitized  by  VjOOQIC 


In  the  SSth  Ttar  of  tite  CowioiiwgaMu  189 

skHreA,  from  the  -»— day  of  December,  1807)  until  the  pre*     JAinrAmr, 
seDt  tfane ;  that  an  account  also  be  taken  of  the  value  of  any    i^v-x^ 
of  the  said  slaves  which  may  appear  to  the  said  commissioner  ^^j^e^s  admi- 
to  have  been  sold  ;  and  that  interest  be  calculated  thereon      nistrator 

V, 

from  the  time  of  such  sale— -<<  and  the  court,  beiiig  of  opi-        VuUL 
nioii  that  no  order  or  decree  could  be  made  in  this  cause,  re- 
lative to  the  residuum  of  the  estate  of  George  Danicly  de- 
ceased, until  all  the  parties  interested  were  before  the  court, 
directed  the  plaintiff  to  amend  the  bill." 

On  the  prayer  of  the  defendant,  an  appeal  was  granted 
him  from  this  decree. 


irtcil:Aam  for  the  appellant- 
Wirt  for  the  appellee. 

Saturday,  January  29th,  1814,  the  president  pronounced 
the  following  opinion  of  this  court. 

The  court,  having  maturely  considered  the  transcript  of 
the  record  of  the  decree  aforesaid,  the  original  bond  from 
Frances  D<miel  to  Thomaa  Roane^  and  the  arguments  of  coun- 
sel, is  of  opinion,  that  it  is  fully  proved,  in  this  case,  that 
Frances  Daniel  was  the  purchaser  of  the  slaves  JtM/y  and  her 
children,  at  the  public  sale  thereof,  made  by  the  administra- 
tor of  her  deceased  husband,  and  thereby  became  vested 
widi  the  absolute  right  to  the  said  slaves. 

It  is  stated  in  the  bill,  and  also  in  the  deed  under  which 
the  appellee  claims,  that  fthe  transferred  her  right  to  the 
said  slaves  to  the  intestate  of  the  appellant,  for  the  exfiras 
and  Bole  purpose  of  defraudbg  her  creditors ;  and  that  she 
^ve  a  writing,  evincing  this  transfer  of  property,  to  the 
said  btestate ;  and  it  is  in  prdof  that  she  took  the  oath  of  an 
insolvent  debtor,  without  surrendering  these  slaves,  although 
she  admits,  in  her  deed  to  the  appellee,  that  there  was  a 
secret  trust  between  Ler  and  the  appellant's  intestate,  that 
the  said  slaves  were  to  remain  her  property.  And  this  bill 
11  brought  to  enforce  a  compliance  with  this  secret  trust. 
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Jaituaut,         The  answer  denies  the  fraud  )uid  combioatbo  alleged  ia 

^^^^^,   the  bill ;  and  it  is  no  where  proved,  except  by  the  declara- 

Roane's  admi-  ^®***  ®^  ^^*  ^*^  Frances:  but,  if  it  were  fuUy  proved,  a 

•  nistrator  Court  of .  Equity  would  be  bound,  not  only  by  its  own  prin- 
Vidal  ciples,  but  by  the  express  letter  of  the  statute  made  in  sup* 
pressioQ  of  such  transactions,  to  refuse  its  aid  to  a  party 
clainiing  under  such  circumslances.  The  court  is  therefiMre 
of  opinion,  that  the  said  decree  of  the  Court  of  Chancery  is 
erroneous  in  giving  the  slaves  in  controversy  to  the  appellee; 
and  that  the  bill,  as  to  them,  ought  to  have  been  dianodssed ; 
and  that,  in  taking  the  accounts,  under  this  view  of  the  case) 
the  representatives  of  the  said  France*  Daniel  would  be  pro- 
perly chargeable,  out  of  her  share  of  the  residuum  of  her 
deceased  husband's  estate,  with  fifty  pounds  one  shilling, 
the  price  of  the  said  slaves,  and  interest  thereon.  But,  should 
it  appear  to  the  said  Court  of  Chancery,  (as  one  witness 
says  the  said  Frances  confessed  was  the  fact,)  that,  she  be* 
ing  unable  to  pay,  or  give  security  for  the  price  of  the  said 
slaves,  the  intestate  of  the  appellant  agreed  to  take  the  pur- 
chase on  himself,  and  to  give  her  the  use  of  them  during 
her  life,  then  he  would  be  a  bona  fide  purchaser  thereof,  for 
a  valuable  consideration ;  and  his  representatives  would  be 
chargeable,  in  the  accounts  to  be  taken,  with  the  said  price 
and  interest. 

Therefore,  it  is  decreed  and  ordered,  that  the  ^said  dcf 
cree,  so  far  as  it  gives  the  slaves  in  controversy,  with  their 
increase,  value,  and  hires,  to  the  appellee,  and  directs  the 
bond,  or  deed,  to  be  cancelled,  be  reversed  and  annulled ; 
that  the  bill,  so  feir  as  it  claims  the  said  slaves,  be  dlsmiss- 

^  ed;  and  that  the  .appellee  pay  to  the  a);>pellant  his  costs  by 

him  expended  in  the  prosecution  of  his  •  appeal  aforesaid 
here ;  and  it  is  ordered  that  the  cause  be  remanded  to  the 
said  Court  of  Chancery,  to  have  the  proper  parties  brought 
before  that  court,  and  the  necessaiy  accounts  taken,  to  ascer- 
tain the  residuum  of  the  estate  of  George  Daniel^  deceased, 
pursuant  to  the  foregoing  principles,  in  order  to  a  fina^  de- 
cree. 
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Jaktabt, 

1814. 

Smith  and  wife  againit  Townes's  administrator,    smith  and  wife 

V. 

Oo  the  trial  of  an  action  of  detinue  for  sundrj  slaves,  in-    ^^^^^^^' 

sthuted  by  the  appellants  against  the  appellee,  in  the  Supe-  j^rgjted Mm. 

rior  Court  of  law  for  Amelia  County ;  issues  being  joined  on  24rA,  1814. 

the  pleas  of  non  detinet  and  the  act  oflimUationt  \  the  defen-     j  ^  snecifi 

dant  moved  the  court  to  instruct  the  jury,  that,  where  a  testa-  article  of  per- 

tor  bequeaths  personal  property  to  a  legatee,  which,  at  the  may  beTe-  ^ 

time  of  his  death,  is  out  of  his  possession,  and  to  which  the  <f»eatlied,  tho' 

.  .  not  in  the  tes- 

representatives  of  the  person  then  m  possession  now  set  up  utor's  posses- 

an  adverse  claim,  the  assent  of  the  executor  to  the  legacy  of  ofhis  wuf  om 
the  said  property,  which  executor  has  never  possessed  him-  the  time  of  his 
self  of  such  property,  does  not  transfer  the  legal  title  of  such  upon  the  at- 
property  to  the  legatee,  so  as  to  enable  him  te  maintain  an  '<^^f  ^he  ex- 
action at  law  against  the  person  in  possession  and  claiming  gatee  may  sue 
title ;  and  that  the  only  person  who  can  maintain  an  action  at  o°vn*name.^ 
law  for  the  recovery  of  the  property,  so  out  of  the  testator's 
possession,  and  by  him  specifically  bequeathed,  is  the  execu-  J^ '  j^^J  ^^*"' 

tor,  or  other  personal  representative,  oP"  such  testator,  and  may  adduce  e* 
,      -  1  .  •    .  •  •         •        1  vidence  of  pa- 

not  the  legatee  :  which  instruction  was  given  by  the  court ;  role  acknow- 

whereupon  the  plainufis  excepted,  and  their  bill  of  exccp-  ledgments,  by 

,         ^       .        ^    ,  ''the  defendant, 

UODs  was  Signed  and  sealed.  or  by  the  per- 

To  support  the  issues  joined  on  their  part,  the  plaintiffs  ^!{J),^"^he  de- 
offered  to  prove  that  the  defendant's  intestate,  twelve  months  fendant claims, 
before  his  death,  admitted  that  he  had  no  title  td  the  slaves  perty  belong! 

in  the   declaration  mentioned,  and  also  that  they  were  the  ^.'i?^  ^^  Pj^"- 

'  tiff;  for  the 

property  of  the  female  plaintiff,  then  a  feme  sole  ;  but  the  purpose  of  re 

court  refused  to  permit  such  evidence  to  be  heard,  because  Wedwlvers^^* 

it  appeared  that  the  plaintiffs  claimed  the  slaves  under  the  possession. 

will  of  WUliam  M»  Booker^  (which  was  set  forth  in  hcc  verba) 

that  the  said  testator  was  not  in  possession  of  the  slave  Ra-  g,^j  *   ^^^^  ^^ 

chel^  therein  bequeathedto  Judith  Townesy  at  the  time  of  his  slave  specifi- 
cally bequeatli* 
de^ ;  but  that  the  said  Rachel  was  thea^m  the  possession  ed,  may  prove 

by  the  executor 
(if  he   has  no 

objection  to  bein^  examined,^  his  atient  to  tJtc  legacy ;  but  he  cannot  prove  by  him  that 

the  testator  hadutte  to  the  slave,  and  could  bequeath  it. 
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jAinTA«T»      of  Jame9  Tovme*^  the  intestate  of  the  defendant;  (l)  (who 
now  sets  up.  an  adverse  title  thereto  in  Kis  intestate ;)  ^and 

Smith  and  wife  ^^^  tesUtor's  executfix"  (who  is  still  in  being)  <*  never  hav- 
▼.  ing  had  possession  of  the  said  slaves,  and  so  never  having 

Townes'sadm.  ^^^  ^^^  ^^^^  ^  transferring  a  legal  tiUe  to  the  legatee 
Judiih  Tovme9y  (who  is  the  female  plaintiff,)  the  court  was 
on  the  whole,  therefore  of  opinion^  that  the  evidence  so  ten- 
dered  by  the  plaintiffs  was  inadmissible^  and,  before  such 
could  be  admitted,  they  must  first  prove  a  legal  title  in  them* 
selves  to  maintain  the  action.**  To  this  opinion  the  plain* 
tiffs  filed  a  second  bill  of  exceptions. 

The  plaintiffs  ferther  offered  to  prove,  by  the  executrix  of 
William  M,  Booker^  who  died  in  the  year  1802,  that,  about 
one  month  after  his  death,  she  had  a  conversation  with  the 
defendant's  intestate,  in  which  the  latter  observed  that  the 
will  of  said  Booker  was  a  just  one,  but  that  he  thought  the 
negroes  given  by  it  to  his  daughter,  the  plaintiff  Judith^ 
had  as  well  remain  in  his  possession  for  the  benefit  of  his 
daughter ;  to  which  the  said  executrix  assented ;  and  that 
the  defendant's  said  intestate  had  held  said  slaves,  on  ac- 
count of  that  conversation,  UU  hb  death  in  1810;  ^but  the 
court  refused  to  suffer  such  evidence  to  go  before  the  jury, 
for  the  reasons  exhibited  in  the  second  bill  of  exceptions, 
and  because,  moreover,  the  court  thought  the  executrix  of 
William  M.  Booker  was  an  incompetent  witness  to  prove  a 
title  to  the  slaves,  in  her  testator,  or  in  his  legatee.'*  The 
plaintiffs  thereupon  filed  a  third  bill  of  exceptions. 
'  A  verdict  was  found,  and  judgment  entered,  for  the  de- 
fendant ;  from  which  the  plaintiffs  appealed. 

Williams  for  the  appellants. 

Leigh  for  the  appellee. 

(1)  Note.  The  words  of  the  will  were,  "  I  give  Judith  Townet  one 
negro  woman  named  J7aeAe^  iiov  «ri  i:^/oNeNtdn  ^/am«t  7W^ 
and  her  heirs  for  ever. 
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Tuesday f  February  Sth^  18 14,  the  president  pronounced      JAvtrAaT, 
the  following  opinion  of.  this  court  L^^'v*^^ 

Where  a  specific  thing  is  bequeathed,  the  assent  of  the -gnjith  and  wife 
executor  vests  the  property  in  the  legatee i  and  he  may  have  \ 

an  action  at  common  law  for  the  recovery  of  the  legacy    ministrator. 
against  a  stranger,  or  the  executor,  as  the  case  may  be.  (a)    ,.  £^^  ^.^ 
It  is  not  perceived  that  the  circumstances  relied  on  by  the  tie     Tre^tus, 
appellee  in  this  case  can  render  the  assent  of  the  executor  J^  y^  rZ^ 
less  availing.    It  is  believed  to  be  unquestioned  law,  that  the  %>     Pumden 
owner  of  a  specific  article  of  personal  property  may  be-  3a  b. ;  Young 
queath  it  by  his  will,  although  he  may  be  out  of  possession  ^-    ^^'*j^ 
at  the  time  of  bis  death.    If  he  has  the  power  of  bequeath-  v.    Ouy,  3 
iDg,  the  property  will  pass  by  the  will  as  in  other  cases,  on        ' 
the  executor's  giving  his  assent ;  which  assent  is  only  a  pep- 
fecting  act,  for  the  security  of  the  executor.  The  assent  be* 
bg  once  given,  the  legatee  is  complete  owner,  and  may  sue 
in  his  own  name ;  upon  the  same  principles  as  if  he  were  a 
devisee  of  lands,  of  which  the  testator  was  out  of  possession 
at  the  time  of  his  death. 

The  Superior  Court  therefore  erred  in  the  instruction 
given  as  excepted  to  in  the  first  bill  of  exceptions ;  and,  for 
the  same  reason,  also,  erred  in  rejecting  the  evidence  stated 
in  the  second  bill  of  exceptions ;  which  was,  moreover,  pro- 
per evidence  to  rebut  the  alleged  adverse  possession,  by  the 
appellee  and  his  intestate.  The  said  court  also  erred  in  vthol^ 
ly  rejecting  the  evidence  offered,  and  stated  in  the  third  bill 
of  exceptions ;  it  being  competent  to  the  appellants  to  prove 
by  the  executrix,  if  she  had  no  objection  to  being  examined, 
her  assent  to  the  legacy ;  but  they  could  not  prove  by  her 
that  the  testator  had  title  to  Uie  slaves  in  controversy,  and 
conld  bequeath  the  same. 

The  judgment  of  the  Superior  Court  is  therefore  revers- 
ed  with  costs,  the  verdict  of  the  jury  set  aside,  and  the  cause 
remanded,  for  a  new  trial  to  be  had  therein,  on  which  the 
ccmrt  is  to  give  no  such  instruction  as  that  stated  in  the  first 
bill  of  exceptions;  and  (if  again  offered)  is  to  admit  the  evi* 
dence  stated  in  the  second  bill  of  exceptions,  and  so  much 
of  that  suted  in  ,the  third,  as  goes  to  prove  the  assent  of  the 
VOL  ir.  B  b 
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executrix  to  the  legacf  of  the  slave  Rachel^  mentioned  in  the 
will  of  WUUam  M.  Rookery  deceased* 


Aligned  Thwri*  •         -w 

day,  January        Mooroe^  Executor  of  Joncs  against  James. 

20^  1814. 

1.  A  sale  of  a     ^^  ^^'  C2LSCy  (which  was  an  action  of  detinue  in  behalf  of 

slave    belong-  ^h^  appellant  against  the  appellee,)  the  following  case  was 

ute  of  a  testa- agreed  by  the  parties  i  viz.  that  the  negro  woman  slave  in 

son  ^named^M  ^^®  declaration  mentionedi  was  the  property  of  Jo^efih  Jonesi 

one  of  the  ex-  senior,  deceased,,  at  the  time  of  his  decease,  and  subject  to 

who,^fa  the     ^^^  disposition  of  his  last  will  and  testament,  set  forth  in 

time  of  such  ^jf^  verba;  the  executors  appointed  therein  bebg  James 
sale,    had   not  '^'^  ^ 

qualified,    and  Monrocy  Joseph  Jonea^  the  testator  s  son,  and  others ;  that 

dieT^  wiSiout  ^^®  defendant  bought  her,  for  valuable  consideration,  from 
having  qualifi- one  George  Leggy  who  bought  from  Jote/ih  Jonetyjun,  de- 
bond  luiiseci^  ceased,  {named  one  of  the  executors  in  said  will,)  for  valua- 

rit>r,  isvoid  bi©  consideration,  after  the  said  Joeefih  JtmcByjun.  had  at- 
against  the  ex-  *,  ,     ^  .        . 

ecutorwho  did  tamed  the  age  of  twenty-one  years,  and  after  the  said  will 

2ithstond?ne'   ^**  ^^^^  proved  and  recorded ;  he,  the  said  Joaefih  Jonesyjun. 

such  sale  was  now  deceased,  not  having  then,  o.r  after,  qualified  as  execu- 

ableconsidera-  tor  under  said  will ;  that  no  other  person  had  qualified  as 

tion,  and  at  a  executor  of  said  Jotefih  JoneBy  aen.  or  taken  out  letters  of  ad- 
tune  when  -   V  ■ 
there  was  no  ministration  on  hb  estate,  at  the  time  of  the  sale  of  the  said 

cuto^^  ®^®'  negro  woman  by  Joae/ih  Joneayjun. ;  that  the  plainti£f  is  the 
only  regularly  qualified  executor  of  ssud  Joaefth  Joncay  aen. 
m  deceased  ;  that  the  negro  slave  in  the  declaration  mention- 
ed, is  in  the  defendant's  possession,  and  was  so  at  the  time  of 
institution  of  the  suit ;  and  that  demand  of  her  was  duly 
made  before  said  institution. 

The  following  clause  in  the* will  related  to  the  subject  of 
the  present  controversy ;  ^  I  give  and  devise  unto  my  son 
Joaefih  Joneay  and  his  heirs  and  assigns,  all  my  estate  real 
and  personal.  In  case  he  shall  die  before  he  arrives  to  law- 
ful age,  or,  being  of  lawful  age,  shall  die  without  a  child  or 
children  to  inherit  the  estate  hereby  given  to  him,  it  is  my 
will  that  the  same  shall,  after  his  death,  be  divided  between 
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the  children  of  my  late  sisters  Esther  Tyler  and  Elizabeth     Jaruabt, 
Monroe  now  livbg,  allowing  my  nephew  colonel  James  Mon-    v^^^J^t 


rorthe  first  choice." 


Monroe 


A  verdict  was  found  for  the  plaintiff^  subject  to  the  court's  ^• 

.    .         •  J&XQCS. 

opinion  upon  the  case  agreed.    The  court  entered  judgment 
for  the  defendant ;  whereupon  the  plaintiff  appealed^ 

Bay  for  the  appellant^ 

Stanard  for  the  appellee, 

Friday^  February  IIM,  18  U,  the  Judges  (Coaltery  Cabellj 
and  Fleming)  delivered  their  opinions^  seriatim. 

Judge  CoALTBB.  In  England  an  executor,  before  pro- 
baty  may  do  almost  every  thing  which  he  can  do  afterwards. (a)  (a)  OJUe  §f 
He  may  take  possession  of  the  goods,  pay  and  receive  debts,  ^^'^^^^>  P- 
make  acquittances  and  releases  of  debts,  take  releases,  sell, 
or  give  away  the  goods,  assent  to  legacies,  &c. ;  and  these 
things  do  not  require  a  subsequent  probat  to  confirm-  them  ; 
fw,  if  he  die  afrer  any  of  these  acts  done,  and  before  probat, 
yet  they  stand  good.(6)  He  may  sue  and  be  sued,  but  can-  (^)  ^Hd.  34r 
not  declare  until  probat  ;-^he  may  file  a  bill,  and  it  will  be 
good  if  he  takes  probat  before  trial.  These  are  the  only 
acts  which  I  can  discover,  which  require  a  probat  to  enable 
him  as  effectually  to  do,  as  though  the  probat  had  been  uken. 
Nay,  where  Aj  B,  and  C.  are  executors,  and  A.  refuses,  and 
B.  and  C.  take  probat,  there  A.  continueth  executor  notwith- 
standing hi^  refusal,  (the  will  being  proved  in  the  names  of 
all,)  so  as  he  still  may  release  debts  due  to  the  testator,  and 
B.  and  C.  cannot  maintain  suit  in  their  names  alone,  but 
must  join  A.  also : — the  probat  in  fact  enures  to  him,  and  he 
may  adminbter  thereafter  at  his  pleasure,  and  intermeddle 
with  the  goods,  as  well  as  the  others ;  and  if  he  survives,  he 
will  proceed  with  the  administraUon,  as  I  understand. 

The  reason  of  all  which  is,  that  there  an  executor  may 
UDdertake  the  trust  Reposed  in  him,  as  well  by  acts  infiaysi 
signifying  his  consent  to  do  so,  as  by  taking  probat  before  the 
ordinary ;  and(c)  every  fu:t  of  administration  or  intermeddling  (c)  lUd,  3a 
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jAirvART,     with  the  estate,  even  in  a  slight  degree,  makes  him  exetu* 
.  ^p^^,^!    tor,  and  he  cannot  afterwai/da  refuse,  but  must  proceed  to  ex- 
Monroe      ecute  the  will : — he   can  be  sued  as  executor,  and  if  he 
V.  pleads  that  he  neither  is  executor,  nor  ever  did  administer 

as  executor  (which  is  the  common  plea  to  free  himself  in 
such  case,)  it  will  be  found  against  him,  oh  such  intermed- 
dling feeing  proved.  The  goods  of  the  testator  are  consi- 
(a)  Office  of  ex'  dered  his  property  from  the  death  of  the  testator  ;(a)  and  be- 
^  >P'  '  fore  probat  he  may  maintain  trespass,  replevin  or  detinue, 
for  goods  taken  or  trespass  done,  atter  the  dcfath  of  the  tes- 
tator ;  for  these  actions  arise  on  his  own  possession. 

There,  too,  the  probat,  as  well  as  the  r^ta/,  have  relation 
lo  the  death  of  the  testator.  As  where  administration  had 
been  committed  before  any  will  proved  or  notified  to  the  or- 
dinary, and  the  administrator  sold  some  of  the  goods,*the  ex- 
.  ecutor  brought  detinue  for  these  goods,  and  recovered  them. 
And  a  refusal  shall  have  a  like  relation,  so  that  the  admi- 
nistrator may  have  an  action  of  trespass  for  goods  taken  be- 
fore administration  committed. 

In  this  country,  the  execiftoi''ls  to  liike  an  oath,  and  give 
bond  and  security,  in  every  case  except  where  by  the  will  it 
is  dispensed  with,  and  there  too,  if  the  court  think  proper 
to  require  it.  Whereas,  in  England,  he  gave  no  bond,  ex- 
cept where  a  Court  of  Chancery,  to  prevtnt  fraud,  should  in- 
terpose and  require  bond,  of  where  the  testator,  by  his  win, 
made  an  executor  cdnditionally,  that  he  put  in  security,  and 
(b)Ibid.l\.      THEN  be  executor.(^) 

(c)Rev,  Code      The  Statute  of  lo  Ann.  eh.  2.  sect  I2,(c)  was  the  fifst 
of  1733,  p.  272,  |g^^  requiring  security  in  this  state  ;  and  that  did  not  require 
it  generally,  but  only  in  such  cases  where  the  court  should 
have  reason  to  suspectthat  an  executor  might  act  fraudulently ; 
and  which  provides  that  such  a  failure  to  give  security  should 
be  construed  a  refusal  teact  as  executor,  Ind  that  adminis- 
tration eutn  teatamento  annexe  might,  thereupon,  be  granted^ 
This  statute  has  a  proviso  substantially  the  same  with  that 
of  22  Geo.  2  ch.  5,  hereafter  mentioned,  as  to  the  power  of 
(d)T^d  of  1748  ^^^  executor  before  probat,  or  administration,  as  aforesaid, 
p.  231.  This  latter  atatute(d)  requires  bond  and  aecuri^y  to  be 
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given  generally,  as  first  above  stated ;  and  in  the  2 let  sec- 
tion is  the  following  proviso ;  <<  that  nothing  herein  contain- 
ed shall  be  construed  to  abridge  or  restrain  the  power  of 
executors  over  their  testator's  estates,  until  probat  of  the 
willy  or  ttdminUtration  vdth  the  will  annexed ^  .be  obtained. or 
granted  ;  but  they  may  possbss  themselves  thereof,  and  till 
then  execute  their  trusty  as  fully  and  amply  as  if  this  act  had 
never  been  made.'* 

This  act  abo  provides  that  a  failure  to  give  security  shall 
amount  to  a  refusal  of  the  executor  to  act. 

The  question  is,  what  effect  this«  act,  togelher  with  the 
exception,  or  proviso,  had  on  sales  made  by  the  executor 
thus  required  to  give  bond,  and  who,  in  &ct,  never  did  give 
suth  bond ;  the.  act  of  1785  simply  continuing  the  power  of 
executors  before  probatr  as  heretofore. 
'  Under  the  first  statute  above  mentioned,  where  the  court, 
9U9fuctingfraudi  required  security,  could  it  have  been  in- 
tended that  the  exec^tor,  notwithstanding  such  requisition, 
might  sell,  give  away,  and  waste  the  whole  estate,  and  in  h.c\ 
commit  the  very  fnmd  intended  to  bi^  guarded  against ;  so 
that  there  would  be  a  dry  and  naked  administration  only  to 
be  granted  ?  Suppose  bond  to  be  required  in  England  by  a 
Court  of  Chancery,  would  a  sale,  after  the  decree,  be  good, 
the  executor  never  giving  bond  ?  Must  not  the  purchaser 
notice  this  decree,  and  buy  at  his  peril  ?  But  here,  security 
is  required  by  law,  which  is  notice  to  all  the  world.  If  there 
are  two  or  more  executors  in  this  country,  and  one  refuses 
to  give  bond,  and  the  other  take^  probat,  can  the  refusing 
executor,  who  never  gives  bond,  sell  and  dispose  of  the 
estate,  as  in  England  he  may^  do  ? 

It  appears  to  me  that  the  proviso  must  either  destroy  the 
great  objects  of  the  law,  or  be  itself  declared  void  as  contra- 
vening  those  ^great  objects ;  or  suchti  construction  must  be 
given  that  both  can,  with  reason  and  propriety,  stand. 

The  statute  in  this  country  most  materially  innovates  on 
the  common  law  doctrines  above  noticed,  in  one  great  and 
important  point,  a  proper  consideration  of  which,  I  think, 
will  aid  much  in  guiding  us  in  this  enquiry. 


Jakuabt, 

1814. 

Monroe 

V. 

Ja^nes. 
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Jaituahy,         By  those  doctrioesy  an  executor  once  intermeddling  with, 
i^m^^mLi    ^f  administering,  in  the  smallest  degree,  the  assets,  takes 
Munroe      ^P^^  ^^^  ^^  executorship,  and  he  can  never  afterwards  re* 
^*  fuse.    Here  the  very  clause  requiring  bond,  and  the  proyiso 

under  consideration,  suppose  an  intermeddling  by  the  execu^ 
tor  before  bond  given,  by  the  terms  of  which  he  is  to  aC:count 
for  the  assets  that  have  or  may  come  to  his  possession ;  yet 
the  refusal  to  give  that  bond, shall  here  be  a  refusal  of  the 
executorship,  and  administration  may  be  granted ;  but  refu- 
sal, as  well  as  probata  relates  to  the  death  of  the  testator,  who, 
on  such  refusal,  is  supposed  to  die  intestate,  as  to  the  ap- 
pointment of  executors,  and  therefore  the  person  named  as 
such  stands  as  having  never  been  executor.  I  suppose  it  is 
for  this  reason,  probably,  that  a  refusing  executor  floes  hot 
join  in  a  suit,  and  is  not  sued,  in  this  country.  From  this  it 
would  seem  to  result,  that  a  qualification,  and  giving  bond, 
are  annexed,  in  all  cases,  by  lawy  (as  it  mi^y  in  England,  by  the 
will  itself,)  as  conditions  preceding  the  full  right  of  the  ex- 
ecutor  finally  to  act ;  and  that,  consequently,  a  probat,  ac- 
cording to  our  law,  will  be  necessary  to  confirm  pie$ti€  sales, 
&c.  made  before  such  probat 

By  the*proviso,  he  may  /ios9e8s  himself  of  the  goods,  and 
proceed  to  execute  the  truMt.    How  ?    By  wasting  and  giv- 
ing away  the  goods  ?    Surely  not : — such  acts  would  not  be 
in  execution,  but  in  fraud  of  the  trust.    Our  law  does  not  di- 
(a)  Acts  of  rect  a  sale  even  of  perishable  goods,  until  after  probat  ;(a) 
llct'sstitetd.  ^^^  ^^^^  ^*'^**  multiplicity  of  couru,  and  the  fiicility  wkh 

Cod^  1st  vol.  which  that  may  be  obtained,  that  a  sale  or  alienation  of  the 

ch.  92  8ect.41 

p.  165!  '  effects  can  seldom  be  necess&ry  in  this  country  before  pro- 

bat. But  if  it  should  be  necessary,  (as  in  some  cases  it  may,) 
it  must  be  by  one  who  is  executor,  that  is,  who  shall  give 
bond ;  for  if  he  does  not,  he  shall  be  considered  as  no  execu- 
tor: he  cannot  both  b»  executor  and  no  executor :  he  cannot 

(h)  Office  of  ex'  both  accept  and  refuse  \{b)  and  the  person  purchasmg  must 

^^^j  P»3^-  xxMst  to  this  subsequent  act  of  confirmation.  It  is  better  it 
should  be  so  than  that  the  proviso  should  counteract  the 
whole  law. 
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The  executor  may  do  many  things  in  the  execution  ofTiU 
truMt^  before  probat,  which,  though  they  would  have  been 
sufficient  to  make  him  executor  in  England,  shall  not  here, 
if  he  refuse  to  give  bond.  He  may  see  to  burying  the  de- 
ceased, take  possession  of  the  goods,  take  care  of  them  un- 
til probat  or  administration  granted  ;  may  sue  to  prevent  the 
statute  of  limitation  from  running;  may  be  sued,  for  the 
same  reason,  &c.  But  if  he  piDceeds  actually  to  administer 
the  estate,  he  must  at  least  confirm  those  acts  by  probat  and 
giving  bond ;  for,  until  that  is  done,  he  may  refuse  the  trust, 
and  is  no  executor;  and  by  that  alone  he  elects  to  be  exe- 
cutor. 

This^s  the  only  way  in  which  I  can  reconcile  the  act  to  it- 
self, and  to  the  principles  of  the  common  law  above  mention- 
ed. Either  the  proviso  must  defeat  the  law,  or  be  itself  de- 
feated, or  they  must  both  receive  such  construction  as  that 
they  may  stand  together.  The  law  was  intended  to  prevent 
frauds  and  embezzlement,  and  therefore  ought  to  be  constru- 
ed liberally,  so  as  to  advance  the  remedy,  and  prevent  the 
mischief.  I  can  perceive  little  injury  accruing,  either  way, 
under  the  construction  now  put;  andifthe  powers  of  execu- 
tors before  probat  are  narrowed  by  it,  and  if  estates  may  be 
injured  through  defect  of  power  in  the  executor,  it  will  but 
rarely  happen ;  whereas,  if  their  powers  should  be  as  large  as 
is  contended  for,  the  evils  would  be  incalculable. 

On  the  whole,  I  think  the  law,  on  the  case  agreed,  is  for 
the  appellant ;  and  that^  therefore,  the  judgment  of  th^Sb- 
perior  Court  of  law  is  erroneous,  and  must  be  reversed,  and 
judgment  entered  for  the  appellant. 


Jakuart, 

1814. 

Munroe 

V. 

James. 


Judge  Cabkll.    The  question  presented  by  the   case 
agreed  is,  whether  a  sale,  for  valuable  consideration,  of  a 
fthve  belonging  to  the  estate  of  a  testator,  by  a  person  named 
as  executor,  but  who  never  qualified  by  giving  bond  and  se>  . 
carity,  is  good  against  the  executor  who  did  qualify. 

Were  this^  case  to  be  decided  by  common  law  principles, 
without  regard  to  our  act  of  assembly,  it  would  not  admit  of 


Digitized  by  VjOOQIC 


200  .  Supreme  Court  of  Jff^ab. 

jjjHJAMY,     doubt.    An  executor  derives  his  power  from  the  will ;  ond^ 
.  ^^.^*.    at  common  law,  nothing  was  required  to  invest  him  with  the 
Munroe      ^^^  exercise  of  that  power,,  for  almost  every  possible  pur- 
^-  pose,  but  hb  acceptance  of  the  trust.    By  any  intermeddling 

with  the  estate*  which  amounts  to  a  partial  administration, 
he  is  considered  as  having,  accepted  the  trust,  and  taken  up« 
on  himself  the  whole  administration ;  and  he  becomes  therer 
by,  ^o/aetoj  complete  executor :  and  h  is  on  this  ground^ 
and  on  this  only,  that,  although  he  may  die  before  probat  of 
the  will,  yet  the  acts  done  by  him  will  be  valid,  (a) 
(a)  1   Salk.     These  principles  of  the  common  law  must  be  applied  to, 
Weroworth'gof'  and  must  govem  tiiis  case,  except  so  &r  as  they  ooay  have 
'^*^^*^4^49*  ^^^  tbanged  by  our  acts  of  assembly.    It  is  Impossible  to 
50.  read  our  statutes  upon  this  subject,  without  being  struck  by 

one  moat  important  change.  To  the  confidence  reposed  ia 
the  executor  by  the  testator,  there  is  superadded  the  neces- 
sity of  giving  bond  and  security  for  the  faithful  discharge  of  • 
the  duties  of  the  office*  The  refusal  or  fieiilure  to  give  se^. 
curity  is  expressly  declared  to  amount  to  a  refusal  of  the  ex* 
ecutorship ;  and  the  court  shall,  thereupon,  grant  letter^  of 
administration,  with,  the  will  annexed,  to  the  person  to  whom 
administration  would  have  been  granted  if  there  had  been  qq 
will.  (6)   In  this  country,  therefore,  he  is  not,  as  inEngland^ 

(a)  Rev.  (>de,  complete  executor  by  a  mere  partial  administration  of  the 
1st  vol.  162.  "^  .  ^ 

esute.    To  make  him  complete  executor,  u  is  uidispenBibly 

necessary  that  he  shall  qualify  by  givbg  bond  and  security. 
The  only  principle,  then,  which  at  common  law  gave  validity 
to  the  acts  of  an  executor  who  died  before  probat,  is  doo«f 
awaybythb  statute:  and,ifUiefe  had  beenno£uther  provi* 
sion  in  the  law,  I  presume  the  opinion  would  have  been  \mi« 
versal,  that  the  acts  of  an  executor  who  never  qualified  would 
not  be  valid  against  one  who  had  qualified.  But  it  is  con* 
tended,  that  the  twenty-second  section  which  declares,  that 
^  the  power  of  executors  over  their  testators'  estates  before 
probat  of  the  will  is  not  hereby  restrained,  but  sliaH  conti- 
nue as  heretofore,"  is  so  express  and  positive,  that  it  will  be 
impossible  to  invalidate  any  acts  of  the  executor,,  however 
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ntitums  to  the  estate,  and  even  although  he  should  after- 
wards  refuse  or  fail  to  give  security.  The  certain  conse- 
quence of  this  construction  would  be  to  defeat  the  great  ob- 
ject of  the  legislature,  the  protection  of  the  rights  of  credi- 
tors and  of  legatees;  for  any  executor,  so  disposed,  might 
waste  the  whole  of  the  estate  before  the  court  could  arrest 
his  progress  by  granting  letters  of  administration.  Such  in- 
contistency  cannot  be  attributed  to  the  legislature.  A  just 
construction  will  give  harmony  to  all  parts  of  this  important 
statute.  The  interest  of  the  estate  will,  almost  always,  re- 
quire many  acts  to  be  done  before  an  executor  can  qualify. 
Without  defining  any  particular  cases,  the  law  therefore  has 
wiself  provided  that  the  power  of  an  executor  before  pro- 
bat  shall  remain  unrestrained.  The  confidence  reposed  in 
him  by  the  testator^  his  acceptance  of  the  trust,  and  the  ne- 
cessity of  the  case,  require  that  he  have  power  to  do  what- 
%rtr  he  might  have  done  at  common  law.  As  he  may  be- 
come complete  executor,  by  giving  bond  and  security,  and  as 
be  ott^t  to  do  so  after  having  intermeddled  with  the  estate, 
the  law  so  far  regards  him  as  executor,  as  to  consider  his 
acts  valid  for  the  present ;  and  they  will  become  irrevocablf 
so,  provided  he  shall  perfect  his  character  as  executor,  by  a 
subsequent  qualification.  But,  if  he  refuses  or  fails  thus  to 
qualify,  he  is  considered  as  having  altogether  refused  the 
executorship  ;  and  this  refusal  relates  to  the  death  of  the  tes- 
tator. As  to  him,  the  will  is  considered  as  having  never 
been  made  ;  and,  thus,  the  only  foundation  of  his  authority 
being  done  away,  all  his  acts  are  invalidated. 


JjjxrjAitr, 

1814. 

Munroe 

V. 

James. 


Judge  FtEMiMG.  This  being  a  new  case  in  this  court, 
and  of  great  importance,  as  it  respect»  the  power  of  an  ex- 
ecutor over  his  testator's  estate,  before  probat  of  the  ^ill, 
whicji  seems  to  be  governed  principally  by  our  acts  of  assem- 
bly, oir  the  construction  of  which  this  controversy  materially 
depends,  I  have  been  at  considerable  pains  to  investigate  the 
subject;  and  the  judges  who.have  preceded  me  have  gone 
so  fuUy  Into  the  common  law  doctrine  and  usages  in  Eng- 
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land,  that  I  shall  confine  mj  remarks  to  our  acts  of  assem-' 
bly  on  the  subject.  *         ^ 

It  is  a  well  settled  principle  that)  in  the  exposition  of  a 
statute,  in  which  there  appears  an  ambiguity,  or  a  seeming 
contradiction,  we  are  not  to  garble  and  select  any  particular 
clause  or  section,  but  are  to  take  the  whole,  and  compare  one 
clause  with  another,  in  order  to  discover  the  true  meaning, 
intent,  and  policy  of  the  legislature :  and  it  is  sometimes 
necessary  to  recur  to  former  acts  on  the  same  subject,  to  aid 
and  guide  us  in  the  discussion. 

By  this  rule  of  construction,  it  appears  to  me,  that  the 
aeeming  conflicting  clauses  in  the  act  of  1792  may  be  well  re- 
conciled with  each  other.  • 

The  counsel  for  the  appellee,  in  the  case  before  us,  in  or- 
der to  support  the  claim  of  his  client,  under  a  purchase  of 
the  slave  in  question  from  a  nominal  executor,  who  never 
qualified  under  the  will  of  his  testator,  relied  altogether  on 
the  32d  section  of  the  act  of  1 792,  in  the  following  words, 
to  wit,  **  The  power  of  executors  over  their  testator's 
estates,  before  probat  of  the  will,  is  not  hereby  restrained, 
but  shall  conUnue  a*  hereto/ore"  M  heretofore^  where  I 
In  Virginia^  and  not  in  England,  where  the  most  material 
species  of  our  ];>ersonal  prq>erty  is  unknown  to  their  laws,  and 
no  security  h  required  of  executors.  Besides,  our  legisla- 
ture, at  the  time  of  passing  the  act,  must  undoubtedly  have 
pre-supposed  and  contemplated  a  subsequent  qualification  of 
the  executors,  by  giving  bond  and  security,  taking  jin  oath 
of  office,  &C.  agreeably  to  the  wise  and  salutary  provisions 
of  the  act;  not  required  by  the  laws  of  England ;  which 
qualification  never  took  place  in  the  case  now  under  con- 
sideration. The  coupsel,  however,  contended,  that  the  said 
recited  clause  in  the  act  of  1792,  gave  to  the  vender  of  the 
slave  in  question,  the  same  powers  as  the  common  law  in 
England  gives  to  an  executor,  before  probat  of  a  will ;  not^ 
withstanding  the  contrary  provisions  in  our  act  of  assembly. 

To  give  the  clause  the  construction  contended  for  by  Mr. 
Stanardy  in  its  full  latitude,  would  be  productive  of  mischiefs 
incalculable,  and  totally  defeat  the  wise  and  salttury  objects 
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of  oar  legislature,  who  provided,  that  if  an  executor  fails  to 
give  the  security  required,  administration  of  the  estate  with 
the  Mrill  annexed,  is  to  be  committed  to  some  other  person  : 
and  so  essentially  necessary  did  the  legislature  consider  tha 
security  to  be,  for  the  preservation  of  decedents*  estates, 
'  that  it  is  enacted,  ^  if  any  court  shall  grant  a  certificate  for 
obtaining  administration  of  the  estate  of  any  person  deceas- 
ed without  taking  good  security,  the  justices  of  such  court, 
then  sitting,  shall  be  answerable,  to  the  person  or  persons  in- 
jured, for  all  loss  or  damages  occasioned  by  takbg  insuffi- 
cient security." 

The  clause  of  the  act,  (section  41,)  making  it  the  duty  of 
executors  and  administrators  <<  (o  sell  all  such  goods  of  their 
testator  and  intestate,  (specific  legacies  excepted,)  as  are 
liable  to  perish,  be  consumed,  or  rendered  worse  by  keeping," 
directs  it  to  be  done,  "as  soon  as  convenient  after  they  are 
qualified  :"  and  why  not  before  as  well  as  after  they  are 
qualified  ?  because  it  was  supDosed  that  the  product  of  the 
sales  might  be  unsafe  in  their  hands,  before  proper  secu- 
rity should  be  given. 

Although  executors,  in  the  first  instance,  derive  the^r  pow- 
ers from  the  wills  of  their  testators  respectively  ;  yet  their 
powers  are  not  consummated  until  the  requisitions  of  our 
statute  are  complied  with  and  fully  performed. 

In  all  the  acts  I  have  had  recourse  to  on  the  subject,  as 
kc  back  as  the  year  l74By  executors  and  administrators, 
even  after  qualification,  are  forbidden  selling  the  slaves  of 
theur  testators,  or  intestate s/unless  the  other  part  of  the  per* 
aonal  estate  (having  regard  to  specific  legacies,)  shall  not  be 
sufficient  for  paying  the  debts  and  expenses. 

It  seems  to  me  that  the  2^  section  of  the  act  of  1792,  re^F 
Ued  on  by  Mr.  Stanard^  may  be  well  satisfied  by  allowing 
executors,  before  probat,  to  see  to,  and  provide  for,  the  de- 
cent burial  of  their  respective  testators,  to  pay  reasonable  f\i- 
fteral  expenses, to  take  possession  of  and  preserve  the  estates 
of  their  testators  from  waste  and  embezzlement,  and  to  do 
WJy  other  act,  peruining  to  their  office,  not  prohibited  by  the 
^t  of  assembly  ;  land  I  an^  the  more  confirmed  in  this  opi- 
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nion  by  recurring  to  the  act  of  1711,  in  the  tenth  year  o£ 
Queen  Anne ;  in  which,  after  providing  that  executors  and 
administrators  should  give  bond  and  security,  and  take  such 
oaths  as  are  now  prescribed  by  law,  it  is  enacted,  (sect.  9th.) 
^'  that  all  probats,  commissions  of  administration,  and  admi- 
nistration cum  testament 0  annexo^  as  the  several  cases  shall 
require,  issued  upon  certificate  granted  according  to  this  act, 
signed  by  the  governor  or  commander  in  chief  of  this  colo- 
ny, for  the  time  being,  and  sealed  with  the  seal  of  the  oolony, 
or  signed  by  such  other  person  or  persons)  being  one  or 
more  of  the  magistrates  in  commission  of  the  peace^  and 
authorized  by  commission  for  granting  probats*  from  the  go- 
vernor or  commander  in  chief  of  her  majesty's  colony,  and 
dominion^  for  the  time  being,  and  sealed  with  the  seal  of  the 
court  where  the  same  shall  be  granted,  shall  be,  and  are 
hereby  enacted  and  declared  to  be,  to  all  intents  and  purpo- 
ses, good  and  effectual  in  law,  to  empower  and  enable  the  ex- 
ecutors and  administrators  therein  named^  to  /iobmcsb  them* 
8elvea  of  the  estates  of  their  testators  or  intestates^  and  to  act 
and  do  all  other  matters  and  things,  by  virtue  thereof,  as  any 
executor  or  administrator  may,  or  might,  lawfully  do  by  any 
ways  or  means  whatsoever. 

The  above  clause  has  been  recited  to  shew  how  particular 
our  ancestors  were,  a  century  ago,  with  respect  to  the  quali- 
fications of  executors  and  administrators. 

I  am  of  opinion,  upon  the  whole,  that  the  sale  of  the  slave 
Hannah  in  the  proceedings  named,  by  Josefih  Jonesj  an  un- 
qualified executor  of  Josefih  Jones  the  elder,  deceased^  to 
George  Legg^  under  whom  the  appellee  claims,  was  illegal 
and  void ;  and  that,  on  the  case  agreed,  in  the  proceedings 
suted,  the  law  is  for  the  appellant.  The  judgment  is  there- 
fore reversed  with  costs ;  and  thb  court  proceeding  to  give 
such  judgment  as  the  said  Superior  Court  ought  to  have  ren- 
dered, it  is  further  considered  that  judgment  be  entered  for 
the  appellant* 
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Graham  and  Scott  against  Orahanf  and  Lane,      '^f^cle^ 

1813. 

A  writ  of  eaftku  ad  respondendum  W9i%  %ued  out  of,  the     1.  If  the  writ 

clerk's  office  of  the  Haymarkct  District  Court,  in  the  name  ^n^'^'alid*' 

of  Robert  Graham  against  Alexander  Scott j  endorsed,  ^  on  an  served    upon, 

.....  .      1.       ^  ^"c  person  on- 

mjunction  bond  as  security  for   Cateaby  Graham  ;"  which  ly,  who  alone 

writ  being  returned  executed,  a  declaration  was  filed  in  be-  ^^^^^  ,.*"^if 

half  of  Robert  Graham  and   George  Lane  against  Catesby  the  declaration 

Graham  and  Alexander  Scott,  in  the  usual  form  on  a  bond  ^V^tn'^A^^ 

for  nine  hundred  dollars  ;  saying  nothing  of  any  condition  ^"^  judgment 

^  '  be  entered  a- 

thereto.  gainst  "  the  <k- 

The   ^defendantr  by  "Ai."  attorney,  {v^ithout  /iniyiii^^^^j^';;^^^^, 

Oyer,)  pleaded  "  conditions  performed.'*    A  replication  was  « to  be  under- 

st  ood      as      a» 

filed  in  the  following  wocds :  **  Robert  Graham  v.  Catesby  gainst  both,  & 

Graham  and  Alexander  Scott.  And  for  breach   of  condition  therefore    er- 

,  roneous  as  to 

of  the  said  writing  obligatory  the  plaintiff  shewelh  the  fol-  the    one  who 

lowing,  to  wit,  that  the  said  Catesby  Graham  did  not  prose-  And^'^s^/cir^crl 

cute  his  injunction  with  effect,  but  the  same  was  dissolved,  roneous  judj^. 

and  the  said   Graham* s  bill  finally  dismissed,  and  the  said  reversed,    (as 

Catesby  Graham  did  not  pay  all  the  money  and  costs  due  on  ^^  t*ie  person 

*,   '  .  agiiinst   whom 

the  judgment  by  him  injoined,  but  utterly  failed  to  pay  any  it  is  improper- 

part  thereof."    To  this  replication  the  defendant  demurred ;  Jfpon^^an^'^ap- 
^  first,  because  the  same  is  no  answer  to  the  plea  as  it  re-  peal  taken  by 
^  •-  ^    .     .  .  .     .^  «  .  .    the  other  de- 

spects  George  Lane^  one  qf  the  plamttffs  ;  second,  because  it  fehdunt. 


is  not  set  forth  in  the  said  replication  in  what  particulars,  or     o    ^h    d 

in  what  amount,  the  said  Catesby  Orahan^  did  fail  to  pay  the  claration    be- 

money  and  costs  of  the  judgment  by  him  injoined,  and  it  is  ^^^^ue^  of  two 

not  set  forthwith  sufficient  certainty  that  the  said  injunction  plaintiffs;     if 

.  the  replication 

crer  was  dissolved. '    The  ^ plaint^**  joined  u  demurrer,     purport  to  be 

On  argument  the  court  overruled  the  demurrer;  where-  J^  o^lv  *^t  is^a 
upon  the  ^  drfendtmt^  by  leave  of  the  court  rejoined  general-  depox^ure  in 

ly  to  the  said  replication.    A  jury  being  impanoelled  to  try  \^  demiln-eri 

judgment 
ought  to  be  entered  for  the  defendant ;  unless  the  plaintiffs  niove  the  court  to  amend 
their  replication,  which  in  that  case  should  be  aDowed,  on  their  paying  costs. 

3.  In  debt  on  a  bond  with  collateral  condition,  if  the  condition  be  not  set  out  in  the 
declaration,  nor  made  put  thereof  by  oyer,  it  should  be  distinctly  stated  inareplication. 
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Mabch,       the  issue  joined,  ^  the  defendant  by  his  counser*  filed  a  bill 

1813 

of  exceptions  which  need  not  be  reported.    A  verdict  was 

Graham  and   ^^^^^  ^^^  ^^®  filainti/f  (or  the  debt  in  the  declaration  meniion* 

Scott         ed,  to  be  discharged  by  the  payment  of  107/.  14«.  3d,j  with 

Grahsmi  and    i^^terest  from  the  third  of  August  1802,  and  twenty-two  dol- 

1-ane.        lars  and  nine  cents.    <*  Therefore  it  was  considered  by  the 

court  that  the  ^^filamtiffa**  recover  against  the  "  defendants^* 

&c.  in  the  usual  form,  without   mentioning  their  names. 

And  at  a  Superior  Court  held,  &c.  <<  came  the  fiarties  by 

their  attomies,  and  the  dejt  prayed  an  appeal  to  the  court  of 

appeals  from  the  judgment  rendered  against  him  in  this 

cause  at  the  present  term,  which  is  grante  d  Ami,  he  having , 

together  with  jfaron  Grigaby  his  security  (approved  by  the 

plaintifT^s  attorney,)  entered  into  and  acknowledged  bond  in 

the  penalty  of  one  thousand  dollars,  conditioned  as  the  law 

direcjts,  for  prosecuting  the  same  with  effect.  "  (t) 

Caliy  for  the  appellant. 

WiiUamsy  for  the  appellee. 

Tuesday  J  February  22d,  1814.  Judge  Roane  pronounce'd 
the  opinion  of  the  court,  consisting  of  judges  Fleming, 
Roane,  Cabeil  and  Coalter,  that  the  said  judgment  is 
erroneous  as  to  the  appellant  Catesby  Grahanty  it  being  ren- 
dered against  him  without  any  writ  having  been  issued 
against,  or  served  upon  him,  and  without  his  having  pleaded 
to  the  declaration ;  and  that  the  judgment  as  to  the  appel- 
lant Scotty  upon  his  demurrer  to  the  replication,  is  also  erro^ 
neous,  in  this,  that  it  does  not  appear  that  that  replication 
relates  to  the  bond  in  the  declaration  mentioned,  as  it  pur* 
ports  to  relate  to  a  suit  by  Robert  Graham  only:  where- 
as the  bond  stated  in  the  declaration  is  shewn  to  have  been 


(1)  Note.  In  the  condition  of  the  appeal  bond,  the  judgment  was  de- 
scribed as  against  Catetby  Graham  and  .Alexander  Scott ;  and  both  of 
them  were  said  to  be  appeUants ;  hut  Catesby  Graham  did  not  sign  tke 
bond. 
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giyen  to   Robert   Graham  and  George  Lane ;  and  that  |he  Mabch, 

said  replication  is  therefore  a  departure  from  the  said  de-  .  ^^•^,,^^  j 

claration.     The  court  is  also  of  opinion  that  the  said  rcpli-  Graham  and 

cation  is  farther  defective  in  this,  that  the- condition  of  the  Scott 

V. 

bond  declared  on,  being  neither  set  out  m  the  declaration,    Graham  and 
nor  made  a  part  thereof  by  oyer^  the  replication  ought  there-        ^'*^- 
fore  to  have  distinctly  averred  what  the  condition  thereof 
was. 

Judgment  reversed,  and  cause  remanded,  in  order  that 
final  judgment  may  be  entered  for  the  appellant  upon  the  de- 
murrer; unless  the  appellees  should  move  the  court  to 
amend  their  replication,  which  in  that  case  is  to  be  allowed, 
on  their  paying  costs. 


Coffman  and  RichardsoD  against  Rassell.        Feb^^'^d 

1814. 
An  action  of  debt  on  a  single  bill  was  brought  by  John     ^  ^  dismis- 

RuMgeiiy  assignee  of  Jamea  RueaeiL  aeainst  Jacob  Coffman  sion  of  a-suit, 

by  tlie    plam- 
and   WiiUam  Richardson  m  the  County  Court  of  Shenan*  tiff's  order,  is 

doah.  r.  ^^  ^^  ^^'^ 

bringing    ano- 

The  bail  for  appearance  pleaded  the  "  statute  of  usury,'*  ther  suit,  for 

for  the  defendants ;  to  which  plea  the  plaintiff  replied  gene-  of  action. 

rally,  and  issue  thereupon  was  joined.     Jacob  Coffman  af-  ^  ^ 

,      ^.    .  .  ,      .  "^       .  ,  '^         .        2.  Qf/ifre,  whe- 

tcrwards  nled  a  special  plea,  charging  the  usury  particu-  ther,  after  a 

larly  ;— to  which  the  plaintiff  also,  replied  generally,   A  ver-  aefemblul^d 

diet  was  found  for  the  defendant,  and  a  new  trial  granted,  a  new  trial 

on  the  plaintiff's  motion,  upon  his  paying  costs.     A  second  pi^nttff  upon 

verdict  was  found,  and  a  new  trial  granted  as  before :  "  and,  »^is  paying 

»       ^  costs,  tlie 

(at  the  same  term,)   this  suit  was  dismissed  by  order  0/  the  court  m&y  per- 

fihintiff:  therefore,  it  was  considered  by  the  court,  that  the  ^^  to^dwmi^ 

defendants  recover  against  the  plaintiff  their  costs  by  them  his  suit ;   and 

about  their  suit  in  this  behalf  expended."  jut^ment.  up. 

The  plaintiff,  afterwards,  brought  a  new  suit,  on  the  same  **?  *^^  ditmu- 

won,    tor    the 
costs ;  or  whe- 
ther judgment  oug^ht  to  be  entered  upon  the  verdict,  on  the  plaintiff's  refusing  to  pay- 
the  coMs  of  the  trial ;  of  which  refusal  such  order  to  dismiss  the  suit  may  be  consi- 
dered sufficient  evidence  ? 
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FsBRVABT,    single  bill,  in  the  Winchester  district  court';   ^Thereupon 

.  ^^^^.^j    the  defendjints  pleaded  the  dismission  of  the  former,  in  bar 

Coffmaii  and  ^®  ^^®  present  action ; — averring,  « that  the  plaintiff,  in  the 

Richardson    said  county  court,  failed  to  pay  the  costs  of  the  trial,  which 

Russell.       was  the  condition  of  his  having  a  second  new  trial  of  his 

action  aforesaid  in  the  said  county  court ;  and  that  he  did 

not  accept  to  have  a  new  trial  of  the  issue^  but  waved  the 

same." 

To  this  plea  the  plaintiff  demurred  specially;  ^  1st,  be* 
cause  it  varies  from  the  record  proffered  by  the  defendants ; 
2dly,  because  the  said  plea  contains  no  bar  to  this  action', 
as  it  does  not  appear  that  there  was  a  judgment,  ufion  the 
verdict  J  for  the  defendants,  in  the  former  action ;  Sdly,  be- 
cause, if  the  substance  of  the  plea  be  good,  it  is  good  as  a 
plea  of  a  matter  of  record  sufficient  to  bar  the  plaintiff ;  and 
therefore  the  defendants  •  plead  double^  when,  in  the  same 
plea,  they  insist  on  independent  matters  in  fiaie;  and  that 
thus  the  said  plea  is  double,  insufficient,  not  issuable,  in- 
consistent, and  wants  form.'* 

The  matters  of  law  arising  upon  the  demurrer  being  ar- 
gued, the  court  overruled  the  plea ;  and,  upon  the  motion 
of  the  defendants,  granted  them  leave  to  plead  the  statute 
of  usury,  and  continued  the  cause.  At  the  next  term  the 
defendants  filed  two  pleas;  the  one  setting  forth  the  pro- 
ceedings in  the  former  suit,  and  charging,  that  the  plain- 
tiff, in  his  own  proper  person,  in  open  court,  entered  a  rc- 
traxit  of  his  said  suit,  whereupon  it  was  dismissed;  and 
the  other  charging  the  usury  as  before. 

To  the  plea  of  retraxit^  the  plaintiff  replied,  *<that  there 
is  no  auch  record^**  and,  to  the  plea  of  the  statute  of  usury, 
he  replied  generally.  On  the  trial  of  the  first  issue,  it  was 
considered  by  .the  court,  that  there  i^  no  auch  record  ;  «  be- 
cause a  dismission  by  the  plaintiff's  order  is  not  a  retrtucitj 
as  pleaded."  To  this  opinion  the  defendants  filed  a  b^l 
of  exceptions.  A  jury,  being  impannelled  to  try  the  <|jther 
issue,  found  a  general  verdict  for  the  plaintiff;  and  jucfg- 
ment  was  entered  accordingly ;  from  which  the  defendants 
appealed. 
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The  case  was  submitted  hy  the  appellant's  counsel ;  no 
counsel  appearing  for  the  appellee. 

WedncBdaxfy  February  23r/  1814,  Judge  Roans  reported 
the  court's  opinion,  as  follows : 

"  The  court,  (not  deciding  that  it  was  correct  in  the  coun- 
ty court,  in  the  first  action,  after  a  verdict  had  been  found 
for  the  defendants,  and  a  new  trial  granted  on  condition  of 
the  payment  of.  costs  by  the  plaintiff,  (which  condition  not 
having  been  complied  with  by  him,  the  verdict  is  supposed 
to  have  remained  in  full  force,)  to  permit  the  plaintiff,  un- 
der those  circumstances,  to  dismiss  his  cause,  and  to  ren- 
der judgment  for  the  costs,  only,  instead  of  a  judgment  upon 
that  verdict  for  the  defendants,)  b  of  opinion,  that,  such 
dismission  having  been  in  fieict  made,  by  a  judgment  which 
is  in  full  force  and  unreversed,  and  no  judgment  having 
been  rendered  for  the  defendants  upon  the  verdict,  the  dis- 
mission and  judgment  aforesaid  form  no  bar  to  the  present 
action ;  and  that  there  is  no  error  in  the  judgment  of  the 
superior  court,  which  is  therefore  affirmed/' 


FlBBVAETy 

1814. 

OoflTman  and 
Richardson 

V. 

Ruflsell. 


Butt  against  Rachel  and  others. 

THIS  was  a  suit  for  freedom,  by  the  appellees  against  the 
appellant,  in  the  Superior  Court  of  law  for  Norfolk  county. 

At  the  trial,  the  defendant  tendered  a  bili  of  exceptions, 
which  was  signed  and  sealed,  &c. ;  stating  that  ^  the  plaintiffs 
claimed  their  freedom  upon  the  ground  of  their  being  the 
descendants  of  Pau/iouse^  a  native  American  female  Indian, 
who  was  brought  into  Virginia  about  the  year  1747;  and 
moved  the  court  to  instruct  the  jury,  that  no  native  Ameri- 
can Indian,  brought  into  Virginia  since  the  year  1691,  could 
under  any  circumstances  be  m^de  a  slave ;  which  instruc- 
tion the  court  did  give  ; — whereupon  the  defendant,  (who 
claimed  to  hold  the  plaintiffs  as  slaves,  upon  the  ground 

VOL.  IV.  D  d 


day,  Miarch 
15th,  1813. 

1.  A  native 
American  In- 
dian, brought 
into  Virginia 
since  the  year 
1691,  could  not 
lawfully  be 
held  in  slavery 
here;  notwith- 
standing such 
Indian  was  a 
slave  in  the 
country  fVoin 
which  he  or 
she  was 
brought 
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that,  though  they  were  alleged  to  be  descendants  of  the  raid 
Faufiouse^9L  natije  American  Indian,  the  said  Indian  was  al-* 
leged  to  be  a  slave,  and  held  as  such  in  the  island  of  Jamai- 
ca, by  the  wife  of  a  Mr.  Ivey^  and  brought  by  the  said  loey 
into  Virginia  as  a  slave,  about  the  year  1747,)  moved  the 
court  to  instruct  the  jury  that  a  native  American  Indian,  held 
in  Jamaica  as  a  slave,  under  the  laws  of  that  Island,  and  im- 
ported into  Virginia  by  her  proprietor  in  the  year  1746  or 
1747,  might  be  lawfully  held  as  a  slave  in  Virginia,  notwith- 
standing  such  person  was  a  native  American  indian )  which 
instruction  the  court  refused  to  give ;  to  which  opinion  of 
the  court  the  defendant  excepted." 

Verdict  and  judgment  for  the  plaintiffs ;  from  whicli  the 
defendant  appealed. 


Cocke,     Craw- 
ford  6f  Co,  3. 


{b)  SBenSta 
tutea  at  larger 
447. 


Wickham  for  the  appellant.  The  only  point  in  this  cause 
arises  upon  the  bill  of  exceptions,  the  relevancy  of  which 
(a)  Sh^ton  v.  cannot  now  be  brought  in  question.(a) 

The  instruction  prayed  for  was,  that  tio  American  Indian, 
brought  into  this  state  i^ter  the  year  1691,  could  be  a  slave. 
The  court  instructed  the  jury  accordingly,  notwithstanding 
the  Indian  w^s  brought  Jrom  Jamaica  !  This  instruction  I 
contend  was  erroneous. 

The  9th  seetion  of  the  Act  of  1805|(6)  which  was  supposed 
to  prevent,  by  implication,  the  making  any  Indians  slaves,' 
was  only  intended  to  establish  free  trade  with  the  neigh- 
bouring Indians.  In  the  2d  volume  of  Hening's  statutes  at 
large,  are  several  acts  shewing  that  Indians  might  be  slaves ; 
for  the  persons,  who  could  lawfully  be  held  as  such,  are  not 
described  as  negroes  only,  but  as  any  persons  "  not  christians.*' 
In  the  1st  and  2d  volumes  many  laws  are  found  prohibiting 
and  restricting  the  trade  with  Indians,  in  which  the  words 
"  natives^**  ^  aavagesy*  and  "  Jjidiami^  are  indiscriminately 
.V  iff^sta-  ^®®^>  ^'  meaning  the  samei  thing.(c)    The  scope  and  inten- 

tfOet  at  large,    tion  of  the  act  of  169 !,((/)  although  in  words,  it  established 

126  173    219 

415*;    2'  Bhi ^r®®  ^^*4e  with  all  Indians  ^\v)hat9oevery*  was  plainly  to  do 

Statute^  at 

large,  124, 153,  403,  410,  480; 

\d)  3  Hen,  State jat  larger  &k 
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twfty  tlie  pieceding  restraining  acts,  without  contemptating 
/brei^  Indians,  with  whom  the  people  of  this  country  had 
BO  trade  or  connexion. 

None  of  the  decisions  of  this  court  hare  any  bearipg  on 
this  case.  The  only  point  decided  in  Jenkins  v.  Tom  and 
otkersi  1  PFoBh.  123,  is  that,  in  suits  for  freedom,  hearsay  eyi- 
dence  concerning  ancient  transactions  is  admissible.  That 
cause  was  lost  for  want  of  a  regular  bill  of  exceptions  to  the 
judges'  opinion.  In  Coleman  v.  Dick  and  Fatj  ibid.  233,  it 
was  decided  that  no  American  Indian  could  be  made  a  slave 
in  this  state,  since  1705;  but  that /orr^n  Indians  might. 
Two  of  the  judges  conceived  the  finding  of  the  jury,  (in 
which  it  was  not  said  whether  Judith  was  brought  in  '<  by  aea 
or  landy**)  was  insufficient.  The  word  *«  Jmerican"  hi  that 
case,  is  ambiguous,  and  used,  in  its  limited  sense,  to  mean 
Indians  in  that  part  of  America  having  intercourse  with,  or 
neighbouring  to  Virginia.  No  such  word  is  found  in  any  of 
the  laws.  Was  not  a  Peruvian^  a  Caraib^  or  native  of  Hispa' 
niolay  9i foreign  Indian  ?  Two  of  the  judges  evidently  thought 
it  necessary  to  shew  that  the  Indian  was  brought  in  by  land. 
The  case,  instead  of  being  against  us,  is  a  direct  authority  in  f 
our  &vour. 

In  Hudgina  v.  WHght9,{a)  and  PallaB  v.  HUllb)  the  word  (a)  XHMM. 
**  American**  is  used  in  the  same  restricted  sensow  Accord-  /^j  '2  H.  ^  JH, 
ing  to  those  cases,  «  no  native  American  Indian^  brought  into  ^^9.  ^ 

Virginia  since  the  year  169 1,  coujd  be  lawfully  made  a  slave.'* 
But  the  Indian  Paufiouse  was  not  made  a  slave  in  Virginia ; 
but  was  in  that  condition  when  brought  in. 


Wirt  for  the  appellees.  The  instruction  given  was  cor- 
Kct.  Since  109 1,  no  Indian  could  be  held  in  bondage.  I  do 
not  contend  merely  that  Indian*  could  not  be  reduced  into 
slavery,  but  that  they  could  not  be  Af/(/ as  slaves.  This  was 
the  plain  consequence  of  *<  free  and  open  trade  with  all  In' 
dians  whatsoever y  at  all  times  and  in  all  filaces,**  It  was  not 
conferring  any  boon  upon  them,  but  merely  acknowledging 
the  rights  which  God  and  nature  gave.  All  the  acts  before 
1691   described   parUcular  Indians;  snch  as  «<  friendly/* 
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Mabcb,      <(  neighbooring/*  and  other  restriciive  phrases ;  but  the  act 

^.^^i    of  16^1  uses  the  words^  **a//  Indiana  whatsoever**    Admk 

^^^        Mr.    WickAam*8  construction  of  the  word  *<  American ;"  the 

▼•  Indian  woman  Faufiouae  is  declared  by  the  bill  of  excep- 

others.       ^^ns  to  have  been  a  ^  native  American  Indian^**  carried  from 

this  country  to  Jamaica,  and  brought  hither  from  that  island. 

We  had  no  right  to  declare  Paufiouae  free  in  Jamaica ;  but 

we  had  the  right  to  say  tbat>  when  broughtintoour  territorji 

she  should  be  free. 

In  the  case  of  Hannah  and  others  v.  Davia^  the  General 

Court  decided,  in  the  year  1 787,  that  no  Indians  brought  into 

Virginia  since  the  passing  of  the  act  of  1705  can  be  slaves 

(fl)  ITuek.JBl.  in  thij  commonwealth,  (a)    I  am  not  clear  that  the  Court  of 

2d  party  p.  47  ^  '  ^ 

ofthei^px.      appeal  did  not  settle  the  same  pomt  m  Jenkina  v.  Tom^   1 

JVaah,\23.  The  principle  laid  down  by  the  judge  is  the 
same  with  that  decided  in  Hannah  v.  Davia.  That  opinion 
must  have  been  approved  by  this  court;  otherwise  the  judg* 
ment  would  not  have  been  affirmed.  Such  appears  to  have 
been  Judge  Tucker's  construction,  according  to  the  opinion 
pronounced  by  him  in  Hudgina  v.  Wrightay  \  H  ta  M,  1$4« 
In  the  last  mentioned  case,  the  broad  principle,  laid  down  in 
Chancellor  Wythe's  decree,  was  approved  by  this  court, 
so  &r  as  relates  to  white  persons  and  native  American  In* 
dians. 

But  all  difficulty  is  removed  by  the  decision  in  PaUaa  and 
othera  v.  Hill  and  othera^  2  H  k.  M,  149  ;  by  which  it  is  set- 
tled, that  ^'  no  native  American  Indian,  brought  into  Virginia 
since  the  year  1691,  could,  under  any  drcumatancea^  be  law* 
fully  made  a  slave.*'  If  Mr.  Wickham*a  construction  pre- 
vailed, the  law  recognizing  the  freedom  of  Indians  might 
always  have  been  evaded,  by  kidnapping  Indians,  carrying 
Xhtvfi  to  Jamaica,  and  then  bringing  them  to  this  state. 

Wickham  in  reply.  Mr.  Wirt  contends  that  Indians  are 
naturally  entitled  to  freedom.  So  are  negroes ;  but  this  does 
not  prevent  their  being  slaves.  I  admit  the  right  to  make 
them  slaves  must  depend  on  positive  institution.  Our  right 
is  founded  on  the  act  of  assembly  ^  for  the  beuer  govero* 
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ment'of  senranuand  •]aye8,"(a)  the  language  of  which  is  broad      March, 

enough  to  comprehend  Indiana,  as  well  as  negroes.    The    i  ^^«^^^  , 

exce{>tions  to  the  general  rule  established  by  that  act  apply         ^^^ 

in  fiaiTOur  of  ndshhouring  Indians  only.     Coleman  v.  Dick  and  ▼• 

«.  ..  u^Tj-  ^      Rachel  and 

Pa/  IS  a  strong  case  to  shew  that  foreign  Indians  may  be        others. 

made  slaves.  In  Judge  Tvcker's  report  of  Hannah  v.  Davisy      ,  7— 

**     .  (a)    See  1 

it  is  not  said  whether  the  decision  related  to  a  native  Ame-  Wa^.  124. 

ricao  Indian,  or  to  one  brought  from  the  East  Indies.  It 
might  have  related  to  an  Indian  of  the  former  description, 
brought  into  thb  commonwealth  by  land.  But  that  case, 
being  a  decision  of  the  General  Court  only,  is  not  authority 
in  this  court. 

The  caaea  of  Hudgina  v.  Wr^ht  and  PaUaa  v.  Hill  related 
only  to  native  American  Indians ;  as  to  whom  it  does  not 
appear  that  they  were  brought  into  Virginia  from  another 
country  in  which  they  were  lawfully  held  in  slavery.  The 
points  decided  in  those  cases  must  be  understood  as  extend- 
ing no  &rther  than  the  subject  in  question. 

It  is  said  by  Mr.  Wirt  that  the  Indian  woman  Paufiouse 
was  carried  £rom  Virginia  to  Jamaica.  But  this  cannot  be 
presumeii ;  for  it  is  not  so  stated  in  the  bill  of  exceptions- 
The  words  ^  native  American  Indian'*  may  signify  a  native  of 
Jamaica^  and  should  be  construed  with  reference  to  Jamaica, 
since  she  was  brought  from  that  place.  Mr.  fVirtU  argu- 
ment, that  some  law  of  this  state  is  necessary  to  justify  the 
holding  a  slave  in  bondage,  goes  to  a  dangerous  length.  I^ 
leads  to  the  emancipation  of  all  slaves  concerning  whom 
there  is  no  special  act  of  assembly.  What  I  contend  for 
is,  that  all  persons,  to  whom  the  general  provisions  of  our 
slave  laws  apply,  may  be  slaves  here,  provided  they  were 
slaves  by  the  laws  of  th^  country  from  which  they  are  brought 
hither. 

I  admit  that  an  Indian  native' qf  Virginia^  carried  thence  to 
Jamaica,  and  brought  back,  would  be  free,  by  the  very  terms 
of  the  law.  The  ambiguity  of  the  bill  of  exceptions,  if  it  ex- 
isu,  is  a  sufficient  reason  for  reversing  the  judgment,  as  was 
donci  in  Barrett  and  Co.  v.  TazevfcU.  ifi)  W  ^  ^^>  215. 
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Saturday i  March  Sth,  I81i,  the  president  pTODOunced  the 
court's  opinion  that  the  judgment  be  affinned. 


Argued  Tfiurt- 

day,  March  3d,  Gload  o^oiit^t  GaoipbeU. 

tion  of  ^**^*     ^^  action  of  covenant  was  instituted  against  John  Cloud, 

nant,  a  verdict  in  the  superior  court  of  law  for  the  county  of  Frederick,  by 

SL*  S^'the  ^^^  CamfibcUj  administrator  of  Elizabeth  ^mfibeU  deceas- 

ciamages  laid    edi  who  was  a  dcvisce  and  legatee  in  the  last  will  of  John 

m  the  declara-  . 

tion,  or  tuued  Camfibell^  upon  a  covenant  executed  by  the  defendant  and 

mu^bTset  a-  ^^^  ^^  •^^'^'*  CamfibeU  in  his  life  time.    The  breach  of  co- 
side,  and  a     venant  charged  was  the  failing  to  pay  certain  rents,  and  the 
ilwled  (L)     ^^^  keeping  in  repair  the  premises  demised :  The  dama£^ 
laid  in  the  declaration  and  writ  were  five  hundred  dollars. 

The  defendant  pleaded  ^  covenants  performed/'  and  ^<  co« 
venants  not  broken;*'  to  which  pleas  the  plaintiff  replied 
generally.  The  jury  found  a  verdict  for  665  dollars  25  cents 
damages,  with  legal  interest  on  400  dollars,  part  thereof, 
from  the  18th  day  of  November  1T88,  until  paid,  and  the 
like  interest  on  365  dollars  35  cents,  the  residue  there<^, 
from  the  1 1th  day  of  August  1809,  until  paid ;  for  which, 
with  costs,  the  superior  court  gave  judgment ;  whereupon, 
a  supersedeas  was  granted  by  this  court,  on  a  petition  e]|* 
hibited  by  the  defendant. 

fVUHam*  for  the  plaintiff  in  wror. 

George  JT.  Taylqr  contra. 

(t)  Note.  In  P(Umer  &  Eubank  Y,  MU13  K  k  M  50i,  It  WB  de€i^ 
ed  that  the  writ  might  be  referred  to  for  the  purpose  of  amendment. 
But  in  actionB  sounding  in  damages,  the  Jury  cannot  find  more  dam* 
ages  than  are  laid  in  the  declaration  and  writ.  The  rule  is  otherwise 
in  actions  of  debt  upon  bonds  with  collateral  condition.  See  JPagne  v. 
Eazey,.2  ^aM.143;  Mtuon  y . Meriwether,  3  Caff 533;  Wintlrm  an^ 
others  V.  the  Commonwealth,  3  jr.  &  Jl£  458, 
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Frida^y  March  lUA,  18U,  the  president  pronounced  the  March, 

court's  opinion^  '^that  the  said  judgment  is  erroneous  in  i^— ^^iLj 

thtS)  that  the  Terdict  ^as  been  found,  and  judgment  ren*  ck>ud 


Campbell. 


dered  thereon»  for  a  larger  sum  than  the  damages  laid  in 
the  declaratioui  or  stated  in  the  writ"  (2) 

Judgment  reversed,  and  a  new  trial  awarded;  ^<on  which 
trial,  the  court,  if  required,  is  to  instruct  the  jury  that  they 
are  not  to  exceed  in  their  verdict  the  amount  of  the  damages 
laid  in  the  declaration.'' 


Rootes  against  Wellford  and  Co.  *fy^^  -^^^ 

^  dby,  Dec.  13M, 

1813. 

IN  an  action  of  assumpsit  in  behalf  of  John  S,  Weliford  ^     i  ^f^    ^u 

Co,  against  Thomas  R.  Rootes^  the  declaration  containing  dissolution  of  a 

several  counts,  for  goods  sold  and  delivered  by  the  plaintiffs  SSi^^^the 

to  the  defendant,  for  money  had  and  received  by  the  defend-  partners   can- 
.  not   bind   the 

ant  for  the  use  of  the  plaintiff,  and  for  a  balance  of  399/.  18«.  rest  without 

Hd.  upon  an  account  settled,  the  defendant  pleaded  non  as-  ^^^tm"^^! 

9umfi»it.    Upon  the  trial  of  the  cause,  he  proved  that  the  co*  counts  with,  or 

partnery  of  the  pluntiffs  was  formed  about  September  1803 ;  ^ts^o^^cu^^tol 

that,  previous  thereto,  a  co-partnery  under  the  firm  of  fVin-  ™e™  of  the 

nnn. 
chestery  Hovford  ^  Co,  of  which  Richard  and  Ste/then  Wki^ 

Chester  were  partners,  had  been  carried  on  under  the  same  count^or^settl 

roof  under  which  the  business  of  the  plaintiffs  Was  conduct-  off  be  claimed 

ed,  and  so  continued  till  about  December  1804  ^  that  then  the  'nerf^^t^art 

partnership  of  Wmcheatery  HovmrdlJf  Co.  was  dissolved,  and  ^^^y  ?*"  ^\^ 

■^  propriety     be 

another  formed  by  Richard  and  Ste/ihen  Winchester ^  in  the  allowed ;  it  is 

same  manner  and  place;  that  the  funds  on  which  the  plain-  o",J^*3J*ecl!am- 

liffs  traded  were  furnished  by    Winchestery  Howard  lif  Co.  ant  to  separate 

the  admissible 
from  the   ob, 
(2.)  Note.  A  copy  of  the  writ  was  inserted  in  the  transcript  of  the  jectionable 

record.    A  jadgment  by. nihil  dicit  was  first  entered  against  the  defen-  P^  •  other- 
•  wise  tne  whole 

dant,  and  writ  of  enqniiy  awarded ;  which  was  afterwards  set  aside,  should  be  re- 

opon  the  defendant's  appearing  and  pleading.    But  oyer  was  not  pray-  jected. 

ed  of  the  writ.    Tet  it  seems,  that  it  would  have  been  considered  part 

of  the  record  for  the  puipoae  of  amendment,  if  the  damages  laid  there 

in  had  been  equal  to,  or  had  exceeded,  the  sum  found  by  the  jury. 
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DECEXBERy    and  Richard  and  Siefihen  Winchester;  that, After  the  §omA- 

,    ^^  _*    ,    tion  of  the  firm  of  Richard  and  Stefihen  Winchester^  the  whoto 

Rootes        stock  of  Winchester^  Howard  ^  Co.  amounting  to  about 

^'  85 1 ,000,  was  transferred  to  Richard  and  Ste/ihen  Winchester; 

Welfopd  &  Co. 

that  they  undertook  the  payment  of  the  debts  of  Winchester, 

Howard  ist  Co,  and  the  collection  of  the  debts  due  tbem,  and 
transferred  the  balances  on  the  books  of  Winchester^  Howard 
^  Co,  to  their  books ;  that  is,  the  balances  against  them  to 
the  credit  of  their  creditors,  and  the  balances  in  their  fitvour 
to  the  debit  of  their  debtors  :  that  in  this  way,  the  said  Rich^' 
ard  and  Ste/ihen  Winchester  charged  against  the  defendant 
in  their  account  against  him,  the  sum  of  one  dollar  and  thir- 
teen  cents  as  the  balance  due  by  him  to  Winchester,  Howard 
1st  Co,  but  did  not  give  him  credit  for  certain  fees  for  profes- 
sional services  due  to  him  from  Stephen  Winchester,  or  Win' 
Chester,  Howard  ^  Co, ;  and  the  said  balance  of  SI   13  was 
afterwards  credited  to  the  said  Rootes  in  the  account  of  Rm 
and  S,  Winchester,  settled  by  Stephen    Winchester  after  the 
dissolution  of  the  partnership.    It  was  also  proved  that,  from 
the  formation  of  the  said  firm  oiR.  and  S,  Winchester,  (they 
conducting  one  branch  of  business,  and  the  plaintiffs  conduct-- 
ing  another,)  it  was  the  usual  eourse  of  business  between' 
them  and  the  plaintiffs,  and  their  respective  customers,  well- 
understood  by  both  and  their  customers,  that  the  accounts 
of  those  firms  respectively,  with  any  customer  of  both  firms, 
arising  from  the  transactions  of  each,  when  sbttlkd  with 
such  customer,  should  reciprocally  be  dbcounted  one  against 
the  other,  as  the  balances  might  appear  on  such  settlement. 
The  defendant  &rther  gave  in  evidence  an  account  stated 
between  himself  and  R,  and  S,  Winchester,  in  which  credits 
were  given  him  in  the  following  words :  ^  by  fees  from  the 
year  1799  to  1806  inclusive,  for  5.  Winchester,    Winchester, 
Howard  55*  Co,  and  R,  arid  S,  Winchester,  8603  30.     Balance 
of  Winchester,  Howard  ^  Co*s.  account  81    13 — 604  46;" 
and  a  balance  was  struck  in  his  favour  of  8^38  59  cents ; 
which  account  had  been  settled  by  .the*  defendant  and  the 
said  Stephen   Winchester,  after  the  dissolution  of  both  the 
partnerships  ^  (no  settlement  thereof  having  been  before 
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made  ;)  all  the  wSrds  and  figures  on  that  account  in  red  ink    DEnirai*, 
(which  consisted  of  those  credits,  and  of  so  much  thereof  as    i^y-^^ 
stated  the  said  balance  of  S^^S  59)  being  written  by  the  said       Rootes 
Wbuhe^tery  and  not  being  found  in  the  hooks  of  /?.  and  S,       ir  ]^|,  n 
WmcheHer.    It  was  alto  proved  that,  in  the  previous  accounts 
between  Winchester^  Howard  l^  Co.  and  the  defendant,  from 
the  year   1801  to  1803,  the  defendant  was  charged  upwards 
of  SI  400  as  the  balance  of  an  account  due  Stephen  Wtnches- 
ter^  and  had  not  been  credited  in  that  account  with  5.  Win- 
Chester^  for  the  fees  against  S,  Whtchestery  mentioned  in  the 
said  entry  in  red  ink.    He  further  proved  that,  after  the  for- 
mation of  the  said  firm  of  R,  and  5.  Wincheater^Vind  their  as- 
sumption of  the  debts  of  Whicheateri  Howard  t^  Co,  they  car- 
ried oo  their  account  against  hihi  without  crediting  his  claim 
against  Winchesters  Howard  l^  Co.  aforesaid   for  fees.     If 
wa9  not  proved  how  much  (^  the  account  for  fee%  mas  due 
from  the  resfiecttve  firma.    The  defendant   further  proved 
that  at  the  time  certain  notes  and  money,  credited  in  the 
said  account  between  R.  and  S.    Whicheater  and  him,  were 
paid  by  the  defendant,  it  was  understood  that  they  should  be 
applied  to  the  discharge  of  the  accounts  of  R,  and  ^.  Win- 
cAe«rer, and  the  plaintiffs,  against  him;  and  he  claimed  the 
balance  appearing  on  the  said  account  with  R.  and  ^.    fVin- 
cheMteTj  (settled  a&  aforesaid  by  5.  Jimchestery)  as  a  discount 
or  set  off  against  the  claim  of  the  plaintiffs.    Whereupon, 
the  plaintiffs  moved  the  court  to  instruct  the  jury  that  no 
part'Ofthe  balance  of  that  account,  which  arose  from  the 
credit  for  fees,  could  be  used  as  a  discount  against  the  plain - 
[      tiffs'  demand,  except  that  part  which  was  for  fees  against 
Rtchard  and  Stephen  Wincheater ;  and  unless  the  defendant 
proved  what  part  of  the  fees  mentioned  in  that  credit  arose 
from  business  done  for  R.  and  ^.  Wincheatery  he  was  not  en- 
titled to  any  part  of  the  credit ; — ^which  instruction  was  ac- 
cordingly given : — ^to  which  opinion  of  the  court  the  defend- 
ant excepted. 

A  verdict  was  found,  and  judgment  rendered  for  the  plain- 
tiffs for  159/.  10#,  llrf.  with  interest  from  the  1st  day  of  No- 
YOL. IV.  E  e 
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Dboxmbxb,    yember  1806,  and  cosU.    The  defendanC  Uppealed  to  this 
1813.  '  "^ 

Rootea 

▼.  Stanard  for  the  appellant. 

Welf<ml&Co. 

Green  for  the  appellees. 

Tuesdayj  March  \Sthj  1814.     Judge  Roamb  pronounced 
the  following  opinion  of  the  court. 

The  court,  (not  deciding  upon  the  cxient  of  the  custom 
in  the  second  bill  of  exceptions  mentioned,  that  is,  whether  it 
should  extend  to  the  firofter  transactions  of  each  of  the  firms 
of  IVelfordi^f  Co.  and  Richard  and  Btefiheh  Wmcheatev^  with 
their  customers,  respectively,  only,  or  to  embrace,  also,  any 
debits  assumed  by  them  for  the  firm  of  WincheMteVj  Hovfard 
^  Co.)  is  of  opinion,  that  no  debits  could  be  set  up  on  account 
of  either  of  the  said  firms,  in  the  present  action,  unless  the 
same  were  duly  admitted  by  those  havjng  competent  au- 
thority ;  and  the  fees,  claimed  in  the  present  case,  having 
only  been  admitted  to  have  been  due  from  Siefihen  IVm- 
cheaterj  from  Winchester^  Hovfjord  ist  Co.  and  from  Richard 
and  Stephen  Winchester^  to  the  appellant,  by  Stephen  fRn- 
Chester^  after  both  the  last  mentioned  Jirms  were  dissohfedy  and 
when  he,  consequently,  had  no  authority  to  bind  the  said 
firms  by  such  settlement*  The  court  is  of  opinion  that  the 
instruction  of  the  court  below,  rejecting  his  clainv  to  the  fees 
in  question,  is  correct;  although,  the  appellee  having  waved 
the  objection  as  to  those  alleged  to  be  due  to  the  appellant 
from  Richard  and  Stephen  Winchester^  they  should  have 
been  brought  into  the  cause,  if  they  had  been  separated  from 
the  otheig^.  On  the  ground,  therefi>re,  of  the  want  of  au- 
thority m  Stephen  Winchester  to  charge  the  firm  of  Winches* 
tery  Howard  Cf  Co.  at  the  time  of  the  settlement  of  the  fees 
in  question,  and  that  they  could  never  be  rendered  liable  to 
the  appellees,  for  the  money  so  claimed  to  be  discounted, 
under  that  settlement,  the  court  is  of  opinion  that  it  formed 
no  proper  subject  of  discount  against  the  aippcUees,  and  that 
the  judgment  should  be  affirmed' 
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Bower^s  Executor  against  GleDdeniog  and  otbers*  ^r^ued  Tuet- 

dayy    February 
William  Bon>ery  executor  of  Peter  Bower^  filed  his  bill  in      ^*  ^^^^' 
the  Superior  Court  of  Chancery  for  the  Richmond  district)     1.  If  without 
against   George  GUndening,  and   his  chUdren,  and   JamcM  l"Jjf  a""  dS?ee 
BoweTj   setting  forth  that  Michael  Bovfer  had    recovered  he  rendered, 
against  him  2 1391  46^  with  interest  and  costs  of  suit}  by  a  competent  ju- 
decree  of  the  County  Court  of  Stafford ;  previous  to  the  "■^^jJj^Jljj 
rendition  of  which  he  had  distributed  the  estate  of  his  testa-  ecutor ;    he 
tor  according  to  the  will ;  that  all  the  distributees  had,  re-  ^f  iiT^uity 
funded  their  respective  proportions,  except  the  defendants,  agiinatthe  le- 
Jame9  Bower^  and   George  Glendcning"  as  guardian  of  his  contribution 
children ;  praying  therefore  a  decree  compelling  them  to  ^<^/^^^ 
refund.  out  paying^  the 

The  defendantSi  by  their  answers,  insisted  that  the  de- self;  and with- 
crce  in  question  was  erroneou9  and  unjust,  and  obtained  by  ?ijj^^f  ^ 
collusion  between  the  executor  and  Michael  Bower,     \  cop^  Superior 
of  the  record  of  that  decree  wa»  exhibited,  and  many  depo-  requested  and 
sitions  were  filed  ;  from  which  it  appeared  that  some  objec-  •dvised  to  do 
tioDs  might  be  made  to  the  equity  of  the  decree  ;  but  that 
the  claim  was  opposed  by  the  executor,  who  employed  two 
counsel,  and  paid  considerable  ^attention  to  defending  the 
suit;  and  do  proof  appeared  of  fraud  or  coUuaiont  except 
that  he  failed  or  refused  to  appeal,  when  tf  quested  by  one  of 
the  present. defendams,  and  advised  to  do  so  by  one  of  his 
counsel. 

Chancellor  Taylor  dismissed  the  bill  with  costs ;  where* 
upon  the  complainant  appealed. 

Wil^may  for  the  appellant  contended,  that,  so  fiur  as  any 

collusion  could  be  proved,  the  decree,  which  was  offered  as 

evidence,  might  be  impeached  in  this  suit ;  but  not  on  9ny 

other  ground  ;  in  support  of  which  position,  he  cited  Hooe 

T.  TebbM^  I  Munf.  501  ;  and  Lee^  executor  of  Daniel  v.  Cooke j  jj^r^%^} 

I  Wash.  306.  (ff)  Jud^^RoAirx'i 

opinion. 
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February,        Stanard  for  the  appellees.    The  decree  against  the  exe- 
^pi^^j    cutor  was  obtained  under  very  extraordinary  circumstances. 
Bower's  Exe-  ^  tenement  worth  between  twenty  and  thirty  pounds  per 
cutor        annum,  was   enjoyed  by  Michael  A(>fVfr,(t)  without  paying 
Glendening   any  compensation.    After  the  testator's  death,  he  sets  up  a 
and  others,    claim  against  his  estate  for  the  improrements  he  had  put 
upon  it,  and  recovers  gl39l  45  with  interest  from  the  13th 
of  June,  1801.    The  lot  with  the  improvements  is  then  sold 
by  the  executor,  and  bought  by  Michael  Bower  himself  for 
1 06/. !  The  circumstances  are  so  glaring,  that  on  the  &ce  of 
them  fraud  is  apparent ;  either  in  direct  collusion,  or  such 
negligence  as  amounts  to  fraud.    For,  having  been  disinhe- 
rited by  his  father,  he  gets  the  property  itself,  and  a  large 
sum  besides ;  although  the  improvements,  for  which  he  l«- 
covered,  had  been  worn  out  in  his  own  use  ! 

The  decree  was  palpably  erroneous  on  its  face ;  for  the  ac- 
count reported  by  the  commissioner  was  made  up,  reported 
to  the  court,  and  decreed  upon  the  same  day.  Yet  the  ex- 
ecutor peremptorily  refused  to  appeal  to  a  Superior  Court, 
though  advised  by  his  counsel.  He  brings  this  suit  in  less 
than  a  year  after  the  decree  was  pronounced.  Our  answers 
apprized  him  of  the  objections  we  had  to  it ;  yet  he  perust- 
etl  in  acquiescing  under  it,  and  in  prosecuting  this  suit. 

The  executor  could  not  come  before  a  court  of  equity  to 
demand  compensation  before  he  had  paid  the  money;  espe- 
cially on  a  decree  so  erroneous  as  this.  The  testimony  shews 
that  Michael  Bower  is  still  the  substantial  plaintiff  ;  that  the 
suit  is  for  his  benefit ;  for  the  money,  wheq  recovered,  is  to 
be  paid  to  him.  Another  point  is  therefore  important.  The 
circumstances  are  such,  that  a  court  of  equity  ought  not  to 
interfere,  but  to  leave  the  plaintiff  to  his  remedy  at  law.  The 
court  will  not  lend  its  aid  where  the  claim  is  hard  and  un- 
conscionable. 

(1)  Note.  It  was  proved  that  Mchael  Bower  was  put  in  possesaioit 
of  the  tenement  by  his  father,,  who  told  him  he  would  pay  him  for 
whatever  improTements  he  should  make,  if  b<  did  not  leave  him  the 
lot  itself  by  his  will ;  by  which  it  appeared  that  he  left  him  nothing,  bat 
directed  that  tenement,  witli  others,  to  be  sold  by  hi» executor,  and  the 
money  ansing  9tom,  the  ssJe  to  be  divided  among  his  other  children.  ' 
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tVilSanfy  Id  reply.    Where  a  decree  is  obtained  against    Fbbruaby, 
an  executoi^  he  is  not  obliged  to  wait  until  bis  property  is    .  ^^-^,-^1 
sold,  and  the  money  paid,  before  he  sues  the  legatees.     In  Bower's  Exe- 
case  of  an  indemnifying  bond,  the  pany  is  damnified,  and       <^u^o<'> 
may  bring  suit,  as  soon  as  suit  is  brought  against  him.(l)       Glendening 

An  executor  is  not  bound  to  appeal,  but  is  justified  in  sub* 
mitting  to  the  decree  of  a  court  of  competent  jurisdiction.  He 
was  not  obliged  to  dismiss  his  suit  for  contribution,  and  pro- 
secute an  appeal.  But  the  decree  itself  could  not  have  been 
reversed.  The  contract  between  Michael  Bower  and  his  fa- 
ther is  fully  proved.  He  bought  the  land  so  low,  because 
persons  who  knew  the  injustice  of  his  father  would  not  bid 
against  him.  The  last  objection  taken  by  Mr.  Stanard  is 
clearly  untenable ;  for  the  executor  could  not  bring  a  suit 
at  law  J  against  the  legatees  for  contribution, 

ThurMday^  March  17th,  1814,  Judge  Roan»  pronounced 
the  court's  opinion  as  folfows  : — ^<<The  Court,  net  perceiving 
that  there  was  any  fraud  or  collusion  on  the  part  of  the  ap« , 
pellant,  in  defending  the  suit  brought  against  him,  as  execu- 
tor of  Pe^^r  Bower<,hj  Michael  Bowery  in  the  County  Court  of 
Stafford,  among  the  proceedings,  which  should  bar  his  re- 
covery against  the  appellees  in  the  present  suit,  is  of 
opinion  that  the  said  decree  is  erroneous.  Therefore  it  is 
decreed  and  ordered  that  the  same  be  reversed ;  and  that 
the  cause  be  remanded  to  the  said  Court  of  Chancery  for 
the  purpose  of  decreeing  against  the  appellees  their  rateable 
proportions  of  the  debt  in  question,  according  to  the  princi- 
pled and  usages  of  equity. 

(1)  Note.  See  Mmrdi  v,  Johnion*$  admimttrator  \  H.  U  M.  450 ; 
and3^ff»/:  496»497. 
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Argued  Tkw'9'  Redwood  Qgainst  Riddick  and  Wife. 

day,  March  3^, 
1814. 

This  was  arsuit  in  the  Superior  Court  of  Chancery  for 
exlc^trirpC^  ^«  Williamsburg  Disirict,  between  MUet  Riddick  ami  Ma- 

chaae   ■laves   ry  his  wife,  plaintiffs ;  and  WUliam  Redwood^  defendant. 

for  the  estate    ^^  .     f ..,  , 

of    her   hus-     From  the  bill,  answer,  exhibits  and  depositions,  it  appear* 

dfrettioof  i»ith  ^'  ^^^  ^®  plaindff'-Mfary  was  th^  only  child  of  Richard  Tay- 
money  left  by  /or  and  Diana  his  wife  ;  that  he  had  had  a  former  wife,  Mar* 
purpose;  but  ^^^>  daughter  of  a  ceijiain  James  Tyree  j  that,  on  his  inter- 
Sf^iT^h^  marriage  with  the  said  Martha^  her  daughter  had  given  bim^ 
her  own,  and  among  other,  things,  three  slaves,  which  remained  in  his 
proSts  ^^  her  P®^*^^^*®"  while  that  marriage  subsisted,  and  until  a  short 
own  use;  she  time  before  his  death}  when  they  were  taken  in  execution  to 
dered  a  tnis^  satisfy  a  debt  due  from  the  said  Tyree^  but  were  replevied ; 
*^fitof hb ^^  ^***'  execution  issued,  upon  the  replevb  bond,  against  the 
tate,  and  re-  estate  of  the  said  Richard  Taylor^  who  soon  after  died,  in  the 
*5^^r«<J^y«*^  *^®^5  ^*^»nS  previously  requested  that  tt  might  be 
law,  to  his  le-  levied  on  the  slaves  aforesaid,  and  desired  his  wife  Diana  to 
purchase  them  for  his  estate,  with  a  sum  of  money  which 

2.  And,  if  |^^  left  in  his  house;  that  the  said  execution  was  levied  on 
she    marry  a- 
gain,  her  se-  those  slaves,  which,  thereupon,  were  purchased  by  the  said 

holding  *  ^aS  ^^^^  in  obedience  to  her  husband's  direction,  and  with  his 

using     the     money,  on  the  second  day  of  January  1788;  the  said  Diana 

their    profiu,  declaring  publicly  at  the  sale  that  she  was  bidding  for  the 

ner"  'respond-  ^®8"^^*  ^^^  ^^®  estate,  and  that  money  was  left  in  the  house 

ble.  by  her  husband  for  that  express  purpose ;  that,  in  consc- 

3   ^  trustee  ^^^nce  of  this  declaration  of  her's,  they  sold  for  considerably 

cannot     take  ]essthan  they  would  have  done,  and  were  struck  offtoher  at 

advantage     of 

theactof  limi-  the  price  of  43/.  I3t.  0(/. ;  that  the  slaves  were  delivered  to 

Se^'cljdm  *^^  and  afterwards  held  by  her  until  sKe  married  the  defendant, 

the  ceHuy  gue  their  profits  being  applied  to  her  own  use. 

sons'  claiming      It  farther  appeared  from  Richard  Taylor* s  last  will,  that  if 

uj^r  him.       ii^^  ^j^  slaves  were  to  be  considered  as  belonging  to  his 

OO^ee    Spots-  .  "     ** 

vood  V.  ban-  estate,  his  widow  and  daughter  were  each  to  have  a  moiety 

oMm   ^H  &  thereof  during  the  life  of  the  widow ;  and  that,  after  the 

M,  139.  death  of  the  widow,  the  whole  belonged  to  the  daughter. 


Digitized  by  VjOOQIC 


In  the  $Sth  Fear  of  Uu  Commantcealth.  225 

By«ii  amendment  to  the  bill,  Henley  Taylor  and   William       March, 

Bush  (who,  together  with  the  widow  qualified  as  executors)    i  ^^.^^^^^j 

were  made  defendants  ;  and,  ^7  their  answers,  they  declar-     Redwood 

ed  their  assent  to  the  legacy,  and  willingness  that  this  suit      . ,  ,7: 

Biddick  and 
should  be  prosecuted  by  the  plaintiffs.   Their  depositions  too        wife. 

were  taken  m  support  of  the  claim  without  any  order  of 

court  for  that  purpose;  but  the  circumstances  proved  by 

them  were  sufficiently  established  by  another  deposition. 

The  defendant  Redwood^  (who  claimed  the  slaves  as  his 
property,  by  virtue  of  his  intermarriage  with  the  widow^) 
refused  to  deliver  them  after  her  death ;  whereupon,  the 
plaintiff  Mary  brought  an  action  of  detinue  against  him ;  at 
the  trial  of  which,  a  demurrer  to '  the  evidence  was  filed  ; 
and  judgment  was  entered  for  the  defendant.  The  plaintiffs 
tbea  brought  the  present  suit  in  chancery.  The  defendant 
demurred  to  the  bill,  on  the  grounds  that  the  plaintiff  Jlforjr, 
having  elected  the  tribunal  to  which  she  chose  to  resott,  and 
being  there  defeated,  could  not  afterwards  resort  to  the 
Court  of  Equity  1  and  that  the  subject  matter  of  the  suit 
was  exclusively  proper  for  the  decision  of  a  Court  of  Com* 
mon  Law.  He  also  answered ;  denying  the  equity  of  the 
bill ;  averring  his  belief  thAt  the  slaves  were  purchased  by 
IXiana  Taylor  for  her  own  use,  and  not  for  the  estate  of  the 
testator  ;  and  relying  on  the  act  of  limitations  as  a  bar  to  the 
claim  of  the  plaintiffs. 

The  cause  coming  on  to  be  heard,  July  34th,  1810,  the 
depositions  of  Henley  Taylor  and  WUUam  Buah  were  object- 
ed to  as  incompetent ;  but  the  objection  was  overruled ;  the 
court  being  of  opinion,  ^  that  the  interest,  if  any,  of  these 
deponents,  was  so  remote  that  they  were  not  incompetent } 
and  that  the  objection,  at  most,  could  only  go  to  their  credit ^ 
which  did  not  appear  impeachable;'*  whereupon,  (the  cause 
being  heard,)  the  court  was  of  opinion,  that,  in  consequence 
of  the  minority  o(  the  female  plaintiff,  the  act  of  limitations 
did  not  bar  the  claim  ;  and  that  the  Court  of  Equity  was  the 
proper  tribunal.  It  was  therefore  decreed  that  the  defen- 
dant Redwood^  delirer  up  the  slaves  to  the  plaintiffs,  with  the 
increase  of  the  females  ;  that  an  account  be  taken^  by  a  com- 
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Mahch,      missiooer,  of  the  hires  or  profits  of  ouc  ha^f  thereof  frdtn  the 
i^^Y'Lj    death  of  Richard  Taylor  to  the  death  of  hb  widow,  and  of  the 
Redwood      ^^^^^  ^^  profits  of  them  all  from  the  last  mentioned  period  to 
Ridd*\     d  ^^^  '™^  ^^  taking  said  account.    The  commbsioner  made 
wife.         a  report,  in  which  he  debited  the  defendant  with  the  hires  or 
profits  of  such  of  the  slaves  as  were  serviceable,  and  gave  him 
credit  for  the^xpence  of  maintaining  suchas  were  incapable 
of  service  ;  stating  a  balance  of  351  dollars  and  93  cenU  in 
his  favour.    The  chancellor  confirmed  the  report,  and  de- 
creed that  balance  to  the  defendant ;  from  which  decree  he 
appealed. 

Colli  for  the  appellant.     The  appellees,  if  entitled  at  all, 
had  a  complete  remedf  at  law ;  because  the  executors  had 
(a)  3  Eatt  120;  assented  to  the  legacy,  (o)  and  such  assent  transfers  the  le- 
and   i^flm    y.  ^j^j  ^^^^  ^^^^  legatee. 

•ourt.  2.  It  follows  necessarily,  that  the  judgment  at  law  was  a 

(A)  C«rr^y.bar  to  this  suit;  {b)  since  both  suits  related  to  the  same 

Bimu,  3  Ca/?gy5jgct,  and;  were  supported  by  the  same  witnesses  and  do- 
cuments. The  judgment  was  a  general  one,— upon  the  me- 
rUsi^-^A  admitted  by  themselves  in  their  bill.  An  infant 
(c)  JUk,  626 ;  filaintiff'  is  as  much  bound  by  a  judgment,  as  an  adult  is.  (r) 

2  P.  Wm8,si9,     3   Tj,^  plaintiffs  shew  no  Utle.    There  is  no  evidence, 

that  the  testator  requested  the  purchase  to  be  made,  except 

the  depositions  of  the  executors,  (1.)  which  were  not  ad- 

{d)  Cogbilly.  *n«slble ;  because  they  were  liabte  for  co^ta;  (rf)  and  there 

^W  ^  ^*  ^  ^**  "°  ^^^^  ^^  ^^^^  ^^^  taking  their  depositions.  It  does 
not  appear  that  the  widow  ever  meddled  with  the  adminis- 
tration, till  long  after  the  sale  of  the  negroes.  It  appears, 
from  an  item  in  the  administradon  account,  that  the  money 
left  in  the  testator's  house  was  only  28/.  6*.  2d.;  whereas^ 
the  cost  of  the  slaves  was  upwards  of  40/.  (2.) 

CI)  Note.  In  this  Mt.  CaU appears  to  have  been misUken.  The  tes- 
timony of  Wmam  lightfoot  is  to  the  same  effect  with  that  of  the  exe- 
cutors. 

(2.)  Note.  The  estate  was  credited,  in  the  administration  accbont  of 
wmam  £u8h  and  SMetf  Taylot^  executors,  « 17B8  December  29/A,  by 
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4.  The  act  of  limitations  is  a  complete  bar.    ^The  execu-      MascSi 
tors  were  competent  to  bring  the  suit;  and  therefore  the 
Statute  ran,  notwithstanding  the  infancy  of  the  plaintiffs,  (a)     Redwood- 

George  K.  Taylor  contra.     The  case  of  HUchin  v.  Camp,-        .  ^\ 

belly  (d)  shews,  that  wherever  a  decision  in  a  previous  ac-         

tion  for  the  same  thing  is  relied  upon  as  a  barj  it  mu»t  be  ^  ^  ^'  ^^' 

shewn  to  have  been  upon  the  substantial  merits.     Curry  v. 

Bum9  only  proves  that,  where  one  court  has  substantially  3^^^  3  ff^g^' 

had  cognizance  of  the  whole  case^  the  other  court  is  bar-  308.  S.  C. 

red. 

The  plaintiffs  in  this  case  had  no  remedy  at  law.  The 
property  was  purchased  by  the  widow  in  her  own  person. 
It  was  knocked  down  to  her  as  the  highest  bidder.  She  had 
the  legal  right.  The  equitable  right  of  the  plaintiffs^  arising 
from  the  trust  for  which  she  was  responsible,  coiild  be  as- 
serted in  equity  only.  At  law,  the  particular  money  she 
purchased  with  could  not  be  regarded.  Her  declaring,  that 
she  purchased  for  her  husband's  estate,  only  created  a  truetj 
binding  upon  her  in  equity^  but  not  affecting  her  title  at 
law. 

With  respect  to  the  plea  of  the  act  of  limitations ;— the 
preceding  suit  at  law  empk)yed  considerable  time,  which 
ought,  at  any  rate^  to  be  taken  out  of  the  computation.  But 
this  being  a  trusty  the  plea  can  not  avail  at  all;  for  a  trus- 
tee shall  not  take  advantage  of  the  act  of  limitations,  (c)       r^^  4  jrac.273. 

Besides,  no  laches  shall  be  imputed  to  an  in&nt.  (cf)   The  ^^  ^p^  ^^ 
Executors  had  no  right  to  bring  the  action ;  for  the  widow  ns. 
held  the  propeirty,  subject  to  the  trust  in  &vour  of  her 
daughter,  and  had  a  right  to  hold  it  subject  to  that  trust. 
The  doctrine  laid  down  in  3  P,  Wms,  309  is  not  law  in  this 

cash  left  in  the  house  by  Richard  Taylor  &  paid  by  Diana  Taylor  28A 
6e.2d.'' 

Since  from  this  it  appears,  that  the  28/.  69,  2d.  was  paid  by  the  -widow 
t9  the  other  executors,  after  the  purchase  made  by  her  of  the^jlaves ;  it 
appears  probable,  (as  the  plaintiffs  supposed,)  that  this  was  the  ba^ 
hmee,  remaining  in  her  hands,  of  the  money  left  by  her  husband  in  the 
house,  and  not  (as  the  defendant  alleged)  all  the  money  so  lefl. 

VOL.  IV.  P  f 
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BfAmeo;      countiyy  being  oTerruled,  I  conceivey  by  the  case  of  Baird 
,    ^^^^     ,  V.  Bland  b*  othersj  3  Munf.  p. 

Redwood 
,  V.  Call  in  reply.    The  demurrer  to  the  evidence  in  the  suit 

at  law  waa  decided  on  the  merits.  If  the  decision  was  er- 
roneous, the  plaintiffs  should  have  appealed^  instead  of  com- 
ing into  equity.  A  general  judgment  is  always  on  the  me- 
rits} unless  the  contrary  appear. 

The  remedy  was  complete  at  law.  If  I  give  a  man  mo- 
ney to  buy  property  for  mcy  and  he  buys  it,  the  property  is 
mine.  Qui  facit  per  alium  facU  jfier  »e.  If  a  testator  di- 
rects money  to  be  laid  out  for  a  child,  the  property  pur- 
chased belongs  to  the  child,  as  well  at  law,  as  in  squity.  If 
the  court  of  conmion  law  had  no  jurisdiction,  the  suit  in 
that  court  cannot  prevent  the  act  of  limitations  from  being 
(a)  Bnmaugh  &  ^^^ »  ^^  &  ^^^^  irregularly  brot^t  is  no  suit  at  all.  (3.)  (a) 
V.  Scou^  MS.  The  co-executors  could,  have  brought  suit  in  a  court  of 
eqtaiy  against  the  widow,  although  she  was  executrix.  At 
any  rate,  after  her  deaths  Redwood  might  have  been  sued. 
From  that  moment,  if  he  held  without  title,  he  was  a  tort- 
feasor ;  and  therefore  the  act  of  limitations  began  to  run, 
at  that  time,  if  not  before.  (4.) 

Friday i  March  18th,  1814,  the  following  was  delivered  by 
Judge  RoAMB  as  the  dpinion  of  this  court 

There  being  sufficient  evidence  in  this  case,  (indepen- 
dently of  the  depositions  of  the  two  executors,]  that  the  for- 
mer wife  of  the  appellant  purchased  the  negroes  in  contro- 
versy, with  the  funds,  and  on  behalf,  of  the  estate  of  Richard 
Taylor  her  former  husband,  so  as  to  constitute  her  a  trustee 
thereof,  in  behalf  of  those  entitled  to  that  estate,  the  court 

(3.)  Note.  See  also  Cattit  v.  Waddy^  3  Mmf,  511. 

(4.)  Note.  The  widow  intermarried  with  .the  defendant  on  the  4th 
of  Febmary  1793,  and  died  the  20th  of  October  ensuing.  This  suit  was 
brought  in  1804,  or  1805;  for  the  day  when  the  bill  was  filed,  or  the 
subpcena  issued,  is  not  mentioned  in  the  transcript  <^  the  record;  but 
i?e<foioMf«  answer  was  filed  April  1st  1805. 
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has  not  deefli^d  it  necessary  to  pass  an  opinion  upon  the      Mabo% 

legality  or  competency  of  those  depositions  in  reference    y^m,^^,^i 

to  the  objections  made  thereto  in  the  argoment.  Redwood 

The  court  is  also  of  opinion^  that^  as  the  fiscts  now  dis-     _.  J-  . 

BtdoKCfC. 
closed  exhibit  this  as  a  pit^r  case  for  the  jurisdiction  of  a 

court  of  equityi  as  contradistinguished  from  that  of  a  court 

of  law»  the  decision  of  the  court  of  law,  among  the  pro* 

ceedings,  in  fiiTOur  of  the  appellant,  on  that  ground,  did  not 

bar  the  iq;ypeUees  from  resorting  thereafter  to  the  proper 

tribunal* 

With  respect  to  the  plea  of  the  act  of  limitations,  the 
court  is  of  <^nion  that,  as  the  appellant  married  his  for* 
mer  wife,  being  in  equity  atrustee  of  the  said  negroes  for 
the  benefit  of  her  husband's  estate  as  aforesaid ;  and  as  he 
Tenained  in  possession  thereof  and  was  not  amesnable  to 
a  recoyery  of  the  same  by  an  action  at  common  law,  (a  cri^^ 
terion  which  determines  hb  possession  to  hare  been  a  trust,) 
that  he  is  not  at  liberty,  according  to  the  principles  of  equi'r 
tfi  to  aTul  himself  of  the  benefit  of  that  act 

On  these  groimds,  the  decree  is  affirmed. 


Henry  ogainBt  Gwen.  f fli^' 

lOM,  1814. 

AN  action  of  corenant  was  brought  in  the  County  Court 

ol  Halifio,  by  Berryman  Qreen  against  Jmet  Rybum.  The  ^^3^^^^^^ 

iheriff  made  return  on  the  writ,  ^  executed  and  committed  a  writhe  <<ex« 

to jaU  for  want  of  bail,'^  and  also  returned  «  wUh  said  writ  <?  ^^tt^to 

hnd^""  which  was  set  forth  in  h0c  verba  by  the  clerk  in  the  J^^^.'^J^ 

transcript  of  the  record,  and  purported  to  be  a.  bail-bond  ment  ought 

executed  by  the  defendant,  with  John  Hetiry,  security  for  \^^  ^^ 

his  appearance.    At  the  next  rules  in  the  clerk's  office,  *<  the  the  de^ndant 
^.^     '        ^^  .      ^  ,      „  ^   and  Afltf,    hut 

Q^fendani  Mng  arrested  and  not  qf^fiecfriitgi'   a  common  or-  against  the  4b* 

dw  was  entered  against  him,  and  the  said  John  Henry,  ««-^|^J2^i. 

hk  bttaL    Tiiat  older  wasafterwards  confirmed,  and  a  writ  of  ing  a  bond 

purporting  to 
be  a  bail  bond 

nsretnroqdwiththewnt.  o^See  QMHbftva.  Ai^^aAiiV'- 


Digitized  by  VjOOQIC 


228  Supreme  Court  of  AppeaU. 

« 

MAttCRy     enquiry  awarded,  upon  which  a  verdict  was  found,  and  judg>« 

^^,^^lj   ment  entered.     A  writ  of  supersedeais  on   the  petition  of 

HeniT       *^°^^  Henry^  was  granted   by  the  superior  court  of  law ) 

whereupon  the  judgment  being  affirmed,  he  obtained  a  se* 

cond  supersedeas  from  a  judge  of  this  court. 


Green. 


Wickham  for  the  plaintiff  in  error.    The  judgment  was 

entered  against  Henry^  not  only  without   any  return  by  the 

sheriff  to  warrant  it,  but  in  direct  opposition  to  the  return. 

(a)  Hev.       The  act  of  assembly ,(a)  is  express  in  requiring  as  a  warrant 

^h^  67^*'  ^t  ^^^  ^  judgment  against  appearance  bail,  that  the  sheriff  shall 

20.  p.  87.         return  **  the  name  of  the  bail  by  him  taken.** 

The  writing  purporting  to  be  a  bond  ought  not  to  be 
presumed  to  be  genuine,  in  opposition  to  the  return,  which 
says,  that  the  defendant  was  committed  to  jaiV  *^j9r  wane  of 
bail  ;"  and,  if  genuine,  the  pluntiff  in  error  ought  not  to  be 
charged  thereby,  when  it  appeared  of  record  that  the  de- 
fendant was  in  actual  custody,  so  that  the  bond  was  a  nuUky. 

Mun/ordy  contra.     It  cannot  be  said  edR^ectly  that  the 
clerk  entered  the  judgment  without  any  return  to  vHxrrani 
it ;  for  the  bail-bond  Usel/j  under  the  band  and  seal  of  the 
defendant  and  his  bail,  was  returned  to  the  clerk's  ofipce  by 
the  sheriff.    This  fact,  as  well  as  the  incorrect  return  on  the 
back  of  the  writ,  b  stated  in  the  record^  the  truth  of  which 
is  not  to  be  contradicted.    Neither  is  the  judgment  in  direct 
ofifiosition  to  the  return  endorsed  on  the  writ ;  for,  though 
the  defendant  was  committed  to  jail  on  the  day  the  writ  was 
executedj  he  might  (as  was  the  iact)  have  given  bail  before 
the  return-day  ;  and  the  mere  omission  of  the   sheriff  to 
State  that  additional  circumstance  (though  a  neglect  of  duty 
in  him)  could  not  vitiate  the  proceedings,  or  render  the  bond 
a  nullity.    The  bond^  which  proved  that  the  defendant  was 
no  longer  in  actual  cMtody^  (having  been  admitted  to  bail) 
was  returned  by  the  sheriff  together  with  the  wHr,  and  is  as 
much  a  part  of  the  record  as  the  written  return  which  provn 
ed  that  he  had  been  in  custody ;  and  both  might  stand  to- 
gether i  there  being  no  irreconcilif^ble  contradiction  between 
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(hem.    The  return  on  the  writ  was  indeed  defective  ;  the      MimcB, 
sheriff  being  required  by  law  to  endorse  the^hame  of  the  ap-    i^^^j 
pearance-bail : — but  such  a  defect  m%  Mit ,  in  a  return^  b  (I       Henry 
apprehend)  at  all  timet  amendable.  ^ ' 

It  is  true,  that  in  the  case  of  EchoU  ts.  Graham^  1  Call^ 
493,  it  is  said  by  Judge  Lyons,  in  delirering  the  opinion  of 
the  court,  thiU  in  the  sheriff's  return  upon  an  e^ecution^  the 
nameM  of  the  elavee  taken  should  be  endorsed,  <<  b  order  to 
prevent  purchasers  from  being  deceived  :"  but,  it  was  not 
decided  in  that  case,  that  the  sheriff's  omitting  to  make  such 
endorsement  rendered  the  levying  of  the  executioi>  illegal^ 
or  a  forthcoming  bond  taken  in  pursuance  of  it  void*     The 
point  decided  was,  that,  by  taking  a  second  execution  before 
the  slaves  taken  under  the  first  were  disposed  of,  the  plain- 
tiff waved  the  first  execution,  and  relinquished  his  lien  on 
the  property  ;  but  it  is  strongly  implied,  (a)  tliat  if  such  had     (a)  1  CaH, 
not  been  the  case,  and  the  rights  of  fitirchasere  had  not  been 
in  question,  the  names  of  the  slaves  might  have  been  ascer- 
tained by  testimony  J  notwithstanding  the  fiedlure  of  the  sheriff 
to  endorse  them  on  the  execution. 

In  BullU*o  Executors  vs.  Winstons^b)  it  is  settled  that  (*)  1  -Wim/. 
^  parol  evidence  is  admissible  to  prove  that  ^fifa  was  le- 
▼ied»  though  no  return  was  made  ufion  it  '^  and  that  *'  the 
sheriff  may  be  permitted  by  order  of  court  to  make  a  return 
upon  an  execution,  or  amend  it,  according  to  the  truth  of  the 
case,ar  any  time  after  the  return-day •■• 

Even  in  a  miU'casej  (in  which  great  strictness  generally  is 
required,)  it  was  determined,  in  Coleman,  vs.  Moodyi{c)  that  (0  4  J7.  & 
^  it  is  sufficient  fi>r  the  clerk  to  state  in  the  record,  that  the 
writ  of  ad  quod  damnum  with  the  inquisition  annexed  was  re* 
turned  by  the  sheriff,  without  insertmg  a  copy  of  the  signa- 
ture of  the  sheriff,  or  his  deputy,  to  the  return ;  a  copy  of 
the  inquisition  itself,  with  the  signatures  of  the  jurors,  being 
inserted  in  the  record/'  So  here  I  contend,  that  the  clerk  need 
not  have  inserted  the  return  written  by  the  sheriff  on  the  writ, 
but  might  have  contented  himself  with  mentioning  that  the 
sheriff  returned  the  writ  *•  executed^**  together  with  a  b^- 
b6&d|  which,  being  insertedatfulllength,issufficienttocharge 
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i^^yym^i  seu^g  forth  the  words  of  the  written  return,  cannot  imrali- 

Heniy        ^^^^  ^^®  ^'^^ ;  for  it  b  a  maxim,  that  ^  utile  petl  inutile 

^  ^'  non  vitiatur** 
Green. 
The  thing  ehi^y  important  is,  that  the  sheriff  should  re- 

ys^'%oU^ti  turn  the  baU-bond^  or  a  copy  thereof  J(a)  When  the  bqnd  itself 
Co.  lir.6f3f.  is  returned,  more  is  done  to  bind  the  bail  thap  when  Att 
name  only  b  endorsed  on  the  writ.  In  the  latter  case,  the 
circumstance,  that  no  bond  is  returned,  affords  strong  ground 
for  presuming  that  the  sheriff  has  made  a  fiUae  return ; 
and,  in  &ct,  the  bail  cannot  be  bound  but  by  a  bond ;  where- 
as, in  the  case  where  the  bond  itself  appears,  it  is  not  to  be 
ftreaumed  a  forgery :  neither  ought  the  sheriff's  neglect  of 
duty  in  another  particular  to  impair  the  obligation  of  the 
bailf  when  it  i^ainly  appears  that  he  has  bound  himself  un- 
der his  hand  and  seal. 

WickAantj  in  re/Uy.  The  certificate  of  the  cleric,  that  the 
paper  returned  with  the  writ  was  a  bond,  is  not  sufficient  to 
make  it  one.  He  had  no  right  to  say  any  thing  more,  than 
that  it  was  a  writing  fiurfiorting  to  be  a  bond.  It  might  not 
have  been  genuine;  or  it  might  hare  been  given  y^roxr<tion- 
ally :  the  sheriff  might  have  kept  it  to  see  whether  the 
plaintiff  would  approve  of  it.  His  return,  that  the  de- 
fendant was  in  custody,  was  inconsistent  with  the  bond. 

It  is  true  that  he  could  have  amended  his  return ;  but  Ike 
has  not  done  90.  The  plaintiff  should  have  moved  the  court 
to  permit  him  to  amend ;  but  this  he  failed  to  do.  Shelton  vs. 
j^%l  ^'  ^  Pollock  ^  Co.{b)  was  not  so  strong  a  case  as  this  :  for  m  that 
case  there  was  no  contradiction  between  the  return  and  the 
bond. 

Saturday^  March  19th,  1814.  Judge  Roakx  pronounced 
the  court's  opinion,  ^  that,  the  sheriff  in  this  case  not  having 
returned  that  the  plaintiff  was  bail  for  the  appearance  of  the 
said  Jamee  Rybum^  the  judgment  of  the  County  €k>urt  is  er- 
roneous as  to  the  plaintiff  in  error." 

Both  judgments  reversed,  and  judgment  entered  that  tb^ 
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defendant  in  error  recover  against  the  akid  Jamet  Eybum(\)      Masch, 
one  hundred  and  thirty  pounds,  the  damages  by  the  jury  in    .  ^^„,J^i 
their  yerdictassessedy  and  hb  costs  by  him  about  his  suit  in       Hcmy 
the  said  County  Court  expended ;  and  further  that  the  plain*  ▼• 

tiff  In  error  recover  against  the  defendant  his  costs  by  him 
expended  in  the  prosecution  of  his  writ  of  supersedeas  in 
the  said  superior  court  of  law,  as  well  as  his  costs  in  this 
.  court. 


Hettdien  against  Golgio.  ^^r*^  t?^'- 

^  *^  day,   February 

ON  the  motion  to  Hanover  County  Court,  of  Patrick  g^ sah^y^ 

Hendreuy  executor  of  WUUam  Drmkardy  wha  was  the  bus-  tj^??^  ^^ 

band  and  administrator  of  Sarah  Drinkardy  deceased,  for  a 

certificate  for  obtaining  letters  of  administration  de  bonU  notiy  death^ ah^ 

of  her  estate,  WUUam  R.  Coigin^  who  intermarried  with  Sarah  h^nd,  who  mir- 

J,  F.  EUywtiy  one  of  her  children,  opposed  the  said  motion,  ^id    adminis! 

and  moved  the  court  to  grant  the  administration  to  ^"n.*^J^^**P^^^ 

The  court  over-ruled  the  motion  of  Hendretiy  and  granted  ecvtor,  (or,  it 

that  of  Co^^  who  thereupon  gave  bond  and  security  accord-  ll^SSa^,)**^ 

ine  to  law.    Upon  an  appeal  by  ffendren.  the  judement  of  entitle^  to  be 
n-  y  'JO  administrator 

the  County  Court  was  affirmed  by  the  Superior  Court  of  de  bmds  twn  of 

law ;  whereupon  he  appealed  to  this  court.  ^ference  to 

A^  next  of  kin. 

Wkkham  for  the   appellant.      The    case  of  Cutchin  v.     g  j^  ^^^^^ 

Wilkinson^  I  Call  1,  is  decisive  in  &vour  of  Hendren.    The  too.  that   his 

.     .  ,     .  ,    ,        .  .         .  executor  is  cn- 

pnnciple  mtended  to  be  settled  by  it  bemg,  that  the  person  tiUed,  in  pre- 

entitled  to  the  estate  is  entitled  to  the  administration ;  from  ^^^^^j^l 

which  it  follows  that  the  executor  of  the  husband,  where  he  tee, 

(1)  Munjhrd  fluggested  to  the  court  the  propriety  of  entering  the 
judgment  against  the  defendant  and  the  $heriff:  that  officer  havhig 
■yKle  hknself  liable  by  fidfing  to  suke  a  proper  return  of  the  writ. 
But  the  oomt  said  that  this  eould  not  be  done,  without  giving  the 
dieriff  an  opportani^ cf  delbnce;  and  tha^  if  the  retain  was  incor- 
reet»  the  proper  remedy  of  the  plaintiff  was  by  action  against  the  she- 
riff 
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FsBmrAAT,    survives  the  wife,  is  entitled  to  die  administradon  of  hef 
^.^^j    estate,  in  preference  to  her  next  of  kin. 
Hendren         English  authorities  are  express  upon  the  point   The  caset 
V.  of  Squib  V.  fVyny{a)  Rex  v.  Bette$worth^d)  Thomas  v.  But- 

15^'  ler^c)  BouchUr  v.  Taylor,(d)  Brown  v.  ?hore/^c)  EUiott  v. 
^^IP.  Wm,  CoUierlf)  Humfihrey  v.  BuUeriy^g)  and  Bacon  v.  Bryants{h) 
iff)  2  Stra,  ^re  all  to  a  similar  effect ;  shewing  that  administration  of 
(cH  r«rfr.2l9.  ^^®  wife's'ests^te  is  to  be  granted  to  the  husband  in  the  first 
{d^args.  Law  place ;  and,  upon  his  death,  to  his  representative ;  that  is,  to 
«_5,    '  his  executor  or  administrator^  or,  if  he  had  noncy  then  to  Am 

C^  ^/^^  next  of  kin- 

(f)3  Mh,  Si6;  I  admit,  that  if  Mr.  Z)rinitarJ  the  husband  had  died  intes- 
C.  See  also  1  tate,and  no  person  had  administered  on  his  estate,  his  next  of 
Bac.  480.  i^in  would  have  been  entitled  to  administration  of  the  wife's 
(A)  11  Viner  estate  s — but  why  ? — because,  m  such  case,  he  is  entitled  to 
87.  pi  25.  jj^  ^^  administrator  of  the  husband,  and,  as  such,  to  adminis- 
ter on  the  wife's  estate. 

Williams  J  contra.  All  the  cases  cited'go  to  shew  this  pro- 
position, that  the  administrator  de  bonis  non  of  the  wife,  is  a 
trustee  for  the  next  of  kin  of  the  husband  ;  but  not  that  the 
executor  or  administrator  of  the  husband  is  entitled  to  be 
administrator  of  the  wife.  The  rule  is  not  true  in  all  cases, 
that  the  person  entitled  to  the  estate  is  entitled  to  the  admi- 
nistration. The  case  from  Hargraroe*s  Tracts,  if  I  under* 
stand  it,  is  rather  an  authority  for  me  than  against  me. 

In  Cutchin  v.  Wilkinson^  the  point  now  in  discussion  was 
left  undecided ;  but  the  administration  was  granted  to  the 
next  of  kin.  It  does  not  appear  in  this  case  that  Mr.  Drtnk- 
ark  left  any  relation. 

fFickham  in  reply.  Mr.  WUliams  has  misapprehended  the 
cases.  They  do  not  go  merely  to  shew  that  the  wife's  re- 
presenUtive  is  trustee  for  the  next  of  kin  of  the  husband ; 
but  that  the  person  entitled  to  the  distribution  is  entitled  to  the 
adminbtration.     Toller  concurs  fully  with  these  authorities. 

I  agree,  it  does  not  appear  that  Drinkard  left  any  next  of 
kin  >-and  this  is  conclusive  in  my  &vour.    His  execator 
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(tioee  he  Ith  a  will)  is  entitled  to  the  whole  of  his  personal  Fsbrvaet, 

estate  ;  of  course,  to  that  right  which,  as  surviving  husband,  i^2JLi 

he  had  to  the  estate  of  his  wife  ;  and  is  therefore  entitled  to  Hendren 
be  administrator  de  donia  non  of  the  wife's  estate.  ▼• 


Colgin. 


Saturday i  March  1 9th,  the  following  opinion  of  this  court 
was  delivered  by  Judge  Roane. 

In  the  case  of  Cutchin  v.  WUkinBon,  WUIU  WUkinton  hav- 
ing died  intestate,  leaving  a  widow  and  three  children,  and 
these  children  having  also  died,  infants  and  intesute,  in  the 
lifetime  of  their  mother,  that  mother  administered  upon  the 
estate  of  her  husband,  and  died  leaving  a  will,  in  which  she 
appointed  executors.    On  her  death,  a  contest  arose,  for  the 
I       administration  dc  bonis  non  of  his  estate,  between  the  brother 
of  WUIU'  Wilkinaony  and  the  brother  of  his  widow.     To  this 
contest  her    executors  were  no  parties.    In  that  case,  al- 
I       though  is  was  objected  that  the  estate  of  Wiliia  WUkinson 
bad  not  vested  absolutely  in  the  widow,  but  had  only  vested 
in  her  as  administratrix  of  the  husband  for  the  payment  of 
his  debts,  the  objection  was  overruled  by  this  court  ;   the 
property  was  considered  as  her*s,  subject,  however,  to  the  * 
debts  of  her  husband ;  and  it  was  consequently  held,  that  his 
brother,  being  in  no  event  entitled  to  the  property,  was  not 
I       entitled  to  the  administration.    The  court,  (not  deciding  the 
case  as  between  Cutchitij  the  brother  of  the  widow,  and  her 
executorsj  but  considering'  the  case  as  if  there  had  been  no 
such  executors,)  granted  the  administration  to  Cutchin :  they 
I       granted  it  expressly  upon  the  principle,  that  the  person  en- 
!       titled  to  the  estate  was  entitled  to  the  administration  also. 

That  case,  admitting  the  husband  in  the  case  before  us 

to  be  as  much  entitled  to-  the  estate  of  his  wife,  as  Mrs. 

Wilkinson  was  to  that  of  her  husband,  is  a  direct  authority 

\ '     against  the  pretensions  of  Mrs.  Colgin^  considered  in  her 

'       character  of  next  of  kin  to  her  mother.    But  there  is  ano- 

I       ther  character,   which  (for  any  thing  appearing  in  this  re- 

!       cord,)  she  may  possibly  occupy ;  and  that  is  as  a  distributee 

of  the  husband,  under  the  last  sentence  of  the  14th  section 

of  the  act  of  descends :  a4;»d  the  only  question,  now  open  6^ 

VOL.  IV.  G  g 
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PsBBUABTy    the  consideration  of  the  coart,  is,  whether  the  tdminUtm* 

1814. 
i^^,^,^i   tion  de  bonU  non  of  the  wife,  her  mother,  it  to  be  granted  to 

Hendren      ^^^  ^^  ^^^^  '^^^  mentioned  character,  or  to  the  appellant*  the 

^•.  executor  of  the  husband,  who  survived  her,  and  administer- 

Golfiriii* 

ed  on  her  esteteF.a  question  not  decided  in  the  case  of  Cutch' 

•  in  V.   WUktmon. 

The  principles  of  that  case,  however,  go  the  full  length  of 
deciding  the  present  controversy.  If,  in  that  case,  the  pre* 
tensions  of  Mr.  fVakkuanj  the  brother  of  WUHa  WUkirfonj 
were  reprobated,  on  the  ground  that  he  was  not  entitled  to 
distribution  of  the  estate  in  controversy,  that  principle  equal- 
ly excludes  Mrs.  Colglny  considered  in  the  character  of  a  re.* 
presentative  of  Mr.  Drinkardy  if  the  interests  in  question 
were  vested  in  him,  and  have  passed  from  her  by  his  will. 
In  that  event,  she  can  by  no  possibility  be  entitled  to  distri- 
•bution  of  the  estate  in  question,  nor,  consequently,  have  any 
ground  of  claim  to  the  administration  of  it.  In  that  case,  she 
ceases  to  be  a  person  designated  by  the  act  She  is  neither 
entitled  to  the  distribution  of  it  considered  as  her  mother's 
-  property,  nor  as  his :  not  the  former,  for  it  vested  in  the  bus* 
band  by  the  marriage  ;  nor  of  the  latter,  because  she  is  ex- 
cluded therefrom  by  the  will.  The  case  of  Cuti:hin  y.  WU- 
kinson  decided,  as  aforesaid,  that  the  unadministered  propec* 
ty  of  Willis  IVilkiHBon  had  passed  to  the  wife,  and  becam€ 
her  property,  subject,  however,  to  the  pajrment  oi  her  hus- 
band's debts.  Thb  is  emphatically  the  case  of  Mr.  Drink^ 
ard*9  property,  in  the  case  before  us.  That  property  vested 
in  her  husband,  by  the  marriage,  and,  as  he  survived  her,  even 
her  choae9  in  action^  not  reduced  into  possession  in  her 
lifetime,  became  his  property.  Even  those  interests  which 
form  the  proper  object  of  the  administration  de  boni*  non  of 
the  wife,  are  distributable  to  his  next  of  km,  and  not  to  her*s, 
and  pass  by  his  will.  The  cases  of  Squib  v.  Wyn^  1  P.  Wms.^ 

(fl)  See  also  S78,and  Cart  v.  Reeg^  (ibidy  381.,)  (a)  among  others,  are  full 

ElUott  V.    CoL- , 


UersJt'k  S^T-  "P  ^^  ^^^*  point.    These  interests  are  then,  equally  with  his 

and  iJiacabr.  own  proper  goods,  a  part  of  the  husband's  estate,  subjec:t, 

however,  to  pay  the  debts  of  the  wife ;  to  settle  and   pay, 

which  creates  the  only  necessity  kft  an  admlnislration  de  bonis 
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nan  of  h«r  estate.  BeiDg  his  property,  the  claim  of  his  wife's    FssmvAiiT, 
repreaentatiTes  to  the  admioistratioD,  aa  such,  is  cut  up  by    i^,^^.^^  i 
thedecmoB  in  Cutckmr,  WUkinsons  and  being  bequeathed      Hendren 
away  by  the  will,  that  of  Aw  representatives  is  also  done  away,  ^ 

as  ikscL  depends  on  their  right  to  distributioo,  which  no         ^^' 
longer  exisU.    These  parties  being  set  aside,  and  there  be- 
ing, no  residuary  legatee  before  the  court,  the  executor  is 
left  vithottt  a  competitor,  for  the  administration  in  question. 

On  general  principles  it  may  be  asked,  why  his  executor 
should  not  manage  iAm,  as  well  as  the  other^  paru  of  kia  es^ 
tste  I  He  is  deputed  by  the  testator  to  administer  his  per- 
sonal estate,  this  part  also  included;  the  whole  of  that  esute 
passes  to  him  by  his  nomination  as  executor,  and  he  former  •> 
ly  was  entitled  to  the  rcMuutn;  (a)  as  he,  probably,  still  is  (^  Shelton  v 
m  England.  He  still  acts  for  the  benefit  of  those  entitled  un-  fFwfh.  5^,  69. 
4ar  the.wiU;  and  theymay,in  some  sense,  be  said  to  admi- 
Bister  through  him.  It  is  only  because  the  wife  must  conti- 
Bue  to  be  represented  for  the  purpose  of  paying  and  recover- 
ing her  debts,  and  because  the  husband  is  not  competent  to 
devolve  on  others  that  representative  character  which  inher- 
ed in  him»  that  the  concurrence  of  the  ordinary  is  necessary: 
it  is  only  because  his  executor,  4u  auchj  is  not  competent  to 
be  that  representative.  Hence  alone  arises  the  necessity  of 
the  appointment  of  an  administrator  dc  bonis  non  of  the  wife. 
The  husband,  however,  ia  entitled  to  her  estate,  subject  as 
sforesaid,  and  to  administer  it  in  exclusion  of  all  others ;  and 
both  these  rights  are  transmissible  by  him.  The  latter  fol- 
lows as  an  appendage  to  the  former  :  it  follows  it,  as  the  sha- 
dow does  the  substance.  To  say  nothing,  at  this  mojnent, 
of  te  right  of 'the  executor  to  the  administration,  the  admit- 
ted right  of  the  residuary  legatee,  to  be  the  administrator  in 
preference  to  the  next  of  kin,  (A)  proves  that  it  is  transrais-  \  ]>  lyj^'^a^^ 
sible:  for  such  residuary  legatee  is  constituted  *by  the  act  of 
liie  husband^  and  the  admitted  right  aforesaid  is  transmitted 
by  him*  If -such  residuary  legatee  intercepts  the  right  of 
the  next  of  kin  in  England,  which  next  of  kin,  neverthe- 
leas,  always  preserves  that  character,  much  more  will  he  de- 
ttrsy  ^  right  of  ^  thpte  entitled  to  distribution,"  as  provid* 
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ed  for  bf  oar  act.  Such  Ian  mentioned  persons  aro  in  hct 
annihilated  by  the  mere  constitution  of  the  residuary  legatee. 
There  are,  thereafter,  no  persons  remaining  in  eaie^  who  can 
contend  with  the  residuary  legatee  under  our  act,  as  the  ne&t 
of  kin  might  be  supposed  to  do  in  England.  The  contest  b 
therefore  narrowed,  in  this  country  at  least,  (however  it  may 
be  in  that  country,)  where  there  is  a  wUl  and  a  residuary  le- 
gatee, to  be  one  between  that  legatee  and  the  executor.  It 
is  so  narrowed,  because  where  there  is  such  legatee,  no  per- 
son satisfies  the  description  of  the  act,  as  being  a  person  en- 
titled to  distribution**  As  to  those  parties,  they. neither  of 
them  come  under  the  description  of  the  act  which  gires  the 
right  of  administration :  they  are  neither  of  them  (properly 
speaking,)  persons  ^entitled  to  (UstribtttUm** ol the  husband's 
estate ;  and  yet  one  of  them  at  least  (the  residuary  legatee,) 
is  to  be  preferred,  under  the  English  cases  themselves,  to 
those  who,  but  for  the  will,  would  have  succeeded  to  the  dis- 
tribution. Thb  proves  that  the  provisions  of  the  statute  da 
not  apply  to  cases  in  which  a  will  has  been  made,  and  an 
executor  or  residuary  legatee.appointed.  They  do  not  ap- 
ply ;  because  none  then  exist  entitled  to  the  dbtribution  of 
the  intestate's  estate.  But  why  should  the  claim  of  the  re- 
siduary legatee,  if  he  were  even  bottomed  upon  the  act,  be 
preferred  to  that  of  the  executor?  Why  should  the  executor, 
who  is  entrusted  to  manage  every  other  part  of  the  testator's 
estate,  be  excluded  from  the  management  of  thi9?  Why 
should  not  this  right  of  adminutration  be  also  deemed  to  be 
transmitted  to  him  by  the  testator  ?  Why  should  not  the  cir- 
cuity be  avoided  of  having  the  residuary  legatee  to  administer, 
who  thereby,  becomes  a  trustee  for  the  executor,  who  is  him* 
self  a  trustee  for  that  residuary  legatee  I 

The  force  of  this  reasoning,  in  favour  of  the  claim  of  the 
executor,  is  •strength enecl  by  there  being,  in  fact,  no  cases 
of  contests  between  him  and  the  residuary  legatee.  None 
SMch  have  be^n  prpdu^ed,  although  the  case  mast  have  of- 
ten  occurred. 

While  there  are  no  such  contests  between  the  parties  last 
mentioned,  ncitl^er  are  there  i^ny  between  those  who,  but 
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fof  the  wiU)  would  h&Te  been  eDtitled  to  distribution,  and    Febrvamt^ 

1814 

the  executor  of  that  will.    The  onlj- contests  to  be  found  in   ^  ,^s>^  j 
the  books  are  between  those  representing  the  wife,  and  those      Hendren 
representing  tlvs  husband ;  or  the  executors  of  either  as  7*. 

standing  in  their  places ;  or  between  two  persons  of  either 
class,  as  the  case  may  be.  If  such  be  the  ftict,  the  decision 
in  Cutchin  y.  fyUki^t^on^  which  reprobates  the  pretensions 
of  the  former,  leaves  the  latter,  and  their  executors  as  re- 
presenting them,  without  a  competitor.  There  is  no  case, 
where  the  claim  of  a  party  claiming  to  be  next  of  kin  to  a 
tesutor,  has  been  preferred  to  that  of  hia  executor,  in  which 
his  right  has  been  affirmed,  in  derogation  of  that  of  the  exe- 
cutor. Even  in  the  cases,  in  England,  in  which  the  admi- 
nistration may  have  been  granted  to  the  next  of  kin  to  the 
wifey  whil^  the  interest  gpe^  to  the  representatives  of  the 
husband,  there  was  no  insuperable  bar  to  such  grant.  That 
grant  was,  in  terms,  authorized  by  the  English  act  of  dis- 
tributions, which  respects  the  ^  next  of  kin**  as  giving  the 
rightr— but  is  reprobated  by  our  act,  which  requires  the 
person  claiming  thp  administration  to  be  aitUled  to  the  r«- 
tate.  In  3  Bla.  Com.  504,  it  is  said,  that  the  ordinary  is  to 
grant  administration  of  the  wife's  goods  to  the  husband,  or 
hU  reftreaentativea  j  by  which)  where  there  is  a  will,  the 
court  understands,  ^his  executors."  So,  in  the  case  of 
BourcMer  v.  Taylory  (a)  cited  on  the  part  of  the  appellant,  (a)  ffargrav^a 
the  contest  was  between  the  executors  of  one  of  the  next^^*^''^*^'^' 
of  kin  to  the  intestate,  and  another  j— ?an4  the  latter  prevail- 
ed over  the  ^rmer,  on  the  ground  qoly  that  the  pedigree  of 
their  testator  was  npt  sufficiently  made  out.  Had  that  proof 
been  supplied,  the  executors  would  have  got  the  administra* 
uoo,  as  standing  in  the  place  of  their  testator.  There  was 
no  objection  to  the  claim  of  the  unsuccessful  party,  that  they 
were  the  cxecutorsy  only,  of  the  party  entitled.  • 

Upon  the  whole,  as  the  appellees  are  cut  out  of  their  right, 
as  representing  th^  wife,  by  the  decision  in  the  case  of 
(^utcMn  V.  TVUkiJuoriy  and  can  in  no  possible  event  be  enti- 
tled to  distribution  of  the  husband's  estate,  there  being  i^ 
will,  which,  also,  is  not  shewn  to  be  in  their  &vour ;  as  it  is 


Digitized  by  VjOOQIC 


Colgiij, 


238  flgprwne  Cmrt  cf  wSfprnh^ 

FsBRUAKr,  not  even  shewn  that  there  is  any  residuary  legatee  of  this 
i^^^^^^i  estate  who  mighty  (though  ineffectualljt)  hate  coDtended 
Hendren  ^^^^  ^^^  e^Lecutor^  for  thb  admioiatratioD ;  as  both  the  iai- 
J\  teresu  in  question,  and  the  right  of  adminlstratioO)  vested 
in  the  husband}  were  transmissible  by  hii%  and  were,  nt 
fact,  transmitted  to  the  executor,  by  the  operation  of  law, 
in  respect  of  his  nomination  as  such ;— ^las  there  is  no  per- 
son coming  within  the  provudon  of  any  statute^  or  who  has 
a  better  right  than  he  to  Uie  administration  ^— as  he  is,  in 
&ct,  the  agent  for  those  entitled  underlie  wiU,  who,  in  ef- 
fect, administer  the  estate  through  him ; — and  as  an  unne^ 
cessary  and  inconvenient  circuity  will  be  avoided  by  consti- 
tuting him  the  administrator  de  bonU  non  of  the  wife  j— the 
court  is  of  opinion  that  both  judgmenu  be  reversed,  and 
the  administration  be  granted  to  the  appellant,  the  executop 
of  W.Drinkard, 


d^March  ^  Harrisoii  against  Laoe. 

lOth,  1814. 

1.  The  act  of  A  notice  was  given  on  the  12th  day  of  May  1812,  by  Wil- 
(Bev.Code  1st  *>**»  -^^^>  former  sheriff  of  Fair&x  County,  to  fVaiiam  B, 
wthSri^M  -KwTwon,  *<  one  of  the  securities"  of  Janies  Wiggintonhln  for- 
motion  m  a  «ncr  deputy,  that  a  motion  would  be  made  on  the  first  day 
!SS2*ThI5i^.  ^^  ^^  ^^^^  superior  court  of  law  for  that  county  to  fine  him, 
puty  sheriff  according  to  law,  for  the  said  W^ginton's  fiiilure  to  return, 
ties  jointly;  ^  deliver  to  the  plamti{^  a  forthcoming  bond  taken  by  the 
oneo^X"^*""^  Wf^^i»^«»,  deputy  as  aforesaid,  upon  an  execution  is- 
those  securi-  aued  from  the  clerk's  office  of  said  court,  in  the  name  of 
^es  separa       jio^grt  J.  fayhty  executor  of  John   Watta^  against  Sectah 

2.  Andthi«^  ^^^'y^  ^^  ^^^^^  ^^i^xAK  the  said  high  sheriff  had  been 
(It  scems,^       fined  544  dollars  32  cenU,  with  5  dollars  56  cents  costs  of 

b?,^:  joint  ^^"^  "^^^  "^*^*'  ^™-  " 

onjv,  or  joint     Service  of  the  notice  being  proved,  judgment  was  enter- 

«^^«»L     ed  accordingly  against  the  defendant,  who,  being  caUed,  did 

jpot  appear,  b^t  afterwards  appealed  to  this  court. 
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Nicholas  for  the  appellant    The  act  of  assemblj  gives  a      MAaca, 
i^bu  moUoD  againn  the  deputy  sheriff  and  his  securities  ;(a)        ^^^^' 
not  against  the  securities,  or  any  of  them,  separately.    And      Harrison 
acu  of  this  sort,  being  in  derogation  of  the  common  law,          ▼• 
most  be  construed  strictly.  (A)  !' 

No  reason  is  assigned  for  not  having  made  the  deputy  ^)  ^^Co^fit 
sheriff  a  party.    The  judgment  may  have  been  obtained 
against  the  appellee  by  collusfen.  When  the  motion  is  made  jy^^^^^^. 
against  the  deputy  and  his  securities,  they  may  reply  fier  &  ^Ul  48. 
firaudtnL    There  might,  therefore,  be  a  good  reason  for  the 
law's  requiring  the  motion  to  be  against  the  deputy,  as  well 
as  the  securities. 

fVhrt  ewura.    The  court  below  is  not  bound  to  set  forth 
the  evidence  on  which  its  judgment  b  founded ;  no  bill  of 
exceptions  being  filed,  (r)    It  must  be  presumed  to  have     (c)  JVW  ▼». 
acted  right,  unless  the  contrary  appears.    The  bond  must  ^'*  ^  ^*^ 
therefore  be  taken  to  have  been  joint  and  ttverai;  if  whicli 
was  the  case,  the  judgment  is  correct. 

The  words  «a;?d"  and  ^^*  are  frequently  to  be  under- 
stood as  convertible  terms.    Th^y  are  evidently  used  pro- 
miscuously, and  as  synonymous,  in  the  original  law  on  this 
subject ;  (d)  and  it  is  remarkable  that  in  the  yery  act,  un-  r^  j^^^  Code^ 
der  which  this  motion  is  made,  they  are  introduced  in  the  i«tv^.  ch.  80, 
same  indiscriminate  manner.    The  word  ^  and'*  was  used  133, 124. 
to  authorize  a  motion  against  the  securities  as  well  as  their 
principal,  but  should  be  understood  distributively. 

The  object  of  the  act  of  assembly  in  question  was  to  sub- 
stitute the  expeditious  remedy  by  motion  for  the  tedious 
one  by  suit  It  is  to  be  cbnstrued  so  as  to  advance  that 
object;  and,  of  course,  wherever. a  suit  would  lie,  a  motion 
will. 

Mchobis  in  reply.  The  legislature  could  not  have  intend- 
ed the  securities  to  be  sued,  until  their  principal,  (who 
alone  knew  the  circumstances  necessary  for  defence^  should 
be  brought  before  the  court. 

The  purport  of  this  notice  is,  that  the  defendants  were 
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.MAKctt»     jointly  boUnd.    Nothing  can  exonerate  the  plaintiff  fromth^ 

.  ^^.^V    .    necessity  of  bringing  them  all  before  the  court)  but  its  c0* 

Qj^j,,^^     Rearing  to  be  a  joint  and  several  bond ;  unless  some  of  them 

^-  be  dead.    The  buithen  of  proof  lies  on  the  ptaintiflf  to  shew 

Lane, 

this.  (1.)     The  case  of  Royater  v.  Leakey  2Mut\f.  2flf0,  does 

not  impugn  this  position.    The  words  of  the  51st  section 

of  the  ezecutbn  law^  on  which  that  decbion  is  founded,  are, 

"  or  his  securities." 

Tue9dayj  March  23c/,  1814,  the  following  was  delivered 
by  Judge  Roane  as  the  court's  opinion. 

This  is  a 'motion  against  the  appellant  as  one  of  the  se- 
curities of  Jame9  Wiggintoriy  a  deputy  to  the  appellee,  who 
was  late  sheriff  of  the  county  of  Fair&x,  to  recover  against 
him  a  fine  assessed  against  the  latter  for  the  de&ult  of  the 
said  deputy. 

The  motion  is  made  under  the  act  ol^  December  11th, 
(a)  Rev,  Code,  1 '^d^i  (o)  and' does  not  include  the  deputy  himself,  nor  any 
m  vol.  p.  314.  Qf  ^1^^  ^^^jjer  sureties,  although  from  the  terms  "  one  of  the 
sureties  of  Jamee  WiggtHton^*  used  in  the  notice  in  relation 
to  the  appellant,  the  exisjtence  of  such  others  seems  to  be 
admitted.  Judgment  was  given  against  the  appellant  for 
the  amount  of  the  said  recovery,  and  he  appealed  to  this 
court. 

The  above  mentioned  act  having  only  given  a  joint  mo- 
tion against  the  deputy  and  his  sureties,  and  not  a  separate 
motion  against  one  or  more  of  those  sureties,  and  this  being 
a  summary  proceeding  contr^iry  to  the  course  of  the  com- 
mon law,  and  as  to  which  the  directions  of  the  act  ought  con- 

(1.)  Note.  A  copy  of  the  bond  was  inserted  in  a  trAnscript  of  the  re- 
cord obtained  by  cerHorari;  to  which,  it  seems,  neither  of  the  counsel 
adverted  at  the  time  of  this  argument  It  appeared  to  hare  been,  in 
fact,  joini  and  •nwra^  and  (I  presume,)  according  to  the  case  of  €Ha$' 
cQck^9  admifdttHaar  v.  Damon,  1  Mmif.  609,  was  properly  to  be  consi- 
dered part  of  the  record,  though  not  spread  upon  it  by  exceptions ; 
the  judgment  being  by  defauU  /  and  there  being  the  same  reason  for 
consideriiig  the  bmd  in  thie  case,  as  the  execiOion  in  that,  a  part  of  the 
record* 
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Mquendy  to'be  atricUy  pursued,  it  is  not  necessary  for  the     Jasvamt, 
court  to  do  more  than  to  say,  that  the  act  docs  not  authorize    i^i-^-lj 
a  separate  proceeding.    At  the  same  time,  it  may  readily      Harrison  '' 
be  conceived  tS  be  highly  proper  that  the  deputy  himself  ^' 

should  be  included  in  the  motion,  who  is  conusant  of  the 
transactions  on  which  the  ground  of  action  arose,  and  is 
most  competent  to  defend  it.  There  might  possibly  have 
been  collusion  on  the  part  of  the  high  sheriff  in  suffering 
the  former  recovery,  which  the  deputy  himself  would  be 
best  able  to  shew.  At  any  rate,  this  separate  motion  is  not 
authorized  by  the  act;  and  the  judgment  is  therefore  to  be  ' 
reversed,  and  entered  for  the  appellant. 


Buford  against  Buford.  tfX^' 

6thy  1814. 

IN  an  action  of  a^umfieity  in  behalf  of  WilMm  Buford^     1.  A.re€ordt 

(who  sued  for  the  benefit  of  John  P.  Patrick^  against  Henry  ^^^^^^  ^J 

Buford^  the  declaration  contained  a  general  count  for  monev  proceedings  of 

'  a  court  of  com- 
paid  and  advanced  by  the  plaintiff  for  the  defendant ;  ano-  petentauthori- 

ther  general  count  for  money  had  and  received  by  the  de- ^^' ^*"]^^^^ 

fendant  for  the  use  of  the  plaintiff:  and  a  special  count,  States,  is  con- 
clusive  evi* 
stating,  that  ^  whereas,  also,  the  said  defendant  was  jointly  dence   in  the 

bound  with  t^e  plaintiff  as  security  for  James  Buford  to  jt^^to'^sh*^ 

Uhem   Tcdbottj  the  said  laham   Talbot t  had  recovered    two  that  a    judg- 

jodgments  on  the  bonds  given  jointly  as  aforesaid,  in  the  ^ered,    and 

District  Court  of  the  state  of  Kentucky,  held  at  Danville,  that  the  puty 

'  was  coropella- 

against  the  said  Jamea  Bt^ford  and  the  plaintiff,  whereupon  bie  to  pay  the 

the  said  plaintirf*,  in  part  discharge  thereof,  (the  said  Jamea  g^d^'^LSnst" 

Buford  then  and  there  still  being  insolvent,)  did  pay  to  the  him  ;   but  it 

said  l9ham  Taldott  the  sum  of  ia33/. ;  whereby  the/Stiid  de-  ™^y  pwK)?^ 

fendant  became  liable  to  pay  to  the  said  plaintiff  the  one  half  ff*"^  ^^  ^®W^- 
■^  '  *^  sion,  OP  of  ni6- 

01  the  amount  so  as  aforesud  paid,  to  wit,  one  other  sum  ofaegueru    pay- 
ments or  dis- 
counts. 
2.  The  only  competent  evidence,  that  an  award,  made  Pendente  Ku^  was  afterwards 
Ktande  on  exceptions  taken,  is  a  transcript  of  the  record  thereof  duly  authenticated. 
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666/.  10«.  Orf. ;  and  being  so  liable,  he  assumed,  &c.  never^ 
theless  the  said  defendant  refused,  See/' 

Issue  was  joined  on  the  plea  of  nen  n99umfi9U.    On  the 
trial  of  the  cause,  the  plaintiff  offered  in  eTtd^nce  the  records 
of  the  t^o  judgments  rendered  in  th«  state  of  Kentucky ; 
which  the  defendant  admitted  to  be  duly  authenticated; 
*^  but  to  the  admission  of  which,  as  evidence,  he  objected, 
agreeing  that,  if  the  court  should  be  of  opinion  that  they 
were  admissible,  the  copies  of  the  bonds  thereb  recited 
should  be  of  as  much  efficacy  to  the  plaintiff,  as  if  the  ori- 
ginals were  produced,  and  proven  to  have  been  executed  by 
the  defendant :  but  the  court  overruled  the  objection,  and 
instructed  the  jury,  that  the  aforesaid  records  were  conclu- 
9vve  evidence  J  between  the  fiartiea  in  tfiia  suitj  as  to  the  amount 
recovered^  and  the  %um  that  the  plaintiff  in  thi»  cause  wom 
bound  to  fiay  Isham  Talbott^  the  plaintiff  in  the  suits  refer- 
red to  in  the  said  records ;  and  that  the  defendant  should 
not  be  at  liberty  to  prove  any  circumstances  to  imfiedth  said 
judgments,  except  that  they  were  obtained  by  fraud;  and 
this  he  must  prove  expressly.    The  defendant  also  offered 
tofirovcj  that  laham  Talbottj  the  plaintiff  in  the  said  records, 
and    WUliam  and  Jamee  Bvford  the  defendants,  in  the  year 
1796,  submitted  to  arbitrators  all  their  causes  of  difference, 
both  of  law  and  equity,  (which  embraced  th&  causes  of  con- 
troversy in  the  records  aforesaid,)  who  awarded  that  the 
said  Jamea  and  William  Bu/ord  should  pay  to  the  said  Tal- 
botty  649/.  18«.  Od.  in  full  of  all  accounta;  whkh  the  said 
Talbott  was  willing  to  receive  ;  but .  the  said  Jamea  and 
William  taking  exceptions  to  the  BBmeiJinally  had  it  %et  aMt ; 
andj  in  the  mean  time^  Jamea  B^ford  became  iHsotvent  j  vhick 
firoqf  the  court  would  not  permit  the  defendant  to  produce  :" 
to  which  opinion  the  defendant  filed  exceptions. 

The  jury  found  a  verdict  for  the  plaintiff,  assessing  bb 
damages  to  666/.  10«.  Od.  with  legal  interest  thereon,  from 
the  20th  day  of  July,  1800,  till  paid,  besides  his  costs:  and 
judgment  was  entered  accordingly ;  from  which  the  defen- 
dant appealed. 
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WkkhoM  for  the  an^UaQt 
IRrr  for  the  appellee.    . 

Tkurtday^  March  34th,  1814,  the  following  opinion  of  this 
conrt  was  pronounced  by  Judge  Roanb. 

The  coart  is  of  opinion  that  there  is  no  error  in  the  opi» 
nion  of  the  Superior  Court,  admitting  the  judgments  in  the 
bill  of  exceptions,  to  be  exhibited  as  conclusive  evidence  to 
shew  the  amtfunt  recovered  against  the  appellee  by  Uham 
Talbottj  aiid  the  amount  he  was  thereby  compellable  to  pay  ; 
and,  not  understanding  that  court  as  prohibiting  evidence  on 
part  of  the  appellant,  tending  to  reduce  the  sum  claimed 
against  him  in  consequence  of  such  judgment,  or  to  shew 
that  the  same  was  fraudulently  or  collusively  obtained; 
and  being  also  of  opinion  that,  as  the  award,  mentioned  in 
the  latter  part  of  the  bill  of  exceptions,  is  sUted  to  have  been 
set  aside  by  the  appellee  and  Jame9  Bt^ord^  on  exceptions 
taken  thereto,  and  the  record  thereof  not  having  been  exhi- 
bited, which  is  supposed  to  have  been  the  only  competent 
evidence ;  the  court,  thus  understanding  the  opinion  and 
judgment  of  the  Superior  Court  aforesaid,  af&rms  the  same. 
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Fox  against  Taliaferro.  ^ew^ 

lAMWfi  B.  TAI.IA7BBBO  filed  his  bill  in  the  Superior  Court 

rf  Cbancery  for  the  Williamsburg  District,  sUting  that  ^  ^*  ^  *  hond 

•     >«  top  usurious  in- 

teKstbetakeoy  in  eoniideMitiofi  of  ibi^eanoice  to  bring  mit  on  a  previous  bond,  which 
in  its  origi|i9  was  free  from  objection ;  it  is  onnpetent  for  the  obliffor  to  obtaun  relief 
in  equity  agionst  the  obligee,  b;^  having  such  unirious  bond  cancelled,  or  credit  p^iven 
kiai^for  the  amount  of  the  principal  and  interest  due  thereon,  againfit  the  original 
bond.    And  this  ri^ht  U  not  bU  by  the  aatignment  of  eUker  of  the  bondg. 

%  On  a-biU  of  mjnnction  against  the  assignee  in  such  case,  the  obligee  being  also  a 
defendant,  the  court  ought  not  to  decree  tnat  the  injunction  be  dissolved,  and  the 
UU  dismissed  as  to  the  assigfnee,  and  tfiat  the  obligee  pay  to  the  complainant  the 
amoont  ol  such  usurious  ^ond  ;  but  should  appoint  a  reasonable  time  for  the  obhgee 
to  produce  to  the  complainant  the  bond  for  tne  usurious  interest,  or  a  satisfactory  ac« 
quittance  therefor ;  and  in  that  event,  should  dissolve  the  ii^unction ;  or  (if  he  do  not 
Itfodupe  fuch  bond  or  acquittance,}  diould  make  it  perpetual  as  to  so  much ; — and,  in 
the  W  event,  a  fiulher  decree  should  be  made  that  the  obHgee  pay  to  the  attignee  the 
tom  for  which  the  injunction  is  n^e  ]>erpetuaL 

3.  And,  if  a  decree  dismissing  the  bill  be  reversed,  and  the  iigunction  ordered  to 
he  re-tnstated,  the  court  reversing  such  decree  should  moreover  direct,  that,  if  it  shall 
ippeior  that  the  whole  amount  of  the  judcment  has  been  coerced  from  the  complainant 
Y7  the  auignee^  such  farther  decree  shall  qot  be  entered  in  (avour  of  the  iMuignte. 
m^iSbfi%omfictinm^ 
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Thomas  B.  Foxj  previous  (o  the  17th  of  Maj  1803)  had 'be- 
come entitled  hj  assigDment  to  three  bonds  of  his,  which 
were  payable  on  the  same  day,  and  carried  interest  from  the 
12th  day  of  September.  1802;  one  for  S/.  14«.  Od.,  one  for 
110/.,  and  the  other  for  1121. ;  that  on  the  1 7th  M^F  ^^9^f 
the  said  .^ox  was  pressing  4iim  for  payment^  and,  as  he  coqM 
uot  raise  the  money,  proposed  to  indulge  him  till  Januarj 
1804,  if  he  uould  give  him  his  bond  for  45/.,  irhich  was  the 
amount  of  interest  to  that  time  on  the  three  bonds  calculated 
at  more  than  10  fier  cent.  ;  (ha^  the  complainant,  being  una- 
ble to  pay  the  debts,  and  fearing  to  be  immediately  sued  on 
the  bonds^  which  would  distress  him  excee4ingly  and  pro- 
duce a  sacrifice,  was  obliged  to  consent  to  the  proposition, 
hard  and  oppressiye  as  it  was,  and  accordingly  gave  hb  bond 
for  45/. ;  that,  until  the  month  of  July  1 805,  the  said  Foa:  did 
not  bring  suit  on  any  of  those  bonds ;  but,  then,  he  became  so 
urgent  that  the  complainant  believed  he  would  sue  them ; 
and  being  still  unable  to  pay,  he  was  induced  by  Foa:  to  give 
him  another  bond,  (calculating  interest  at  about  10  per  cen- 
tum per  annum,)  for  69/.,  who  agreed  to  wait  till  the  said 
bonds,  calculatbg  interest  at  that  rate,  should  produce  in- 
terest to  that  amount;  that,  on  the  8th  of  August  1805,  Fox 
represented  that  he  had  assigned  the  bond  of  45/.  to  Mrs. 
JVeUonj  and  that  she  had  sued  him  on  the  assignment,  and 
he  insisted  that  the  complainant  should  pay  him  the  amount, 
and  intere9t  thereon,  which  he  accordingly  did ;  that,  very 
shortly  after  the  bond  for  69/.  was  given,  the  said  Fox  as- 
signed the  bond  for  8/.  14«.  to  Samuel  StubbSj  who  assigned 
ittp  William  SttMsy  who  assigned  it  to  Robert  GreenhowsdL 
suit  was  brought  thereon  in  the  County  Court  of  King  and 
Queen,  a  judgment  was  obtained  thereon,  and  the  complain- 
ant discharged  the  whole  amount,  both  principal  and  interest, 
without  any  deduction ;  (he  bond  for.  113/,  was  assigned  al- 
so  to  Samuel  Siubbe^  who  demanded  payment  of  the  princi- 
pal and  interest  without  abatement ;  and  the  complainant 
gave  him  a  draft  on  Richard  Bowden  Uf  Co.  for  the  amount^ 
which  draft  they  accepted,  and  paid  one  hundred  and  sixty -se- 
ven dollars  at  least ;  and  the  complainaot  had  no  doubt  but.Cb^ 
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whole  would  be  paid :  die  other  bond)  fi>r  1 10/.,  Fox  assign-    Fbbruabt, 
ed  also  to  Samuel  Stubbt^  who  assigned  it  to  Henry  Fox^  who    i^-.^^,^ 
instituted  a  suit  thereon,  and  obtained  a  judgment  for  the         p^^ 
whole  amount  of  principal  and  interest :  that  execution  issu-  ▼• 

ed  OD  the  judgment,  and  the  complainant  g^Te  a  forthcom- 
ing bond;  that  the  said  bond  for  69/.  was  placed  in  the  hailds 
oi  Benjamin  Dabney^  and  the  complainant  consented  to  pay  it) 
and  mortgaged  to  the  said  Dabney  lands  of  the  value  of  four 
or  five  thousand  dollars,  to  secure  the  payment :  that  these 
circumstances  could  not  be  giren  in  evidence  at  law^  but 
he  coBceited  himself  entitled  to  a  discount  against  the  said 
judgment,  ^/or  the  whole  amount  of  the  bond  for  451.^  and 
interest  to  the  time  he  fiaid  ity  and  for  the  691,  bond :"  he 
therefore,  prayed  that  the  said  Henry  Fox  and  TMoma9  B. 
Fox  be  made  defendants ;  and  that  the  said  judgment  and 
forthcoming  bond  be  injoined,  See.  and  for  genend  relief. 

The  complainant  proved,  by-  the  subscribbg  witness  to 
the  bond  for  45/.,  that  it  was  given  in  consideration  of  in- 
dulgence for  the  money  which  he  owed  Thomas  B.  Fox. 

The  de&ndapt,  Henry  Fox^  in  his  answer,  sfud,  that  he 
knew  nothing  about  the  different  tran^utctions  between  Tho- 
ma9  B.  F%x  and  the  complainant,  but  thought  it  contrary  to 
every  principle  of  law  and  equity,  that  any  credit  should  be 
allowed  on  Ai»  judgment  on  accoiint  of  the  usury  stated  ;  it 
being  admitted  in  the  bill,  that  the  bond  on  which  his  judg- 
ment was  ebtained  was  given  for  a  good  consideration,  and 
in  no  wise  usurious.  He  farther  answered^  that  about  the 
mondi  of  May  1805,  he  applied  for  payment  of  the  said  bond, 
and  the  complainant  then  promised  to  pay  it,  so  soon  as  he 
could  make  sale  of  a  certain  vessel ;  that  the  respondent, 
being  in  want  of  money,  instituted  his  suit  on  the  said  bond, 
and,  in  »  short  time  afterwards,  met  with  the  complainant^ 
who  then  promised  that  he  would  discharge  it,  immediately 
on  the  returq  of  his  brother,  who  wits  gone  to  Norfolk  to  re- 
ceive a  sum  of  money  due  him  there,  for  the  said  vessel, 
which  had  been  sold 

The  answer  of  Thomas  B.  Fox  admitted  that  the  bond  for 
45/.)  ^  n^M  gjmenfw  oddiHotuU  interest  in  coMeguenee  of  fre* 
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FsBHUAET,    queni  delay*  in  thefutyment  nf  nod  brnd^i**  that,  sone  time 

^^.^^.   afterwards,  upoa  a  settlement  of  accounts,  the  complainant 

Pq2        fell  in  his  debt  69/.,  and  gave  a  bond  for  that  torn;  after 

.^-  which,  the  complainant  met  with  him  at  Gloucester  Court* 

^^^'    bouse,  and  informed  him  that  they  had  made  a  mistake  o£ 

\Sk ;  whereupon,  after  some  explanation,   this  reapoodent 

gave  a  receipt  for  the  said  amount ;  not  one  c^pt  of  nonof 

being  paid,  or  any  other  consideration  received. 

Pn  the  ISth  of  October  1807,  the  chancellor  dissolvod  tho 
injunction,  (which  had  been  granted  to  stay  all  proceedings 
on  the  judgment  and  forthcoming  bond,)  as  to  69^,  with  Um 
interest  thereon  from  the  13th  day  of  September  1803,  and 
ordered  that  the  complainant  amend  his  bill,  and  make  the 
^  representatives  of  Benjamin  Dabney  deceased  defendant8.(l) 

On  the  30th  of  June  1808,  the  injunqtion  was  wholly  dissolr* 
ed,  and  the  bill  dismissed,  as  to  the  defendant  Henty  Foa:^ 
with  costs ;  and  it  was  decreed  that  Thomaa  B.  Fox  pay  to 
the  complainant  45/.,  with  six  percent*  interest  thereon  from 
the  1st  day  of  January  1804,  till  paid,  and  the  farther  sum  oC 
69/.,  with  the  like  interest  from  the  lat  day  of  July  1105, 
till  paid;  also  his  costs  by  him  expended  in  the  prosecution 
of  this  suit.  * 

On  the  2l8t  day  of  July  1808,  on  the  motion  of  tho  dofen* 
dant  Thoma9  B,  Foxj  the  lust  decree  was  set  aside,  for  rea- 
sons appearing  to  the  court,  and  the  cause  was  again  heard 
on  the  papers  formerly  read,  and  a  document  verified  by  nn 
affidavit,  shewing  that  the  bond  for  45/.  was,  in  &ct,  included 
in  that  for  69/. ;  which  being  considered,  the  chancellor  da« 
creed,  that  the  injunction  be  wholly  dissolved,  and  the  bill  dis- 
missed as  to  Henry  Far  with  costs ;  and  that  the  defendant 
Thomas  B.  Fox  pay  to  the  complainant  the  sum  of  69/^  witl| 
six  per  cent,  interest  thereon  from  the  1st  day  of  July  1605 
till  paid,  and  costs  as  aforesaid. 

From  this  decree  Thomas  B,  Fox  appealed* 

(1)  Note.  No  proceedings  against  Dabney* t  reprcicntativcs,  appeA^ 
1^  in  the  transcript  of  the  record.  . 
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On  Saturday,  the  S6th  of  March,  IB  14,  Judge  Roahb  pro-   Fsbrvabt, 
Doonced  the  court's  opinion.  V^^-v%^ 

The  court,  considering  that,  although  the  bond,  on  which         p^^ 
the  judgment  and  forthcoming  bond  iojoin^  in  this  case  '^• 

were  founded,  was,  in'  its  origin,  free  from  objection,  yet,  an 
usurious  contract  of  forbearance  of  the  money  due  thereby 
harin  g  been  engrafted  thereupon,  It  was  competent  for  the 
appellee,  coming  to  be  relieved  as  to  the  usurious  interest, 
to  obtain  such  relief,  as  agidnst  Thomas  B.  Foxy  the  original 
party  to  the  contract,  either  by  cancelling  the  bond  given  for 
the  said  usurious  interest,  or  giving  him  credit  for  the  amount 
of  the  same  against  the  bond  intended  to  secure  the  princi- 
pal ;  and  that  this  right  was  not  lost  to  the  appellee  by  the 
ttsaignment  of  either  of  the  said  bonds  ;  is  of  opinion,  that 
the  decree  in  this  case,  dissolvbg  the  injunction,  and  dismis- 
ang  the  bill  as  to  Henry  Fox^  instead  of  giving  the  credit, 
or  making  the  deduction  aforessdd^is  erroneous ;  inasmuch 
as,  by  merely  decreeing  a  payment  by  the  appellant  Thomas 
B*  Fox  of  69^/.  (the  sum  forming  the  usurious  interest,)  with 
interest  thereon  from  the  1st  of  July,  1805,  to  the  appellee, 
the  risque  of  Thomas  B,  Fox's  insolvency  is  unjustly  thrown 
upon  him.    That  decree  is  therefore  reversed  with  costs ; 
and  this  court  proceeding,  &c.  is  of  opinion,  and  accordingly 
decrees,  that  the  said  injunction  shall  be  re-instated  as  to  the 
said  sum  of  69/.  with  interest  thereupon  from  the   1st  of 
July,  1805  2— provided  that,  whensoever  the  said  Thomas  B, 
Fox  shall  deliver  to  the  appellee  his  bond,  given  for  the  said 
sura,  and  assigned  to  Benjamin  Dabnet/j  or  produce  to  him  a 
satisfactory  acquittance  for  the  money  due  thereby,  executed 
by  those  having  the  rightto  the  same,  the  said  injunction  as 
now  decreed  to  be  re-instated  shall  stand  dissolved.    But  m 
the  event  that  the  said  appellant  Thomas  B.  Fox^  shall  not 
produce  and  deliver  up  such  note  or  acquittance,  within  a 
reasonable  time,  to  be  prescribed  by  the  Superior  Court  of 
Chancery,  (a«,  in  that  case,  he  would  throw  upon  Henry  Fox 
the  loss  of  a  sum  for  which  he  has  paid  a  valuable  considera- 
tion,) this  court  further  decrees  that,  in  that  case,  the  said 

Thom4H  B,  Fox  shall  be  decreed  to  pay  to  the  said  Hennj 
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Fox  the  said  sum  of  69/.  with  interest  as  aforesaid ;  saving 
to  the  said  Henry  Fox  his  remedy  against  Samuel  ^tubb^f 
from  whom  he  received  the  bond  aforesaid  by  assignment.. 

And  whereasy  in  consequence  of  the  dissolution  of  the 
injunction  in  this  case,  by  the  Superior  Court  of  Chancery, 
the  money  now  in  controversy  may  have  been  coerced  from 
the  appellee  by  Henry  Fox  j  in  which  case  the  injunction 
hereby  awarded  would  be  wholly  inadequate  to  procure  for 
the  appellee  an  indemnity  against  the  said  bond  assigned  to 
Benjamin  Dabney  as  aforesaid  ;  it  is  hereby  further  decreed 
and  ordered,  that,  in  the  event  last  supposed,  and  in  the  fur- 
ther event  of  a  failure  on  the  part  of  Thomas  B,  Fox  to 
produce  the  bond  or  acquittance  as  aforesaid,  that,  then  and 
in  that  case,  the  appellee  shall  be  substituted  for  the  said 
Henry  Fox  as  to  the  decree  against  Thomas  B.  Fox  for  the 
69/.  with  interest  as  aforesaid,  in  that  case  herein  before  pro- 
vided for  and  in  favour  of  the  said  Henry  Fox  :-»And  the 
cause  is  remanded  to  the  Superior  Court  of  Chancery,  to  be 
finally  proceeded  in  pursuant  to  the  principles  now  declared. 

Judge  Fleming,  dissenting^  pronbunced  the  following  se- 
parate opmion. 

The  court  is  unanimously  of  opinioui  that  the  appellee  is 
entitled  to  relief  against  the  bond  taken  on  an  usurious  con- 
sideration, but  differ  as  tp  the  mode  of  redress,  and  also  as 
to  the  persoi)  from  whom  it  ought,  in  the  first  instance,  tb 
be  obtained.  And,  that  the  grounds  of  my  opinion  may  be 
clearly  understood,  I  shall  make  a  brief  statement  of  the 
case. 

The  appellant,  Thomas  B,  Foxj  held  three  of  the  appel- 
lee's bonds,  one  for  8/.  U«.  the  second  for  112/.  and  the 
third  for  1 10/;  each  carrying  interest  from  the  12th  of  Sep- 
tember, 1802.  On  the  17th  of  May,  1803,  the  appellant,  in 
consideration  of  forbearance  till  January,  1804,  took  the  ap- 
pellee's bond  for  45/,  and,  in  July  1805,  on  the  same  ground, 
extorted  another  bond  for  69/.  in  which  (it  appears  from  do- 
cuments in  the  cause,)  the  bond  for  45/.  was  merged,  though 
the  appellant  had  assigned  it  to  Mrs.  h  Mlsonf  who  put  it  in 
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Buit ;  and,  as  the  appellee  allege 8,  it  was  by  him  paid  off.    Februabt, 
TWe  three  bonds  first  mentioned  were  severally  assigned  to    i-^my^^^t 
different  persons  ;  and  that  for  1 10/.  came  into  the  hands  of         p^^ 
Henry  Fox  ;  and,  after  Taliqferroy  the  obligor,  had  promised 
him  payment,  he  put  it  in  suit,  obtained  judgment,  and  issued 
execution    thereon,  which  being  levied,   Taliaferro  gave  a 
forthcoming  bond :  and  that  for  69/.  taken  oa  an  usurious 
consideration,  was,  by  the  appellant,   put  into  the  hands  of 
BevjanUn  Dabnryj  (since  deceased,)   to  secuit;  the  payment 
of  which,  Taliaferro  executed  to  him  a  mortgage  of  a  tract 
of  land.     Tahaferro  obtained  an  injunction  to  stay  further 
proceedings  on  Henry  Fox* 9  judgment  and  consequent  forth- 
coming bond;  and  prayed  that  the  bonds  fbr  49/.  and  69/« 
•  might  be  credited  out  of  Henry  Fox*m  judgment.      It  hav- 
ing appeared,  at  a  second  hearing  of  the  cause,  that  the 
usurious  bond  for  45/.  was  included  in  that  taken  for  69/. ; 
the  chancellor  finally  dismissed  the  bill  as  to  Henry  Fox^ 
with  costs,  and  decreed  that  Thomas  B,  Fox^  (the  usurer,) 
who  was  also  a  defendant  to  Talu{Jferro*9  bill,  should  pay  un- 
to thQ  plaintiff  the  sum  of  69/.  with  six  per  cent,  interest 
thereon,  from  the  1st  day  of  July,  1805,  till  payment,  and  his 
costs  by  him  expended  in  the  prosecution  of  this  suit*  From 
which  decree  Thomaa  B,  Fox  appealed  to  this  court. 
*    There  is  no  doubt  with  any  member  of  the  court,  but  that 
Taliaferro  ought  to  be  fully  relieved  against  the  bond  exact- 
ed from  him  on  an  usurious  consideration :  but  it  seems  to 
me  that  his  relief  ought  to  be  obtained,  in  the  first  instance, 
and  immediately,  from  Thomas  B,  Fox  (the  usurer  :)  there- 
fore, I  think,  the  bill  was  properly  dismissed  against  Henry 
Foxy  the  fair  assignee  of  the  bona  fide  bond  for  1 10/.  and 
the  decree  correct  against  Thomas  B.  Fox^  as  far  as  it  went. 
First,  because  there  is  no  impuution  of  fault,  or  unfair  deal- 
ing on  the  part  of  Henry  Fox  s  to  whom  Taliaferro  assumed 
payment  of  the  bond,  both  before  and  after  it  was  put  in  suit : 
Secondly,  because  he  had  a  prompt  and  legal  remedy  against 
Thomas  B.  Fox^  (who  alone  had  injured  him  by  his  extortion,) 
by  bringing  a  bill  jointly ^  against  him  and  Benjamin  Dabney^ 
into  ^hose  hands  the  usurious  bond  had  &llen.    Had  he  done 
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8O9  the  bond)  thas  unrighteously  obtainedi  would  haye  been 
immediately  declared  yoid^  and  cancelled^  and  an  end  put»to 
the  business.  And  thirdly,  because  the  appellee  seems  per- 
fectly satisfied  with  the  decree  as  it  stands. 

It  appears  to  me,  however,  that  Taliaferro^  at  the  institu- 
tion of  his  suit,  had  something  further  in  view  than  bareljr 
cancelling  the  usurious  bond.  The  judgment  and  execution 
of  Henry  Foxy  obtained  on  a  bona  Jide  bond,  on  which  he 
had  given  a  forthcoming  bond,  bore  hard  upon  him  ;  and  by 
the  manner  of  bringing  his  suit  for  relief  against  the  usuri^ 
0U9  bond,  he  mskde  thvit  9l  pretext  for  getting  rid  of  his  debt 
to  Henry  Fox  altogether ;  for  he  prayed  relief  against  both 
the  bond  for  45/.,  and  that  for  69/.  though  it  %;ame  out  in  evi- 
dence, (as  before  noticed,)  that  the  former  was  included  in . 
the  latter.  But,  admitting  for  a  moment  that  he  had  an  equi- 
table right  to  a  deduction  of  the  usurious  bond,  (which  he 
had  never  paid,)  out  of  the  bona  Jide  bonds,  first  mentioned ; 
those  for  112/.  and  for  18/.  14«.  ought  to  contribute  in  pro- 
portion to  their  respective- amounts,  and  not  let  the  whole  fall 
on  that  for  110/.  assigned  to  Henry  Fox  ^'— but  my  opinidh 
is,  that  it  should  be  deducted  out  of  neither. 

But  it  seems  to  me,  that  the  decree  is  erroneous  in  this : 
that,  as  it  does  not  appear  whether  Taliaferro  ever  paid  off 
the  bond  of  69/.  (to  secure  the  payment  of  which,  he  had. 
mortgaged  property  to  Benjamin  Dabneyi)  instead  of  direct- 
ing the  69/.  with  interest,  to  be  paid  to  Taliaferro^  the  money 
should  be  lodged  in  court,  there  to  remain,  until  that  mat- 
ter be  ascertained,  under  the  control  and  direction  of  the 
chancellor.  And  that  Taliaferro  be  reimbursed  all  expences 
incurred  in  consequence  of  his  mortgage  to  Dabney. 

But  a  majority  of  the  court  bebg  of  opinion,  that  the  ap- 
pellee be  relieved  out  of  the  judgment  obtained  against  him 
by  Henry  Foxy  on  the  assigned  bond  of  1 10/.  the  decree  re- 
ported by  Judge  Roake  is  to  be  entered  as  the  decree  of 
this  court. 
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Donaghe  against  Roadebousb.  "^"^  ^^  ^^^^• 

THE  appellee  brouj^ht  his  action  of  trespass  ag^st  the  fortiiiiig*^ 

appellant  in  the  Superior  Court  of  law ;  charging  in  his  de-  ^^"f^d^*^ 

claration  that  the  defendant  witli  force  and  arms  took  and  car-  chattels,  it  \% 

ried  away  «  one  waggon,  the  firofierty  of  the  filamtigr  then  and  chfij^n  V 

there  being,  of  the  value  of  1 20  dollars,  and  also  a  quantity  of  declaration 

poultry,  to  wit,  turkies,  geese,  ducks  and  hens,  of  the  value  were  Uil^jS^ 

of  thirty  dollars,  the  firofitrty  of  the  plaintiff.*'    On  the  plea  ^^,^  ^l, 

c  •!  J.  i.  piaintiii,  witn- 

ot  not  guuty,  a  verdict  was  found  for  the  plaintiff  for  100  put  also  charg. 

doUanS  damages.  The  defendant  moved  in  arrest  of  judg- ^fre^^n^^^ 
ment— 1st,  because  the  declaration  did  not  charge  that  the  of  his  poMct^ 
property  taken  by  the  defendant  was  in  the  fiossesHon  of  the  ITck^m^^ 

plaintiff  at  the  time  of  the  taking,  «and  therefore  did  not^^^S'^'  ^^^^ 
.  "  and  2  do.  379. 

charge  a  trespass ;"  and  2dly,  because  the  poultry  charged 

to  be  taken  was  not  suflBcienUy  described ;  it  not  being  stated  fo/'Jhe^  u£!I| 
how  many  there  were  of  each  description.  away  ofa  qiian- 

n^u  .  «    «    .  •  .      .  .  ^^y  of  poultry, 

Ihe  court  over-ruled  these  objections,  and  entered  judg-  consisting  of 

ment  according  to  the  verdict,  from  which  the  defendant  ap-  ^uc^^^^^' 

pealed  to  this  court.  hens,  it  is  not 

necessary  to 
state  how  ina^- 
Saturdayj  March  26/A,   1814,  the  president  reported  the^?  there  were 

court's  opinion  that  the  judgment  be  affirmed.    .  scription,  tlie 

collective 
value    of    the 
,)^    ,  whole  being 

state4. 

Quarles  agaiiurt  Ucj,  tf^J^ 

15th,  1813. 
IN  this  case,  ,a  bill  wab  filed  in  the  Superior  Court  of  1.  Although  it 
Chancery  for  the  Richmond  district,  by  Edmund  Lqcy  against  tenl^to^a'hus^ 

b^nd,  afler  his 
marriag^  to  defeat  or  obstruct  his  creditors,  by  selling  or  exchanging  his  property, 
and  taking  a  conyeyance  of  the  money  or  other  property  received  therefor,  to  tlie  use, 
or  for  the  benefit  of  his  wife  and  family ;  (such  conveyances  being  deemed  voluntary, 
and  fraudulent  as  to  creditors ;)  yet  the  case  may  be  otherwise  in  relation  to  so  much  of 
such  money  or  other  property  as  goes  to  compensate  the  iust  interests  of  the  wife.  If, 
therefore,  the  wife  relinquish  her  right  of  dower  in  other  land,  in  consideration  of  sucl\ 
conveyance,  the  value  of  such  dower  ought  to  be  save^  to  her,  in  oppo^tion  tot  tt^^ 
claims  of  her  husband's  creditor!^ 
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NoTvxBss,    FrancU  West  Qiuzrles  and  others,  to  subject  to  the  pajonent 
^^^^^j   of  a  debt  claimed  by  the  former,  certain  property  coDTeypd 
Quarles       ^7  ^^^  latter  in  trust. 

The  bill  stated  that  Lacy  had  obtained  a  judgment  at  law 
against  Quarlesy  who,  being  taken  on  a  cafiias  ad  tatUfacien- 
duntj  took  the  oath  of  an  insolvent  debtor.  It  appeared  from 
the  proceedings,  that  the  trust  estate  sought  to  be  subjected 
by  Lacy  was  a  tract  of  land,  or  rather  a  surplus  of  the  pro- 
ceeds of  the  sale  thereof,  which  was  purchased  by  Quarles 
of  one  Crosbie,  and  conveyed  by  Crosbie  to  Beverley  Robm- 
soHj  and  John  Foxy  in  trust  to  satisfy  the  purchase  money 
stipulated  to  be  given  for  it,  and  in  further  trust  to  hold  so 
much  of  the  land  as  should  remain  unsold,  for  the  use  and 
support  of  Mrs.  Quarles,  the  wife  of  the  purchaser,  during 
her  life,  then  to  the  use  of  her  said  husband  for  his  life, 
should  he  survive  her,  and  finally,  to  the  use  of  such  of  their 
children  as  the  survivor  should  designate  by  deed  or  will. 

By  a  decree  of  King  William  County  Court,  pronounced 
in  a  suit  instituted  by  Cronbie^  (for  the  bentitoi  Robert  Bay^ 
lor  his  assignee,)  to  subject  the  property  to  sale  for  the  par- 
chase  money,  so  much  of  the  land  as  would  pay  the  debt  in 
the  decree  mentioned,  was  directed  to  be  sold  by  the  trus- 
tees for  that  purpose.  In  attempting  to  carry  this  decree 
into  effect,  (hey  sold  the  land  in  parcels,  at  different  times, 
for  about  571  dollars  67  cents  in  all,  and  became  themselyes 
the  purchasers,  being  the  highest  bidders  at  those  sales. 
They  paid  542  dollars  85  cents  in  discharge  of  the  debt,  and 
afterwards  sold  the  same  land  by  pdvate  contract,  to  a  cer- 
tain James  Buckner,  for  nineteen  hundred  dollars,  which  (as 

2.  A  sale  of  land  bv  trustees  under  a  decree  in  Chancery  adjudged  invalid*  on  the 
grounds  that  such  sale  was  nbt  made  pursuant  to  the  decree,  which  directed  a*  tnuch 
of  the  land  to  be  sold  as  would  pay  the  debt ;  (which  excluded  the  power  of  selling^  ii^ 
smaller  quantities ;)  whereas  the  trustees  sold  the  same  in  s|naller  quantities,  at  differ- 
ent times ;  (a  circumstance  which  might  have  diminished  the  price  obtained  therefor ;) 
and  became  themselves  the  purchasers  at  a  veiy  inadequate  price  ;  the  sale  having 
also  been  made  under  a  general  impression,  existing  in  the  neighbourhood,  that  the 
Jand  had  been  before  sola  by  private  contract. 

3.  A  trustee,  or  commissioner,  selling  land  under  a  deed  of  trust,  or  decree  in  Chan- 
eery,  ought  not  to  permit  the  creditor's  agent  to/ore^  the  sale,  at  an  inadequate  piice, 
in  the  abse]|ce  of  other  bidders. 
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ihey  stated  in  the  report  to  the  court)  they  intended  to  gi^e 
for  the  benefit  o£  Mrs.  Quarlea  and  her  children,  after  de- 
ducting a  reasonable  compensation  for  their  own  trouble  and 
expense* 

When  this  report  was  made  to  King  William  Court,  Ed- 
mund  Lacyy  the  present  plaintiff,  as  a  creditor  of  Francis  W. 
Quarle%y(tfiough  not  afiarty  to  the  etdt  m  that  court j)  was  per- 
mitted to  file  exceptions  to  the  report,  which,  however,  were 
over-ruled,  and  a  decree  was  made,  pronouncing  the  sale  to 
have  been  fair,  just  and  honest,  and  the  title  to  the  land  to 
be  in  the  purchasers  Beverley  Robinaon^  and  John  Foxy  with 
right  and  power  to  displbse  of  and  convey  the  same  in  any 
way  they  might  think  proper. 

In  their  answers  to  Lacy*9  bill,  they  stated  that  they  made 
the  several  bids  for  the  parcels  of  land  of  which  they  became 
the  purchasers,  reluctantly,  and  only  for  the  purpose  of  pre- 
venting the  lands  from  being  sold  at  still  lower  rates ;  the 
ndes  respectively  being /orc^cf  by  agents  of  Robert  Baylor^ 
notwithstanding  few  persons  disposed  to  purchase  were  pre- 
sent. It  appeared  in  evidence  that  a  private  contract,  for 
the  sale  of  the  whole  tract  from  Quarles  to  Buckner^  had 
lieen  made  ;  which  circumstance  being  known  in  the  neigh- 
bourhood, p^bably  tended  to  discourage  other  persons  from 
bidding  at  the  public  sales  \  that  the  offering  the  land  in 
fiarceU  had  a  similar  effect ;  that  the  trustees,  .however,  act* 
cd  fairly  and  honourably  in  the  whole  transaction,  and  wished 
to  give  up  their  first  bid,  but  (being  compelled  by  the  Coun- 
ty Court  to  complete  the  purchase  of  the  part  first  sold,)  they 
afterwards  insisted  on  their  title  to  the  whole.  They  also 
stated  in  their  answers,  that  after  paying  the  debt  to  Baylor^ 
they  had  invested  nearly  all  the  -  balance  for  the  benefit  of 
Mrs.  Quarlea  and  family. 

The  bill  in  this  cause  was  filed  sometime  in  the  year  1 807. 
A  decree  nUi  was*  entered  against  JFrancis  W,  Quarlet,  in 
June  1808.  The  Chancellor,  in  July,  1813,  heard  the  cause 
^  to  all  the  defendants,  except  him,  and  decreed  a  sale  of  so 
inuch  of  the  land  as  should  be  sufficient  to  satisfy  the  plain- 
tiff's claim.    But  the  effect  of  this  decree  x^as  to  be  suspen^- 
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NoTEMBXE,    ed  until  the  first  day  of  the  next  termy  on  or  before  which 
1813 

day,  liberty  was  reserved  to  the  said  F.  W,  Quaries  to  9hev 


Quarles 

•  V. 

Lacy. 


cause  against  it,  being  previously  served  with  a  copy  there* 
of.  On  that  day,  Quarles  exhibited  an  answer,  controverting 
the  justice  of  the  plaintiff's  demand,  and  stating,  that  George 
TV.  Smith  agreed  to  take  of  him  a  house  and  lot  in  Ricfa^ 
mond,  at  the  price  of  460/.  and  to  become  his  security  ibr 
the  balance  of  the  money  to  be  paid  for  the  land  purdiased 
of  Croabiey  provided  that  land  was  conveyed  to  trustees  for 
the  use  of  his  sister  Mrs.  Quarlea  for  life,  and  after  her 
death  to  her  children ;  that,  in  pursuance  of  that  agreement, 
the  purchase  was  made  of  Cro«^>,  and  the  deed  executed 
to  the  trustees ;  ufion  which  Mr:  Quarlea  relinquished  to 
Smith  her  right  of  dower  in  the  house  and  lot ;  that  the  said 
house  and  lot  had  cost  him,  Quarlea^  460/.  of  which  ISO/,  be- 
ing due  at  that  time,  was  paid  by  Smith  to  WUHarn  Toungy 
the  original  vendor ;  that,  of  the  balance,  300/.  was  paid  to 
Croabiey  and  SO/,  to  Thomaa  ^rmiateadj  a  creditor,  who  had 
an  execution  against  the  respondent. 

The  chancellor,  being  of  opbion  that  the  matter  stated, 
if  true,  did  not  afford  sufiicient  reason  for  setting  aside  the 
decree,  refused  to  admit  this  answer  to  be  filed :  whereupon 
the  defendant  Quarlea  applied  for  and  obtained  an  appeal  to 
this  cour^ 


JVilliamaj  for  the  appellant.  The  answer  of  Quarlea  being 
offered  on  the  day  for  shewing  cause  against  the  decree, 
should  have  •been  received,  according  t<>  the  uniform  prac- 
tice of  the  Court  of  Chancdry.  That  answer  went  into  de- 
uil,  to  shew  the  injustice  of  the  judgment  at  law,  and,  at  that 
stage  of  the  proceedings,  should  have  been  considered  as 
true ;  at  least  so  far  as  to  give  him  an  opportunity  of  sup- 
porting it  by  proof.  The  depositions  taken  in  the  cause 
were,  as  to  him  exfiartey  and  therefore  not  to  be  read  agamst 

(u)    Stubbt  V.  him.  C«) 

Jk  M  536.  ^^^  dect^e  of  the  County  Court,a  court  of  competent  juris* 

diction,  had  authorised  the  sale  of  the  landbythe  trustees,and 
the  approbation  by  them  of  the  surplus  to  the  use  of  Mrs. 
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Qvarlc9  tnd  fomily;  and  they  had  paid  it  over  at  a  time  when  no    XoTxmss, 
suit  Was  pending  for  that  surplus.  The  amended  bill  in  this  suit,   x^,,,^,^^! 
which  exhibited  the  plaintiff's  claim  to  this  fund,  was  not  filed       Quarles 
until  after  all  the  proceedings  in  King  William  Couit  had  T« 

taken  plaee.     The  decree  was  therefore  conclusive  against 
the  present  demand. 

The  purchase  by  the  trustees  cannot  be  invalidated  on  the 
ground  that  their  buying  for  themselves  is  inconsistent  with 
trust ;  for  a  trustee  may  purchase  under  the  authority  of  a 
Court  of  Equity  .(a)  All  the  testimony  proves  that  the  sale  was  (j)  Campbell  v. 
&irly  conducted.  The  land  would  have  sold  for  less,  if  Bob*  xey,Jr.  678. 
inton  the  commissioner  under  the  decree  had  not  purchased. 
His  having  done  so  was  reported  to  the  court,  and  they  sanc- 
tioned his  purchase. 

A  decree  of  a  court  of  competent  jurisdiction  cannot  be  set 

aside  by  an  original  bill,  without  a  charge  oifraud^b)  And  in  (*)  ^f*^' 
,  98,  Jw&j,  85. 

such  case,  the  bill  ought  to  state  the  decree,  and  the  particular 
fraud  alleged.  But  as  2.acy  was  admitted  to  file  exceptions, 
he  was  a  party,  and  could  impeach  the  decree,  only  by  apt^eal^ 
9Ufi€r9edea»y  or  writ  of  error  ;-^not  by  original  bill. 

Mcholaafor  the  afifielleej  mdide  four  points. 

1.  The  deed  of  trust,  so  far  as  it  went  to  protect  the  sur« 
plus  for  the  use  of  the  wife  and  children,  was  void  against 
creditors. 

This  was  a  merely  voluntary  conveyance  qfter  marriage, 

and  therefore  malajide  in  respect  to  creditors;  (c)     When  i^^^'^\ 

it  was  executed,  QuarlcM  was  indebted  to  Lacy.  His  becom-  Rev.  Code,  1st 

ing  insolvent  soon  afterwards  is  a  strong  circumstance  to^^!}^jgf|gj^^„ 

shew  that  fraud  was  intended.     Contemplating  his  approach-  script  of  the 

StcU.  13  Eli^a 
ing  insolvency,  he  attempted  by  the  deed  to  secure  an  estate 

for  life  to  himself,  as  well  as  an  estate  to  his  wife  and  chil- 
dren after  his  death. 

2.  The  purchase  by  the  trustees  being  for  a  price  obvious- 
ly inadequate,  they  must  be  considered  as  holding  the  sur- 
plus for  the  benefit  of  the  creditors.  No  operation  of  their *s 
to  change  the  shsLj^  of  the  property,  could  take  it  out  of  the 
reach  of  creditors.    At  the  first  sale  they  had  a  discretion  ; 
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NoTSMBXB^    and  there  being  no  person  on  the  ground,  disposed  to  bid^ 
but  the  agent  of  Baylor^  they  should  have  postponed '  the 


Quarles 

V. 

Lacy. 


sale.  It  is  evident,  there  was  an  understanding  between 
Quarleay  the  trustees,  and  Mr.  Buckner  the  ultimate  pur- 
chaser, that  he  was  to  have  the  land.  This  plainl/  appears 
from  the  circumstance  that  Buckner  was  permitted  to  sow  a 
crop  of  wheat  upon  it  before  the  first  sale.  The  witnesses, 
who  say  the  sale  was  fairly  conducted,  only  mean  that  all  due 
forma  were  observed. 

According  to  the  case  of  Whichcote  v.  Laurenccy  3  Vcncy  jr, 
740,  a  trustee  is  not  permitted  to  make  a  profit  to  himaelf. 
If  he  buys  advantageously,  he  is  bound  to  account,  for  the 
profit  made,  to  the  ceatuy  que  trusty  or  to  thiC  person  enti- 
tled to  the  fund.  The  trustees  were  allowed  commUaions  by 
the  County  Court.  In  their  answers  they  say,  they  reserved 
a  mod^ate  comfiensation  for  their  trouble  ;  how  much  does 
not  appear.  If  the  court  should  sanction  this  doctrine  that 
the  trustees,  having  paid  over  the  surplus  to  the  wife,  should 
be  protected,  the  consequence  would  be,  that  by  contrivances 
of  this  sort  the  claims  of  creditors  might  always  be  der 
feated. 

3.  The  proceedings  in  King  William  Court  are  no  obsta- 
cle to  the  recovery  in  this  cause^  We  do  not  attempt  to 
subject  the  trustees  to  any  personal  inconvenience,  but  only 
claim  the  fund  which  always  was  liable  to  our  debt* 

In  the  first  place,  the  present  plaintiff  was  no^  a /kar^y  to 
the  suit  in  King  William.  His  being  permitted  to  file  ex- 
ceptions did  not  make  him  a  party.  He  happened  to  be  in 
court,  and  was  permitted  to  except  to  a  collateral  point,  but 
had  no  opportunity  to  take  evidence  and  be  fully  beard.  The. 
Court,  when  they  discovered  him  to  be  a  creditor,  ought  to 
have  directed  him  to  be  made  a  party,  instead  of  merely  al- 
lowing him  to  file  exceptions. 

In  the  second  place,  the  present  suit  was  going  on  at  the 
same  time  with  the  suit  in  King  William  Court;  the  sub- 
poena having  been  returned  executed  "on  all  the  defendants, 
and  the  original  bill  filed;  in  this  cause,  before  the  final  de- 
cree  in  King  William. 
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Tb Wly,  the  appellee  is  interested  in  only  part  of  the  con-    Novmwm, 
troversy  in  King  William.   He  does  not  attempt  to  set  aside    il|^ 
the  sale,  but  only  claims  so  much  of  the  surplus  as  will  pay    ^^^t^ 
his  debt.  r. 

Fourthly,  the  former  decree  is  not  fiUaded  in  bar.    The        ^^^' 
proper  way  to  take  adranuge  of  the  bar  is  by  plea,  (a)  And  U)  Wyate^Pr. 
such  plea  must  state  that  the  same  point  was  hi  issue;  ^-^-^^-^ 
whereupon  it  is  the  course  of  the  court  to  refer  it  to  a  mas- 
ter, to  enquire  whether  the  suit  is  for  the  same  matter  which 
was  determuied  by  the  decree  pleaded,  [b)  (^j  lfW234, 

4.  The  court  acted  properly  in  refusing  tp  set  uside  the  de- 
cree, ai^d  admit  the  answer  of  Quarles. 

The  subpcena  was  "served  upon  him  in  180§;  the  attach- 
ment  was  returned  executed:  the  decree  niai  ^as  entered  it) 
1808;  in  J^ia,  (just  as  my  client  was  gettmg  a  glimpsp  of 
equity,)  he  comes  forward,  and  ii^si^ts  upon  setting  aside  the 
decree,  on  his  filing  his  answer,  without  assigning  any  rea- 
son for  not  having  filed  it  during  that  great  length  of  time ! 
|f  such  a  practice  be-  permitted,  it  will  open  a  door  for  par- 
ties always  to  trifle  with  the  court,  and  defeat  justice.  The 
role  is  that  a  reasonable  time,  and  no  more,  ought  to  be  al- 
lowed to  set  aside  a  decree  nisi,  (c)  (c)  Wyqn.  26j 

But,  upon  the  meriu,the  ground^  taken  in  the  answer  he  ca«et.?79,  TO.' 

attempted  tp  Qle  were  not  suflScient,  if  true,  to  affect  the  de-  ^^^w  v.  fhrnp- 

ton 
cree.  A  claim  tq  unliquidated  damages  for  a  toft  is  no  ground 

for  a  set-off  against  a  judgment.      ♦ 

Williame  in  reply ^  Mr.  Mcholtu  and  myself  differ  as  much 
about  the  facts,  a^  we  do  about  the  law  of  this  case.  The 
decree  niti,  entered  in  1808,  was  never  served  upon  Queries. 
The  first  notification  he  received  was  the  service  of  a  copy 
of  the  decree  of  1812,  which  contained  a  reservation,  per- 
mitting him  to  shew  cause  against  it  on  or  before  the  first 
-of  January  1813  ;  on  which  day  he  appeared  and  offered  to 
file  bis  answer.  The  chancellor  then  ought  to  have  received 
it,  since  it  was  offered  within  the  reservation  of  his  own  de- 
cree. 
That  answer  alleged  a  circumstance  of  great  UDportance;^ 
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NomrBn,    viz.  that  deed  of  trust  was  executed  in  CQnsidefatfon  of  the 

1813 
I  .^v"^^    relinquishment  by  Mrs.  Quarles  of  her  right  of  dower  id  a 

Quarks  house  and  lot  in  Richmond.  It  is  true  that  m  conveyance  af- 
^*  ter  marriage  without  consideration  is  roid ;  but  if  it  be  upon 

valuable  consideration,  as  where  the  relations  of  the  wife  un- 
dertake for  her  that  she  shall  relinquish  her  dower  in  consi- 
deration of  the  conveyance,  and  such  relinquishment  is  made, 
the  conveyance  is  good. 

The  question  of  inadequacy  of  price  in  the  first  sale  was 
fully  before  the  County  Court,  which  permitted  the  trustee 
to  purchase,  and  held  him  to  his  bargain.  Lacy  in  his  ex- 
ceptions made  the  point,  and  was  overruled  by  the  court 
The  case  of  Whichcfite  v.  Laurence^  quoted  by  Mr.  JSTicholoMy 
was  re-considered  in  Camfibell  v.  Walker^  5  Feteyy  jr.  and 
modified  by  the  court. 

When  a  court  of  equity  has  affirmed  a  sale  by  commission- 
ers appointed  by  itself,  (until  which  affirmance  no  title 
passes  by  the  sale,)  no  other  court  of  equity,  except  upon  an 
appeal,  can  question  it.  The  plaintiff  in  this  case  does  at^ 
tempt  to  impeach  the  first  sale.  If  not,  he  has  no  claim  at 
all ;  for  if  the  first  sale  w^  good,  the  property  was  vested  in 
the  purchasers,  and  he  has  nothing  to  do  with  the  second  sale. 

Mr.  ^/tcholas  says,  he  does  not  wish  to  interrupt  the  trus- 
tees, but  only  to  claim  the  fund.  If  so,  why  are  they  made 
.  parties  ?  yet  he  says,  (and  the  chancellor  says,)  they  are  trus- 
tees of  the  surplus  for  the  creditors  of  Qtmrlew. 

Thursday f  March  Slst,  1814,  Judge  Roave  pronounced 
the  opinion  of  the  court. 

The  court  is  of  opinion,  that  although  it  is  not  competent 
to  a  husband,  after  his  marriage,  to  defeat  or  obstruct  his 
creditors  by  a  sale  or  exchange  of  his  property,  and  by  ukihg 
a  conveyance  of  the  money  pr  property  received  therefor,  to 
the  use,  or  for  the  benefit  of  his  wife  or  family  ;  (s^ch  con- 
veyances being  deemed  voluntary  and  fraudulent,  in  relation 
to  creditors ;)  yet  that  the  case  may  be  otherwise,  in  relation 
to  so  much  of  such  money  or  property  as  goes  to  compen- 
sate the  just  interesU  of  the  wife;  and  it  ^^pea^iog»  fe>m 
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the  answer  of  F.  fV.  Quarlesj  eichibiled  in  thb  case,  that  a  November, 
part  of  the  King'  William  lands  in  the  proceedings  mention-  i^^.j!Lj 
cd,  or  the  proceeds  thereof,  was  intended  to  be  settled  on       Qoaries 

Mrs.  Quarlesy  in  lieu  of  her  dower  in  the  lot  in  Richmond,  ^• 

Laicey. 
s6ld  by  her  husband,  and  her  dower  in  which  was  relinquish- 
ed in  consideration  thereof,  the  court  would  be  of  opinion  to 
reverse  the  decree,  on  the  ground  pf  not  receiving  that  an- 
swer, and  permitting  the  appellant  to  verify  the  fact,  but  for 
the  circumsunce  that  enough  of  the  surplus  proceeds  of  the 
said  King  William  lands  will  be' left  to  compensate  her  right 
of  dower  aforesaid,  under  any  reasonable  calculation,  afcer 
the  appellees  debt,  a^  well  as  that  of  Robert  BayloTy  shall 
have  been  first  pai^. 

The  court  is  also  of  opinion,  that  the  sale  of  the  land  in  the 
proceedings  mentioned  having  been  made  by  one  of  two 
trustees,  and  bought  in  by  him  for  the  benefit  of  both,  at  a 
very  inadequate  price ;  that  the  said  sale  not  having  been 
made  pursuant  to  the  decree  of  King  William  Court,  which 
directed  aa  much  of  the  land  to  be  sold  as  would  pay  the 
debt  Id  the  decree  mentioned ;  (which  excludes  the  power 
of  selling  in  smaller  quantities;)  and  the  same  having,  in 
this  case,  been  sold  in  smaller  quantities  at  difierent  times  ; 
(a  circumstance  which,  even  in  the  opinion  of  the  trustees 
themselves,  may  have  diminished  the  price  obtained  there- 
for;)  and  that  the  said  sale  having  been  also  made  under  a 
general  impression  existing  in  the  neighbourhood,  (of  which, 
however,  the  trustees  are  not  proved  to  have  had  know- 
ledge,) that  the  same  had  been  before  sold  hj  private  con- 
tract ;  that  the  purchases  thereof  by  the  trustees  themselves, 
voder  these  circamatances,  are  not  valid,  nor  can  become  so 
by  their  having  subsequently  relinquished  the  same  for  the 
benefit  of  Mrs.  Quartet  and  her  family.  As  to  the  circum- 
sunce mentioned  by  the  trustees,  that  the  agent  of  the  cre- 
ator was  present  to  urge,  or,  as  is  said,  to  force  the  sale,  the 
court  is  clearly  of  opinion  that  no  such  influence  ought  to 
have  operated  upon  them— and  that  trustees,  acting  under 
private  deeds  of  trust,  as  well  as  those  acting  under  decrees 
of  a  Court  of  Chancery,  should  consider  themselves  imikrtial 
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^^1813*^    agents  for  both  parties,  and  act  in  all  sales  for  the  interest  of 
V^^y-^^  the  debtor  as  well  as  the  creditor.    On  these  grounds  the 
Quarles      court  is  of  Opinion,  that  the  sales  of  the  land  by  the  trustees  to 
t^ey.        themselves,  under  the  circumstances  aforesaid,  were  not 
valid,  and  did  not  transfer  the  right  to  them ;  but  that  error 
having  been  corrected  by  their  subsequent  sale  to  Buckncr 
for  a  full  and  fair  consideration,  the  proceeds  of  which,  after 
satisfying  Baylor^s  debt,  ha^  been  vested  in  Mrs.  Quarles 
and  her  &mily,,the  court  is  of  opinion,  that  the  said  last  men- 
tioned sale  should  not  be  disturbed,  but  be  ratified ;  but  that 
so  much  of  such  proeeeds  should  be  held  liable  to  the  debt 
-    of  the  appellee  as  shall  be  necessary  to  pay  the  same.    On 
these  grounds  the  decree  of  the  Court  of  Chancery  b  to  be 
affirmed. 


March  3if^  Bell  agmnst  Bugg. 

1.  A  deckra-     IN  this  case,  (after  a  verdict  for  the  plaintiff  in  slander,) 
tdonm  slander,   .j^j  ..  *.., 

laying  the        the  defendant  raoved^  m  arrest  of  judgment,  that  no  action^ 

^J^^^^  ^  able,  charge  was  made  in  the  declaration,  "  both  counts  being 
thatthedefen-laid  in  the  alternative;  that  is  to  say,  that  the  defendant 
certoin^^onls,  ^P^^®  certain   words,  or  vmrdt  of  the  name  imfiortr    The 

^or  worjfc  0/ Superior  Court  of  law  over-ruled  the  motion,  and  entered 
the  same  im-       .  *.    '  •.        ,  .     .#« 

port;*  is  good  judgment  for  the  plaintiff;  whereupon  the  defendant  obtain- 
after  venfict   gj  ^  ^pi^  j,f  supersedeas  from  a  judge  of  this  court ;  and,  on 

2.  The  effect  the  petition  of  the  plaintiff  in  error,  Tuesday,  November 

per9s^^^y  ^^**'  1812,  the  same  writ  of  supersedeas  was  extended  to  a 

^^^^'^^Jj^  judgment  which  had  subsequently  been  obtained  upon  a 

judginienton  a  forfeited  forth-Kxtming  bond. 
Ibrteited  forth- 

w^Shoiftis^i'lf'      WfcitAam  for  the  plaintiff  in  error; 

another  writ.  ___. 

(T?  See  Mmi-       ^^'>  contra. 

roe  r.    Webb'9 

executors,  ante.      Thuriiday,  March  ZUt,  1814,  Judge  RoA«  pronounced 

the  court's  opinion,  that  there  was  no  error  in  the  judgm^my 

which  was  therefore  affirmed. 
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Donaghe  against  Rankin-  ^^A^Z 

25^i,  1813. 
AFTER  a  verdict  for  the  plaintifT,  upon  the  plea  of  not  guil-     l.  A  decUra-- 
ty,  in  an  action  of  slander,  a  motion  was  made  that  judgment  ^°"'   *^ntain^ 

be  arrested,  on  the  ground  that  no  cause  of  action  was  laid  ing  only  a  re«- 

tal  of  slander- 
in  the  declaration ; — there  being  no  c/mrge  of  anj  slanderous  ous  words,  and 

Words  spoken  by  the  defendant.  ^^  direct 

'^  •'  charge  that 

The  declaration  was  in  the  following  words  :— <<  Samuel  those  words 

Rankin  complains  of  Hugh  Donaghe^  in  custody^  &c.  in  a  defendant^    is 

plea  of  trespass  on  the  case,  for  that  vf her  eat  the  plamtiff  is  had  after  ver- 

,  ,  •.      .  .  .    .     ,  .  diet    O^-See 

ztk  honest  man  and  good  citizen,  and  had  never  been  ac-  HortTs  executor 

cused  or  suspected  of  forgery,  perjury,  or  other  crime  what-  ^  ^m^2^' 

ever,  before  Hugh  Donaghe  upon  the  —  day  of Maoris  adnd' 

and  year ,  at — ,  in  Augusta,  withm  the  juris-  Dateney,  3  ff. 

diction  Sec,  in  the  hearing  &c.,  did  utter  of  concerning:  the  ^-^  127;  Xo- 

*  max   V.    Hordf 

plaintiff  the  false,  malicious,  and  slanderous  words  follow-  ibid,  271;  Sifme 

ing,  to  wit,  you   (the  plaintiff  meaning)  forged  a  receipt,  !;  ^^^  "*  ^* 

(meaning  a  receipt  filed  in  the  Chancery  District  Court  in  a  Cooke  y,  SUmms 

.  ■  2  Call  39' 

cause  betwixt  Samuel  Ist  Jamea  Rankin  and  Hugh  Donaghe^  Wnston's  exe- 

and  swore  falsely  respecting  said  receipt  in  said  cause,  you  ^^^^^  J-  ^^' 
(meaning  the  plaintiff)  are  perjured,  having  sworn  false  re- 187 1  and  Sex- 
specting  said  receipt  which  you  forged ;   and,  of  bis  further  «  jjZj,/-        *' 

malice,  in  another  conversation,  at  — ,  in  the  county    > 

aforesaid,  the  said  Hugh  Donaghe  published  of  and  concern- 
ing the  plaintiff  those  other  false  and  malicious  words  fol- 
lowing, to  wit,  he  (meaning  the  plaintiff)  forged  a  receipt, 
putting  the  defendant's  name  to  it,  (meaning  a  receipt  filed 
in  the  District  Chancery  Court  holden  at  Staunton  in  a  cause 
betwi^ct  Samuel  ^  Jamen  Rankin  and  said  fionaghe^)  and  he 
(meaning  the  plaintiff)  swore  falsely  concerning  said  receipt 
in  said  cause,  and  is  perjured,  and  has  been  guilty  of  for-^ 
gery,  for  which  I  (meaning  himself  the  defendant)  could 
have  his  the  plaintiff's  ears,  by  reason  of  those  false  and 
scandalous  reports  of  the  defendant,  the  plaintiff  has  lost  his 
good  name,  and  received  damage  one  thousand  dollars.'* 
The  superior  court  of  law  over-ruled  the  motion,  apd  en- 
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NovBMBXB,    tercd  judgment  for  the  plaintiff^  from  which  the  defendant 
1813.  /  ,  '^ 

Donaghe 


V. 

Raokin. 


IVirt  for  the  appellant. 

Peyton  JRandolfih  for  the  appellee. 


Friday i  jf/iril  U/,  1814,  the  president  pron6unced  the 
court's  opinion  as  follows : 

"  The  declaration,  in  this  case,  containing  a  mere  recUal 
of  slanderous  words,  and  no  direct  charge  (hat  those  words 
were  spoken  of  the  plaintiff  by  the  .defendant,  the  court  is 
of  opinion,  that  it  is  insufficient  to  mauitain  the  action.  The 
judgment  is  therefore  reversed  with  costs.** 


day,    March 
14th,  1814. 

1.  A  judg- 
ment oug^t 
not  to  be  en- 
tered   on   a 
bond   for   a 
som  of  money, 
"  subject  to  a 
credit  for   a 
hogshead   of 
tobacco," 
without  ascer- 
taining its  va- 
lue; but  the 
amount  of  such 
credit  should, 
in  the  first 
place,  be    as- 
certained by  a 
writ  of  en(nii- 
ry,  and  judp- 
ment   should 
be  rendered 
for  the    ba- 
lance. 

OC?  See  Rev. 
Code,  1st  vol. 
ch.  66,  sect  42. 
p.  80. 


Early  against  Moore. 

THOMAS MOOREy  assignee  of  Andrew  Dotiald^  brought 
an  action  of  debt  against  Jacobus  Early.  The  declaration 
made  zfirofert  of  a  writing  obligatory  under  seal,  describing 
it  as  an  obligation  in  which  the  defendant  acknowledged, 
that,  on  a  final  settlement  of  hia^accounts  with  Andrew  Don- 
aldy  he  owed  him  justly  the  sum  of  327 L  4«.  4rf.  with  interest 
from  March  22d,  lS04y  ^  tubject  only  to  a  credit  for  one 
hogMhead  of  tobacco^  delivered  in  the  year  1799.'*  The  de- 
fendant  pleaded  ^/laymenty'*  but  afterwards  waved  his  |)lea  ; 
whereupon  judgment  was  entered  against  him  for  the  said 
sum  of  money,  with  interest,  «  subject  to  a  credit  for  one 
hogshead  of  tobaccoy delivered  in  the  year  1799  ;**  without  as- 
certaining the  value  of  the  tobacco. 

To  thb  judgment,  together  with  the  subsequent  judgment 
on  a  forthcoming  bond,  a  writ  of  sufiersedeas  was  awarded 
by  a  judge  of  the  court  of  appeals. 

Wirt  for  the  plaintiff  in  crroi^. 
Wickham  contra. 


Digitized  by  VjOOQIC 


Moore. 


In  the  SSth  rtar  of  the  CommonweaUh.  MS 

Thursday^  Afiril  7th,  1814,  Judge  Roanx  pronounced  the       Maiu:h, 
court's   opinion,    that  the  District    Court    erred   in   ren-  ' 

dering  judgment  for  327/.  4*.  W.  with  interest,  &c.  subject        ^^^ 
to  a  credit  of  a   hogshead  of  tobacco  delivered  in, the  year  ^• 

179  9,  instead  of  having  the  value  of  that  tobacco  ascertained, 
as  of  that  date,  and  rendering  judgment  for  the  balance,  after 
the  amount  of  that  value  with  interest  shall  have  been  de« 
ducted. 

Both  judgments  reversed,  and  the  cause  remanded  to  the 
superior  court  of  law,  ^<  in  order  to  be  proceeded  in  subse- 
quent to  the  waver  of  the  plea." 


Scott  against  Hardaway.  4^lKS" 

1814. 

ON  the  17th  of  August,  1801,  John  AnderMoriy  w)th  Stith  i.one  Inspec- 

Hardaway  and  John  Meanly y  his  securities,  executed  their  }P\  of  tobac^ 

bond  to  James  Monroe,  governor  of  this  state,  in  the  sum  by  the  miscon- 

of  four  thousand  dollars,  conditioned  to  be  void,  if  the  said  other,  may 

John  Anderson  should  perform  his  duty  as  an  inspector  of  brinaf  suit  up- 

^  .  on  the  officiu 

tobacco,  at  Barksdalc  s  warehouse,  according  to  the  direc-  bond  of  such 

tions  of  tlie  act  of  the  general  assembly  for  reducing  into  ^|n"t  htmand 

one  the  several  acts  for  the  inspection  of  tobacco.    On  this  his  securities. 

bond  a  suit  was  brought  in  the  county  court  of  Dinwiddie,  s.one  inspeo. 

for  the  benefit  and  at  the  relation  of  William  Scott^  who  was  ^^^  embezzled 

a   quantity  of 
co-inspector  with  John  Anderson^  at  the  same  warehouse,     transfer  tobac- 

The  declaration  set  forth  the  bond  and  condition,  and  as-  ^^J  kno^* 

signed  two  breaches  : — ^First,  that  Anderson  had,  without  ledge   of  the 
,      ,  ,    *  .  .         ^    *s  .       ^  other,  who, 

the  knowledge,  consent,  or  pnvity  of  Scotty  appropnated  supposing  it  to 

10,596  lbs.  of  transfer  tobacco,  brought  to  the  said  ware-  ^*^jj^^ 

house  by  different  persons,  to  his  own  use ;  being  the  amount  sold  it,  as  di- 

of  several  parcels  of  transfer  tobacco,  for  which  the  said  in-  S^^8ection<rf 

spectors  had  given  receipts ;  and  that  the  said  William  Scotty  the  tobacco 

,  law»  and  paid 

having  become  liable  for  it,  paid  for  it  at  the  rate  of  18«.  \d.  the  money 

arising  from 
the  sale,  to  the  proprietors  of  the  receipts,  but,  afterwards,  discovering  the  deficien^, 
refunded  to  the  purchasers  the  money  received  of  them.  It  was  determined  that,  for 
the  sum  so  refunded,  he  had  a  sufficient  cause  of  action  upon  the  bond  of  his  delin> 
quent  co-inspector. 
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per  cwt.,  and  took  in  their  receipts.  Secondlf,  that  the  said 
Scott  did,  on  oath,  lay  before  and  exhibit  to  the  court  of 

Dinwiddle  tounty,  on  the day  of  September^  1803,  an 

account  of  all  pther  transfer  receipts  for  transfer  tobacco, 
at  the  said  warehouse,  that  had  not  before  been  taken  in  and 
received,  which  amounted  to  90 16 lbs.  of  transfer  tobacco; 
that  the  said  Scott  did,  on  that  day,  sell  the  tobacco  in  the 
last  mentioned .  receipts  set  forth,  subject  to  the  usual  de- 
duction, at  the  court  house  of  that  county,  at  the  price  of 
18«.  Id,  per  cwt. ;  and  that  the  said  William  Scott  did  pajr 
the  money  arising  from  the  sale,  in  satisfaction  of  the  re- 
ceipts ;  but  that,  previous  to  the  sale,  the  said  John  Anders 
pony  without  the  knowledge,  consent,  or  privity  of  the  said 
Scott^  had  appropriated  to  his  own  use,  or  otherwise,  dis* 
posed  of,  the* last  mentioned  tobacco;  whereby  the  said  WU* 
liam  Scott  became  liable  to  pay,  and  did  pay  8U.  9«.  iOd., 
the  value  of  the  last  mentioned  transfer  tobacco ;  and  that 
therefore-  the  action  accrued  to  the  plaintiff  to  recover  the 
said  four  thousand  dollars,  &c. 

The  defendant  specially  demurred  to  the  declaration.  The 
county  court  over-ruled,  the  demurrer^— gave  judgment  for 
the  plaintiff  for  the  four  thousand  dollars,— -and  awarded  a 
writ  of  enquiry  of  damages.  A  jury  was  impannelled^  imd 
brought  in  a  verdict  assessing  -damages,  but  the  transcript 
of  the  record  is  defective  in  omitting  the  part  of  the  ver-^ 
diet  which  stated  the  sum,  and  also  the  cominencement  of 
the  judgment  thereupon.  The  concluding  part  appeared, 
however,  <Uo  be  discharged  by  the  payment  of  258/.  I69.  4d^ 
damages,  with  interest  arising  thereon,  after  the  rate  of  six 
per  centum  per  annum,  fro^  the  21st  day  of  May  1805,  till 
paid,  and  the  costs.''  The  defendant  StitA  Hdrdatoay  ap- 
pealed to  the  District  Court  of  Petersburg }  and  that  court 
reversed  the  judgment  of  the  county  court,  and  entered 
judgment  for  the  defendant ;  to  which  the  plaintiff,  on  the 
petition  of  WUHam  Scottf  obtained  a  supersedeas  troxa  a 
judge  of  this  court. 


Leiffh  for  the  plaintiff.    That  an  action  lies  on  an  inspects 
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tor's  bond  for  the  benefit  of  an  individual  whose  tobacco  h      Mamsi 

1814. 
embezzled,  was  settled  in  the  cases  of  the  Commonvfealth    i^-y-^/ 

V.  ColguhauTUj  (a)  and  Pgge  v.  Peyton  ^  othera.  (b)    The         g^^tt 

question  now  to  be  decided  is,  will  an  action  lie  for  one  in*    |.^7' 

ifiector  on  the  bond  of  hU  cO'inafiector^  for  injury  arising  to         -^^ 

the  former  from  the  misconduct  of  the  latter  as  such  ?  241—245. 

The  duties  of  the  inspectors  are  joint ;  but  their  bonds 

{h)Ibid,S^. 
are  separate :— -each  enters  into  a  several  obligation  to  do 

the  duties  of  both.  The  principle  which  governed  the  cases 
before  mentioned  is  expressed  in  Judge  Roane's  opinbn, 
S  A  fie  M.  241;  viz.  that  '^a  person  whose  tobacco  is  em- 
bezzled is  a  fierson  injured  within  the  .meaning  of  the  act, 
and  has,  ex  debito  juatitUj  a  right  to  put  the  bond  in  suit.'^ 
It  follows,  by  parity  of  reason,  that  any  fieraon  injured  by 
the  inspector's  misconduct  in  office  has  the  same  right. 

The  condition  of  the  bond  is  ^  for  the  true  and  faithful 
performance  «of  his  duty,  according  to  the  directions  qf  the 
act  /"--one  of  which  is  to  deliver  out  all  tobacco  when  de* 
manded  for  exportation.  In  the  present  case  there  is  a  di- 
rect breach  of  the  condi^on,  by  embezzlement; — ^and  a  di* 
rect  injury  to  the  co-inspector,  who  is  obliged  to  make  good 
the  loss. 

It  may  be  objected,  that  the  injury  is  to  the  holders  of 
the  notes,  and,  tliough  they  might  sue,  the  co-inspector, 
satisfying  them,  shall  not  stand  in  their  shoes.  But  the 
holders  look  to  both  inspectors  for  the  defoult  of  either ;— • 
as  both  are  to  sign  crop  and  transfer  notes,  (c)  and  both  are  (c)  Rev.  Code^ 
liable  for  double  value ;  {d)  and  therefore  the  embezzle-  J^  15? '^^ 
meot  by  one  inspector  is  a  direct  injury  to  the  other.  360,  sect  30. 

It  may  be  said,  that,  as  the  two  inspectors  act  together,  (jn  h,^  p.  260« 
the  misconduct  of  one  shall  be  intended  the  misconduct  of  ^^^*  ®^*^***  ^» 
both  ;  and  in  fiari  delicto  fiotior  est  conditio  defendentis.    But 
the  law  supposes  one  may  be  guilty,  and  the  other  inno- 
cent. (<r)     It  is  easy  to  imagine  a  variety  of  cases  in  which  r^  j^  p  05^ 
it  may  be  so  j— such  as  enU>ezzleraent  of  tobacco,— filtering  sect  36» 
marks, — ^re-issuing   notes,— embezzlement  pf  money,   &c* 
And,  in  this  case,  the  hfX  apparent  on  the   record  iS|  that 
Scott  was  innocent,  and  jindenon  gMilty* 

VOL.  IV.  L  1 


Digitized  by  VjOOQIC 


tee  Siiprme  Court  of  Jippeais. 

Ma&cb,  David  Robertson^  for  the  defendant.     Thb  is  a  very  piato 

x^msj^^^i  case.    Both  inspectors  arc  regarded  in  law  as  equally  guiltjr* 
Scott        ^^^  injury  complained  of  in  the  declaration  could  not  have 
^7*  taken  place  without  the  grossest  neglect  and  inattention,  or 

wilful  connivance  on  the  part  of  WilUam  Scott,  By  an  atten- 
tive performance  of  his  duty,  he  could  have  prevented  ^n« 
devBorCo  delinquencies:  He  is  therefore  fiarticefis  crimimBf 
and  ought  not  to  mainuin  an  action  agunst  his  co4nspector. 
But  if  Scott  can  maintain  any  action  against  Anderson^  it 
cannot  be  on  the  bond^  against  him  and  his  securities ;  but 
only  on  the  cuncy  for  money  paid,  laid  out  and  expended  for 
him,  or  lent  and  advanced  to  him,  or  had  and  received  by 
him,  to  the  use  pf  Scott.  He  cannot  recover  against  Hardo" 
fpoy,  the  %ecurityy  for  two  reasons  :-i-(ir8t,  because  the  partiea 
intended  to  be  secjired  were  the  owners  of  the  tobacco  ;  and, 
as  to  them,  thebcmd  was  extinguished  by. the  payment  made 
by  Scott,  and  became  a  nullity  :— secondly,  beeanse  obliga* 
tions  are  never  extended  to  increase  the.  responsibility  of 
(a)  Harriam  securities. (a)  The  court  will  never  deprive  a  security  of  any 
W^aM^36  ^  ^%^^  advantage:  though,  sometimes, /or  his  benejlt^  they 
will  let  him  stand  in  tlie  shoes  of  his  principal,  and  -consider 
the  bond  in  force. 

At  any  rate,  the  District  Court  acted  correctly  in  revers- 
ing the  judgment  of  the  County  Court,  for  the  foUowmg  pal- 
pable errors  r-^rst,  that  damages  were  given  for  tobacco 
sold  by  Scptty  as  being  in  the  warehouse,  when,  in  fact,  it 
was  not  there  ;  which  was  a  fraud  on  the  publip,  or,  at  least 
on  the  purchasers,  or  a  proof  of  his  neglect  i  he  applied  the 
money  arising  from  the  sale  to  the  payment  of  the  receipts  ; 
and  then,  being  liable  to  the  purchasers  for  the  fraud,  he  paid 
them;  and  now  seeks  to  be  remunerated  out  of  the  pocket 
of  the  innocent  security !— secondly,  because  the  jury  did 
not  assess  the  quantum  of  damages,  but  merely  found,  in  ge- 
neral terms,  that  the  plaintiff  had  sustained  damages  by  the 
breach  of  the  condition*:— thirdly,  no  copy  of  the  account  of 
the  tobacco  sold,  referred  to  as  exhibited  with  the  declara- 
tion, is  to  be  found  in  the  record  :— and,  fourtlilv,  the  judg^* 
ment  is  entered  erroneously  for  the  g4000|  to  be  discharged 
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by  the  payment  of  258/.  16«  4d.  and  cosu  ;-^t  should  have 
been  for  the  S  4000,  to  be  discharged  by  the  payment  of  the 
damages  in  this  case,  and  such  damages  as  should  be  assess- 
ed hereafter  in  suits  to  be  brought  by  other  persons  aggriev- 
ed by  the  misconduct  of  the  said  John  jhuier9on.{^\) 

f  . 
Hay 9  on  the  %ame  aide^  admitted  the  law  to  be,  that  persons 
injured  by  the  embezzlement  might  hare  sued  Anderson  on 
the    bond.    But  it  does  not  follow  that  Scott^  the  other  in- 
spector, can  maintain  such  a  suit.  The  persons  injured  were 
the  persons  whose  jtobacco  was  embezzled.    Those  persons 
had  the  right  to  bring  suit  against  AndetBon  and  his  securi- 
ties on  hU  bond.    They  could  not  sue   Scott  on  that  bond ; 
though  they  might  have  sued  Scott  and  Anderson  on  their 
joint  receipts  for  the  tobacco.    There  was  no  right  in  Scott 
to  siie  on  the  botod.    He  was  not  the  person  injured  by  the 
act  com/d(dned  of.    Andefrson  might  reasonably  and  lawfully 
Itarc  told  him,  that,  if  the  owners  of  the  tobacco  chose  not 
to  sue  him  {Anderson)  on  the  bond,  he  (Scott)  had  no  right 
to  complain.    It  surely  cannot  be  contended  that  he  had  the 
right  of  action,  and  that  the  owners  of  the  tobacco  had  also 
the  same  right  on  the  same  bond  ;  so  as  to  subject  Anderson 
to  two  actions.    When  Scott  paid  the  money,  he  was  entitled 
to  his  action,  but  not  upon  the  bond.    The  owners  of  the  to^ 
bacco  could  not  transfer  to  him  their  right  of  action.     The 
bond  itself  is  not  transferable ;  and  if  it  were,  there  could 
be  no  right  of  action  upon  it  in  this  case ;  for,  by  the  pay- 
ment to  them,  it  was  discharged,  and  became  dead  and  bu- 
ried as  to  them.    They  had  therefore  no  right  of  action  to 
transfer.      If  the  payment  was  cofhfiulsory^  his  remedy  was 
case  for  money  advanced  ;{a)  but  the  voluntary  advancer  of 
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(a)    Long^ 


money  to  satisfy  a  bond  has  no  remedy  in  law  or  equity,  un-  ehamp  vs. 
less  he  did  it  at  the  request  of  the  obligor,  or  was  bound  to  Z^^^*139. 
pay  it. 

It  does  not  follow,  that,  because  the  duties  of  inspectors 
are  jobt}  their  delinquencies  are  joint  in  all  cases.    Upon 

(1)  Note.    S^^BibbYs.  Cftuthome,  1  JVath,  9h 
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Mamm,      their  reccifits^  they  are  jointly  liable ;  but  not  upon  their  bondt, 
4^,,/.    Suppose  one  inspector  was  wilfully  to  destroy  a  hogshead  of 
Scott        tobacco,  while  the  other  endeavoured  to  prevent  it ;  could  a 
^'  suit  be  brought  against  the  innocent  inspector  on  M9  bond  ? 

^*  Scott  was  certainly  not  liable  on  Anderson* 9  bond  :-^-nci- 
ther  was  he  answferable  on  his  own  bond  for  AndenorCn  mis- 
conduct He  therefore  paid  the  money  voluntarily,  and  had 
DO  right  of  actiob. 

G.  K.  Taylor  in  reply.  It  is  not  to  be  doubted  that,  in  con- 
sequence of  the  clerk's  clumsy  manner  of  entering  the  judg- 
ment of  the  County  Court,  it  was  erroneous.  If,  therefore, 
the  District  Court  only  had  reversed  the  proceedings  sub- 
sequent to  the  writ  of  enquiry,  we  should  not  have  complain- 
ed. But  that  court  proceeds  to  give  a  judgment  on  the 
merits,  turning  the  plaintiff  entirely  out  of  doors,  without  the 
possibility  of  re-entering  them  for  the  same  cause  of  action  -, 
which  is  the  error  complained  of. 

It  is  contended  by  the  counsel  for  the  defendant,  *  that 
Scott  acted  improperly  in  selling,  at  September  court,  1803, 
tobacco  which  was  not  b  the  ware-house.  To  this  I  answer; 
1st,  the  declaration  positively  avers,  that  AndeT9on  had,  be- 
fore the  day  of  sale,  without  Scott* a  knowledge^  conaent.  or 
firrvity^  embezzled  the  tobacco.  3d.  The  law  directs  the 
inspectors,  at  September  court,  to  lay  befoi^  the  court,  on 
oath,  an  account  of  all  the  transfer  recHfitsi  not  taken  in  and 
sold,  and  that  they  shall,  immediately  after,  on  the  same  day, 
between  13  and  3  o'clock,  sell  the  tobacco  in  such  receipu 
contained  at  the  court-house  door,  and  pay  the  money  in 
(a)  Rev.  Code,  satisfaction  of  their  receipts.(fl)  When  5co^/,  then,  without 
#^34.^  suspecting  embezzlement,  sold  the  tobacco,  and  paid  its 
price  to  the  holders  of  the  receipts,  he  followed  the  law 
strictly;  But  his  gravamen  arises  from  his  not  being  able  to 
deliver  the  tobacco  to  the  purchasers  at  the  court-housO) 
when  demanded  to  be  converted  into  crop  tobacco :  for  he 
had  paid  its  price  to  the  holders  of  the  receipts  before  sach 
demand,  and  now  had  to  pay  that  price  over  again  to  the  pur- 
chasers, to  avoid  the  penalty  of  double  its  value. 
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Bat  Scottf  'tis  said,  ought  to  hare  watched  Anderaon^  and      Ma.rcs, 

1814i. 

not  having  done  so,  is  tn  fiari  delicto^  and  cannot  recover,    i^i.^^.,^1 
That  I  deny :— for  no  law  declares  that  one  trustee  shall        g^.^^^. 
watch  the  conduct  of  another,  even  in  ttommon  cases : —  ^• 

equal  confidence  is  reposed  in  both  ;  and  it  is  not  for  one  to 
be  a  spy  on  the  other.    In  this  case,  there  was  the  less  rea- 
son for  this,  as  both  had  taken  an  oath  to  be  faithful,  and 
Anderson  had  given  a  separate  bond  for  his  fidelity  to  the 
public  and  individuals.    The  act  of  assembly,  too,  considers 
it  differently ;  for  it  gives  to  the  party  grieved  by  the  non- 
attendance  of  an  inspector,  a  penalty  of  one  dollar  for  every 
neglect,  and,  in  extraordinary   cases,  a  remedy  by  action, 
against  the  inspector  neglecting  to  attend  :(a)  besides  which,  (^)  Rev. Code, 
it  provides  that,  when  either  shall  be  absent  from  his  duty,  sect.  15, 
the  third  inspector  shall  officiate  ;(6)  so  that  the  penalty  will  /^x  j^^^  p 
scarcely  ever  be  exacted,  or  the  suit  prosecuted:  and,  so  257, sect IL 
iar  from  exacting  this  eternal  watchfulness,  it  declares  that, 
between  the  10th  day  of  August  and  the  1st  of  October,  the 
attendance  of  only  one  fier  diem  shall  be  necessai7.(c)  (c)  IHd,  p. 

This  brings  us  to  the  main  question ;  preliminary  to  which,      *  ^^^    • 
it  may  be  expedient  to  examine  the  policy  and  purposes  of 
the  tobacco  law.    These  are,  in  the  first  place,  to  ensure  the 
credit  and  good  quality  of  the  ancient  staple  of  the  common- 
wealth ;  for  which  purpose,  all  tobacco  is  to  be  deposited  in 
public  ware-houses ;((/)  and  the  County  Court  is  required  to  (d)  Jbid.  p, 
recommend  "  four  fit  and  able  persons,  reputed  to  be  skilful       '  *^^^'  ^* 
in  tobacco,"  to  the  governor ;  of  whom  two  are  to  be  appoint- 
ed, and  a  third)  to  aci  in  case  of  absence  or  disagreement.(e)  (e)  ibid.  p. 

256—7  se<^ 

The  next  object  was  to  secure  the  depositor  of  the  article  ;  ^i.      ' 

for  which  purpose,  1.  Each  inspector  is  to  bind  himself  by 

an  oath ;(/)  2.  Each  is  to  give  a  separate  bond  in  the  penal-  (/)Ibid,  p. 

ty  of  4000  dollars ;  making  the  security  to  the  depositor  8000       ' 

dollars ;  3.  They  are  to  join  in  every  receipt  for  crop  or 

transfer  tobacco ;  from  which  it  would  follow  that  both  are 

liable^  immediately  and  primarily,  on  this  joini  receipt :  but 

the  law  does  not  leave  it  to  intendment ;  for  if  the  insfiectora 

do  not  deliver  the  tobacco  on  demand,  ^  they  shall  forfeit  and 

pay  double  the  value  of  the  tobacco."(^)  This  being  the  case,  261,  seet  21. 
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(«)  Page  V, 
Peyton,  2  JST. 
and.^  572—3 


another  point,  intended  bjr  the  law  to  be  attained,  h,  to  se- 
cure the  inspectors  against  the  delinquency  and  fraud  of  each 
other,  by  exacting  ultimate  security  for  the  indemnification 
of  either  when  aggrieved  by  the  other's  misconduct.  Where, 
indeed,  they  are  to  be  punished  feloniously,  as  for  issoiDg 
double  receipts  for  the  same  tobacco ;  or  infamously,  as  lor 
taking  a  bribe ;  each  answers  for  his  own  sin.  But,  for 
mere  neglect  of  duty  in  relation  to  the  holders  of  the  notesi 
by  non  delivery  of  the  tobacco,  each  is  immediately  liable  to 
the  holder,  and,  ultimately ^  on  his  separfite  bond,  to  the  other 
inspector.  For  why  are  the  inspectors  required  to  girc 
^efiarate  bonds,  if  not  for  the  purpose  of  making  them  re*- 
sponsible  to  eaeh  other  ? — The  law  might  have  exacted  one 
only,  in  the  penalty  of  8000  dollars,  which  might  have  been 
given  jointly,  and  would  have  been  just  as  beneficial  to  the 
depositors  of  the  tobacco.  But  the  legislature  foresaw  that, 
as  the  qualifications  required  were,  merely,  that  they  should 
be  ^'  fit  and  able  men,  skilful  in  tobacco,''  people  utterly  in- 
idifferent  to  one  another,  (nay,  sometimes,  hostile  and  odious,) 
might  be  yoked  together.  To  make  them,  then,  ultimately 
as  well  as  immediately  responsible  for  each  other,  without 
certain  indemnification  beyond  the  fortune  of  each^  would 
have  been  cruel  and  oppressive.  For,  suppose  a  man  <^ 
substance^as  here,  were  associated  by  the  court  with  an  in- 
solvent ;  must  he  either  forego  the  profits  of  his  appoiotr 
ment  and  salary,  or  incur  the  extreme  hazard  of  absolute 
ruin  by  accepting  them  ?  *      , 

The  law  intended  nothing  so  oppressive  and  unjust.  '  It 
therefore  declared,  that  each  should  give  a  bond  separate 
from  the  other,  with  distinct  security,  and  with  a  condition 
for  the  true  and  faithful  performance  of  his  particular  duty. 
It  is  silent,  indeed,  how,  or  for  whose  benefit,  this  bond  is  to 
be  prosecuted :  but  this  court  has  pronounced  that  it  may 
be  prosecuted,  ex  dbbito  justitiss,  for  the  benefit  of  any  ficr^ 
9on  injured.(a) 

The  sole  question  then  is,  whether  an  inspector  who  has 
been  compelled  to  pay  money  for  tobacco  embezsled  by  his 
co-inspector,  is  a  person  injured  under  th^  law  ?  By  cverj 
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I  in  the  commumtf ^  but  that  sceptic,  by  profession,  a  law-      March, 
yer^aa  immediate  answer  would  be  given  in  the  affirmative,    t^^^^^t 
Such  an  answer  has,  in  effect,  been  given  by  this  court :  for,        g^^^ 
though  the  reasoning  of  the  judges  applied  more  particu-  ^• 

larly  to  the  case  before  them,  their  terms  comprehend  every  ^* 

other  person  injured  4>y  the  inspector's  omission  to  perform 
hi»  duty. 

But  ^Do,"  saf  gentlemen.  ^  The  holder  of  the  tobacco  note 
was  the  person  injured ;  and,  he  being  satisfied,  the  bond  is 
fimctus  officio  ;*'  or,  in  Mr.  Hay't  language,  borrowed  from 
the  apostles'  creed,  ^  dead  and  buried."  So  it  was  as  to  that 
bolder ;  but,  (without  intending  a  profane  allusion,)  it  im- 
mediately '^krose  from  the  dead,'*  and  recovered  full  life 
and  operation  as  it  related  to  Scott.  For  what  was  to  make 
Anderson's  bond  void  ?  The  true  and  fitithful  performance  of 
his  duty  as  inspector.  Now,  that  condition  was  violated  by 
bis  embezzling  tobacco.  Does  ScoU*s  paying  its  value  to  ^ 
the  bolder  of  the  receipt  restore  Anderson  to  a  true  and 
fiuthful  performance  of  his  duty?  Is  there  not,  as  relates  to 
Andcrsofij  the  same  breach  of  the  condition  still  ? 

In  another  point  of  view,  the  proposition  is  not  correct  i 
for  more  people  than  one  may  be  injured  by  an  act  of  fraud 
or  embezzlement,  or  breach  of  contract;  and  not  altogether, 
but  in  succession.  For  instance,  ui  sells  B  a  negro,  and  war-' 
rants  the  title  :  B  sells  to  C  in*like  manner  :  and  C  ip  sued 
for  the  negro  by  Z>,  who  has  the  better  title.  When  D  ob- 
tains judgment,  C  is  the  injured  person  by  the  various  trans- 
actions, not  B  ;  but  when  C  obtains  judgment,  B  is  the  in«* 
jured  person ;  each  in  his  turn.  So,  if  the  holder  of  the  to- 
bacco notes  had  brought  suits  on  the  receipts,  hC)  till  he  got 
judgment  and  satisfaction,  would  have  been  the  injured  par** 
ty,  quoad  both  insfiectors.  But  if  Scott  had  satisfied  the  exe- 
cution, he  would  then  have  become,  in  his  turn,  the  injured 
party,  guoad  Anderson  /  for  it  was  AndersotCs  mal- versa tion 
in  oRice  that  occasioned  his  injury.  For  the  statute,  say  the 
court,  is  remedial^  and  to  be  benefically*  expounded  on  the 
part  of  every  person  injured.  And  if  this  idea  be  correct  in 
the  case  last  mentioned,  a  fortiori  is  it,  where  Scott^  to' avoid 
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MABctty      a  double  loss,  advances  the  value  of  the  tobacco*  and  takes  in 
1814> 
^^^J.    the  notes  ;  for  then  he  becomes  the  holder  of  the  notes ;  and 

g^^        if  the  former  owner  could  sue  And^9on*a  bond)  he  can. 

V.  i(  Monstrous/'  say  gentlemen  !  <^  Sue  the  bond  of  his  co- 

Hardaway.     .  '        /  o 

Inspector,  and  give  the  joint  receipt  in  evidence  to  support 

his' action*'  ?Yes  : — ^for,  (as  we  have  seen,)  the  bond  is  sepa- 
rately executed,  to  secure  each  from  the  fraud  of  his  col* 
league  ;  and  although  partners  cannot,  generally,  sue  each 
other  for  their  joint  transactions,  yet,  where  there  are  ani- 
(a)  Watwony  cles  qf  fim^ncTBhifij  each  may  sue  the  other  on  them.(a)  So 
p«395.  |jgj.g  ^^.  ^^  Y\2LS  made  a  covenant  between  the  parties,  on 

which  each  may  sue  the  other  ;  since  the  bond  given  is  with 
several  condition  for  faithful  performance  of  duties  of  office* 
To  shew  that  Seoft  is  not  a  person  injured,  it  is  said,  could 
he  have  sued  AnderaotCM  bond,  if  the  owners  of  the  to* 
bacco  had  not  troubled  him  ?  I  answer,  yes ;  for  he  had,  as 
dai^^i^a  qualified  pi'operty  in  the  tobacco,  enabling  him  to 
(6)  BaUei^t  *u^  ^^^  ^^  ^^  persons  but  the  owners.(6)    And  where  tobac- 
JV.P.  33.         CO  is  destroyed,  one  jointenant  may  sue  the  other  for  its  de- 
(c)   Wautm^  struction.(c).    If  Scott  had  a  right  to  bring  trfrver^  it  follows 
''^*  that  he  may  sue  on  the  bond ;  for  the  embezzlement  is  a 

breach  of  the  condition. 

But  how,  it  is  asked,  can  the  right  of  action  on  the  bond 
be  transferred  from  the  holders  of  the  receipts  to  Scott  .?— 
*  It  is  given  to  the  governor^  for  the  benefit  of  every  injured 
man  in  the  country  ;  and  if  the  injury  be  transferred,  from 
the  holders,  to  Scott^  the  right  of  action,  under  the  law  and 
decisions  of  this  court,  is  transferred. 

The  payment  oi  the  money  in  this  case  by  Scott^  was  by  no 
means  voluntary,  but  strongly  compulsory.  It  is  not  true^ 
that  he  was  liable  for  AnderhonU  delinquency  on  the  re< 
.  ceipts  only,  and  not  on  his  separate  bond ;  for  both  bonds  are 
sent  to  the  treasurer,  and  motions  are  made  on  each,  or  both, 
at  the  electbn  of  the  auditor.  Indeed,  how  could  the  com-* 
monwealth  decide  which  had  received  and  retained  the  mo- 
ney ?  So,  when  a  man's  tobacco  is  missing,  how  is  he  to  de- 
cide which  inspector  has  made  use  of  it?  And  the  decisioii 
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of  thh  coart  is  in  pointy  that  both  bonds  are  suable  bj  the 
party  injured. 

Saturday^  Mwember  ISth,  1814,  the  president  pronounced 
the  court's  opinion,  that  the  action  by  one  inspector  against 
another,  on  the  official  bond  of  the  latter,  may  well  be  main- 
tained, and,  consequently,  that  the  demurrer  was  properly 
overruled  by  the  County  Court ;  but,that  the  record  was  de* 
fective  in  this,  that  the  verdict  of  the  jury  assessing  damages, 
on  which  the  judgment  was  founded,  did  not  appear  therein  ; 
and  that  the  judgment  of  the  County  Court  was  erroneous 
in  not  attaching  the  recovery  to  future  injuries. 

Both  judgments  reversed,  and  new  trial  directed. 


March, 

1814. 

Scott 

▼. 

Hardaway* 


Parker  against  Garter  and  others. 


Argued  M* 
vember  21rt, 
1814. 
1.  It  is  a  set- 
A  majority  of  the  Judges  of  the  Court  of  Appeals  being  |led    rule   of 

interested  in  this  cause,  it  was  heard  and  determined  by  a  sel  'and  attor- 

nies  ought  not 
i.0  be  permit- 
ted to  give  evidence  of  facts  imparted  to  them  by  their  clients,  when  acting  in  their  ppo- 
fesmonal  character.  And  this  restriction  is  not  confined  to  facts  disclosed  in  relation  to 
iuits  actually  pending,  but  extends  to  all  cases  in  which  the  counsel  or  attorney  is  ap- 
plied to  in  the  line  of  his  profession,  whether  such  facts  were  communicated  with  an 
injunction  of  secrecy,  or  tor  the  purpose  of  asking  advice,  or  otherwise ;  unless,  in- 
deed, the  client  should  seem  to  vaunt  his  disclosures  to  the  public,  and,  as  it  were,  chal- 
lenge the  by-standers  to  hear  them. 

1.  A  licensed  counsel,  or  attorney,  employed  as  such,  to  draw  a  de^,  must  be  con- 
ndered  as  acting  in  the  line  of  his  profession,  and  bound  to  conceal  the  tacts  dbclosed 
by  the  person  who  employs  him.  ' 

3.  The  same  rule  applies  to  interpreters  acting  as  the  organ  of  communicatien  be- 
tveeu  the  client  and  his  attorney. 

4.  A  &ot  not  charged  in  the  bill  in  ch«&cery,  nor  put  in  issue  by  ^he  pleadings,  can- 
not be  relied  upon  by  the  plaintiff. 

5.  A  defect  in  the  tiforgn^  port  of  a  bill  cannot  be  supplied  by  a  subsequent  inter' 

6.  ^  A  promise  in  writing,  not  under  seal,  by  a  son  to  pay  a  debt  for  his  father,  must  be 
considered  nudum  pactum,  unless  some  consideration  moving  from  the  creditor  to  the 
ion«  or  some  agreement  binding  the  creditor  to  fbrbeartm^e,  or  ^e  like,  in  the  event 
^the  assumption  by  the  son,  be  proved. 

7.  A  plaintiff  comes  with  a  bad  grace,  into  a  Court  of  Ej^uity,  to  enforce  a  promise 
vhich  was  induced  by  unfounded  and  delusive  representations  on  his  own  part, 

VOL.  lY.  Mm 
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Parker 

V.  It  was  an  appeal  from  a  decree  of  the  Superior  Court  of 

Garter  and  • 

others.        Chancery  for  the  Staunton  District)  ^ismis^g  with  costs 

a  bill  exhibited  by  Ufomas  Parker  agamtt  John  C.  Caft^and 
Afifthia  his  wife^  Edward^  William^  and  Henry  Cartera  their 
sonS)  and  also  against  the  representatives  of  £dward  CarieTf 
who  was  trustee  in  a  deed  executed  by  William  FauntUnty^ 
&ther  of  the  said  Atifihioy  on  the  5th  of  April  1784|  convej- 
ing  sundry  slaves  for  the  benefit  of  her  and  her  children. 
The  object  of  the  bill  was  to  reader  those  slaves  liable  to  a 
debt  of  John  C.  Carter^  for  which  the  plaintiff  bad  obtained 
judgment  upon  a  bond,  dated  the  12th  of  April,  1784}  and  as- 
signed to  him  by  a  certain  HvkUon  Muae  :  or,  if  that  could 
not  be  done,  to  compel  the  sons  of  the  said  John  C  Carter  to 
pay  it,  by  virtue  of  an  agreement  alleged  to  have  been  made 
by  them  to  that  effect. 

The  plaintiff  contended  that  the  deed  of  trust  was  void  as 
to  the  creditors  of  John  C*  Carter^  on  the  grounds  that  the 
slaves  had  been  delivered  to  him  the  said  Carter  by  WilUam 
Fauntleroy^  at  the  time  of,  or  shortly  after,  the  marriage, 
which  took  place  several  years  before  the  date  of  the  deed  ^ 
and  that  he  held  them  in  possession,  as  his  own,  when  the 
deed  was  executed.    The  slaves  were  described  in  the  deed 
as  being,  ^  in  the  possession  of  the  said  A/iphia^**  at  the  date 
thereof.    The  bill,  in  these  particulars^  was  cpntradicted  by 
the  answers  of  Garner  and  wife,  but  supported  by  the  depoal- 
Uons  of  Richard  Parker^  who  stated,  that,  ^  many  years  ago, 
he  was  applied  toby  Col.  William Fauntleroy^  while  sitting  in 
the  bar  of  Richmond  Couvt-house,  to  draw  a  deed  of  trust  to 
settle  on  his  daughter,  who  had  married  John  C.  Carter^  se« 
veral  slaves  which  ke  (the  said.  Fauntleroy)  told  the  witness 
he  had  given  up  to  the  said  Carter^  on  his  marriage  with  his 
daughter  at  her  tnarriage  portion^  and  which  the  said  Carter 
had  then  in  his  possession ;  that  he  the  said  Fauntleroy  had 
understood  Carter  was  considerably  involved  in  debt  to  a 
large  amount)  and  was  m  very  eztrairagaiit  young  ^lan  \  and 
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that  be  was  afraid  the  slayes  he  'had  given  him^  would  be    NoTnnsB, 
pdiea  to  pay  hk  debts  s  ia  order,  therefore,  to  secure  them 
for  the  benefit  of  his  daughtery  he  requested  the  deponent  to      p  . 
draw  the  deed  before  mentioned :  on  the  deponent's  tellmg  ▼. 

him  it  was  probable  that  a  deed  made  so  long  after  he  had       ot^ert!^ 
possessed  the  said  Carter  with  the  said  slaves,  and  as  a  mar- 
riage portion  too,  would  not  coyer  them  from  creditors,  be 
replied,  that  he  wished,  notwithstanding,  that  he  would  draw 
it :  the  deponent  did  so,  whilst  he  was  at  the  bar,  and  under- 
stood it  was  afterwards  executed  and  recorded."    In  answer 
to  questions  put  by  the  defendants,  the  deponent  fiuther  said, 
that  ^  the  information  tpat  not  imftarted  to  Mm  in  confidence^ 
for  several  were  by  and  might  hare  heard  the  application : 
he  was  not  the  attorney  for  Af  r.  Fauntleroy^  for  no  euU  was 
depending ;  but  the  application  wom  eimfiiy  to  draw  the  deed^ 
without  any  thing  having  passed  between  them  previously 
on  the  subject;"  that  he  was  a  practbing  attorney  at  tha^ 
dme,  and  wrote  the  deed  as  such,  expecting  to  receive  ^ 
fee,  which,  however,  was  never  paid.     In  answer  to  a  ques- 
tion put  by  the  plaintiff's  attorney,  whether  the  fisicts  he  ha^ 
stated  respecting  Mr.  Carter^  situation,  his  marriage,  and 
lib  possession  of  the.  negroes,  were  of  such  a  nature  that  he, 
tlie  deponent,  might  have  had  knowledge  of  them  without 
information  from  Col.  Fauntieroy  ?  the  deponent  answered, 
that  he  <<  had,  previous  to  Col.  FauntleroyU  said  applicatien, 
knowledge  of  those  factsyro/n  informtttUm :  the  circumstances 
were  subjects  of  frequent  conversation  in  the  neighbour- 
hood."   The  deposition  of  the  same  witness,  being  taken  a 
second  time,  was,  in  si^bstance,  the  same  as  before,  with  the 
following  additions  ;  <<  that  it  was  generally  believed,  and 
known  by  mafty,  that  John  C.  Carter  wvii  greatly  indebted  tq 
sundry  persoitos ;  that  he  was  a  very  extravagant  dissipated 
young  man,  a^  many  y6iing  men  are  who  have  greitt  expec- 
tations ;  that  it  was  also  known,  generally,  that  Col.  Faunt- 
ieroy had  giyen  to  his  daughter,  on  her  marriage,  or  soon  aft 
ter  her  marriage,  sundry  slaves;  and,  the  deponent  thinks, 
the  deed  recite^  the  fact,  The-deponent  does  not  believe  Coi. 
fmmtkrt^yhtA  the  }tm  i4e»  thati  |a^suJiii«  ihf  settienii^ots 
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others, 


he  was  committing  a  fraud,  but  that  he  thought  he  was  acting 
the  part  of  a  provident  father,  in  securing  to  his  daughter 
the  portion  he  had  given  her  in  marriage  ;  nor  could  this  de*  ^ 
fionent  believe  hU  intention  wu  fraudulent ;  if  that  had  beeo 
his  opinion,  he  would  never  have  been  aiding  in  the  fraud.'* 
The  defendants,  sons  of  John  C.  Carter^  by  their  answers, 
denied  that  they  ever  made  any  such  agreement  as  that  set 
up  in  the  plainlifPs  bill.  They  alleged  tliat,  ^^  in  consequence 
of  some  letters  which  the  plaiutifif  had  written  to  thjeir  father, 
threatening  to  bring  a  suit  to  set  aside  the  deed  of  trust  as 
fraudulent  and  void,  afid  saying  that  he,  the  plaintiff,  was  the 
only  person,  among  the  numerous  creditors  of  their  fisuher, 
who  knew  of  the  defect  in  said  deed,  and  that  he  would  not 
disclose  it,  if  the  debt  to  him  were  paid,  the  respondents  did 
come  to  an  agreeprient  among  themselves,  that  they  would 
pay  off  the  debt  to  the  plaintiff  in  certsun  insCalmemsr-  They 
had  come  to  this  resolution,  upon  the  faith  of  his  secreqr, 
and  from  the  tear  of  the  fate  ^f  a  law  suit,  which,  if  unfavour- 
able, might  let  in  claims,  to  the  entire  destruction  of  that 
ju«t  provision  "which  their  grandfatlier  had  Qiade  for  their 
mother  and  themselves.    In  consequence  of  this  agreement, 
William  F,  Cartery  one  of  the  said  brothers,  wrote  a  letter  to 
Major   MaB9iey  who  was  understood  to  be  entrusted  with 
some  agency  in  this  business.    To  the  propositions  contain- 
ed in  this  letter,  no  answer  was  ever  received*    Before  any 
farther  communication  was  had,  either  with  Major  MawieoT 
the  plaintiff,  the  deponents,  reflecting  that  the  circumstances 
relative  to  the  deed  of  trust  had  been  communicated  by  the 
plaintiff,  as  they  understood,  to  a  certain  SfiotMwood  Garland^ 
as  well  as  Major  Maafiey  and  perhaps  to  others,  and  the  pay* 
ment  of  one  of  those  debts  might  embolden  other  creditors, 
to  whom  the  same  circumstances  would  more  than  probably 
be  known,  to  bring  suits,  had  determined  not  to  make  pay- 
ment of  this  debt,  but  to  risk  the  consequence  of  a  suit 
Major  Maaaie  was  therefore  informed  that  this  was  their  de- 
termination, and  that  they  would  not  undertake  to  pay  the 
money. 
The  other  drcumstaacea  of  this  case  are  sufficiently  stated 
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m  the  opinion  of  chancellor  BaowN,  pronounced  the  ^th  of   Notsvbsb^ 

March  1810;— as  follows:  i_^^/.'^^ 

Two  principal  questions  arise  in  this  case  >— -Ist)  Whether      Parker 

the  slaves  in  the  bill  mentioned  are  really  the  property  of  ^• 

u^r^  r  .      ry   r.  j,-  u.  ..^    Carter  and 

the  defendant  John  C.  Carter^  and  liable  to  the  payment  of       odien. 

his  debts  ?  And,  if  they  are  noty  2dlyi  Whether  the  defend- 
mnts  Edward,  William,  aqd  Henry  Carter,  the  three  sons  of 
John  C.  Carter^  are  bound  to  pay  the  plaintiff's  debt>  under 
their  agreement  set  up  in  the  bill  ?  The  first  question  de- 
pends on  the  operation  or  effect  of  the  deed  of  trust  from 
WilHanCFauntlcroy  to  Edward  Cor^^,  dated  the  5th  of  April 
1784,  and  recorded  the  7th  day.  of  3*une  following.  And  on 
this  arises  a  twofold  enquiry  :  Ist,  Whether  at  the  time  0£ 
the  execution  of  the  deed  of  trust,  the  right  and  power  of 
WiUiatn  Fatmtleroy^  in  and  over  the  slaves,  had  ceased  ?  and, 
if  not,  3dly,  Was  the  deed  fraudulent)  and  void  as  to  credit- 
ors ?  ,  • 

In  considering  these  points,  I  will  first  suppose  that  the 
slayes  in  question  were  put  Into  the  possession  of  John  C. 
X::artery  the  defendant,  at  the  time  of,  or  shortly  after,  his 
marriage  with  the  defendant  Apphxa,    If  he  had  thus  ob- 
tained possession  in  pursuance  of  a  marriage  contract^  no 
doubt  would  have  been  entertained  by  me  of  his  absolute 
right  in  them :  the  case  would  have  been  out  of  the  opera- 
tion of  the  act  of  1758.    But,  as  no  such  contract  is  set  up 
or  moved,  I  must  consider  his  possession  as  evidence  only  of 
a  parol  gift,  or  (if  the  plaintiff  prefers  the  expression)  grant, 
in  the  usual  way,  to  the  son  in  law,  in  consideration  of  his 
marriage  with  the  donor's  daughter,  or  to  the  daughter  her- 
self,  which,  though  a  good  consideration,   has  not  been 
thought  sufficient  by  the  Court  of  Appeals  to  take  the  case 
out  of  the  act.    The  reasoning  of  the  Court  of  Appeals  in 
the  case  of  Turner  js.  Turner^  I  Wtuh,  139,  and  in  the  case 
of  Jordan  vs.  Murray^  S  Cail^  85,  will,  I  think,  jusUfy  me  in 
the  opinion  that,  where  the  requisites  of  the  act  of  1758  have 
WA  been  complied  with,  and  where  the  slaves  have  not  been 
in  possession  of  the  donor  five  years,  the  power  of  the  donor 
(evenintbecaseof  agiftor  granttoason^orason  inlaw,)  . 
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Soewmnntf    ov«r  fhdprtfpert^,  does  not  cease.    H|s. right  remains^  andt 

^^^,^*.    in  an  action  brought  by  him  or  those  claiming  under  him,  for 

Parker       recovering  the  i>os8ession,  no  evidence  of  the  parol  gift  or 

^*  grant  cookl  be  received.    But  the  deed  of  trust  bj  Faumte* 

Carter  and 
otbera       r^y  was  executed  withm  the  five  years  afier  the  parol  graatf 

at  a  time  when  he  was  entitled  to  retake  the  possession  of 
tkre  Stov'es :  the  act  was  therefore  legal  and  obligatory,  nn« 
less  it  was  fraudulent,  which  is  next  to  be  considered. 

Fraud,  in  a  court  of  equity,  may  be  presumed.  The  couQr 
ael  for  the  plaintiff  contends  that  this  case  is  properly  em- 
braced in  the  species  of  fraud  which  is  to  be  collecte'd  from 
the  nature  and  circumstances  of  the  transatction,  as  being  an 
imposition  and  deceit  upon  other  persons  not  parties  to  the 
agreement.  The  parties  to  this  agreemem  were  WU&am 
Fauntleroywnd  Edward  Carter ;  for  the  latter^  though  not  pre* 
sent  and  consenting  at  the  time  of  its  execution,  and  though 
it  does  not  appear  that  he  has  ever  signed  it,  has,  as  appears 
by  the  testimony,  accepted  the  trust,  and  acted  under  it; 
and  his  representatives,  now  he  is  dead,  would  be  bound  to 
perform  it.  The  persons  said  to  be  imposed  upon  and  de^ 
ceived  are  the  creditors  of  the  defendant  Jofm  C  Carter  f 
imd,  among  others,  the  plaintiff.  If  I  am  correct  in  suppos* 
ing  that,  at  the  time  of  the  extcution  of  the  deed  of  trust  in 
1784,  Fauntleray*9  right  to  the  slaves  remained ;  that  he 
icould  dispose  of  them  in  the  sattie  qnamier  as  if  he  had 
still  retained  ppssession  ;  or  that  the  possession  of  John  C« 
Carter  was,  in  law,  to  be  considerdd  the  possession  of  Col. 
Fauntlero%f  \  then  he  was  at  liberty  to  settle  theas  in  such  a 
manner,  and  to  sach  uses,  as  he  thought  proper,  and  the  se^ 
Uement  could  not  be  considered,  eiUier  in  hfm  or  the  truste0| 
fraudulent,  though  intended  to  j^tectthe  pn^wrty  against 
creditors,  unless  it  should  appear  that  the  permitting  the 
slaves  so  long  to  remain  in  the  possession  e(  the  defendant 
Carter^  (who^  from  his  connection  with  two  opulent  familiea, 
might  be  reasonably  presumed  to  be  the  rightful  owner,)  had 
given  a  false  credit  to  him,  and  enabled  him  to  impose  upoA 
and  deceive  others.  To  induce  a  belief,  I  presume^that  tfal^ 
^vfasthe  case^tte  plaiatiff's  feunael^  |^ve  ooMeAMytbat  tlie 
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debtwhkh  the  plaintiff  is  now  seeking  to  recover  was  con-   Novsmbbb*. 
tracted  previous  to  the  existence  of  the  trust-    On  that  point        ^^^^* 
I  consider  the  answer  of  the  defendant  Jo/in  C.  Carter^  con*    ^pv^^ 
elusive.    He  is  called  upon  to  say  when  the  debt  to  Muse  v. 

eoinmenced.    He  replies,  as  I  understand  him,  previous  to       otlutn. 
the  5th  of  April,  (the  date  of  the  trust  deed,)  be  had  lost 
at  gaming  a  sum  of  money  with  a  lieutenant  Crancy  who,  ia 
order  to  evade  the  statute,  prevailed  on  him  to  execute  tb« 
bond  in  the  bill  roentiooed  to  Hudson  Muse  i  that,  before  tba 
execution  of  the  bond,  which  was  on  the.  12th  of  April, 
17S4,he  owed  Muse  nothing.  It  is  ceruin  that  circumstance 
might,  after  the  execution   of  the  bond,  have  made   the 
debt  good  to  Muse^  both  in  law  and  equity  ;  but  before  that 
time  it  was  not  either  a  legal  or  equitable  debt.    But  it  is 
said  there  is  no  evidence  that  the  deed  was  executed  on  the 
Sth  c^  April,  or  before  the  7th  of  June^  when  it  was  record- 
ed.   I  understand  the  law  to  be,  that  a  deed  shall  be  consi* 
dered  as  executed  on  the  day  of  its  date,  unlesi  the  contra- 
ry can  be  shewn.    We  hear  of  no  other  debt  but  the  plain- 
tiff*s.    And  there  is  no  evidence  before  the  court  to  induce 
a  belief  that  Col.  Fauntkroy  mediuted  a  fraud  upon  any  one. 
.  If  be  had,  his  intention  would  have  affected  the  deed ;  and  a 
subsequent  creditor  or  purchaser,  as  well  as  a  prior  one^ 
might  have  tahen  advantage  of  the  fraud.    The  deed's  being 
voluntary  does  not  make  it  fraudulent,  unless  the  intention  is 
fraudulent.    And  Judge  Parker^  in  his  deposition,  (of  which 
I  shall  presently  say  something,)  says  that  he  did  not  consi- 
der Fduntleroy^'9  intension  in  making  the  deed  fraudulent  i 
had  he  thought  so,  he  would  not  have  been  concerned  in  it  ^ 
and  everj  one  who  knows  that  gentleman,  will  believe  hini 
when  he  says  so.    I  therefore  think  that  the  deed  was  ef- 
fectual to  pass  the  slaves  to  the  trustee,  even  though  the 
possession  had  remained  with  the  defendant  John  C.  Carter f 
from  the  time  of  his  marriage  till  the  execution  of  the 
deed.    But  surely  it  was  sufficient  if  the  possession  of  the 
slaves  never  was  out  of  Faumlercy^  ^v  in  John  C.  Cttrier. 
And  this  is  the  next  subject  of  enquiry. 
Tbm  bSl  stateapoasesftioD  in  the  defendante  Jakn  and  4fr- 


Digitized  by  VjOOQIC 


2gO  Swpftmt  C&urt  of  Jl^pfeaU, 

NayrartEB,    fikia  Carter.    Both  their  answers  deny,  most  positively,  the 
\^r\^i^i    ^ct.    Judge  Parker  is  examined  to  prove  it.    His  deposition 
Parker       is  objected  to,  but  I  see  nothing  solid  in  the  objection.    Had 
^-  he  been  called  upon  to  divulge  a  confidential  communicatloii 

others.  of  his  client,  I  should  have  held  him  not  simply  privileged 
from  doing  so,  but  utterly  incompetent  to  make  the  dis- 
'  closure.  The  law  on  this  subject  was  intended,  as  I  take  It, 
for  the  benefit  of  clienu,  not  of  their  counsel,  to  whom,  con- 
sequently, no  choice  is  given,  to  depose  or  not  as  they  may 
chuse.  But  Judge  Parker  was  not  here  acting  as  the  catcfi* 
ael  of  Colonel  Fauntleroy,  His  duty  was  that  of  a  mere  con» 
veyancer:  no  cause  was  presented  for  his  opinion  respect* 
ing  thb  property,  or  Fauntleroy*€  right  to  dispose  of  it.  His 
testimony  must  therefore  be  received,  to  have  such  weight 
as  the  law  and  the  rules  of  this  court  will  give  it  When  a 
bill  is  contradicted  b^  an  answer,  two  witnesses,  or  one  whose 
testimony  is  corroborated  by  strong  circumstances,  are  ne* 
cessary  to  support  it.  No  man's  testimony  is  more  worthy 
of  credit  than  Juge  Parker'9.  But  I  cannot  attach  more 
weight  to  it  than  the  law  attaches.  Let  us  examine  it,  and 
the  circumstances  relied  on  to  support  it.  Judge  Parker 
speaks  of  the  possession  of  Carter^  not  as  a  inatter  within  his 
own  knowledge,  but  as  a  fact  which  he  believes,  as  well  from 
the  information  of  Fauntleroy^  when  he  applied  to  him  to 
draw  the  deed,  as  from  the  geneltd  current  report  of  the 
neighbourhood.  As  to  the  last,  I  doubt  very  much  the  pro- 
priety of  taking  general  report  for  evidence  in  a  case  .of  thb 
kind.  The  more  general  the  reportgf  sucha  fact  in  a  neigh- 
bourhood, the  more  easily  could  better  testimony  be  had  in 
the  same  neighbourhood  to  prove  the  &ct  itself.  And  courts 
of  equity,  as  well  as  of  law,  require  in  every  case  the  best 
testimony  of  which  the  case  is  susceptible.  This  part  of  his 
evidence  is,  however,  only  the  evidence  of  a  report  i — ^for 
ought  the  deckrations  of  Colonel  Fauntleroy,  made  when 
the  defendants  were  not  present,  to  be  received  to  defeat 
their  rights  under  the  deed  I  It  is  true,  Colonel  Fauntleroy 
was,  at  the  time,  about  to  confer  a  fevour  on  the  defendants. 
But  b  that  a  sufficient  reason  that  hb  statements  then  nuule, 
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io  their  absence,  should  be  he)d  sufiicieot  to  destroy  the  ef- 
fects of  his  bounty  ?  Suppose  Judge  Parker  had  deposed 
to  the  &ct  of  the  defendant's  possession  as  a  matter  known 
to  himself.  I  confess  I  should  have  belieyed  him:  but 
would  the  law  have  belieyed  him  ?  It  would  then  have  been 
but  one  witness  in  opposition  to  the  defendant's  answers*  But 
then,  ^  there  are  strong  circumstances  to  corroborate  his 
testimony."  Let  us  now  examine  them.  One  is,  that,  in 
the  deed  itself,  the  slaves  are  suted  to  be  in  the  possession 
of  the  defendant  jIfi/iMa.  This  is,  I  confess,  a  strong  circum- 
stance :  nor  can  I  account  for  this  insertion  in  the  deed,  un«> 
less  the  &ct  was  really  so.  It  was  no  doubt  made  on  the  re- 
presenution  of  Fauntlerw^  to  Judge  Parker^  at  the  time  the 
deed  was  dcawn,  and  when  the  parties  were  not  present^ 
an4  can  have  no  greater  weight  than  the  declaraiions  of 
Fauntleroy,  unless  it  should  be  thought  that  defendants 
claiming  under  the  deed,  are  bound  to  admit  the  truth  of 
every  fact  stated  in  the  deed ;  which  I  can  scarcely  think  a 
correct  doctrine.  Suppose  one  of  the  negroes  transferred 
had  been  entitled  to  freedom  at  the  age  of  thirtyK>ne,  and  in 
the  deed  had  been  stated  to  have  been  twenty-five  years  old) 
when  only  twenty ;  or  had  been  said  to  have  been  the  son  of 
one  bom  free,  when  he  was  the  son  of  a  slave ;  would  the 
transferee  have  been  bound  by  these  statements  in  the  deed) 
not  being  essential  parts  of  the  deed  ?  The  object  would  be 
to  identify  and  inform  ;  and  if  the  statements  were  incorrect^ 
the  error  might  be  corrected. 

Another  circumstance  relied  on,  is  the  letter  of  the  plain- 
tiff to  the  defendant  in  March  1804.  In  this  letter  the  plain-^ 
tiff  details  the  material  facts  of  possession,  and  the  deed,  &c. 
&c.  which  are  not  contradicted  by  the  'defendant.  This  is 
considered  as  evidence  of  his  assent  to  the  truth  of  that 
statement.  I  confess  I  do  not  view  it  in  that  light.  It  must 
be  remembered  that  the  style  of  the  plaintiff's  letter  was 
calculated  to  awaken  every  feeling  of  honour,  as  well  as  of 
hope  and  fear,  which  the  defendant  possessed.  He  was  re- 
mmded  of  the  plaintiff's  friendship  to  him,  and  of  his  ingra- 
titude for  that  friendship ;— of  the  existence  of  a  debt  which 
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NomniB^    he  had  long  neglected  to  pay,  though  bound  both  in  honour 

^^^^'        and  in  law,  or  to  assign  any  reason  why  he  had   not  paid  it; 

^■^T^^'^  —was  threatened  with  an  execution  in  case  of  longer  nc- 
JrAricer  ,  ., 

V.  gleet,  and  offered  favourable  terms  m  case  of  compliance. 

^^Li""*  Under  such  circumstances,  it  could  scarcely  be  presumed 
that  the  defendant  would  enter  into  a  controversy  with  the 
plaintiff,  with  respect  to  a  fact  not  necessary  then  to  be  dis- 
cussed- He  was  therefore  silent.  To  the  other  correspond- 
ents  the  same  remarks  will  apply.  This  is,  however,  admit- 
ted to  be  an  addiuonal  circumsunce  in  support  of  Judge 
Farker^a  deposition ;  and  if  these  circumstances  were  not 
rebutted  by  other  circumstances,  which  I  shall  hereafter  no- 
tice, they  would  be  sufficient  to  induce  me  to  say  that  his 
deposition  supported  the  bill  and  defeated  the  answers.  The 
following  are  the  circumstances  to  which  I  allude.  Colonel 
Fauntltroy*8  giving  into  the  possession  of  his  son-in-law,  or 
daughter,  on  their  marriage,  ten  or  twelve  negroes,  was  a 
circumstance  which  could  not  easily  be  forgotten  by  them, 
or  by  the  families  with  which  they  were  immediately  connea- 
ed.  It  must  have  been  a  matter  of  some  notoriety  among 
their  friends  and  near  neighbours.  And  the  re -taking  of 
those  slaves  by  Colonel  Fauntleroy^  after  some  years  posses- 
sion by  the  defendants,  is  a  circumstance  which  must  have 
occasioned  considerable  noise,  and  could  not  possibly  be  for- 
gotten by  friends,  and  every  body  in  the  neighbourhood  ;  in 
the  course  of  twenty  odd  years  especially;  as  occurrences 
must  have  taken  place,  in  the  mean  time,  to  keep  up  the  re- 
collection of  it ;  nor  can  it  be  easily  presumed  that  persons 
of  any  character,  and  desirous  of  supporting  it,  would  not 
only  run  the  risque  of  losing  it,  but  also  incur  the  danger  of 
prosecution  and  infkmous  punishment,  by  denying  on  oath 
what  they  knew  not  only  to  be  true,  but  what  they  might 
reasonably  suppose  could  be  easily  proved  to  be  so. 

Again,  the  plaintiff  has  taken  no  depositions,  but  that  of 
Judge  Parker y  to  support  the  fact  of  possession  in  the  de- 
fendants charged  in  the  bill.  And,  as  before  observed,  this 
deponent  swears  only  as  to  his  belief  of  that  fact,  from  tr- 
port,    I  see  a  xK)tice  by  the  plaintiff  to  uke  the  deposUioos 
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of  two  of  the  Fauntltroya^  (probably  neap  relations  of  the  de- 
fendant Apt^hia^  and  one  of  them  iiving,  as  may  be  collected 
&om  the  notice,  in  the  neighbourhood  of  the  transaction :) 
but  their  depositions  have  not  been  taken. 

These  circumsunces,  I  think,  rebut  the  other  circum- 
stances relied  9n  in  support  of  Judge  Parker^B  deposition, 
and  leave  it  naked  to  the  operation  of  the  law  upon  a  single 
deposition  in  contradiction  to  an  answer. 

On  the  last  point,  viz.  whether  the  defendants  Edward^ 
WURam  and  Henry  arc  bound  to  pay  the  plaintifPs  debt,  by 
the  agreement  set  up  in  the  bill,  I  can  have  but  little  doubtf 
if  the  former  part  of  this  opinion  i^  correct.  I  consider  the 
undertaking  of  these  defendants,  if  it  had  been  more  explicit 
and  obligatory  than  I  think  it  is,  was  entered  into  under  cir- 
cumstances which  would  induce  this  court  not  to  enforce  it. 

I  have  gone  the  more  fully  into  the  details  of  this  case,  be«- 
cause  it  is  one  of  great  importance  to  one  of  the  parties,  at 
least ;  and,  being  by  no  means  confident  of  my  opinion,  I  wish* 
ed  my  reasons  to  be  fully  before  the  counsel  for  the  parties. 

The  bill  was  therefore  dismissed,  whh  costs  ;  from  which 
decree  the  plaintiff  appealed. 

The  case  was  argued  by  WUlianu  and  Wickham  for  the 
appellant,  and  Wirt  for  the  appellee. 

On  Mond(iy,  J^ovcmher  28th,  the  following  opinion  of  the 
court  was  delivered  by  Judge  Roavb. 

This  is  a  bill  brought  by  the  appellant  against  the  appeU 
kes  J.  C  Carter  and  Afifihia  his  wife,  and  their  children,  as 
also,  among  others,  against  the  representatives  of  £dwar4 
Carter^  the  trustee  named  in  a  deed  of  settlement,  of  April 
5th,  1784,  from  Wm.  Fauntleroy^  the  father  of  the  said  Apphu^. 
That  deed  conveyed  certain  negroes  to  the  said  trustee,  for 
the  use  of  the  said  Afiphia  for  life,  free  from  the  controul  of 
her  husband  and  his  creditors,  and,  after  her  death,  to  the  use 
of  all  her  children  who  should  be  then  living.  The  bill  was 
bYougbt,  after  the  appellant  had  obtained  a  judgment  at  law 
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NoTucBBB,  against  the  said  J.  C.  Carter^  upon  a  bond,  of  April  13th 
1784,  given  by  him  to  Hudson  ilfu9f,and  assigned  to  the  ap- 
pellant, and  after  the  said  Carter  had  taken  the  oath  of  an  in* 
solvent  debtor,  under  an  execution  sued  out  upon  the  said 
judgment.  Its  object  is  to  set  aside  the  deed  aforesaid,  in 
favour  of  the  said  appellant,  and  subject  the  negroes,  there- 
by conveyed,  to  the  payment  of  the  debt  aforesaid,  on  the 
ground  that  he  was  a  creditor  of  the  said  J.  C,  Carter,  and 
that,  on  his  marriage  with  the  said  Afifihia,  in  1782,  the  said 
slaves  had  been  delivered  to  him,  under  a  parol  gift  thereof, 
by  the  said  William  Fauntleroy.  The  bill  also  prays  a  de- 
cree against  three  of  the  sons  of  the  said  Carter  ^n^  wife;  on 
the  ground  of  an  alleged  agreement  on  their  parts  to'pay  the 
debt  in  question. 

The  decisions  of  the  Court  of  Appeals,  upon  thJe  true  con- 
struction of  the  act  of  1758,  for  preventing  fraudulent  gifts 
of  slaves,  having  declared  void  all  such  gifts,  made  prior  to 
the  act  of  1787,  as  were  not  evidenced  by  a  deed,  although 
possession  of  the  slaves  given  may  have  been  delivered  to 
the  donee ;  the  present  claim  can  only  be  set  up,  on  the 
ground  of  the  appellant  having  been  a  creditor  of  the  donee 
J,  C.  Carter,  and  that  his  possession  of  the  slaves  aforesaid, 
under  the  gift,  either  singly  taken,  or  in  connexion  of  acts  of 
ownership  on  his  part,  and  of  consent  or  connivance  on  the 
part  of  the  donor,  ought,  in  a  controversy  between  the  latter, 
or  volunteers  claiming  under  him,  and  the  creditors  of  the 
fbrmer,  to  give  iheih  the  preference.  Where  such  posses- 
sion has  actually  taken  place  under  the  parol  gift,  it  is  a 
matter  of  great  importance  to  decide,  of  what  character 
that  possession  must  be,  in  relation  to  its  tendency  to  de- 
ceive the  donee's  creditors,  and  what  acts  of  ownership,  or 
of  consent  and  connivance  as  aforesaid,  (if  a  possession 
singly  is  not  sufficient,)  and  whether  all  the  said  circum- 
stances, conjunctly  taken,  are  adequate  to  produce  the  effect 
above  mentioned*  But  if  no  possession  is  shewn  to  have 
taken  place  under  such  gift,  these  important  enquiries  .are 
unnecessary  to  be  gone  into.  There  would  then  be  no  founda- 
tion on  which  the  claim  of  the  creditor  can  be  erected.    In 
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such  cttse,  it  is  also  unimportant^  for  the  same  reason^  to  en-    Notsmbsb, 
qaire^  whether  the  party  was  a  creditor  of  the  donee,  or  not, 
prior  to  the  delivery  of  the  deed  attempted  to  be  impeached^ 
or  whether  that  circumstance  be  important. 

None  of  these  enquiries  will  now  be  gone  into  by  this 
court.  It  is  unnecessary,  because  there  is  no  adequate  proof, 
in  the  cause,  that  the  appellee,  J,  C.  Carter  ever  had  pos- 
session of  the  negroes  in  question,  under  the  parol  gift  be- 
fore mentioned. 

However  the  case,  on  this  point,  might  have  stood,  if  the 
deposition  of  Ricfiard  Parker  should  be  sustained,  it  is  clear 
that,  if  that  deposition  be  withdrawn  from  the  cause,  the  an- 
swers of  the  appellees  J.  C  Carter  and  his  wife  (which 
on  this  point  of  possession  are  strictly  responsive  to  the  bill,) 
mast  preponderate. .  There  is,  afterwards,  nothing  but  cir- 
cumstances to  ht  opposed  to  those  answers. 

As  for  the  witness,  Mr.  Parker^  he  admits  that  he  was  a 
practbine  attorney  at  the  time  ;  that  it  viras  in  that  character 
that  he  drew  the  deed  in  question,  and  expected  to  receive 
a  fee  for  drawing  it.  This  is  not  only  admitted  by  him,  but 
It  results  from  the  nature  of  the  application,  that  it  was  in 
this  character  that  he  was  applied  to,  and  retained.  He  was 
applied  to  by  Mr.  Fauntleroyy  to  draw  such  a  deed  as  would 
settle  the  negroes  on  the  appellee  Afiphta^  and  exempt  them 
from  liability  to  her  husband's  creditors.  The  preparing 
such  a  deed  necessarily  required  some  degee  of  legal  know- 
ledge ;  and  it  might  not  be,  that  a  person  wholly  unskilled 
in  the' law  would  be  pompetent  to  draw  it.  While  we  say 
this,  it  is  by  no  means  intended  to  be  admitted,  that,  where 
an  attorney  is  retained  and  consulted,  hb  right  to  disclose 
his  client^s  secrets  depends,  at  all,  on  the  difficulty  or  clear- 
ness of  the  case  submitted.  A  compliance  with  Mr.  Faunt- 
leroy*8  request  in  this  instance  necessarily  required  the  facts 
to  be  by  him  stated,  on  which  the  attorney's  judgment  was  to 
turn :  and  the  fiaict  then  disclosed,  touchmg  the  delivery  un- 
der the  parol  gift,  was  all-important,  informing  a  right  con- 
clusion on  the  subject.  Being  thus  important,  it  is  wholly 
immaterial  whether  it  was  disclosed  by  way  of  answer  to  an 
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no  difference  as  to  the  principle  now  in  question.  It  is 
enough  that  it  was  communicated  by  the  client,  in  a  profes- 
sional consultation  with  his  counsel.  As  to  the  exception 
set  up  from  the  (general  rule,  in  this  case,  oh  the  ground  of 
the  publicity  of  the  conversation  in  which  thk  disclosure  was 
made ;  while  it  does  not  follow  that,  because  there  might 
have  been  many  persons  in  the  court-house  at  the  time,  they 
were  so  unengaged  as  to  have  attended  to  this  conversation, 
this  publicity  only  shews  an  indiscretion  on  the  part  of  Mr, 
Fauntleroy,  We  must  not,  in  relation  to  a  fact  of  a  highly 
confidential  nature,  and  strictly  applying  to  the  question  sub* 
mitted,  embark  in  a  field  of  uncertainty  and  conjecture,  and, 
without  any  certain  scale  to  go  by,  undertake  to  decide,  from 
the  place  and  manner  of  the  conversation,  that  this  fact  was 
not  disclosed  in  confidence.  It  is  safer^and  more  conducive 
to  that  free  intercourse  which  should  exist  between  a  client 
and  his  attorney,  to  consider  all  communications  confidential, 
which  fall  within  the  description  just  mentioned  ;  unless, 
indeed,  the  client  should  seem  to  vaunt  his  disclosures  to  the 
public,  and,  as  it  were,  challenge  the  by^standers  to  hear 
them.  Whatever  opinion  the  witness,  Mr.  Parker^  may, 
therefore,  have  entertained,  as  to  his  not  being  bound  to  se- 
crecy,  either  because  there  was  no  cause  depending  in  court 
at  the  time,  and  in  which  he  was  employed ;  because  his 
counsel  or  advice  was  not,  literallyy  asked  for  in  the  case  ;  or 
on  account  of  the  place  and  manner  ip  which  the  con  versa* 
tion  was  held ;  this  court  differs  in  opinion  from  him  upon 
all  these  points,  and,  in  respect  to  the  disclosed  fact  now  in 
question,  holds  him  to  have  been  an  incompetent  witness. 

This  court  understands  it  to  be  the  settled  law,  that  coon* 
sel  and  attornies  ought  not  to  be  permitted  to  give  evidence 
of  facts  imparted  to  them,  by  their  clients,  when  acting  in 
their  professional  character;  that  they  are  considered  as 
identified  with  their  clients,  and,  of  necessity,  entrusted  with 
their  secrets,  which,  therefore,  without  a  dangerous  breach 
#f  confidence,  cannot  be  revealed ;  that  this  obligatioii  of 
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secrecf  continues  always,  and  is  tlie  privilege  of  the  client, 
and  not  of  the  attorney.  The  court  is  also  of  opinion,  that 
this  restriction  is  not  confined  to  facts  disclosed,  in  rclaiion  to 
suits  actually  depending  at  the  time,  but  extends  to  all  cases 
in  which  a  client  applies,  as  aforesaid,  to  his  counsel  or  at- 
torney, for  his  aid  in  the  Ime  of  his  profession.  If  the  prin- 
ciple was  confined  to  causes  actually  depending  at  the  time, 
there  would  be  no  safely  for  a  person  consulting  counsel  as 
to  the  expediency  of  bringing  a  suit,  or  of  compromising  one 
which  is  contemplated  to  be  brought  against  him.  When 
such  suit  should  be  afterwards  instituted,  all  his  disclosures, 
previo'jsly  made,  with  a  view  to  obtain  counsel  and  avoid  li- 
tigation, would  be  given  in  evidence  against  him !  The 
same  necessity  exists  in  both  cases ;  and  there  is  in  princi- 
ple, no  difference  l;>etween  them.  With  respect  to  the  per- 
sons who  are  subject  to  this  restraint,  the  court  is  of  opi- 
nion, that  it  is  confined  to  the  two  descriptions  of  persons 
before  mentioned.  (1.)  As  to  causes  depending  in  court,  a 
client  can  only  have  an  interest  in  i/ieir  services,  for  they^ 
alone,  will  be  permitted  to  represent  him :  and,  as  to  coun- 
sel or  advice  obtained  in  other  cases,  these  are  the  only  safe 
depositories  of  a  client's  interests,  under  the  care  our  law 
has  taken  to  confide  the/unctions  in  question  only  to  men  of 
probity  and  legal  knowledge.  The  policy  of  the  law,  iti  the 
respect  last  mentioned,  would  be  violated,  were  any  citizen 
to  be  permitted  to  invest  ad  libitum^  and  without  necessity, 
any  other  citizen,  however  corrupt  or  unqualified,  with  the 
functions  aforesaid.  That  investiture  would  also  carry  with 
it  the  high  privilege  now  in  question,  which,  too,  only  arises 
from  the  necessity  men  are  under  to  act,  in  their  legal  con- 
cerns, through  skilful  and  qualified  agents. 

As  to  the  objection  of  the  appellant's  counsel,  that  the 
deed  of  settlement,  in  question,  ^as  not  delivered  ; — with- 
out deciding  whether,  under  the  actual  circumstances  of  this 


NOTBXBSII, 

1814 
Parker 

V. 

Carter  and 
others. 


(1.)  Note,  by  Judge  Roane.  It  was  admitted  by  all  the  judges  in 
conference,  that  tlie  privilege  equally  applied  to  interpreters  act- 
ing as  the  oi^gan  of  communication  between  the  client  and  his  at- 
tonjcy. 
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case,  that  delivery  would  be  presumed  to  have  been  made^ 
or  not,  the  court  is  of  opinion  that  this  fact  is  neither  charg'* 
ed  in  the  bill,  nor  put  in  issue' by  the  pleadings.  It  is  not 
even  charged  under  a  general  allegation  that  the  said  deed 
was  void;  but  the  bill,  not  denying  that  the  deed  was  good 
in  itself,  takes  the  ground,  that  its  effect  on  the  property 
therein  embraced  was  lost,  as  to  the  claim  of  the  appellant, 
by  means  of  the  anterior  and  collateral  circumstances  which 
are  relied  on  in  his  favour.  The  court  also  concurs  in  opi* 
nion  with  the  appellee's  counsel,  that  this  defect  in  the 
charging  part  of  the  bill  is  not  supplied  by  a  subsequent  in* 
terrogatory,  which  calls  for  information  ob  the  subject  of  its 
delivery. 

With  respect  to  the  alleged  agreement  on  the  part  of 
three  of  /.  C.  Carter'*  sons,  it  i?  probable  that  their  answers, 
denying  the  obligation  thereof,  ought  not  to  be  taken  as  a 
denial  of  the  agreement  itself; — ^both  because  such  denial 
is  rather  their  inference,  than  a  positive  negation  of  a  fact, 
and  because,  in  their  answers,  they  refer  to  the  very  letter 
which  is  alleged  to  contain  that  agreement. ,  The  question 
then  recurs, — was  the  promise  therein  contained  consum- 
mated by  the  agreement  of  doth  parties  ? — and  was  that  pro* 
mise  founded  upon  an  adequate  consideration  ?  While  the 
court  is  at  least  doubtful  whether  the  former  was  the  fact, 
in  this  case,  it  does  not  see  that  there  was  any  agreement 
or  consideration,  moving  from  the  appellant  to  the  sons, 
which  would  prevent  their  promise  from  being  considered 
nude.  However  the  letters  contained  in  the  record  may 
have  bound  the  appellant,  in  the  event  of  an  arrangement  by 
J.  C,  Carter^  and  in  relation  to  hiihy  we  see  nothing  bindings 
him  to  forbearance,  or  the  like,  in  the  event  of  an  assump* 
tion  by  the  sons.  On  this  ground  the  case  is  also  with  the 
appellees :  and  the  court  is  of  opinion,  that,  independently 
of  the  objection  arising  from  the  want  of  consideration  as 
aforesaid,  the  appellant  comes  with  a  bad  grace  into  a  court 
of  equity,  asking  a  decree  against  third  persons,  who  were 
induced  to  make  the  promise  relied  on,  only  by  his  repre- 
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and  delusive.  .  .  . 

On  theie  grounds  the  court  is  of  opinion  to  affirm  the  de-       patker 

cree  before  us.     I  am  also  instructed  to  say,  that  the  judges  v- 

.     ,,  .   .  J  ,.  ,  ...  Carter  and 

are   unanimous  in  the  opmion  now  dehvered  ;   wuh  the  ex-       others. 

ception,  that  one  of  them  does  not,  on  the  testimony,  consider 
the  disclosure,  made  to  Mr.  Parker^  to  have  been  confiden- 
tial. That  judge,  however,  authorizes  me  to  say,  that  if  Mr. 
Parker^s  deposition  had  been  sustained  by  the  court,  he 
would,  nevertheless,  have  been  of  opinion  to  affirm  the  de- 
cree. 


Spottswood  a^atnat  Dandridge  and  others.         jrgued  jto- 

vember  2Wij 

THIS  was  a  suit  in  the  late  High  Court  of  Chancery,  in        ^^^^' 

behalf  of  AUxander  ^otUmood^  eldest  son  and  heir  at  law 

of  John  S/totiawoody  deceased,  also  administrator  with  the    ^\  Under 
'  '  ^  what  circum- 

will  annexed  of  the  goods,  &c.  of  said  decedent,  unadmi-  stances  a  suit 

nistered  by  Bernard  Moore^  only  acting  executor  of  said  bV^^ugS*^ 

will, -and  grandson,  heir  at  law,  and  administrator,  with  the  against  the  sc- 

curiUes  of  an 
will  annexed,  of  the  goods,  &c.  of  Major  General  Mexan*  executor,  ad- 

drr  SfioitMfffoodj  deceased,  unadministered  by  his  executors,  ^JJ^^^^^J^ 

and  John  Sfiotuvfoodj  son  and  devisee  in  the  will  of  the'  said  out  any  pre- 

John  5/ko//«tvoo(/,  deceased,  plaintiffs,  against  WUHam  Dand-  ^^^  or  de- 

ridge^  and  others,  executors  of  JVaihaniel  Weat  Dandridge^  ^?  •^tat 

paL 
^S^tBachadin'\%.Emof9Admkd%tnaorandfiaitn,    1H.&M,IQ. 

%  Where  an  executor  dies  without  any  personal  representative,  a  Court  of  Equity 
may,  at  the  suit  of  a  legatee,  and  -wUhmU  any  prevUmt  ntU  having  been  brought  against 
the  executor  to  convict  him  of  a  devatUgoU^  convene  the  securities  of  the  executor, 
or  their  representatives,  and  the  persons  who  would  be  interested  in  any  estate  which, 
the  executor  may  have  left,  and  make  the  securities  liable  for  any  misapplication  or 
wasting  of  the  assets  which  shall  be  established  in  the  progress  of  such  suit  in  Chan- 
ceiy.cT) 

3.  Under  like  drcurostances,  a  Court  of  Equity  will  give  relief  aoainst  the  securities 
in  a  guardian's  bond  ;  and  if  the  executor  of  the  decedent  was  also  jfuardian  to  the 
legatee,  the  two  sets  of  securities,  and  their  represenUtives,  may  be  jointly  sued. 

(1)  Note.    See  Ctatke  vs.  Webb  and  nthvty  2IL^  M.  8. 
VOL.  IV.  O  o 
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KoYEMBEV,     and  of  others  who  were  securities  for  the  faithful  adminis^ 

^^.^^^j    tration  of  the  estate  of  John  JSflottawoodj  deceased,  by  BcT' 

Spottswood    ^^*'^  Moore,  his  executor,  and  also  securities  for  the  same 

^  •         ,  Bernard  Moore,  in  the  bond  given  by  him  as  guardian  of  the 
Dtndndgeand 

others.        plaintiffs. 

The  bill  charged  a  variety  of  acts  of  mal-administratioA 
and  violations  of  duly,  committed  by  Bernard  Moore  in  both 
capacities ;  and  alleging  that  he  had  died  insolvent,  with* 
out  making  up  a  fair  account  of  his  transactions  ;  that  the 
plaintifls,  in  consequence  of  their  infancy  at  the  time,  and 
other  causes,  had  not  sufficient  information  to  enable  them 
to  state  and  prove  their  claim  fully  :  and  that  the  defendants, 
or  some  of  them,  were  in  possession  of  inrportant  books  and 
papers  relating  to  those  transactions,  called  upon  them  to 
render  such  accounts,  and  to  produce  such  books  and  papers, 
as  were  in  their  power,  and  would  enable  the  court  to  ascer- 
tain the  amount  for  which  the  estates  of  the  said  securities 
ought  in  equity  to  be  responsible  to  the  plaintiffs. 

Edmund  Pendleton  and  Peter  Lyons,  administrators  of 
John  Hobinaon,  and  Peter ^  Lyons,  William  Dandridge  Cld* 
borne,  and  Carter  Bruxton,  executors  of  Philifi  Whitehead 
Claiborne,  and  John  Baylor,  surviving  executor  of  John  ^ay* 
lor,  the  said  John  Robinson,  Philifi  W,  Claiborne,  and  John 
Baylor,  deceased,  (having  been  three  of  the  said  securities,) 
demurred  to  the  bill,  on  the  ground  that  its  object  was  to 
subject  them  to  the  penalties  of  a  devastavit  ;  that  the  re- 
medy of  the  plaintiffs,  if  they  had  any,  was  at  law,  and  not 
in  a  court  of  equity,  "  which  will  not  interpose  its  cid,  in  any 
case,  to  charge  an  innocent  surety  farther  than  the  law  will 
charge  him." 

Chancellor  Wythe,  on  the  4th  day  of  October,  1793, 
overruled  the  demurrers,  and  (the  defendants  having  filed 
their  answers,)  directed  an  account  to  be  taken,  (in  obedi- 
ence to  which  decree,  a  report  was  made  by  a  commission- 
er ;)  but  afterwards,  on  the  13th  day  of  March,  1806,  he  per- 
mitted the  demurrer  to  be  re-argued,  and,  retracting  his 
opinion,  dismissed  the  bill  with  costs  ;  whereupon  the  plaia- 
(ififs  appealed « 
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•The  cause  was  argued  before  a  afiecial  court  of  appeals,     NoTEMUEm 

(coDsisiing  of  Judges  Cabell,  Coalter,  White,  Taylor,    (^^^i^i 

B&ocKBNBOBouoH,  and  Randolph,)  by  George  K,  Taylor    Spottswood 

and  IVUiiaTMy'iov  the  appellants,  and  JVUkham  and  Wirt  for  _     ,  y- 

Dandnugeand 
the  appellees.  pUiew, 

Monday y  December  StAj  1814,  Judge  Cabell  pronounced 
the  court's  opinion  as  follows  ;  ' 

John  Sfiottaxuoody  son  and  heir  of  Major-Gene ral  Alexander 
Sfiott9Vfoodj  deceased,  made  and  published  his  last  will  and 
testament,  containing,  inter  aiia^  certain  devises  and  lega*- 
cies  in  favour  of  his  sons  Alexander j  John  and  Robert^  and 
constituted  Bernard  Moore  and  others,  his  executors.  Of 
the  persons  thus  named,  Moore  only  qualified.  He  also 
became  the  guardian  of  the  two  sons  Alexander  and  John  / 
and  having,  as  the  bill  alleges,  greatly  misapplied  and  wast- 
ed the  assets  in  his  character  of  executor,  and  greatly  vio-* 
latcd  his  duty  as  guardian^  he  died,  without  having  rendered 
any  account  as  guardian  or  executor,  insolvent,  and  without 
any  personal  representative: — ^whereupon,  this  suit  was 
brought)  in  the  late  High  Court  of  Chancery,  by  the  late 
Alexander  Sfiottavfood^  eldest  son  and  heir  at  law  of  the  said 
John  S/iotttvoody  deceased,  and  also  as  administrator  de  bonia 
non  of  his  grandfather  Major-General  Alexander  Sfiotta* 
noodj  deceased,  and  as  administrator  de  bonia  non  of  his 
hihev  John  Sfiottawoodj  deceased,  and  by  the  said  John 
Sfiottawoodx  son  of  John  S/iottaivoodj  deceased,  against  the 
representatives  of  the  securities  of  the  said  Bernard  Moorcy 
as  guardian  and  executor  as  aforesaid,  and  against  one  of  the 
sons  of  the  said  Moore^  and  the  representative  of  another  son, 
wfto  was  his  oldest  son  and  heir  at  law,  seeking  a  discovery 
of  assets,  calling  for  a  settlement  of  the  accounts  of  Moore 
to  both  characters,  and  praying  to  subject  the  defendants  to 
the  payment  of  whatever  should  appear  to  be  due,  according 
to  the  respective  claims  of  the  complainants  as  legatees,  adr 
ministrators  de  bonia  non^  and  as  wards,  and  in  such  propor-p 
tions  from  the  defendants  as  to  the  court  should  seem  pro^ 
per.    To  thi0  bUl  the  defendants  demurred,  assigningi  a* 
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KoTSMBBB,    tho  cause  of  demurrer,  that  the  remedy  of  the  complaifiaats, 
I  ^^-^-^    if  they  had  any,  was  at  law,  and  not  in  equity.    These  demur- 
Spottswood    ^^^  ^^^^  oyer-ruled  by  the  Chancellor  in  1793,  who  dircct- 
^•.  ed.  the  accounts  to  be  taken  and  reported  by  a  commissionen 

andotheS  At  a  su,bsequcnt  term,  however,  (March  1806,)  after  the  ac- 
counts had  been  taken  and  reported,  he  changed  bis  former 
opinion,  sustained  the  demurrer,  and  dismissed  the  bill ;  and 
from  that  decree  an  appeal  was  taken  to  the  Court  of  Ap 
peals. 

The  case  will  be  examined,  first,  in  relation  to  the  securi- 
ties of  Moore  on  his  bond  as  executor.  The  argument 
mainly  relied  on  by  the  counsel  for  the  appellees,  in  support 
of  the  decree,  is  underwood  by  the  court  to  be  essentially 
this ;  that,  by  the  death  of  Moorey  under  the  circumstanceB 
of  this  case,  before  a  devtutavii  had  been  actually  fixed  on 
him  by  a  verdict,  although  a  devaetavit  might  in  &ct  have 
been  committed,  the  securities  were  discharged  at  law ;  and 
that  being  securities,  they  could  not  be  fafther  charged  in 
equity  than  at  law.  To  asceruin  the  extent  and  duration  of 
the  obligations  and  liabilities  of  securities  for  executors,  it 
will  be  necessary  to  advert  to  the  act  of  assembly  requiring 
such  securities,  and  prescribing  the  form  and  effect  of  their 
bonds :  and  it  is  readily  admitted  that  these  obligations  and 
liabilities,  whatever  they  may  be,  grow  out  of,  and  defend 
upon,  the  bonds  so  executed  by  them,  and  not  upon  any  pre- 
existing equitable  or  moral  consideration  whatever.  The 
righis  and  interests  of  creditors  and  legatees  were  the  ob- 
jects which  the  legislature  had  in  view.  The  confidence 
reposed  in  executors  by  their  testators  did  not  afford  a  suf- 
ficient guard.  That  confidence  was  often  abused  by  execu- 
tors, whose  own  estates  were  not  always  found  sufficient  to 
indemnify  creditors  and  legatees  for  the  loss  which  they 
thereby  sustained.  As  a  farther  indemnity  against  any  mis- 
application or  waste  of  the  assets,  executors  are  not  permit- 
ted to  qualify  until  they  give  bond  for  the  fitithful  discharge 
(a)  Yir.  Laws,  of  the  duties  of  their  office.(a)  The  form  of  the  penalty  of 
ed.  ^1769,p,^j^g  bond  is  not  prescribed,  but  it  usually  is,  and  certainfy^ 
ought  to  be,  joint  and  seyeral^  and  it  is  so  in  the  case  now 
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before  the  court.    The  condiiioD  is,  that  the  executor  shall    Notbmbss, 

1814 
make  and  exhibit  an  inventory  of  the  goods,  chattels  and    v^myJ^a 

ciredits  of  the  deceased — shall  administer  them  according  to    spottswood 

law— ^hall  make  a  just  and  true  account  of  his  actings  and  ^• 

DuKiridfife  aiui 
doings  therein,  when  required,  and  shall  pay  and  deliver  all       others. 

the  legacies  contained  in  the  will,  as  far  as  the  estate  will 
extend,  and  as  the  law  shall  charge  him.  This  bond  is  made 
payable  to  the  sitting  justices  and  their  successors ; — shall 
not  become  void  on  the  first  recovery,  but  may  be  put  in  suit 
and  prosecutefl,  from  time  to  time,  by  and  at.  the  cost  and 
charge  of  any  party  or  parties  injared.  In  considering,  on 
general  principles,  independently  of  adjudicated  cases,  the 
rights  and  obligations  of  the  parties  growing  out  of  these 
bonds,  it  may  be  asked,  when,  in  the  eye  of  the  law,  do  the  obli- 
gations of  the  securities  commence  ?  They  commence  when- 
ever the  executor  breaks  the  condition  of  the  bond ;  as,  for 
example,  in  the  case  of  a  legacy,  whenever  the  executor  has 
received  assets  sufficient,  after  the  discharge  of  debts,  for 
paying  the  legacy,  or  so  much  thereof,  and  has  wasted  those 
assets :— <it  the  same  instant,  also,  commence  the  rights  of 
the  legatee  as  against  the  securities ;  for  rights  and  obligs* 
tions  are  convertible  terms.  So  soon,  then,  as  the  devastavit 
is  in  fact  committed,  he  acquires  a  right  to  compensation  as 
against  the  securities.  The  obligation  on  the  one  hand,  and 
the  right  on  the  other,  once  existing,  what  is  to  extinguish 
them  I  Is  there  any  thing  in  the  act  of  assembly  which 
countenances  the  idea,  that  the  death  of  an  executor,  insol- 
vent, and  without  personal  representatives,  absolves  his  se- 
curiti^  from  their  liability  for  a  devastavit  previously  com- 
mitted ? 

Every  principle  of  construction  applied  to  that  act  for- 
bids such  a  conclusion.  It  is  very  different  from  the  case 
of  a  jtnnt  obligation  i-^loT  there,  both  parties  enter  into  the 
contract,  with  the  full  knowledge  of  the  legal  principle  that, 
by  the  death  of  one  obligor,  the  whole  obligation  devolves 
on  the  survivor  or  survivors.  But,  in  this  case,  the  legis- 
lature intended  to  provide  a  perfect  and  permanent  safe- 
guard and  indemnity  for  the  righta  of  the  creditors  and  le- 
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Novevb£r,    gatees ;  the  securities,  their  heirs,  executors,  and  adinlnis* 

i^.^,^.    trators  being  jointly  and  severally  bound,  and-  the  bond  be- 

Spottswood    ^"8?  suable,  «<from  time  to  time,"  by  any  party  or  parties 

_       .\  injured.    The  very  thing  which  the  law  so  anxiously  in- 

Dandndgeand     \    ^  j.,_.  ..^ 

others.       tended  to  guard   against,   the  devaatavu  bj  the  executor 

has  been  committed ;  and  yet  those  who  undertook  that  be 
should  not  commit  it, — those,  without  whose  intervention 
he  would  not  have  had  the  power  to  commit  it,  and  who 
might,  at  any  time,  have  arrested  him  in  his  progress — seek 
to  absolve  themselves  from  their  liability,  upon  no  other 
ground  than  that  he  diedf»efore  he  was  convicted  oi  the  fact 
The  court  can  perceive  no  principle  of  justice,  or  of  law, 
on  which  such  claim  to  be  discharged  can  rest.  It  there- 
fore concludes)  that  the  obligation  continues,  as  does  also 
the  correspondent  right  of  those  who  have  been  injured  by 
a  breach  of  the  bond.  But,  to  the  successful  prosecution 
of  that  right  in  a  court  of  justice,  it  is  necessary  that  tho* 
party  shall  provcy  at  the  trial,  all  the  circumstances  which 
shew  that  the  right  exists.  And  if  this  cannot  be  done  in 
one  tribunal,  owing  to  its  particular  forms  of  proceeding,  it 
may  be  done  in  another;  for  it  is  a  fundamental  principle 
that  there  is  no  right  without  a  remedy. 

But  it  is  objected  by  the  counsel  fct  the  appellees  that 
(a)  i?rajrfo7}  V.  several  adjudicated  cases  (a)  shew  that,  under  the  circum- 
JrasATi\?or-*^^"^^*  ^^  ^^^^  ^*^^'  ^^^®  securities  are  discharged  at  law, 
doit's  admiiiis'  or,  in  Other  words,  as  the  court  understands  the  objection, 

trator  v.  Frede-    ,  .         .    .        ^    ,  ,.  .  .  ... 

rick  Justices,  1  that  the  right  of  the  appellants,  as  ag^mst  the  securities,  is 
'^T'cLl  u     d  c^ttinguished.     The  court  has  examined  all  those  cases  with 
others  V.   Car-  gj:eat  attention.    One  general  remark  is  applicable  to  them 
^Mmf.^!2^!  all.     They  went  off,  not  on  the  ground  of  a  want  of  right 
in  a  case  like  the  present,  *hewn  to  exist ;  but  on  the  ground 
of  a  want  of  evidence  to  make  out  such  a  case.     A  rights  re- 
cognized by  law,  is  one  thing : — the  firotf  of  the  circum- 
stances, necessary  to  shew  that  that  right  exists  in  a  partkr 
cular  individual,  is  another.     This  distinction  may  be  well 
elucidated  by  the  case  now  before  the  court.     According  to 
-the  express  words  of  the  act  of  assembly,  any  party  or  paiv 
ties  injured  may  put  the  executor's  bond  in  si^t  frpm  ticn^ 
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to  timC)  and  as  often  m  the  occasion  raay  occur.     This  is  a  November, 
right  as  eternal  as  the  principles  of  justice,  and  knowing        ^^^^' 
no  limitation  except  that  prescribed  by  the  amount  of  the    spoitswood 
penalty  of  the  bond.     Any  person  may  institute  a  suit  on  y- 

the  bond,  on  the  mere  allegation  that  he  is  a  party  injured  ;  "©ihcm'^ 
but,  before  he  can  have  the  substantial  benefit  of  the  act, 
before  he  can  recover  from  the  securities,  he  must  /trove 
all  the  circumstances  which  shew  him  to  be  a  party  injured. 
And  this  is  believed  to  be  the  amount  of  the  decision  in 
£raa:(on  v.  Winnlowy  the  first  case  on  the  8\ibject,  and  the 
foundation  of  all  the  subsequent  cases.  In  that  case,  the 
court  says,  '<  the  true  question  is  this ;  has  the  relator  IVal- 
ier  brought  himself  within  the  act  ?-— or,  in  other  words,  does 
it  appear  from  the  record  that  he  is  a  party  injured,  within 
the  words  and  meaning  of  the  act  ?  A  man  who  claims  as 
a  creditor,  and  means  to  take  the  benefit  ot  the  act,  must 
shew  bimseif  to  be  a  creditor ;  that  the  testator  left  assets ; 
that  they  came  to  the  hands  of  the  executor ;  that  there  was 
a  sufficiency  to  discharge  his  demand,  or  so  much  thereof, 
after  payment  of  debts  of  higher  dignity ;  and  that  the  exe- 
cutor has  wasted  the  assets.  Without  this  concurrence, 
there  is  no  injury  done  him."  If,  however,  this  concur- 
rence be  established,  an  injury  has  been  done,  and  he  will 
recover  accordingly.  But  how  is  this  concurrence,  and  par- 
ticularly the  devattavitj  to.be  established?  In  a  court  of 
tev,  (and  it  is  proper  to  observe  that  all  the  cases  relied  on 
by  the  appellees  are  cases  at  law,)  there  is  no  form  of  pro- 
ceeding, pending  the  action,  by  which  the  devastavit  can 
be  established.  If,  therefore,  it  has  not  been  established 
before^  the  party  cannot  recover,  because  he  foils  to  firove 
that  which  is  necessary  to  entitle  him  to  a  recovery.  But 
widely  different  is  the  mode  of  proceeding  in  a  court  of  equi- 
ty Wherever  a  case  occurs,  over  which  it  has  jurisdic<^ 
tion,  it  may,  at  once,  convene  all  the  parties,  however  re- 
motely concerned  in  interest,  and,  pending  the  same  suit, 
and  by  a  proceeding  forming  a  part  thereof,  may  ascertain 
the  faci  whether  the  devastavit  has  been  committed,  or  not; 
and  if  it*  shall  appear,  by  that  procedure,  that  a  devastavit 
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NoYxxBKB,  has  been  committed,  theD,  and  not  before,  will  It  subject 
^^^^^^  the  securities ;  although  they  have  all  along  been  held  in 
Spottswood    c<>^"*^  fo*"  ^c*'^  ^^'^  benefit,  to  attend  to  investigations  in 

V-  which  thev  were  so  materially  interested.     There  is,  how- 

Dandridgt: and  ,.^  .       ,  .  .  ... 

others.       ever,  no  difference  m  this  respect,  between  courts  of  law 

and  courts  of  equity,  except  in  the  forms  of  their  proceed- 
ings, and  the  ability  which  is  thereby  afforded  to  courts  of 
equity  to  give  relief  in  some  cases  where  courts  of  law 
could  not.  In  deciding  on  the  righu  of  the  parties,  they 
proceed  on  prihciples  common  to  both  couru ;  for  a  court 
^  of  equity  will  no  more   subject  a  securijty  before  a  devaste^ 

vit  is  established,  than  a  court  of  law. 

It  was  said  by  the  counsel  for  the  appellees,  that  the  de- 
cision in  Braxton  vs.   Winslowj  was  always  considered  as 
having  establbhed  the  law,  that,  under  the  circumstances  of 
that  case,  the  creditor  had  forever  lost  his  debt ;  and  that, 
bad  the  court  not  so  considered,  they  would  have  intimated 
an  opinion  that  relief  might  have  been  obtained  in.  equity. 
The  answer  to  thb  is,  that  the  Special  Court  was  sitting  as 
a  court  of  iaWf  deciding  a  legal  question,  on  the  case,  as  then 
presented,  and  had  nothing  to  do  with  what  a  court  of  equity 
might  do,  in  a  case  rendered  different  in  its  circamstaocea 
by  the  forms  peculiar  to  such  a  court.  It  is  worthy  of  remark, 
however,  that  in  less  than  three  years  after  that  decision, 
(in  October,  1793,)  Chancellor  Wtthb,  who  formed  one  of 
^      '   the  Special   Court  in  Braxton  vs.   WimloWf  overruled  the 
demurrers  in  the  very  case  now  before  the  court ;  thereby 
deciding  that  the  court  of  equity,  in  the  case  of  a  legatee, 
could  give  relief,  even  against  securities,  under  the  circum- 
stances alleged  to  exist ;  and,  as  br  as  relates  to  the  devaa^ 
tavity  thtve  is  no  difference  between  creditors  and  legatees* 
As  he,  afterwards,  in  March  term,  1806,  sustained  the  de- 
murrers, the  &ct  of  his  having  at  first  overruled  them  is 
mentioned  with  no  other  view  than  to  repel  the  presump- 
tion which  b  said  to  arise  from  the  silence  of  the  court  in 
Braxton  vs.   H'vflowi  for  it  is  probable  that  Mr.  Wtthe 
remembered  the  grounds,  and  the  extent  of  the  decision  in 
that  case,  as  well  in  1793,  as  he  did  in  1806. 
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Bat  that  the  death  of  an  executory  under  the  circttmstan<    KMrtifttt« 
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ces  of  this  case^  before  a  devattavU  has  been  fixed  on  him,    .  '    . 

does  not  discharge  his  sureties,  no  longer  rests  on  reason   gpottswood 
only.    The  point  has  been  decided  in  the  Court  of  Appeals,  ▼• 

in  the  case  of  Taliaferro  and  Oainet  vs.   Thornton  and  wifcf       J^m. 
(Ca//'«  M.  S.  ReftcrUy  spring  terffif  1806.)    In  that  case  a 
bill  was  brought  by  Thomiffn  andtoi/e,  to  recover  a  legacy 
due  to  the  wife,  under  the  will  of  PMUfi  Roote^y  her  father, 
against  the  representatives  of  the  securities  of  PhWfi  RootcB 
and  Thoma9  Reed  Rootety  as  executors  of  the   said  Philift 
Rootesy  their  father,  deceased.      The  bill  states  that  one  of 
the  executors  had  died  insolvent,  without  saying  whether  any 
person  bad  qualified  as  his  executor  or  administrator ;  and 
that  the  other  had  died  intestate,  and  that  no  person  had  tak* 
en  admbiatration  of  his  estate.    Although  the  bill  made  the 
representatives  of  both  the  sureties  parties,  yet  no  subset- 
quent  proceedings  were  had  against  the  representatives  of 
one  of  them ;  nor  were  any  persons  made  parties,  as  heirs  or 
descendants  of  the  two  sons  the  executors.    There  was  a 
demurrer  filed  by  the  representatives  of  the  surety  agtdnst 
whom  the  proceedings  were  had  ;  for  that  the  complainant's 
remedy,  if  any,  was  at  law.    The  demurrer  was  overruled, 
and  a  decree  entered  against  them.    On  an  appeal  to  the 
Court  of  Appeals,  it  was  decided  that  the  demurrer  was  pro- 
perly overruled  ;  it  being  a  case  in  which  equity  had  juris- 
diction, and,  having  jurisdiction,  should  go  on  to  determine 
the  disputes  between  the  parties  ;  and  it  was,  moreover,  ex* 
pressly  decided,  that  the  representatives  of  the  securities  of 
the  executors  should  be  made  liable,  in  that  9uUy  (there  had 
been  no  previous  suit,  and  it  was  declared  to  be  unnecessa* 
ry,)  for  the  misapplication  and  wasting  of  the  funds  on  which 
the  legacy  had  been  charged,  in  case  the  executors,  their 
heii^^  or  representatives,  or  those  into  whose  hands.  tho»» 
funds  should  be  found  to  have  been  taken,  should  be  unable 
to  make  good  the  same.    But  it  appearing  from  the  answrers 
that  many  necessary   parties '  had  been  omitted,  and  the 
decree  being  in  other  respects  erroneous,  it  was  reversed, 
and  the  cause  remanded  to  the  Court  of  Chancery. 
VOL.  ly.  P  p 
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jfemattm,       Qq  a  full  view  of  tbe  prmeiples  growing  out- of  that  case 

.  ^^.^Z.    this  court  is  clearly  of  opinioDi  that,  where  an  executor  dies 

Spottswood  •  without  any  personal  representative,  a  court  of  equity  may, 

y-        ,  at  the  suit  of  a  legatee,  and  without  tLuy  fireviout  9uit  havioe 
pftndridgeand  .  .        .        ^ 

^tHenk       heen  brought  against  the  executor  to  convict  him  of  a  devaB* 

tavUf  convene  the  securities  of  the  executor,  or  their  repr^« 
aentatives,and  the  persons  who  would  be  interested  in  any 
estate  which  the  executor  may  have  left,  and  make  the  se-* 
curities  liable  for  any  misapplication  or  wasting  of  the  assets 
which  shall  be  established  in  the  progress  of  the  suit  above 
mentioned.  Not  to  afford  relief  in  such  case,  would  be  to 
leave  a  right  without  a  remedy.  The  forms  of  the  Court  of 
Chancery  are  commensurate  to  the  purpose;  and  equity 
will  not  insist  on  any  parties  but  those  who  are  concerned  in 
interest.  Judge  Tuckba,  in  the  case  of  Gordon*9  AdmitiU' 
trator  vs.  the  Frederick  Ju^ikes,  I  Munf,  p.  1 .  where  he  re- 
views and  approves  of  the  decision  of  Braxton  vs.  Whitlow, 
refers  to  the  case  of  HaUa/erro  and  Gamee  vs.  Thornton  and 
wi/e^  and  so  far  from  thinking  there  is  any  inconsistency  in 
the  two  decisions,  seems  to  extend  the  principles  of  the  lat- 
ter case,  beyond  legatees,  to  all  persons  who,  from  any 
cause,  may  be  entitled  to  come  into  a  court  of  equity. 

The  claim  of  the  complainant,  Mtxander  Sfiott*v>ood^  as 
adminbtrator  cf^  bonis  non^  is  considered  as  standing  on  the 
same  ground  as  that  of  a  legatee.  It  necessarily  involves  a 
dbcovery  of  assets  and  settlement  of  accounts,  good  grounds 
for  equitable  interference ;  and,  when  tlie  court  is  once  in 
possession  of  the  case,  it  may  go  on  and  determine  the  dis- 
putes between  the  parties. 

The  court  also  considers  the  case  of  Taliaferro  vs.  Thorn^ 
ton  and  wfej  as  conclusive  authority  to  shew  that  a  court  of 
equity  may  give  relief  against  the  sureties  on  the  guardiai^'S' 
bond.  A  bill  in  equity  will  unquestionably  lie  againat  the 
guardian  himself^  notwithstanding  he  has  executed  a  bond 
on  which  he  might  alsa  be  sued  at  law.  And  if,  in  the  case 
of  an  executor's  bend,  (as  is  proved  by  Ta&aferro  vs.  Thornton 
snd  vfifey)  the  securities,  whose  responsibility  cannot  be 
brought  to  bear  upon  then  untit  ^e  iRabiUty  of  the  pcusci- 
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pal  be  established,  may  be  joined  as  defendants  in  the  same    NoTiiniBB, 

suit  with  their  principals,  or  their  represenutires,  a  Jortiori  ^' 

may  the  securities  of  the  guardians,  whose  responsibility  is   spottswood 

direct  and  immediate  even  in  a  court  of  law.  v'. 

•  -  •-..*.  -  Dandiidge  and 

As  to  the  propriety  of  jomuig  the  two  setts  of  securities)       others. 

the  court  is  equally  clear.    For,  wherever  there  is  a  doubt 

as  to  who  is  to  pay,  justice  to  all  concerned  requires,  that 

the  persons  as  to  t^hom  the  doubt  exists  should  be  made 

parties. 

Ot»  these  grounds,  (without  deckling  any  other   point, 

made  in  the  arg^mem,  but  not  necessarily  growing  out  of 

the  pleadings,)  the  court  is  unanimously  of  opinion  that  the 

demurrers  were  improperly  sustained.    The  decree  appeal- 

ed  from  is  therefore  reversed,  the  demurrers  overruled,  and 

the  cause  remanded  to  the  Court  of  Chancery  for  the  Rich* 

mottd  District,  to  be  iartber  proceeded  in. 


Cropper  against  West.  ^f^LI^, 

1814. 

SEVERAL  points  were  argued  in  this  case  by  Wirt  for  the     1.  After  re- 
appellant  and  Uffhur  for  the  appellee ;  but  one  only  was  dc-  |^^an  ap^al 

cided  by  the  court.  ^o*"    ^^'^^    ^ 

^  prosecution, 

A  decree  was  rendered,  on  the  3d  day  of  September  1801,  the  Appellate 

by  the  County  Court  of  Accomack,  in  favour  of  Crofifier  ^^^^^^^l 

against  West,  from  which  the  latter  appealed  to  the  late  High  **roe  at  a  sub- 
^  -.  ^-  m.  .  *.  .       t         sequent  term. 

Court  of  Chancery.    The  sUit  was,  according   to  the  law,  without  a  rule 

transferred  to  the  Superior  Court  for   the  Williamsburg  ^«,  ^^^^^ 

District ;  and,  on  the  21st  of  April  1 803, "  the  aftfiellant  being  due  notice  giv, 

9fUemnly  called  and  not  afitiearingy*  his  appeal  was  ordered  verse'  party  to 

to  be  dismissed,  '  »PPf*^    *"^ 

contest     the 

Afterwards,  on  the    19th  of  March    1804,  he  made  oath,  motion, 
♦•that  he  did  not  know  that  his  suit  with  Cropper  was  remov-  gt^^j^ie  ^ 
ed  from  Richmond  to  Williamsburg,  until  the   I5th  or  16t,h  Practice  intho 
day  of  last  October,  at  which  time,  residing  above  Accomack  of  ^Chancery 
Court-house,  he  had  not  even  heard  of  any  alteration  in  the  ^^n^^i^rict 
Cqurt  of  Chancery ;  that  having  employed  Mr. /oAn  FRc*- iir.&3CVl 
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HiJun^      ham  of  Richmond  as  his  counsel)  he  had  relied  on  him>  and 
^^Z^t  waited  to  receive  instructions  from  him  as  to  the  said  smt ; 
Cropper      ^^^  ^^  would  have  employed  counsel  im  the  Williamsburg 
▼•  District)  but,  entirely  relying  on  Mr.  Wkikham^  was  astonish- 

ed when  informed  of  the  dismission  of  his  appeal ;  that  he 
had  now  employed  other  counsel,  and  wished  to  be  relieved 
in  the  premises/* 

In  April  1804,^^  on  the  motion  of  th'e  appellant  by  his 
counsel,  and  for  reasons  appearing  to  the  court/'  it  was  or« 
dered,  that  the  order  for  dismissing  the  appeal  be  set  aside, 
and  the  said  appeal  be  again  placed  on  the  docket. 

In  does  not  appear  from  the  record  that  any  previous  no- 
tice of  this  motion  was  given  to  Crottfier. 

In  October  following,  the  chancellor  (Ttlbr)  re^rsed  the 
decree  of  the  County  Court,  and  dismissed  the  original  bill, 
with  costs.  In  April  1805,  a  bill  of  review  was  exhibited 
by  CrofifieTy  on  the  grounds  of  error,' In  point  of  law,  exist- 
ing on  the  £&ce  of  the  said  decree  of  reversal,  and  of  fraud, 
on  the  part  of  We^t^  in  obtaining,  as  aforesaid,  the  re-instate- 
ment  of  the  appeal.  The  chancellor  granted  leave  to  file 
this  bill,  but,  in  July  1811,  affirmed  the  decree  attempted  to 
be  reviewed,  and  dismissed  the  bill  of  review  with  costs  ; 
whereupon  the  plaintiff  appealed  to  this  court. 

Wednesday ^  December  7th,  1814,  the  president  pronounc- 
ed the  court's  opinion,  that  the  appeal,  depending  in  this  case 
from  the  decree  of  the  County  Court  of  Accomack,  having 
been  regularly  dismissed  by  the  court  of  Chancery  on  the 
2 1  St  day  of  April  1803,  it  was  not  competent  for  that  court 
to  reinstate  the  same,  at  a  subsequent  term,  upon  the  grounds 
stated  in  the  proceedings,  without  a  rule  having  been  made 
upon,  or  due  notice  given  to,  the  adverse  party  to  appear  and 
contest  the  same.  On  this  ground,  without  deciding  on  aof 
other,  the  court  is  of  opinion,  that  the  said  decree,  and  all  the 
proceedings  subsequent  to  the  order  of  dismission  of  the 
^^  Slst  of  April  1803,  are  erroneous,  and  that  there  is  no  error 

in  the  said  order.  Therefore,  decree  reversed,  proceedings 
aet  aside,'and  ord«r  of  diamissioQ  of  the  original  bill  affirmed, 
with  costs. 


Digitized  by  VjOOQIC 


In  (he  SSth  Fear  of  the  Cammmmealth.  sot 


Elam  again9t  Bass's  Execators.  ^r^ved  satur^ 

itay,  Mvember 
12th,  1814. 
IN  an  action  of  detinue,  brought  by  the  appellees  against 
the  appellant,  on  the  8th  of  October  1810,  for  seyeral  slaves,  fendant  in  de- 
the  defendant  pleaded  non  detinet  and  the  act  oflimUations  ;  te^^Timsetf 
on  yfVScYi  pleas  the  plaintiffs  joined  issue.  Afterwards,  bf  on  the  plea  of 
consent  of  parties,  the  pica  of  the  act  of  limitations  ivas  with-  (without ;&feo</- 
drawn,  and  a  jury  impannelled  to  try  the  cause  ufion  the  issue  ^-^^  ^^^^ 
joined  ;  whereupon,  the  defendant,  on  his  part,  ^  proved  that  proving  that 
he  and  those  under  whom  he  claims  had  possession  of  the  uf/der"^vvh^ 

slaves  in  the  declaration  mentioned  for  more  than  IJve  years  he  claims,  had 
Lf^.  .         CI.  ....  .  ..  possession    of 

before  the  emanation  of  the  writ  m  this  action  ;  to  wit,  fever  the    pi-operty 

since  the  13th  day  of  December  1804:  to  rebut  which  testi-  !!?^f  Ti""""/^ 
'  more  tiian  five 

mony,  and  ^  avoid  the  ofieration  qf  the  statute  of  Hmitationsy  years     before 
the  plaintiffs  offered  to  introduce  the  record  of  a  suit,  lately  of  Uiewrlt!*^'* 

pending  in  the  Superior  Court  of  Chancery  of  Richmond,     ^ 

,..«»...  .  .  .     .««  ,     .  2-  And  such 

whercm  the  plaintiffs  in  this  action  were  plaintiffs,  and  the  evidence  can- 
defendant  in  this  action,  together  with  his  wife  Elizabeth  J^]  ^^^  ^^^^' 
Movflett^  and  Judith  Bass  administratrix  of  Edward  Bass^  plaihtiif 's 
deceased  (under  whom  the  now  defendant  claims)  were  de-  Cefore^hefive 

fendants,  tlie  object  of  which  suit  was   to  recover  for  the  y^'^^^  had  e- 

'  lapsed,    he 

now  plaintiffs  the  same  two  slaves,  Dolly  and  her  child  Pol-  brought  a  suit 

i^  (among  others,)  to  recover  whom  this  suit  is  brought;'*  Stover  the^ 
the  'record  of  which  suit  was  exhibited  in  hac  verba  ;  (I)  same  proper- 
^  and  it  appeared,  from  the  said  recited  record,  that  the  said  was  dismissed 
suit  in  chancery  was  commenced  within  less  than  five  years  JJjj^at^hi^T"^ 
after  the  said  ISth  of  December  1804,  (at  which  time  the  was  exclusive- 
possession  of  the  defendant  and  those  under  whom  he  claims  ^^  ^^\  and 

accrued,)  the  said  suit  in  ciiancery  having  been  commenced  that,     within 

one  year  after 
-on  the  8th  day  of  April  1807  ;  and  it  was  admitted  that  the  such     dismis. 

slaves  2>o// and  Polly  in  the  declaration  mentioned  are  the  "^^flu'*!^?^*^ 
^  out  the  wnt  m 

same  slaves  as  the  slaves  Doll  and  Polly  in  the  above  re-  detinue, 
cited  record  mentioned:  and  it  appeared   by   comparison  ^^^^^ 

man^  ante^  and     ^" 
JVewby't  fidmn, 
(1)  Note.  See  a  report  of  this  case,  in  the  Superior  court  of  Chance-  y.  Blakey,  3 

ry,4ir.&^4r8.  H.UM.Sr, 
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NoTEXBkBy    of  the  date  of  the  decree  in  the   said  suit  in  chanceiy^ 
tl^^^lj    (which  wag  the  31st  February  1810,)  with  the  date  of  the 
Elam         writ  in  this  suit)  (which  is  the  8th  of  October  1810,)  that  the 
y-  writ  was  sued  out  within  one  year  after  the  rendition  of  the 

tori.  *  ^^^  decree :  whereupon,  the  defendant  by  counsel  mored 
the  court  to  exclude  the  above  recited  record  from  going  in 
evidence  to  the  jury ;  but  the  court  overruled  the  said  no- 
tion, and  suffered  the  said  record  to  be  read  in  evidencf,  to 
avoid  the  effect  of  the  9fatute  of  limitations  w>^%  aforesaid  re- 
lied on  by  the  defendant  in  his  defence ;  to  which  opinion 
the  defendant  by  counsel  excepted.  Verdict  and  judgment 
for  the  plaintiffs,  from  which  the  defendant  appealed, 

JVickhami  for  the  appellant. 

Leighy  for  the  appellee. 

Wednesday i  December  7th,  1814,  the  president  pronounced 
the  court's  opinion,  that  the  five  years  quiet  possession  of 
the  slaves  in  controversy,  before  the  institution  of  the  ap- 
pellee's action  at  law  to  recover  them,  vested  the  legal  right 
to  the  slaves  in  the  appellant,  and  those  under  whom  he 
claims ;  and  that,  according  to  the  decision  of  this  court  ia 
the  case  of  Gray  v.  Berryman^  the  suit  in  chancery,  instituted 
by  the  appellees  for  the  recovery  of  them,  is  no  bar  to  the 
act  of  limitations  stated  in  the  bill  of  exceptions ;  and  that 
the  said  judgment  is  erroneous. 

Judgment  reversed,  verdict  set  aside,  and  cause  remanded 
for  a  new  trial. 
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Boll  against  Douglas,  administrator  of  Turnbull.    "gS^ 

21»/,  1814. 

'  Adam  Douglas^  administrator  of  Robert  Turnbull,  filed    1.  A  contract 

his  bill  in  the  Superior  Court  of  Chancery  for  the  Staunton  ^o^doU^  ^^ 

district,  against  Ezekiel  IV.  Bully  to  obtain  a  decree  fore-  United  States 

,     .  r«,      1      1  .  .  . .      8  per  cent. 

Closing  a  mortgage.     The  deed  in  question  was  executed  by  stock,  to  be  de- 

the  defendant  to  Robert  TumbulljAfirU^Ut,  1801,  conveying  I^Xrl'^^t^U^ 

in  absolute  fee  simple,  a  certain  tract  of  land.     It  was  ac-  barred  on  a  fu- 

knowledged  in  court  on  the  same  day,  and  ordered  to  be  re-  gJJx)  doflars 

corded.     An  endorsement  was  made  upon  it,  dated  the  25th  current monejr 

in  hand  paid,  18 
of  jf/iril   1801,  to  this  effect;  that  the   within    Ezekiel  W^.  not  usurious. 

Bullj  having  contracted  on  the  29th  day  of  May  1800,  with  j  in  such  case 

Robert  Tumbull  for  the   9ale  of  six  thousand  dolbrs  of  the  »f*  the  certifi- 

United  Sutes  8  percent,  stock,  at  the  price  of  six  thousand  be  not  deliver- 

current  dollars,  and  having  failed  to  deliver  the  same,  on  f ^  and  trans- 

"  ferred  accord- 

the  first  day  of  December  1800,  according  to  his  agreement  ingtocontract, 

with  the  said  Robert,  but  being  still  willing  to  deliver  it  on  mea8u^f  ^(rf" 

the  first  day  of  January  next  ensuing  the  date  of  the  said  compensation 
....  1        ,  r  .^      ,       ,         ^  ^     IS  not  the  no- 

wriung,  with  the  interest  due  thereon  from  the  Ist  day  of  Ja-  minaUmount 

nuary  1801 ;  if,  therefore,  he,  the  said  Bully  should  deliver  the  ^^-^^^^  ^^^^ 

said  stock,  with  the  interest  aforesaid,  on  the  day  last  appoint-  cent,  interest 

cd,  and  so  transfer  it  as  to  enable  the  said  Tumbull  regular-  ^^^  it  Should 

Iv  to  draw  hi^  8  per  cent,  interest  upon  it,  then  the  deed  was  }|»^e  beende- 
«,   .         ,  .         .   .^      rw,       .    »  livered,  but  ito 

lobe  void.     This  endorsement  was  signed  by  TurnbulL,  and  tmevahieon 

acknowledged  by  him  in  court,  and  ordered  to  be  recorded,  ^di^^he^inl 

on  the  29th  of  Jfiril.     The  deed  was   executed  in  presence  terest  then 

,  -  J    due,)  vdth  law* 

of  a  subscribing  witness;  the  endorsement  was  not  attested,  yj^  interest  on 

The  complainant  in  his  bill  suted,  that  this  deed  was  in-  ^chvalue  witu 

c  c  payment. 

tended  as  a  mortgage,  to  secure  the  performance  of  the  rysec  Qnmes 

aforesaid  contract ;  that  the  endorsement  was  made  at  the  ^^'^^  \^^ 

time  of  executing  the  deed  ;  and  that  the  defendant  failed  to  WintUmy. 

BawsoHy    ibid, 
deliver  the  stock.  119;  alsoiZey- 

The  answer  did  not,  in  explicit  terms,  either  admit  or  djsny  ^^65;^^2 

(he  sutements  in  the  bill,  but  set  out  a  difierent  contract ;  H.  tuidM.  169. 

alleging  that  Tumbull  lent  the  defendant  5750  dollars,  to  be 

repaid  ia  certificates  of  United  States  8  per  cent  stock  at  a 


Digitized  by  VjOOQIC 


304 


Supreme  Court  of  AppeaU. 


.1814. 
BuU 

V. 

DougUs. 


future  day ;  that  8  fier  cent,  was  calculated  on  tlie  said  sum 
of  5750  dollars  to  the  day  of  re-paymenty  making  the  sum  of 
six  thousand  dollars  in  the  whole  ;  that  this  contract  was  en- 
tered into  by  the  defendant)  under  the  influence  of  certain 
suggestions  of  Tumbull^  which  afterwards  proved  to  be  un- 
founded; that  the  defendant  remonstrated,  with  TumbulLi 
and  he  agreed  to  give  further  indulgence^  and  receire  back 
the  money  borromed  vfith  a  mors  moderate  premium  for 
i/«  UBC  ;  and,  finally,  that  a  negociation  hady  with  his  consent} 
taken  place,  whereby  the  defendant  had  paid  a  considerable 
part  of  the  money  borrowed. 

No  depositions  were  offered  on  either  side.  The  only  ex« 
hibits  were  the  deed  and  endorsement,  which  were  made  a 
part  of  the  bill. 

On  the  SOth  o/Marchj  1805,  Chancellor  Browk  pronounced 
his  opinion,  ^  that  the  case  stated  in  the  defendant's  answer 
not  being  responsive  to  the  bill,  nor  supported  by  any  testi- 
mony, and  the  defendant  not  having  denied  the  statement  of 
the  contract,  as  set  forth  in  the  endorsement  upon  the  deed, 
and  which  the  plaintiff  has  made  a  part  of  his  case,  (though 
the  defendant  was  not  estopped  from  denying  it,)  and  it  ap- 
pearing, from  the  answer  itself,  that  something  more  than  a 
loan  was  intended  ;**  it  was  therefore  adjudged,  ordered  and 
decreed,  <' that  unless  the  defendant  should,  by  the  1st  of 
August  ensuing,  transfer  to  the  plaintiff  six  thousand  dollars 
of  United  States  8  per  cent,  stock,  or  that  sum  in  current  dol- 
lars, (which  the  plaintiff  agreed  to  accept  in  lieu  thereof,) 
together  with  eight  per  cent,  thereon,  from  the  1st  of  Janua- 
ry 1801,  (the  time  when  the  stock  was  to  have  been  deliver- 
ed,) to  the  29th  day  of  May y  1805  ;  amounting  to  2518  dol- 
lars ;  also  6  per  cent  on  6000  dollars,yrom  the  date  (fthe  de* 
eree  till  payment,  then  the  equity  of  redemption  should  be 
foreclosed,  and  the  land  sold. 

The  stock  and  money  were  not  paid,  and  the  land^  was  sold 
for  six  thousand  dollars. 

In  July  1807,  upon  the  return  of  the  commissioners*  re- 
port, the  Chancellor  made  his  final  decree,  crediting  the  de- 
fendant by  the  proceeds  of  the  sale,  after  deducting  commis- 
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sions  and  other  expenses,  and  directing  him  to  pay  the  ba- 
lance to  the  plaintifT,  with  continuing  interest :  from  which 
decree  the  defendant  appealed.  ' 

'Chafiman  John%on  for  appellant,  assigned  the  following  er- 
rors in  the  decree. 

1.  The  contract  whichr  the  deed  was  gi?en  to  secure  was 
usurious  on  its  face.  By  that  contract,  6000  dollars  bearing 
8  per  cent,  interest  were  to  be  given  for  the  consideration  of 
six  thousand  current  dollars.  This  is  not  like  the  case  of  a 
purchase  of  ordinary  stock,  which  may,  or  may  not  produce 
more  than  6  per  cent,  interest.  The  interest  of  this  stock  is 
fixed,  and  could  not  yield  less  than  8  per  cent.  Indeed,  by 
the  terms  of  the  agreement,  the  stock  is  to  be  so  transferred 
as  that  Tumbull  shall  be  able  to  dn*w  8  per  cent,  upon  it. 

But  the  contract  cannot  be  considered  as  set  forth  in  that 
endorsement.  The  appellant  was  no  party  to  that  writing. 
It  was  made  by  Tumbull  himself  after  the  execution  and 
recording  of  the  deed,  and  not  at  the  time  of  executing  the 
deed,  as  alleged  in  the  bill.  It  is  true,  the  answer  does  not 
explicitly  deny  this  statement ;  but,  then,  the  endorsement 
must  be  taken  as  part  of  the  bill :  the  bill  must  be  taken  al- 
together ;  and  the'et^orsement  itself  shews  that  that  state- 
ment of  the  bill  is  not  correct.  The  endorsement,  therefore, 
is  to  be  considered  as  no  part  of  the  deed,  and  furnishing  no 
eridence  against  the  appellant.  The  contract,  then,  must  be 
collected  from  the  bill  and  answer.  The  bill  sets  it  forth  as 
in  the  endorsement ;  and  the  defendant  is  called  upon  to  an- 
swer this  bill.  The  answer  sets  forth  a  contract  very  differ- 
ent, and  one  that  would  be  clearly  usurious ;  a  contract  of 
loatiy  to  be  repaid  in  Zfier  cent,  stocky  with  8  per  cent,  interest 
added  thereon  till  the  time  of  re-payment !  If  the  rc-payment 
of  a  loan  in  8  per  cent  stock  be  not  of  itself  usury,  the  ad- 
dition of  the  8  per  cent,  till  the  time  of  re-payment  certain- 
ly is. 

2.  If  the  contract  be  not  usurious,  yet  the  decree  is  wrong 
iu  principle.    Instead  of  decreeing  six  thousand  dollars,  with 
^  percent,  interest,  (which  is  aq  usurious  decree,) the  value 
VOL.  IV.  Q  q 
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of  the  8  per  cent,  stock  should  hare  been -estimated  at  tfra 
time  when  it  became  due,  and  that  sum,  with  interest,  giveni 
or  more  properly,  there  should  have  been  an  issue  to  assess 
damages  for  breach  of  the  contract,  in  which  the  jury  would 
have  found,  in  damages,  the  value  of  the  stock  and  interest. 

3,  The  decree  is  wrong  in  fixing  the  fierioda  of  interests. 
It  decrees  8  per  cent,  interest  till  the  29th  of  May^  and  six 
per  cent,  interest yrom  the  30th  of  March  fireceding :  so  that, 
from  the  30th  of  March  til)  the  a9th  of  May,  the  debt  is  bear- 
ing  14  per  cent,  interest. 

And  4.  The  decree  is  wrong  in  calculation.  1'he  chancel- 
lor makes  8  per  cent,  from  the  Ist  of  January  1801,  to  the 
29th  of  May  1805,  amount  to  S  35 18  ;  whereas  ij  is  but  about 
S2118. 


No  counsel  appeared  for  the  appellee. 

Friday^  December  9ihf  1814,  the  president  delivered  th6 
following  opinion  of  the  court. 

The  court  is  of  opinion,  that  the  contract  m  this  case  hav- 
ing been  for  the  delivery  of  six  thousand  dollars  of  8  per 
cent  stock  of  the  United  States,  on  the  first  day  of  January 
1802,  with  the  interest  due  thereon  from  the  first  d^  ol 
January  preceding ;  and  that  stock,  not  having  been  deliver- 
ed according  to  contract,  and  being  of  uncertain  value,  its 
true  value  on  the  day  agreed  on  for  the  delivery,  to  be  as- 
certained by  one  of  the  commissioners  of  the  court,  or  by  ao 
issue,  (in  defiiult  of  argument  by  the  parties  as  to  its  value,) 
together  with  the  interest  due  on  the  same,  up  to  the  timCf 
as  aforesaid,  formed  the  aggregate  sum  due  by  the  appellant 
to  the  appellee,  agreeably  to  the  decision  of  this  court  in  the 
case  of  Grovet  v.    GravcM,  and  not  the  nominal    amount 
of  the  said  stock,  as  seems  to  have  been  supposed  by  the 
chancellor.    The  court  is  also  of  opinion  that,  in  default  of 
the  payment  of  the  said  sum,  and  interest  at  the  rate  of  six 
per  cent,  upon  the  value  so  found  as  aforesaid^  by  a  given 
day,  the  land  in  the  indenture  of  mortgage  contained  ought 
to  have  been  decreed  to  be  sold^  to  satisfy  the  same^  in*  the 
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lisual  manner ;  the  interlocutory  decree  of  the  30th  day  of  MAmce, 

March  1805,  therefore,  haying  proceeded  upon  erroneous  i^^^^J^j 

principles,  and  having  been,  fioaaibly^  for  a  greater  sum  than  gyji 

was  due  by  the  appellant,  is,  as  well  as  the  last  decree  erro-  ^• 

neous.    Decree  reversed,  and  cause  remanded  to  be  pro-  ' 
ceeded  in  upon  the  above  principles. 


Aiiderson^  Admibistrator  of  Cody,  against  Price,  ^'^y.  ^^^^^h 

THIS  was  an  action  of  debt  in   behalf  of  the  appellee     1.  in  debt  on 

against  the  appellant,  suggesting  a  devattavit.    The  decla-  fj^^^^ty 

ration  demanded  ^  the  turn  qf  139/.  3«.  with  interest  from  of  a  bond,  <*to 

the  23d  day  of  February,  1803,  till  paid,  and  5  dols.  21  cents  by  a^nuoEr 

costs,  also  the  sum  of  116/.  12».  1  \d.  with  interest  from  the  f^^  ^il^^J^' 

terest,"  the 
first  day  of  July,  1803,  till  paid,  a'nd  5  dols.  21  cents  ;  which  declaration 

several  sums  of  money  the  defendant  owes  to  him  the  plaintiff^  ^^^^the^ 

and  from  him  detains  :  for  that,  on  the  day  of  Mavf  •moii^  9um 

-with  interett  till 

1 809,  in  the  county  aforesaid^  the  plaintiff,  by  the  judgment  ^oij;"    but, 
of  the  said  County  Court  of  Cumberland,  recovered  against  |^^  oTh^^ 
the  defendant,  as  the  administrator  of  Jamet  Codyy  the  afore ^  ed  thereby,** 
said  auma  of  moneys  to  vity   the   turn  of  278/.  4«.  to  be  dia-  this  respect  is 
eharg^ed  by  the  fiayment  of  139/.    2*.  Jlrat  above  mentioned  ^^*  ^en  9fn 
with  interest  thereon  from  the  23d  day  of  February,  1803,  till 
paid,  for  debt,  and  5  dols.  21  cents  costs  ;  also,  by  the  judg- 
ment of  the  said  County  Court  of  Cumberland,  on  the  same 
day  and  year  aforesaid,  the  plaintiff  in  like  manner  recoverr 
ed  against  the  defendant,   as  administrator  aforesaid,  one 
other  sum  of  1161.  12«.  He/,  with  interest  thereon,  from  the 
1st  day  of  July,  1803,  till  paid,  for  debt,  and  5  dollars  21 
cents  costs,  to  be  levied,  as  to  the  debts  aforesaid,  of  the 
goods  and  chattels  of  the  said  Jamea  Codyy  deceased;  and  tho 
plaintiff  in  fact  saith,  that  the  defendant  the  several  sums  of 
money  aforesaid  to  him  did  not  pay,  although  often  thereto 
requested  y  and  although  the  said  Jamea  Codyy  at  the  time  of 
his  death,  left  goods,  chattels,  and  effects,  sufficient  to  pay 
|L&d  satisfy  the  several  sums  of  money  aforesaid,  which  goodsx 
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March,       chattels  and  effects  of  the  estate  of  the  said  James  Cody^  de- 

t^^,y,^^t   ceased,  the  defendant  having  received  into  his  hands  as  ad- 

Andersun  Ad-  niinisirator  aibresaid,  hath  misapplied  and  wasted}  so  that 

mmistrsitor  of  thereof  the  plaintiff  his  debt  aforesaid  cannot  make^  by  rear 
Cody 
V.  son  of  which  promises,  right  of  action  hath  accrued  to  the 

Price.  plaintiff  to  demand  and  have  of  the  defendant,  the  afore- 
said several  sums  of  money,  that  is  to  say,  the  sum  of  139/. 
2ff.  with  interest^**  l^c.  i:fc,  ;  concluding  in  the  usual  form. 
The  defendant  pleaded  not  guilty,  no  waste,  and  fully  ad- 
ministered; on  which  pleas  issues  were  joined.  On  the 
trial  of  these  issues,  two  bills  of  exceptions  were  filed,  the 
objects  of  which  need  not  be  mentioned  here,  as  the  Court 
of  Appeals  gave  no  opinion  upon  them.  The  jury  found  a 
verdict,  <^  that  the  defendant  had  not  fully  administered  the 
estate  of  James  Codyy  deceased,  but  that  goods,  chattels,  and 
effects  came  to  his  hands  to  be  administered,  of  which  71/. 
ISjs,  id.  remained  in  his  hands  unadministered.  They  there- 
fore found  for  the  plaintiff  the  debt  in  the  declaration  men- 
tioned^ to  be  levied,  so  far  as  the  71/.  15«.  Id,  aforesaid,  of 
the  proper  goods  and  chattels  of  the  defendant,  and,  as  to 
the  residue,  to  be  levied  of  the  estate  of  James  Cody^  de- 
ceased, in  tiie  hands  of  the  defendant,  when  assets  shall  fur- 
ther come  into  the  defendant's  hands  to  be  administered.'* 
Judgment  was  accordingly  entered,  from  which  the  defend- 
ant appealed. 

The  attorney  general  for  the  appellant  (among  other 
points)  relief}  upon  thb  ;  that  the  declaration  ought  to  have 
been  for  the  penalty,  and  not  for  the  sum  by  which  it  was  to 
be  discharged.  In  JVewelly^.  Woody  I  Munf,  555,  the  fienalty 
of  the  bond  was  considered  as  the  debt ;  and  the  rule  is  the 
same  whether  the  suit  be  on  a  bond^ov  on  a  judgnysnt,  ^for 
the  fienalty  of  the  bi)ndj  to  be  discharged  by  payment  of  the 
sum*'  in  the  condition  mentioned. 

Wirty  contra^  insisted  that  this  objection  was  a  mere  mat* 
ter  of  form,  and  could  not  avail  after  verdict.  *  The  suit  is 
brought  for  the  sum  really  duej  and  he  conceived  tbat^  in 
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debt  OD  a  judgment)  this  is  the  proper  method  of  declaring.       Mabcb, 
The  case  of  J^eweil  vs    fVood  docs  not  apply.  It  only  shews    i^-.^-L/ 
that  the  amount  of  the  penalty  is  the  measure  of  the  juris-  Anderwn,  Ad- 
diction  of  this  court.     In  that  case,  the  action  was  not  on  a  J^ini^"^  <^ 
judgment,  but  on  a  sheriff's  official  bond  ;  and  the  only  judg-  ▼. 

ment  that  could  ever  be  enter^rd  u/ion  that  bond  vrtL%  for  the        *™^'  ^ 
penalty  \  subsequent  proceedings  b  favour  of  any  other  per- 
sons being  by  9cire  faciaa.^a)  (a)  Bibbyu, 

"    CauSMorne,  1 
fTaah.n. 
Friday^  December  9i\iy  1814,  Judge  Roams  delivered  the 

following  opinion  of  the  court.   - 

Iq  this  action,  (which  is  an  action  of  debt  against  an  adminis- 
trator, suggesting  a  devastavit ^^  one  of  the  sums  demanded 
is  139/.  28.  with  interest  from  the  2dd  of  February,  1803,  till 
paid,  with  the  costs  of  a  former  suit  It  aho  appears  from 
the  declaration,  that  this  sum  was  that  by  which  the  sum  re- 
covered in  a  former  action,  viz*  278/.  4«,  ought  to  have  been 
discharged.  On  the  authority  of  the  case  of  Rag^dale  vs. 
Batte^  in  this  court,  this  penal  sum  was  the  one  for  which  the 
appellee  ought  to  have  declared,  and  which  in  no  event  could 
be  exceeded.  The  declaration  being,  therefore,  for  the  sum 
conditioned  to  be  paid  in  the  judgpnent  aforesaid,  with  mte- 
rest  thereon  till  paid,  is  not  only  erroneous  in  departing  from 
the  fiiregoing  standard,  but,  in  event,  might  have  subjected 
the  appellant  to  the  payment  of  a  greater  sum  than,  by  the 
appellee's  own  shewing,  in  his  declaration,  he  is  entitled  to 
recover.  On  the  ground  of  this  defect  in  the  declaration,  the 
eourt  is  of  <^inion,  that  the  judgment  should  be  reversed} 
and  rendered  for  the  appellant. 
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Jrgued  Wed'  . 

nnday,  Mo!rch  Whitacrc  tt^ainst  M^Ilhaney. 

33d,  1814.  ^  •^ 

a  lo^ofl^  ""^  ^^  ^^  ^""^^^  ^^  ^"  ^c'Cxoii  of  ejectment  in  behalf  of  CecUi^ 
deed  or  de-  Al^Ilhaney  against  Benjamin  Whitacre^  in  the  superior  court 
gal^  evidence]  ^^  ^^^^  ^o*'  Loudoun  county,  the  plaintiff,  having  first  read 

if  the  original,  j^  evidence  a  patent  for  the  land  in  dispute^  from  the  iate 

or  a  copy 

thereof;  could  propi  icior  of  the  Northern  Neck,  to  Gidney  Ciarkj  grandfa- 

be  had.  ^^^^  ^j  Gidney  Clarke  the  younger,  dated  November  23d, 

2.  Wiiere  a  1740,  farther  offered  in  evidence  a  document  described  a$ 

fered  as^evi-  "^  record  in  a  suit  in  the  high  court  of  chancery,  betweei^ 

dence  on  a       Mary  Hall  executrix  of    Ufiton  Law  plaintiff,   and  Mary 
tnal  jn  eject- 
ment, the         Clarke  executrix  of  Gidney  Clarke  the  grandfather,  Gidney 

not  U)  admit  it  ^^^^^'^  ^^^  grandson,  and  others  defcndanu ;"  but  which  ap- 
to  go  to  tlie  peared  to  be  a  copy,  certified  by  the  clerk  of  the  district 
ihat'^tlie  knd  court  holden  at  Dumfries,  of  certain  papers  which  were  co- 
in dispute  was  pj^g  exhibited  in  evidence  in  that  court  in  a  suit  between 
assii^ned  to  the  * 
plaintiff;"  for  James  M^Ilhaney  plaintiff,  and  Joshua  Whitacre  defendant, 

imdemki^g^^  which  was  determined  at  October  term  1800.    The  first  of 

to  decide  not  these  was  a  copy  certified  by  the  clerk  of  the  high  court  of 
only  the  lega-  '  r       /  »;*-..  ,.         . 

lity  and  r^Ie-  Chancery,  of  a  decree,  dated  March  15th,  1794,  directing  a 

cvrdence   b  t  ^^'®  ^^  commissioners,  (any  two  of  whom  were  empowered 

also  ita  weight  to  act,)  of  the  land  in  the  county  of  Loudoun,  whereof  Gi- 

sl>ould  be  ad-  ^^^"  Clarke  the  grandfather  was  seised  at  the  time  of  his 

roitted,  only,    death,  and  which  was  charged  by  his  testament  with  the 

as  legal  testi-  '  '^  ' 

monv,  in  rela-  payment  of  his  debts,   and  descended  so  charged  to  nis 

jlcUn^onu^t  g"^«^dson,  the  defendant,  Gidney  aarke.'*    The  second  was 

yersy;--lcav.  a  copy,  certified  by  the  clerk  of  Loudoun  county  court,  of  a 

incr  the  iurv  to 

determine        deed,  made  the  8th  day  of  May,  1796,  from  Samuel  Love 

^rm^ed'b^ir^^"^  ^^^^  ^^^^^^'  two  ^f  the  commissioners,  to  TheodorUk 

(TTSee  Keel^  Lee^  the  third  commissioner,  reciting  the  decree  as  bearing 

h^-uTwask,  '  ^^^^  ^"  ^^®  ^^^^^  ^^y  ^^  March,  1795,  and  as  being  in  favour 

203.  of  Susanna  Hallj  executrix  of  Ufiton  Law  deceased,  and 

suting  that  '^  the  sale  of  the  said  tract  of  bnd  was  by  the 

said  commissioners  advertised  in  the  manner  directed  by  that 

decree,  and;  upon  the  day  for  that  purpose  expressed  in 

that  advertisement,  was  exposed  to  sale  to  the  highest  bi^- 
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der  at  public  auctioD.  upon  a  credit  of  six.  months,  and  the       Marcb, 

•  •        1814 

said  Theodorick  Lecy  one  of  the  commisaionera  j  havinjj  offer-;  i^^^^.,Lj 

cd  for  the  Said  land  the  sum  of  2420/.  current  money  of  Vir-  *  whltacre 
ginia,  and  no  other  person  making  any  farther  offer  for  ^he  *'  ^'• 
same,  the  said  lands  were,  by  directions  of  the  said  Sa- 
muel  Love  and  Hugh  Stuart j  struck  off  to  him  the  said 
Theodorick  Lee"  to  whom  therefore  they  made  the  con- 
veyance ;  on  the  back  of  which  they  certified  that  Theodo- 
rick Lee  had  produced  a  receipt  from  Jamea  Taylor  (attor- 
ney in  fact  for  Suaanna  Hall)  for  2420/.,  being  the  conside- 
ration within  mentioned.  The  third  was  a  like  copy  of  a 
deed  from  Theodorick  Lee  and  Catharine  his  wife  to  Jamea 
M^Ilhaney. 

To  the  reading  of  which,  the  defendant  (« having  first 
waived  all  objections  that  might  be  made  because  the  bid 
was  not  a  part  of  the  said  record*')  objected ;  but  the  court 
over-ruled  the  said  objection,  and  permitted  tiie  said  record 
to  go  in  evidence  to  the  jury;  to  which  Qpinion  of  the  court 
the  defendant  excepted. 

The  plaintiff  also  offered  in  evidence  a  record  of  the  pro- 
ceedings in  a  suit  in  chancery  between  J^athaniel  Davidaon 
and  J^ancy  his  wife,  Lewia  Ellzey  and  Roaanna  his  wife, 
plaintiffs,  and  Margaret  M^Ilhaney  and  others,  defendants, 
brought  to  compel  a  division  of  the  real  estate  of  Jamea 
M^Ilhaney  deceased,  among  his  representatives,  from  which 
it  appeared  that  he  left  a  considerable  real  estate,  a  widow, 
and  nine  children ;  that  partition  was  made  of  the  land  in 
nine  portions,  the  widow  taking  a  third  of  each  portion  as 
her  dowjer ;  that  the  plaintiff  Cecilia  was  one  of  those  child- 
ren ;  and  that  one  of  the  farms  allotted  to  her  by  the  com- 
m  issioners  who  made  the  partition,  was  described  in  their 
report  as  occupied  by  Benjamin  Whitacre : — to  the  reading 
of  which  the  defendant  objected ;  which  objection  was  over- 
ruled by  the  court,  ^  and  the  said  record  permitted  to  go  to 
the  jury,  to  prove  that  partition  had  been  made  between  the 
said  repres^ntativesr,  and  that  the  land  in  dia/iute  in  thia  auit 
Jfad  been  aaaigned  to  the  plaintiff;**  to  which  opinion  the  de-  ^ 
fendant  also  excepted. 
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Verdict  and  judgment  for  the  plaintiff;  from  ^hich  the 


MarcBv 
1814. 
i^^^M^i  •  appeal  was  taken. 

Whiucrc 

^-  Stanard  for  the  appellant. 


MOlhaney. 


WilUama  for  the  appellee. 

December  15/A,  1814,  Judge  Roane  pronounced  the  fol- 
lowing opinion  of  the  court. 

It  is  the  opinion  of  the  court,  that  there  is  error  in  the 
judgment  and  proceedings  of  the  Superior  Coih't  of  law  in 
this ;  that  the  decree  offitred  and  admitted  in  evidence,  and 
stated  in  the  first  bill  of  exceptions,  being  only  a  cofty  qf  a 
cofiyy  was  inadmissible,  and  ought  not  to  have  gone  to  the 
jury.  *  On  the  same  ground,  of  its  being  a  cofiy  of  a  cofiy^  the 
deed  from  Samuel  Love  and  Hugh  Stuart y  two  of  the  com- 
missioners, to  Theodorick  Lee,  the  third  commissioner,  acting 
under  that  decree,  if  the  same  was  offered  in  evidence  and 
objected  to,  ought  to  have  been  rejected  :  and,  even  to  the 
original  of  that  deed,  the  other  objections  taken  in  the  argu- 
ment of  this  case,  and  particularly  the  objection,  that  the 
bargainee,  being  an  acting  commissioner  under  said  decree, 
could  not  purchase,  appear  to  the  court  very  important,  and 
worthy  of  consideration :  but,  it  not  clearly  appearing  by  the 
exceptions,  that  that  copy  was  offered,  and  objected  to,  and 
admitted  in  support  of  the  plaintiff^s  title,  the  court  refrains 
from  pronouncing  any  opinion  thereon ;  and  for  the  further 
reason,  that  it  is  understood  that  this  lauer  question  is  now- 
pending  before  this  court,  and  to  be  decided,  in  the  appeal 
from  the  final  decree  in  the  suit  of  Mary  Holly  executrix  of 
U/iton  Lawy  and  Mary  Clarke  and  others,  referred  to  in  the 
said  bill  of  exceptiona.(l) 

The  court  is  also  of  opinion  that  the  Superior  Court  erred 

(1)  Note.  The  appeal  here  m^ntioQed  was,  itfterwards,  to.  on  the 
17th  of  March  1815,  dismigaed  aa  having  been  improvkiently  allowed ; 
it  spearing,  « that  the  testator  of  the  appellant  was  not  included  in  the 
decree,  and  that,  of  consequence,  his  rights  not  being  affected,  he  was 
not  aggrieved  thereby." 
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io  admitting  the  record  stated  in  the  last  bill  of  exceptions,      M^cb, 
to  go  to  the  jury,  "to  prove  thai  the  land  in  dUfiute  had'  x^m,^.^» 
been  assigned  to  the  filamtiff' ;"  the  court  thereby  undertaking     whitacre 
to  decide,  not  the  legality  and  relevancy  of  that  evidence 
only,  but  also  its  weight  and  ejfect ;  although  the  same  may 
have  been  legal  testimony,  tending  to  prove  that  fact. 

For  these  reasons,  the  judgment  of  the  Superior  Court  is 
reversed  with  costs  :  the  verdict  of  the  jury  is  set  aside,  and 
the  cause  remanded  to  the  Superior  Court  of  law  for  a  new 
trial  to  be  had  therein,  according  to  the  principles  herein  be- 
fore declared. 


Lacv  and  others  asainat  Wilson.  Jrgv^d  Tuet^ 

*^  day,  March 

29th,   1814. 
FAM'NY  LACY^   widow,  and   Lydia  Lacy   and  others, 

children  of  ThomaM  B.  Lacy^  filed  their  bill  in  the  County     t   a  r^    «l 

Court  of  Harrison,  against  Stefihen  B,   Wilson  and  others  ;  daring  a  loan 

stating  that, on  the  8th  day  of  December,  1794,  fViUiam  Hofi-  l^f^^^^^l^Un 

khUf  late  of  New  Kent,  father  to  Mns.  2.acy,  executed  a  deed  daughter  dur- 

of  gift,  whereby  he  lent  to  her,  for  life,  a  mulatto  girl,  Hel-  and  a  gift  to 

via,  and,  after  her  death,  to  be  equally  divided  among  her  ^^^  chUdren 

children  ;  that  the  deed  was  recorded  m  the  County  Court  of  death,  {being  ' 

Harrison,  in  June,  179  5,  on  the  proof  of  George  Jackaon^  one  *^  on  proof 

of  the  subscribing  witnesses;  that,  in  July,  1799,  Lacy^  the  byone-wUnea* 

husband,  sold  two  of  the  children  of  Helvia  to  the  defendant,  good  against 

Joseph  DavidaonyVfho  had  full  notice  qf  the  deed  ;  that,  in  ^^^^^*j£*^^'« 

December,  1801,  he  sold  Helvia  and  another  of  her  children  purchasers 

to  Peter  D'Evermany  who  sold  to  the  defendant,    ^'^^ow?  out  notic'e  of" 

**  both  having  notice  of  the  deed  ;*'  that  Lacyj  the  husband,  »^ch   deed; 

possession  of 
died  in  January,  1802.     The  prayer  of  the  bill  was,  that  the  such  slave  hav- 
ing remained 
with  the  hus- 
band for  fiFe  years  without  interruption.    OCj*  See  JBeasley  vs.  Ovfcn,  3  H.  &  M.  449. 

2.  A  purchaser  with  notice,  who  bought  of  a  purchaser  without  notice,  will  not  be 
affected  by  the  deed    OCj*  See  Svgden^s  Jjanio\of  Vender*,  p.  484. 

3.  Qtt«re,  whether  a  purchaser  from  the  husband,  twM  no<»ctf  of  the  deed,  would 
Rothavebecnpi'otectedDy  tlie  five  years  possession,  in  this  case?  C3*  See  Gay  vs. 
iWiM«/ey,2Jfim/543. 


VOL.  IV.  R  r 
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V. 

WilBOD^ 


slaves  be  delivered  up,  or,  if  the  conveyance  by  Lacy  wa* 
good  for  the  life  of  his  wife,  that  an  account  be  ta'ken  of  the 
slaves  and  their  increase,  and  security  be  given  for  their 
forthcoming  on  the  death  of  Mrs.  Lacyy  as  the  defendants 
had  removed,  or  were  about  to  remove,  some  of  them  out  of 
the  country. 

The  defendants,  WiUon  and  David9$nj  answered  several- 
ly, admitting  full  notice  of  the  deed  by  each  of  them,  at  the 
time  of  his  purchase ;  but  insisting  that  it  was  vmd  a»  to 
them;  on  the  ground  that  Laq/f  the  htsband,  had  been  in 
possession  before  the  execution  of  it,  and  so  continued  at  its 
date  :  that  Mrs.  Lacy  assented  to  the  sales ;  and  that  on  the 
death  of  WUUam  Hofikmsj  her  father,  the  slaves  were  brought 
into  hotchpot,  and  divided  with  his  estate. 

The  parties  being  at  issue,  several  depositions  were  tak- 
en ;  from  which  it  appeared  that,  sometime  after  the  mar- 
riage, William  Hopkinsj  the  father,  (who  was  opposed  to  the 
match  in  consequence  of  Lacy^a  bebg  Improvident,)  was 
persuaded  by  a  friend  to  fend  his  daughter  a  slave  y  giving 
that  friend,  by  a  lettet^  power  over  her  as  a  trustee  ;  that 
this  giving  dissatisfaction  to  Lacy^  the  deed  ^as  afterwards 
executed ;  in  which  no  trustee  was  mentioned ;  that  Lacy 
was  in  possession  of  the  slaves  in  the  year  1792,  and  also  at 
the  date  of  the  deed  ;  that,  on  one  occasion  prior  to  tliat 
date,  Mr.  Ho/ikins  had  directed  George  Jackson^  the  trustee 
aforesaid,  to  sell  the  girl  Helvia^  give  a  bill  of  sale  for  her^ 
and  pay  him  the  money  ;  that  thereupon  Lacy  sent  hei^  ta 
the  house  of  the  said  George  Jackson ;  (in  whose  deposi- 
tion, only,  this  incident  was  mentioned :)  that,  about  the 
last  of  December,  1801,  the  sheriff  of  Itarrison  took  Hel^ 
via  and  her  child  to  satisfy  an  execution  against  Lacy^  and 
sold  them  to  Peter  D*£vermany  in  consideration  of  his  pay- 
ing the  debt,  and  a  farther  sum  of  money ;  that  Lacy  con- 
sented, and  agreed  to  that  sale,  but  Mrs.  Lacy  opposed  it, 
and  warned  the  sheryf,  {6ut  U  does  not  appear  that  D^E-Der-- 
man  was  present^  that  her  right  and  that  of  her  children 
would  be  asserted  at  a  future  day.  Several  witnesses  prov- 
ed the  notoriety  of  the  transaction^  and  a  general  knowledge. 
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in  the  neighboarhood,  of  the  title  of  the  plaintiffs  ;  but  there 
waa  no  proof  that  i)*Everman  knew  any  thing  of  it.  The  di- 
vision of  Hofikina*a  property  after  his  death  was  proved ; 
and  that  the  woman  Helviuj  but  not  her  children,  was  brought 
into  hotchpot ;  it  being  agreed  among  the  distributees  that 
Lacy  should  have  Betviay  included  in  his  wife's  share>  and 
her  children,  as  his  own,  in  consideratTon  of  the  expense  of 
raising  them. 

The  County  Court,  being  of  opinion  that  the  defendants 
were  entitled  to  the  slaves  during  the  life  of  Mrs.  Laey^  and 
that  her  children  would  be  entitled  after  her  death,  decreed 
that  the  defendants  should  give  security  to  have  the  slaves 
forthcoming  at  the  death  of  Mrs.  Lacy. 

The  defendant,  Wtlaoiij  appealed  to  the  Superior  Court  of 
Chancery  for  the  Staunton  District,  which,  as  to  him,  revers* 
ed  the  decree,  and  dismissed  the  bill,  with  costs. 

The  pl^ntiffs  appealed  to  this  pourt. 


March, 

1814. 

lacy  and 
others 

V, 

Wilson. 


Wickham  for  the  appellant,  Although  the  deed  was  not 
legally  recorded,  WiUon  had  full  notice,  and  therefore  is 
bound  by  it«  The  words,  ^  without  notice,"  must  be  under* 
stood  in  the  act  of  assembly,  though  not  expressed  :  for  the 
deed  cannot  be  a  fraud  upon  persons  having  notice.  So  the 
act  of  1748,  was,  that  a  deed  not  recorded  should  be  void 
as  to  creditors  or  purchasers  x  omitting  the  words,  ^  with« 
out  notice  ;"  yet  that  act  was  construed  as  operating  only  in 
fiivour  of  purchasers  without  notice. 

When  property  is  brought  into  hoK:bpot,  the  value  of  the 
subject  at  the  time  of  the  advancement^  must  be  brought  in  s 
but  this  does  not  afiect  the  title  to  the  property  itself. 

No  counsel  appeared  for  the  appellee. 

Thursday ^  December  15th,  1814,  Judge  Hqavi^  delivered 
the  following  opinion  of  the  court.* 

The  slaves  claimed  by  the  appellee  in  this  case,  having 
been  held  by  Thomaa  B.  jMcy^  under  a  loan  from  WUliank 
Pofikina^  for  more  UMin  five  years  preceding  U^e  sale  of  them 
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by  the  said  Lacy  to  D'Evermarij  under  whom  the  appellee 
claims ;  and  the  limitation  of  the  said  slaves,  in  favour  of 
Mrs.  Laq^  and  her  children,  not  having  been  declared  by  a 
deed  proved  and  recorded  pursuant  of  the  directions  of  the 
"  Act  to  prevent  frauds  and  perjuries  ;" — the  court  is  of  opi- 
nion, that  such  limitation  was  void,  as  to  the  creditors  and 
purchasers  of  said  Zacyy  under  the  provisions  of  the  said 
act. 

The  court  is  further  of  opinion,  that,  however  the  case 
might  have  been,  in  equity,  had  the  said  D'Evermany  under 
whom  the  appellee  claims,  had  notice  of  the  deed  in  the  pro- 
ceedings mentioned,  at  the  time  of  bis  purchase,  that  ques- 
tion does  not  necessarily  arise  in  this  case,  (nor  is  it  intend- 
ed to  be  decided  by  the  court,)  because  no  such  notice  ap- 
pears to  have  existed  on  the  part  of  the  sM  D*£-uermanf 
but  rather  the  contrary. 

On  these  grounds,  the  decree  of  the  Chancellor  in  favour 
of  the  appellee  is  affirmed  by  the  court. 


jmedFriday,  Fordc  ugainst  HeiTon. 

Mrch2Sth,      -  ^ 

1814. 

1     Th      h      G^^J^Gi^  Chandler  conveyed  to  the  appellant  Fordc  ^xx^ 

real  property,  one  Patrick  Fury  a  lot  in  Norfolk,  on  the  4th  of  June  1798. 

wkh  the    ef.  ^^^V  Conveyed  his  moiety  to  Jamcn  Hunter^  on   the  24ih  of 

fects,  and  used  April  1800,  in  trust,  to  secure  a  debt  due  to  William  Plume, 

for   the    pur-  ^.  ,  . ,  ^      .  .  «      .         - 

poses,  of  a     Hunter,  the  trustee,  soW  for  the  satisfacUon  o(  Plume**  debt; 

toT^OT^o-   *"^  ^''''^  Herron  the  appellee  became  the  purchaser.  Hun- 
partnery,  may,  ter  conveyed  to  him  Fury'a  moiety,  by  deed  bearing  date  oa 
in    equity,  be 
liable    to   ois- 

charge  the  balance  due  from  the  company  to  any  partner,  in  preference  ta  the  private 
and  individual  debts  of  any  other  partner  ;  it  is^nevertheless  competent  to  the  mem- 
bers of  such  copartnery  to  ac(juire  such  property  jointly,  as  individuals,  or  to  lose  the 
lien  aforesaid,  (generally  exisUng  upon  the  social  property,)  by  acts  tending  to  mis- 
leader  deceive  crt?ditors  or  purcliasers,  in  this  particular ;  as  where  the  deed  neither 
describes  the  parties  purchasing  as  merchants  and  partners,  nor  states  the  purchase  to 
have  been  made  by  them  for  the  use  of  the  firm,  but  merely  purports  a  conveyance  to 
them  as  individuals. 

2.  A  sale  ought  not  to  be  set  aside  on  the  ground  of  smallness  of  price,  if  that  was 
eccasiooed  by  the  acts  of  the  complainant. 
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the  18th  of  January  1803.  All  these  deeds  were  duly  proved      Mabcb, 
and  recorded.  ^®^^ 

Herron  filed  bb  bUl  in  the  Superior  Court  of  Chancery  for       ^^^ 
the  Williamsburg  District,  against  Fordcj  for  a  partition.  ^  v. 

The  defendant  Forde  by  his  answer  insisted,  that  he  had 
a  lien  in  equity  on  Fury'e  moiety;  that  he  and  Fury  were 
partners  in  trade  ;  that  the  lot  was  bought  with  the  partner- 
ship funds,  and  considered  as  partnership  stock  ;  that  Fury 
was  his  debtor  on  the  partnership  concern  ;  and  that  Fiume 
and  Herron  had  notice  of  his  equity  at  the  time  of  their  re- 
spective^ purchases. 

The  parties  being  at  issue,  a  number  of  depositions  were 
uken  by  the  defendant  to  prove  that  the  lot  was  in  part  paid 
for  by  the  partnership  funds ;  and  that  Fury  was  in  debt  to 
the  firm  :  but  there  was  no  *evidence  of  any  specific  agree- 
ment, thai  it  should  be  held  as  fiartn:'r8hifi  stock.  There  wa»^ 
the  testimony  of  one  witness  to  prove  that  Flumes  before  his 
purchase,  had  notice  that  the  land  was  partnership  property; 
but  it  was  contended  that  his  deposition  ought  not  have  been 
received,  as  he  refused  to  answer  an  important  interrogato- 
ry, and  appeared  unworthy  of  credit.  Notice  to  Herron  was 
proved.  It  was  proved  that,  after  the  sale  to  Herron^  Forde 
declared  his  willingness  to  pay  Flume^s  debt. 

The  deposition  of  William  Flume  was  also  taken,  in  which 
he  denied  his  having  had  any  notice  of  Forde's  claim,  before 
he  took  the  deed  of  trust  from  Fury;  acknowledged  he  knew 
that  Patrick  Fury  and  John  Forde,  who  composed  the  firm 
of  John  Forde  ist  Co.y  had  bought  the  property ;  but  averred 
that  he  did  not  know  whether  they  bought  it  on  account  of 
the  partnership  of  John  Forde  (^  Co.^  or  not ;  on  the  contrary, 
^<  Patrick  Fury  told  the  deponent  that  they  had  bought  the 
'  lot,  not  on  account  of  the  partnership,  but  as  a  permanent 
settlement,  on  which  each  of  them  meant  to  make  an  im- 
provement for  himself.'' 

It  appeared  that,  on  the  19th  of  June  1801,  Forde  and  Fu* 
ry  referred  all  the  accounts  relating  to  the  mercantile  trans- 
actions of  John  F&rde  ^  Co.  to  arbitrators,  who  awarded  that 
Fury  owed  to  Forde  the  sum  of  348A  17«.  6id. ;  that  th« 
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HiRcH,       lot  in  question  was  the  only  undivided  property  belonging 
*  to  the  said  copartnersliip ;  that  the  said  lot  sUould  be  sold, 

Toide        ^^^  ^^^^  ^^^  money  arising  from  the  sale  be  appropriated  to 
y-  the  payment  of  the  said  debt,  and  of  the  creditors  of  the  said 

"^°*  John  Fordc  isf  Co. ;  in  conformity  with  Which  award,  the  court 
of  Norfolk  borough,  on  the  27th  of  August  1801,  decreed  a 
sale  of  the  lot,  which,  thereupon,  being  offered  for  sale  at 
auction,  was  purchased  by  John  Forde  himself,  he  being  the 
highest  bidder.  It  was,  also,  in  evidence,  that  the  sale  by 
Hunter  as  trustee  for  Plumc^  was  forbidden  by  an  agent  of 
Forde ;  and  that  the  only  persons  present  at  it  were  the 
trustee,  Plume  the  creditor,  his  son-in-law  Herron  the  pur- 
chaser, and  Charles  H.  Simmonaf  Forde*8  agent. 

The  partition  was  decreed ;  chancellor  Tyler  being  of 
opinion,  "  that  the  plaintiff  {Herron)  was  a  lair  purchaser 
for  valuable  consideration  under  the  deed  of  trust,  the  vali- 
dity of  which  is  not  impugned  by  any  evidence  in  the  cause} 
that  the  acts  of  the  defendant  or  Patrick  Fury^  tending  to  de- 
feat the  effect  of  the  said  deed,  were  fraudulent  as  to  all 
persons  claiming  under  the  same ;  and  that  the  right  of  the 
said  Fury  to  create  the  lien  on  the  moiety  of  the  lot,  in  the 
said  deed  pf  trust  mentioned,  was  completely  recognized  by 
the  defendant  himself,  by  his  offering  to  discharge  the  debtt 
if  the  lien  should  be  released  to  him. 

A  final  decree  was  rendered,  confirming  a  partition  made 
by  commissioners;  and  Forde  appealed  to  this  court. 

Hayy  for  the  appellant.    The  decree  b  erroneous;  firsti 
because  the  lot  in  question  was  partnership  stock  of  Forde 
and  Furyy  merchanu  apd  partners,  having  been  bought  and 
w^iLi^T^v'  P*^^  ^^"  ^^^  *^®  partnership  effects,  (a)  It  appears  from  the 
9etfjr.  434;—  mercantile  books  that  such  was  the  case,  and  that  the  im- 
SVaey'jr^^  provements  were  paid  for  in  like  manner.    This  being  part- 
nership property,  it  was  liable  to  the  claim  of  each  partner, 
and  could  not  be  applied  to  satisfy  a  creditor  of  either  se? 
parately,  until  the  partnership  claim  was  satisfied.    Eveiv 
admit  that  FordeU  lien  upon  Fury*9  share  was  only  an  egmtO' 
Ale  title ;  that  is  sufficient  i  for  it  appears  that  Pdumt^  as  weU 
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as  Herron^  had  notice  of  his  claim.     Mr.  Plume*9  own  de-      MARcfr, 
position  shews  that  he  had  sufficient  notice  to  put  him  on        ^^^^ 
his  guard  with  respect  to  the  title.  He  should  have  cnquir-       i^ordt 
ed  oiJForde  as  to  the  effect  and  operation  of  the  deed  to  Forde  ^  • 

and  Fury^  which  he  had  seen  ;  that  is,  Whether  the  land  con-         erron* 
Tcyed  by  it  was  partnership  property. 

2.  The  sale  under  the  deed  of  trust  ought  not  to  be  sanc- 
tioned b  a  Court  of  Equity*  Only  one  bidder  was  present ; 
and  he  bid  only  enough  to  satisfy  Flume's  claim.  He  got, 
for  six  hundred  dollars,  property  worth  eleven  hundred  and 
twenty-five.  If  it  had  been  woYth  five,  or  even  ten  tliousand 
dollars,  the  result  would  have  been  the  same. 

Wickham  contra.  Mr.  Plume  is  not  before  the  court.  Fury 
also  is  not  a  party.  The  whole  dispute  on  Forde* 9  part  is  coa- 
ceming  the  unsettled  account  between  Forde  dind  Fury;  yet 
Fury  is  not  before  the  court. 

The  bill  was  filed  by  the  app*eUee  for  a  partition.  He  shew- 
ed a  complete  legal  title  to  one  moiety  of  the  lot,  and  the  de- 
fendant to  the  other  moiety.    A  decree  directing  the  parti- 
tion was,  therefore,  a  matter  of  course,  (a)   If  Forde  the  de-    f^)  ^f^Y: 
fendant  had  any  latent  equity  involving  the  rights  of  a  third  236. 
person,  he  should  have  filed  a  cross  bill,  and  made  that  per- 
son a  party.    The  lot  was  certainly  not  partnership  stock  to 
every  purpose  ;  so  as  to  be  considered  peraonal  property, 
and  to  go  to  Fury* a  executors^  instead  of  his  heira,  (b)     At    (6)  fFattonm 
the  utmost,  Forde  had  only  a  Uen  on  FuryU  share.  A  <iecree  ^^'^'''^''t^^^- 
against  ^«ry  himself  would  only  have  been,  that  he  pay  the  v.  Dixmy  3 
balance  due  from  him  to  Forde^  on  a  day  appointed  by  the  -^^         ^^'^ 
court ;  and,  in  default  of  such  payment,  that  his  share  of  the 
lot  be  sold  to  satisfy  that  debt.    Such  a  decree  could  not  be 
made  without  a  cross  bill  against  him.  If  the  sale  to  Herron 
was  bad.  Fury  alone  had  the  right  to  complain ;  which  he 
has  not  done. 

But  it  is  clear,  that  Plume  is  a  purchaser  without  notice. 
On  the  face  of  their  deed,  Forde  and  Fury  were  tenants  in 
€ommon :  but  it  does  not  appear  that  the  property  was  ap- 
plied to  fiartneraM/t  fiurfioaes.    There  is  not  a  tittle  of  evi- 
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1814  V  • *  '  ' 

.  ^^^.li    only,  of  property  purchased  for  the  use  of  the  company ;  such 

Forde  ^^  ground  /or  a  9tare^  &c.  No  adjudged  case  can  be  found, 
^*  shewing  the  mere  circumstance  (that  the  money  of  the  part- 

nership was  laid  out  in  the  purchase,)  to  be  sufficient  to  make 
the  land  partnership  property. 

Flume  was  not  bound  to  enquire  of  Forde^  whether  Fwry*% 
statement  to  him  was  true.  The  deposition  of  the  single 
witness,  who  swears  that  he  had  notice,  ought  not  to  be  re- 
garded as  evidence  in  the  cause.  His  refusal  to  answer  a 
legal  and  pertinent  question  was  a  violation  of  his  oath,  ^  to 
tell  the  truth,  the  vthole  truth,  and  nothing  but  the  truth/' 
He  speaks,  too,  about  conveyancing ;  and  yet  acknowledges 
that  he  cannot  write. 

It  follows,  therefore,  as  Flume  was  a  purchaser  without 
nodce,  that  Herron^  who  claims  under  him,  b  protected, 
though  he  bought  with  notice.(l) 

The  award  was  made  by  agreement  in  ftaUy  and  rule  of 
court  thereupon,  in  conformity  with  the  act  of  assembly ; 
but  all  this  was  after  the  deed  to  Plume  had  been  recorded, 
and,  evidently,  the  result  of  a  combination  to  defeat  his  right. 

Hay  in  refdy.  Where  real  property  is  bought  jointly,  by 
partners,  with  the  partnership  funds,  it  is  not  necessary  to 
prove  an  express  agreement  to  apply  it  to  partnership  pur^ 
poses.  The  construction  of  the  law  is,  that  it  is,  of  course, 
partnership  property .(2)  Where  the  law  itself  makes  the 
transfer,  (as  by  execution  against  the  debtor  partner,)  the 
purchaser  takes  it  cum  onere^  whether  he  has  notice  or  not. 

Judge  Cabbll  suggested  that,  inp  such  cases,  the  pur- 
chaser always  has  notice. 

Hay.  But  Flume  in  this  case  certainly  had  notice.  The 
story  told  by  the  witness  is  plain,  rational,  and  consistent ; 

(1)  See  Lw:eyy  &c.  v.  mitmi,  ante. 
i'2)SeeE4srai'Y.Domilfy,2Ma{f,39l,  and  the  cases  there  dted. 
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without  any  appearance  of  fabrication.    The  question  he  fe-      Mahch, 
fVised  to  answer  was  of  no  manner  of  moment  to  the  cause  ; 
And  his  refusal  to  answer  may  have  proceeded  from  h!s  not        Forde 
knowing  that  he  was  bound  to  do  so,  or  from  his  vexation  at  ^* 

being  fatigued  with  too  many  interrogatories.  If  his  cha- 
racter was  bad,  why  was  not  some  testimony  taken  to  prove  it 
to  ?  It  seems  something  like  trick,  that,  without  inaUting 
upon  his  answering  the  question,  they  caught  at  the  circum- 
atance,  as  calculated  to  injure  the  credibility  of  his  testimo-* 
ny — ^put  it  down,  and  shut  up  the  deposition. 

But,  from  Plume's  own  deposition,  it  appears  that  he  had 
such  notice  as  is  binding  in  equity :  for  whatever  is  sufficient 
to  put  a  purchaser  upon  enquiry  is  good  notice  ;  tliat  is, 
where  a  man  has  sufficient  information  to  lead  him  to  a  fact, 
be  shall  be  deemed  conusant  of  it. (a)  (a)  Sugden 

There  is  no  proof  of  a  combmation  between  Faxd^  and  ^s^^^^^Lim 

Fury  to  defraud  Plume.    The  decree  in  favour  of  Forde  1  Mk,  489 ; 

against  Fwy  does  not  appear  to  have  been  by  consent  of  par-  ,^^2  rmi.384; 

ties.    It  was  founded  on  an  award  by  arbitrators.  ^  FonbL  ch.  6. 

sect  3,  note  m. 
The  defendant  in  this  suit  could  not  have  made  Fury  a 

party)  by  a  cross  bill ;  because  he  was  not  a  party  to  the 

original  bilL(^)     And,  even  admitting  a  third  person  might  (b)  Hmdt^i  tr, 

be  made  a  party,  could  not  Fury  have  pleaded  the  accoutit,  %^^clope!^l 

award,  and  decree,  in  the  former  suit  against  him,  in  bar  to 

hu  being  brought  into  court  again  as  defendant  to  the  cross 

bill? 

But  why  should  Fury  have  been  made  a  paaly  to  this  suit, 

when  IK>  decree  was  wanting  against  him  f-^Forde  alone  is 

interested  in  the  present  controversy ;  and  the  sale  to  Herron 

ought  to  be  set  aside,  as  operating  to  hU  injury. 

.Saturday^  December  17/A,  1814,  Judgb  Roawb  delivered 
the  following  opinion  of  the  court.  * 

The^  court  is  of  opinion  that,  although  real  property,  pur- 
chased with  the  effects,  and  used  for  the  purposes,  of  a  mer- 
cantile  firm  or  co-partnery,  may,  in  equity,  be  liable  to  dis- 
charge the  balance  due  from  the  company  to  any  partner, 
in  preference  to  the   private  and  individual  debt  of  any 

VOL.  IV.  S  s 
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other  partner^  it  is  neverthelcBS  competent  to  the  membent 
of  such  co-partnery  to  acquire  such  property  jointly,  as  in- 
dividuals, or  to  lose  the  lien  aforesaid,  (generally  exbting 
upon  the  social  property,)  by  acts  tending  to  mislead  or  de- 
ceive creditors,  or  purchasers,  in  this  particular : — and  it 
appearing  to  the  court,  in  this  case,  that  while,  on  the  one 
hand,  JVilliam  Plume^  under  whom  the  appellee  claims,  had 
no  certain  mdiciumy  as  at  the  date  of  Fury*9  deed  to  him, 
whereby  he  could  have  discerned  that  the  lot  in  question 
was  purchased  by,  or  used  for  the  purposes  of  the  co-part- 
ncry  of  Forde  and  Fury  in   the  proceedings  mentioned,  he 
was  led  to  conclude   the  contrary  from  the  terms  of  the 
deed,  under  which  John  Forde  and  Patrick  Fury  claimed 
the   same  from   George   Chandler i^-^dit  deed  neither  de- 
scribing the  parties  purchasing  as  merchants  and  partnersy 
nor  stating  that  the  said  lot  was  purchased  by  them  for  the 
use  of  the  firm,  but  merely  purporting  the  conveyance  to 
have  been  to  them  as  individuals ;— the  court  is  of  opinion^ 
that  the  present  is  not  a  case  in  which  the  doctrine  afore- 
,  sftid  can  properly  apply ;  but  that  the  equity  of  the  appellantt 
under  the  foregoing  principle,  has  been  lost,  in  &vour  of 
the  said  Plume^  a  fair  creditor  of  Fury^  by  his  negligence 
a<id  omission  aforesaid.    The  cfaim  of  the  appellant  could^ 
therefore,  only  be  sustained,  in  any  event,  as  to  the  surplus 
remaining  after  satisfying  the  debt  of  the  said  Plume .--~ 
but  no  such  surplus  exists  in  the  actual  case  before  us  ^ 
nor,  consequently,  can  the  question  relative  thereto  arise 
in  this  case,  unless  the  sale,  under  which  the  appellee  pur- 
chased the  moiety  of  the  lot  in  question,  should  be  vacated 
by  the  decree  of  the  court.     With  respect  to  that  sale,  the 
court  is  of  opinion,  that.  If  it  is  now  competent  to  it  to  set 
aside  the  same,  when  it  has  not  been  impeached,  or  put  in 
issue,  by  the  answer  of  the  appellant,  or  the  proceedings  ia 
this  cause,  it  wouM  not  be  proper  to  do  it  when,  in  addi- 
tion to  the  omission  aforesaid,  that  omission  may  perhaps 
be  accounted  for,  by  a  consciousness  on  tlie  part  of  the  ap- 
pellant that  the  smallness  of  the  price  produced  by  the  sale 
to  the  appellee  was  caused  by  his  own  acts  ;-^y  having,  In 
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the  first  place,  purchased  the  lot  himself,  at  a  sale  made 
under  a  decree  of  the  Hustings  court  of  Norfolk,  and  then 
forbidden  others  to  hid  for  or  purchase  the  same.  Under 
these  circumstances,  therefore,  the  sale  to  the  appellee  will 
be  sustained  against  the  claims  of  the  appellant ;— and,  on 
these  grounds,  the  decree  of  the  court  of  chancpry  is  af- 
|lniied» 


3SS 

Marcb, 
1814. 

Forde 

V. 

Herron. 


Bootes  against  HoUiday  and  Welch. 


Saturday,  Dec, 
17th,  1814. 


IN  this  case,  the  appeal  was  dbmissed,  (on  motion  of  bond^"  eSet^ 

Ac   appellees,)  on  the   ground  that  the  appeal  bond,  beinc  ted  by  a  surety 

,    ,  ,       .  ...  .  '  &  only,    without 

executed  by  the  surety  only,  without  any  pnncipal  obligor,  anv    principal 

was  insufficient  to  authorize  the  appeal,  which,  therefore,  was  guffi^ent  ^  '^' 
improvidently  allowed.  o5*  See  Rev. 

Code,  1st  vol. 
cb.  66,  sect  58. 


Spencer  against  Smith, 

THIS  appeal  was  granted  by  the  Superior  Court  of  Chan- 
cery for  the  Clarl^sburg  district,  from  an  order  of  that  court 
dissolving  an  injunction,  in  October  1813.  It  was  now  dis- 
missed, as  improvidently  allowed  ;  thepower  of  granting  ap- 
peals in  such  cases  being  vested,  by  the  a<ft  of  assembly,  in 
the  judges  of  th^  Court  of  Appeals,  or  any  one  of  them,  and 
not  in  the  chancellors.  tCJ*  See  Supplement  to  the  Revised 
Code,  p.  45,  46  ;  ch.  41,  sect.  2. 

(1)  Note.  But  see  the  3d  section  of  the  act  <*  concerning  appeals 
and  proceednigs  in  chanceiy,"  passed  February  !^6t)i,  1816— acts  of 
^815— 16,p.l7,ch.8. 


Wednesday, 

January  4M, 

1815. 

1.  Under  the 
act  of  January 
27th,  1810,  the 
judges  of  the 
superior 
courts  of  cban-! 
eery  are  not 
empowered  tq 
grant  appeals 
from  oraers 
for  dissolution 
of  injunctions. 
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mTisu^  lSio%^  against  Woodville  and  others. 

1.  A  purchaser  THE  Rev.  James  STSTBitsoN,  by  his  last  will  and  testa- 
givenbondwiS  *nent,  authorized  his  "  executors  or  executrix,  or  any  acting 

•ecuiityfbrthe  one,  or  nvore,  in  making  orrahgementB  for  the  payment  ofhSa 

pnce,  without 

getting  a  good  ^^6'«)  to  dispose  of  or  sell  any  part  of  his  property,  either 

^^^^'*^^' personal  or  real,  as  they  should  think  most  advisable,  or 

to  bind  his       best  adapted  to  promote  the  interest  of  his  fanoily.'^    He  ap« 

fliiretv  as  well 

as  hunself,  by  pointed  his  wife,  and  several  of  his  friends,  (of  whom  Garrett 

^^^"^^^^^^^  Minor  was  one,)  executrix  and  executors.  Alter  making 
title,  as  he  ''  ° 

might  other-  this  will  he  executed  a  power  of  attorney,  stating  that  his 
sirted  upon^  wife,  since  the  will  was  written,  had  departed  this  life,  and, 
a  condition  pre-  for  the  purpose  of  promoting  the  interest  of  his  children,  as 
cedent  to  the  --.,.  ,.         .  .        ii-^**!*-. 

payment  of  the  weifas  his  own  ease  and  happiness,  appomted  his  fnend  John 

money.  If,  ffToodviilej  tLnd^  his  son  Jindrevf  StevcMoUj  *<  his  true  and 
therefore,    he  '  ' 

do  not  appeal  lawful  attornies,  to  make  sale  of  the  Whole  of  his  lands,  ne- 
dissolving  an    g^^^  &nd  other  estate,  of  every  description  9  in  order  that  a 

injunction,       division  and  distribution  might  take  place  between  his  chil- 

which  was  . 

CTanted  him     dren,  according  to  his  original  intention  and  wishes,  express* 

titU  hiT^sure-  ^^  *"  **^*  ***^  ***^  ^**^ »  ^®  liquidate,  seule,  and  pay  his  debU; 
ty  has  no  ri^ht  to  recover  and  receive  the  monies  due  to  him,  &c.  binding 
junction  upon  f^i^^elf  to  rafify  and  confirm  all  and  every  thing  which  might 
the  same  5^  legally  done  by  them  in  virtue  thereof.**    In  pursuance  of 

^  „     .        ,  this  power  of  attorney,  John  JVoodvUle  and  Andrevf  Steven* 

2.  But,  in  such        '  ^      "  r   .     «         *  « 

case,  the  pur-  ^^^y  ^^  agents  and  trustees  of  the  Rev.  Jamee  Stevenson^  sold 

surety^  hav^ff  *  ^^^^  ^^  ^*"^  ^  ^^^  county  of  Spottsylvania  to  Edmund 
a  lien  on  the  Penn^  of  the  county  of  Amherst,  who  executed  four  bonds  to 
JS^So'^*^^*""  ^^^^  for  the  purchase  money,  and  took  from  the  said  Jn- 

not  precluded  drew  Stevenaon^  a  memorandum,  whereby  he  enframed  to 

from  going  on,        ...  ..        «.  1 

and  obtaining  ^nake  hini  a  utle.     Some  time  after  this,  the  Rev.  Jame» 

llSce,Mhl^Sm  ^^^^^"^^^  ^'^^^'  His  will  was  admitted  to  record  ;  and,  all 
shew  himself  the  executors  named  therein  having  refused  to  qualify,  Gf«r- 
notwithstand-  '"^'^  Minor  vfzs  appointed  and  qualified  as  administrator  with 
lu?i^^  of^e  ^^^  ^^"  annexed.  Edmufid  Penny  having  paid  off  one  of  his 
injunction.       bonds,  refused  to  pay  the  remaining  three,  on  the  ground 

3.  It  seems  illegal  and  irrepilar  to  grant  an  iiyunction,  to  continue  in  force  until  th« 
coming  m  of  the  answer,  and  then  to  stand  dissolved  without  a  rule  nisi.  ' 
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that  »  good  title  could  not  be  made  him  for  the  land,  by  the     Jahuabt^ 
said  Woodville  and  Andrew  Stevengony  because  their  powers 
had  ceased  on  the  death  of  their  principal;  nor  by  the  said        ^^^ 
Qarrett  Minor^  as  administrator  with  the  will  annexed,  be- 


cause the  executors  were  authorised  to  sell  the  lands  only  ^'  ^* 

when  necessary  for  the  payment  of  the  debt^ ;  and  this  sale 
had  been  made  in  the  life-time  of  the  testator;  (and,  besides, 
the  purchaser  was  entitled  to  a  general  warranty,  which  the 
administrator  would  not  make ;)  nor»  lastly,  by  the  heirs  at 
law,  because  some  of  them  were  infants.    However,  although 
no  title  had  been  made  him,  he  executed,  and  had  recorded, 
a  deed  from  himself,  conveying  the   same  land,  in  trust,  to 
indemnify  Jameg  Eo^sj  his  security  in  the  bonds,  on  which 
auits  were  brought,  in  the  names  of  John   Woodville  and 
Andrevf  Stevenson^  agents  and  trustees  as  aforesaid,  ioj  the 
benefit  of  Garrett  Minor^  administrator,  8cc.    Judgments  at 
law  being  rendered  in  the  County  Court  of  Spottsylvania,  Ed- 
mund Penn  applied  to  the  judges  of  the  Superior  Court  of 
Chancery  for  the  Richmond  district,  for  an  injunction  ;  upon 
a  bill,  in  which  he  relied  on  the  defect  of  his  title,  and  prayed 
that  proceedings  be  stayed  until  a  good  title  be  made.    The 
chancellor  granted  the  injunction,  ^  until  the  con^g  in  of  the 
answer  of  the  defendant  Garrett  Minor  i**  which  answer  be- 
ing filed  on  the  25th  of  January  181 1,  a  motion  was  made  by 
the  complainant,  in  June  following;^  to  re-insute  the  injunc- 
tion, but  was  over-ruled  by  the  Chancellor ;  and  no  a/ifieal 
from  that  decision  was  taken. 

On  the  2d  of  August  \S\2y  James  J?o««  exhibited  his  bill 
of  complaint,  in  Spottsylvania  County  Court,  against  the 
trustees,  or  agents,  the  administrator,  and  the  heirs  and  de- 
visees of  the  Re^.  James  Stevenson^  deceased ;  relying  on 
the  same  equity,  and  praying  an  injunction  to  stay  proceed- 
ings on  the  same  judgments ;  also,  <<  that  all  persons  con- 
cerned should  be  compelled  to  join  in  such  conveyance  of 
aaid  liemds,  as  the  court  should  deem  sufficient  to  pass  the 
title,  so  that  the  same  might  be  liable  to  indemnify  the  com- 
plainant.'' The  injunction  prayed  for  was  granted  by  the 
9ounty  Court-— the  biU  was  answered  by  Garrett  Mnors 
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jAiruART,  '  and)  afterwardsyon  his  petition  to  the  chancellor^  (ibeCoun^ 

*     .    ty  Court  having  unreasonably  delayed  to  hear  and  deiennine 

Ross        ^  motion  for  dissolving  the  injunction,)  the  cause  was  re- 

V-  moved  by   certiorari  to  the  Superior   Court  of  Chancery ; 

\VoodviUe,&c.     .  t.      o«  u    j  r  t  ,oio   •  ,      V 

where,  on  the   28th  day  of  January    1813,  it  was  ordered, 

<<  that,  upon  the  defendants,  Garrett  Minor^  admin istiatori 
with  the  will  annexed,  and  John  fVoodville  and  Jindrevj  Stc 
vensoTij  trustees  of  Jamee  St  evensong  deceased,  executing 
and  delivering  to  Edmund  Penn^  or  to  the  plaintiff  on  his  be- 
half, a  conveyance,  with  general  warranty,  for  the  tract  of 
land  in  the  proceedings  mentioned,* or,  incase  the  said  Penn 
or  the  plaintiff  should  refuse  to  accept  the  same,  depositing 
it  with  the  clerk  of  the  court  for  the  use  of  the  said  Edmund 
Penn,  the  said  injunction  should  stand  dissolved  as  an  act  of 
that  day." 

From  this  order  the  complainant  obtained  an  appeal,  by 
exhibiting  a  petition  to  a  judge  of  the  Court  of  Appeals  ; 
alleging  that,  in  the  record  and  proceedings,  there  was 
error  in  this,  ^  tliat  the  conveyance  required,  in  and  by  the 
said  order,  is  not  such  an  one  as  will  pass  the  legal  title  to 
the  said  lands  ;  the  same  being  in  the  children  and  heirs  at 
law  of  said  James  Stevemonj  deceased ;  and  a  conveyance  by 
the  attomies  in  fact  aforesaid,  (whose  authority  ceased  upoo 
the  death  of  the  said  Jamea  Stevenson^)  and  the  said  admini* 
strator  would  not  pass  the  legal  title  of  the  said  heirs ;  and 
because  the  conveyance  ought  to  be  decreed  to  be  made  t^ 
the  trustee  to  whom  Penn  conveyed  it,  and  not  to  Aim.'* 

Williams  for  the  appellant. 

Stanard  for  the  appellees.  * 

Saturday,  January  7th,  1815,  the  following  oi^oioil  of  the 
court  was  delivered  by  Judge  Roavb. 

The  court  is  of  opinion  that,  as  the  contract  respecting  the 
sale  of  the  land  in  the  proceedings  mentioned  was  made  ber 
tween  the  agents  of  James  Stevenson  on  the  one  hand,  and 
Edmund Petin^iht  firincifial  obligor  in  the  bonds,  (the  jadg* 
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inents  on  which  are  sought  to  be  injomed,)  on  the  other,  it  was      Jakuaiit, 

competent  to  the  said  last  mentioned  party  to  bind  both  himself)   ,  . 

and  the  appellant  as  his  surety j  by  a  waiver  of  such  a  title  to  the         j^^^ 

land  aforesaid)  as  he  might  otherwise  have  required  to  be  de-  ^• 

...  ,.  .        ,  .  .  ^   .      Woodville, &c, 

creed  to  him,  as  a  condition  firecedent  to  the  payment  of  the 

price  thereof;  saving,  nevertheless,  the  right  of  the  said 
Penny  and  of  the  appellant  as  claiming  under  him,  to  go  on 
and  obtain  such  conveyances  as  they  may  shew  themselves 
to  \^  entitled  to,  notwithstanding  the  dissolution  of  the  said 
inji^nction* 

.  The  court  is  also  of  opinion,  that  the  injunction  obtained 
by  the  said  Penny  on  the  same  ground  with  the  present,  in 
the  previous  suit,  among  the  exhibits,  having  been  in  fact 
dissolved  by  the  chancellor,  which  decree  of  dissolution  is 
still  in  full  force,  and  unappealed  from,  (although,  according 
to  the  present  impressions  of  the  court,  it  may  have  been  il- 
legally and  irregularly  dissolved,  it  not  having  been  dissolv- 
ed by  motion  in  open  court,  buc  expiring,  by  the  coming  in 
of  the  answer,  under  the  terms  of  the  grant  thereof  by  the 
chancellori  and  having  been  refused  by  him  to  be  re-instated, 
on  a  motiom  made  for  that  purpose,)  the  said  decree  of  dis- 
solution is  obligatory  on  the  appellant  as  well  as  the  said  , 
Penn ;  and  on  this  ground,  the  court  is  of  opinion  that  tho 
present  injunction  ought  not  to  have  been  granted.  The 
opinion  of  the  court  is,  therefore,  that  the  decree  of  dissolu- 
tioo  in  this  case* is  erroneous,  so  far  as  it  requires  a  title  to 
be  made  to  the  appellant  to  the  land  in  queMion,  as  the  con* 
Litton  on  which  the  said  dissolution  should  have  its  eSect : 
but  that  decree  being  in  this  respect  more  favourable  to  the 
appellant  than  it  ought,  and  not  being  complained  of  on  the 
part  of  the  appellees,  the  court  is  of  opinion,  and  according- 
ly decrees,  that  the  said  decree  should  be  affirmed;  and  that 
the  cause  should  be  sent  back  to  the  Court  of  Chancery, 
in  order  that  such  farther  conveyances  should  be  decreed, 
(after  all  the  parties  should  have  been  brought  before  the 
court,)  as  the  appellant  shall  shew  himself  entitled  to. 
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Argued  jWv.  M^CUiitic  and  otheils  a^inst  Manng. 

inilfe^yew'''^'      W'i/ton  Mann  by  hb  will,  dated  and  admitted  to  probat 

1778,  ^'gofve     iQ  the  year  1778,  gave  and  bequeathed  to  hb  wife  Jane^  a 

and  bequeath- 

ed,"  to  each  of  ^  black  mare  and  colt,  and  saddle,  and  two  cows^  and  all  the 

^^JJ.*^*^*  household  furniture,  and  all  her  wearing  apparel,  and%eT 

with  several     living  ufion  the  land  he  then  Itved  on  during  her  life  i**--to 

sonal^roperty  ^*^**  ^^  ^^*    *^"*>   Afo«M,    7%oma«,    fVilUam,   and  John,  n 

totwo  of  them;  tract  of  land;  with  several  articles  of  personal  property 
a  pecuniary  le-         «^  .    ,-,  .  «-     i^      * 

gacy  to  each    to  Mo9C9  and   Thomcu  /— F^e  tract   given  to    William  and 

tersialUhf'-^''^"  being  that  on  which  he  then  lived;— to  hU  daugh- 

restofhisper-  ters,  ^  EaUe^  Jenny,  and  Sarah,**  each  a  pecuniary  legacy, 

Ids  execufor^  ^^^  *ome  Other  articles  of  personal  property.    « If  his  wife 

to  be  equally  ^as  with  child,  as  supposed  to  be,"  he  gave  to  it,  «if 
oiviaed  among  ^'^  »  o  » 

his  sons ;  and,  a  boy,  one  hundred  and  fifty  pounds  in  cash ;  if  a  girl,  seven- 
i^nsTodW*""  ^y  pounds  in  cash."  The  will  then  proceeded,  as  follows  z— 

die,  thetp  ^  «  As  to  all  the  rest  of  my  personal  estate,  goods,  and  chat- 

or  porta  tobe^,-,-.,  _, 

equally  divid-  ^els  of  what  kind  soever,  I  leave  to  my  executors  to  be 

wstTSfei?^  equally  divided  among  my  sons ;  if  it  ahouldfllea9e  God  that 

brothers ;  and  «wy  of  my  son*  should  die,  their  fiart  or  fiarta  to  be  equaUy 

S^^diughtei!^  rfivW^rrf  among  the  reat  qf  their  brothers,  and  likewiat  wUh  my 

in  case  any       daughterly  in  ease  any  should  die.    A  certain  tract  of  land 

should  die;  all .  .       •     ^.      ,    ,.        ,     -.  .  • 

vMch  legacies,  *y»ng  ^^  the  Indian  draft  contaming  115  ac'res,  before  omit- 

J^lf^*^  ^^^'  ^^  ^^  ^^^*"y  ^^^^^^  between  my  two  sons  WilHam  and 

bind  them^  their  John,  and  each  to  pay  to  estate  thirty  pounds  to  the  estate 

heirs  and  as- 

signs  forever.** 

Under  this  will,  each  of  the  sons  took  an  estate  in  tail,  which,  by  the  act  of  October. 

1779,  was  converted  into  a  fee  simple. 

.  ^u.^  »le  of  part  of  a  tmct  of  land,  having  been  made  under  a  mscone^nim  of  ^tw 
rights  of  the  parbes;  and  the  purchaser,  with  other  plaintiffs,  applying  to  a  court  of  equi- 
.  ty  for  partition  of  the  land,  (saying  nothing  of  the  part  sold,)  among  themselves  and 
the  vendors,  and  others;  to  which  partition  they  appeared  entiUed;  and  the  vendors 
by  their  answer  expressing  a  wish  that,  if  partition  Aould  be  decreed,  the  sale  should 
be  set  aside ;  the  court  rescinded  the  sale,  and  directed  partition  of  the  whole  tntiL 

3.  If  a  testator  devise  to  his  widow  ''her  Hvin^*  upon  a  tract  of  land,  during  her 
Irfe  J  and  Ae  same  land  to  one  of  his  sons  in  fee  nmple  i  a  bill  in  equity  lies,  for  par- 

2?  u*®  ^"**  *™**"^  ^®  ^^"  of  that  son,  in  tie  widow's  lifetime,  and  without 
making  her  party;— for  the  decree  will  be  made,  •^lubjecttoherrights.'* 
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my  Bcmsy  T  do  bind  them  their  heirs  and  ats^a  Jbrever,** 

WUliam  Mann  the  younger,  (one  of  the  sons,)  having  de-  M'CUntic,  &o, 
t>lrted  this  life,  in  1794,  under  age,  intestate,  without  issue,  ^  ^• 
and  unmarried ;  a  bill  was  filed  in  the  superior  court  of 
chancery  for  the  Staunton  district,  by  Robert  M^Clintic  and 
Jtme  his  wife,  William  H.  Caveridish  and  Alice  his  wife,  and 
Mexander  M^Clintic  and  Sarah  bis  wife,  (which  said  Jane^ 
jllicci  and  Sarah  were  the  daughters  aforesaid,)  against  Afo* 
Mca  Mann  and  John  Manny  two  of  the  brothers,  charging 
them  with  haying  taken  possession,  and  received  the  profits, 
of  the  land  so  devised  to  the  said  William  Mann  the  young^^ 
cr,  and  praying  the  court,  by  a  decree,  to  direct  that  they, 
the  aforesaid  Moaea  and  John,  do  join  with  the  other  heirs 
of  the  said  William  Mann  in  making  partition  of  the  land 
aforesaid,  Sec. 

The  defendants  by  their  answers  severally  admitted  that 
William  Mann,  the  younger,  died  under  age,  and  intestate, 
in  the  year  1794;  that  he  was  unfnarried,  and  left  no  child- 
ren ;— but  denied  that  they  had  possessed  themselves  of  the 
land  in  question,  or  enjoyed  its  profits,  except  by  permis- 
sion from  their  mother,  whom  they  considered  as  entitled  to 
it,  during  her  life,  under  the  will  of  her  husband.  They 
contended  also,  that,  according  to  the  legal  construction  of 
that  will,  the  devise  of  the  land  to  William  Mann  the  young- 
er conveyed  only  a  life  estate  to  him,  and  that  the  reversion 
descended  to  the  defendant  Moaea  Mann  as  heir  at  law  ;  or, 
if  not,  (whatever  estate  passed  to  William  Mann  the  young- 
er,) it  was  the  intention  of  the  testator  to  give  the  land  to 
the  surviving  brothers,  in  the  event  of  his  dying  without 
lawful  children  : — that  all  the  parties  interested  acquiescefd 
under  this  construction  of  the  will,  until  a  very  short  time 
since  ;  that,  for  the  purpose  of  carrying  into  effect  a  bargain 
between  William  Mann  the  younger  and  Alexander  M^Clin'" 
ticy  (one  of  the  plaintiffs,)  the  defendant,  John  Mann^  and 
Archibald  Mann^  (a  posthumous  child  oT  the  testator,  to 
whom  the  defendants,  Moaea  and  John,  had  made  a  condi- 
tional conveyance  of  part  of  the  land,)  did  actually  convey  a 
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NorBWBSH,    part  thereof  to  the  s&id  Alexander  M^CUntie^  being  indaced 

^p.^^.    to  do  so  by  their  affection  for  his  wife,  their  sister,  (who 

M*Clintic  &c.  ^^^  ^^^  received  a  sufficient  provision  under  the  will ;)  not- 

V.  withstanding  that  contract,  being  made  underage,  was  coo* 

sidereu  as  in  nowise  binding  on  the  representatives  of  WiU 

liam  Manriy  and  the  money  contracted  to  be   given  for  the 

land  was  by  no  means  its  value.     They  hoped,  therefore,  if 

the  parties  had  mistaken  their  rights,  and  the  plaintiffs  were 

really  entitled  to  a  share  in  the  land,  that  the  court  would 

set  aside  tiie  contract  thus  made,  under  a  mistake,  with 

Alexander  M^ Clint ic^  and,  giving  him  back  his  purchase 

money,  would  divide  the  whole  land. 

Chancellor  Brown,  ''  not  expressing  any  opinion  on  the 
two  questions,  .what  estate  the  widow  of  William  Mann  the 
elder  took  under  the  devise  to  her,  and  whether  IVUHawi 
Mann  the  younger  took  an  estate  in  fee  simple,  or  not,  uo* 
der  the  devise  to  him,  was  saUsfied  that,  under  a  fedr  and 
legal  construction  of  the  will,  whatever  estate  William  Mann 
the  younger  took,  that  estate  was  limited  to  his  surviving 
brothers  on  his  death  without  children,  and  therefore  that 
the  plaintiffs  had  no  title  to  recover."  He  therefore  dis- 
missed the  bill  with  costs;  from  which  decree  the  plaintiffs 
appealed. 

Wickham  for  the  appellants. 

Wirt  for  the  appellees. 

Monday^  January  9th,  1815,  Judge  Roa»e  delivered  the 
following  opinion  of  this  court. 

The  court  is  of  opinion,  that  the  devise  of  the  land  in 
question  to  William  Mann,  the  younger,  having  been  by  the 
last  clause  of  the  will  of  William  Manny  the  testator,  enlarg- 
ed into  a  fee,  was  again  reduced  to  a  smaller  estate  by  that 
clause  thereof,  which  declares  that,  if  any  of.  the  testator's 
sons  should  die,  their  parts  should  be  equally  divided  among 
the  rest  of  th^ir  brothers.  The  event  here  contemplated 
was  not  a  dying  merelyi  because  that  ia  a  certain,  and  not  a 
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contingent  event ;  nor  was  it  a  dying  without  heirs,  for  that  Nov^bmbsv, 
could  never  happen  so  long  as  any  of  the  devisees  over,  or    i2f!!jli 
their  issue,  were  living.     The  event  contemplated,  there-  M«ClinUc,  &e. 
fore,  was  a  dying  without  issue  ;  which  created  an  estate  ^• 

tail   in  William  Mann^  junr.  and,  being  enlarged  into  a  fee    >         ^'' 
by  our  act,  enures  to  the  female  appellants,  among  others,  as 
a  part  of  the  heirs  of  the  said  William  Manny  junr. 

The  court  is  &rther  of  opinbn,  that  the  limitation  over 
to  the  brothers  is  not  good,  by  way  of  executory  devise,  on 
ihe  principle  of  being  a  contingency  to  happen  within  the 
coiDpass  of  a  life  or  lives  in  being,  ali  has  been  contended  ; 
because  the  last  clause  of  the  will  aforesaid,  in  favour  of  the 
heirs  and  assigns  of  the  sons,  extends  to  t/iis  as  well  as  the 
other  devises  in  ^e  will  conuined,  and,  consequently,  by  ex- 
tending the  term,  <<  brothers,"  to  mean  brothers  and  their 
heirs,  places  this  case  within  the  reason  of  the  decision  by 
this  court  in  the  case.of  Sydnor  vs.  Sydnor^  3  Munf.  263. 

The  court  is  therefore  of  opinion,  that  the  land  in  ques- 
tion being  the  proper  land  of  WiUiam  Mann^  junr,  deceased^ 
the  female  appellants  ought  to  recover  such  portions  thcre^ 
of  as  they  shall  shew  themselves  entitled  to  as  a  part  of  his 
heirs  ;— -which  portions  not  being  as  yet  ascertained  in  the 
cause,  the  same  is  remanded  to.  the  Court  of  Chancery  for 
the  purpose  of  having  the  same  adjusted,  and  a  decree  ren-r 
dered  according  to  the  principles  now  stated ;  including  the 
land  sold  to  Mexandvr  APClinticj  in  the  proceedings  men-r 
tioned,  the  sale  of  which  having  been  n^ade  under  a  miscon- 
ception of  the  rights  of  the  parties,  and  a  portion  of  that  land 
being  also  claimed  by  the  said  M^Clintic  in  this  suit-,  the 
said  sale  is  to  be  set  aside,  and  the  purchase  money,  if  paid, 
is  to  be  decreed  to  be  repaid  to  the  said  M^Clintic^ 

With  respect  to  the  objections  that  this  suit  is  brought 
too  soon,  as  being  iu  the  lifetime  of  Mrs.  Mann,  the  testa-* 
tor's  widow,  and  that  she  is  no  party  to  the  suit ;  the  last 
objection  affords  an  answer  to  the  first,  as  it  seems  to  admit 
that  the  suit  would  now  lie,  if  she  were  a  party  thereto.  Nor 
will  the  objection  that  Mrs.  Mann  is  no  party,  apply,  if  the 
bm  be  considered  as  in  es^clus^on  pf  he?  rights,    In  thai 
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KovBMBEji,  view  the  court  is  inclined  to  consider  it^  and  therefore  over- 


1814. 


rules  the  objection,  as  nothing  done  in  this  case  can  affect 
M*Clintic  &c.  ^^^  righu,  but  the  decree  made  between  the  present  i»r- 

^'  ties  is  to  be  considered  as  entirely  subject  thereto. 

Maiuw. 


J^^mii  Nelson  against  CarriDgton,  Executor  of  Barwell, 

i9iA,23d,  wid  and  others. 

24rA,  18X3.     '^ 

In  case  of  %     LEWIS  BURWELLy  the  elder,  who  died  in  the  year 

^^^^^ll^f  1784,  by  his  will  directed  that  his  executors  should  sell,  at 

18  to  be  grant-  , ,    .  , ,  ,  .    .        ^ . 

ed  for  all  deficiencies,  not  reasonably  imputable  to  the  variation  of  instruments^  and 
small  errors  in  surveys  ;  Whether  the  purchaser  has  expressly  retained  an  election  to 
have  the  tract  surveyed  or  not.  OC?  See  QuemeU  vs.  fVoodHef,  %HMM,  174  /  and  JVel- 
9fm  vs.  Mauhem^  IHd,  164, 181.  And  this  principle  is  n«t  departed  from,  but  in  case 
of  a  sale  by  the  tracts  the  purchaser  cl^ariy  agreeing  to  take  the  hazard  of  all  defi- 
ciencies upon  himself  OC?  8«e  JoOLffe  and  others  vs.  ZBte^  1  CaU,  301,  329  ;  ShdLsn. 
Cmmmghanfi  Executor^  1  Mmf,  336;  and  OranUand  vs.  Wight^  2  Maif,  179 ;  also 
J>ufOQU'v%.R9-,  Ibid.  300, 

%  The  measure  of  the  compensation  to  be  made  for  a  defidency,  in  case  of  a  sale 
of  land  by  the  acre,  unattended  with  any  particular  circumstances,  b  the  average  vahie 
of  the  whole  tract ;  without  regard  to  the  circumstance  that  the  deficiency  was  in  this 
or  that  description  of  the  land.  CCT  See  J^eUon  vs.  MaUherwt,  2  H.  ^  jfC  164  ;  BvO 
Ts.  Cunmngham^t  ExectOor,  1  Mm/.  330,  338 ;  Humphrey^B  AdminUtrator  vs.  M?  Ciena- 
chmfi  Admmittrator,  Ibid,  493,  501. 

3,  If  an  agreement  of  sale,  by  an  executor  under  the  will  of  liis  testator,  be  equivocal, 

the  court  should  be  inclined  to  consider  it  a  sale  by  the  acre,  and  not  by  the  tract  /  it  be- 

ing  a  dangerous  principle,  that  executors,  or  other  fiduciary  characters,  should  take 

*  upon  themselves,  by  means  of  bargains  of  hazard,  to  jeopardize  the  interests  confided 

to  their  care. 

4^  If  N.  purchase  of  B's  executors  a  tract  of  land^  as  **  containing  about  a  specified 
number  of  acre?,  more  or  Icfo,  at  a  certain  price  per  acre ;  the  quantity  to  be  aecertained 
by  actual  turvey,  tf  J^$hall  reipdre  it  ;•*  this  is  a  sale  by  the  acre,  if  N  shall  require  the 
survey.  And  if  no  time  be  hmited  by  the  terms  of  the  contract  for  making  his  clec« 
tion,  he  has  the  right  of  demanding  the  survey,  at  any  time  before  the  whole  business 
shall  Have  been  concluded,  and  a  title  to  the  land  made  or  tendered  by  the  vendors. 

5.  In  such  case  the  purchaser's  right  of  election  to  have  the  survey  is  not  determin- 
ed by  his  taking  possession  of  the  land,  or  giving  bonds  for  the  purchase  money  ;  nor 
is  such  right  necessarily  limited  by  the  last  day  of  payment :  for,  although  the  diay  of 
payment  has  arrived,  he  is  not  bound  to  part  with  the  purchase  mcmey,  nor  to 
make  a  final  adjustment  of  the  balance  due,  unless  a  title  is  made  or  tendered,  agree- 
ably to  the  terms  of  the  contract 

6.  Lapse  of  time  is  permitted,  in  equi^,  to  defeat  an  acknowledged  right,  on  the 
ground  on/y  of  its  afibrding  evidence  of  a  frenmption  that  such  right  has  been  aban* 
doned.  It  therefore  never  prevails^  when  such  presumption  is  outweighed  b^  oppos* 
ipgfiu^ts  or  circumstances. 
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public  or  private  sale,  as  thef  should  think  most  conyenieDt, 
all  bis  estate  real  and  personal)  for  the  payment  of  bis  debts  ; 
ai)d  that  the  surplus  of  the  money  should  be  divided  be- 
tween his  daughter  Elizabeth  Page j  hit  son  J^athaniel  But' 
vfellf  and  his  two  grandsons  Edwin  and  William  A.  Burwell, 
He  appointed  his  sons  Lewia  Mid  Mithanieli  Mr.  John 
Pageyjunr.  of  Caroline  County,  and  Levfia  Burwell^  of  Meck- 
lenburg, his  executors  ;  of  whom  the  three  last  mentioned 
qualified. 

On  the  13th  of  July,  1794,  a  written  agreement  was  enter- 
ed into,  "  between  Muhaniel  Burwell^  executor  of  Lewis 
Burwellf  deceased,  and  John  J^eUon  ;**  stating,  ^  that  the 
former  sells  to  the  latter  a  tract  of  land,  late  the  pro- 
perty of  the  said  Lewis  Burwellj  <'  on  the  waters  of  Ro^ilokey 
containing  about  Jive  thousand^  one  hundred  and  thirty  acres, 
piore  or  less^  at  tfie  price  of  thirty  shillings  per  acre,  the  quan- 
tity to  be  ascertained  by  actual  survey,  if  the  said  Kelson  shall 
require  U  ;  the  payments  to  be  as  follow  :  to  wit,  four  thou- 
B^d  pounds  on  the  25th  of  December,  1794 ;  fifteen  hun- 
dred pounds  on  the  ^5th  of  December,  1795 ;  fifteen  .hun- 

7.  Equiiy  is  not  fond  of  taking  advantage  of  fbrfeitares  arising  merely  firom  a  lapae 
of  the  ume  specified :  on  the  contrary,  it  is  the  constant  course  to  relieve  against  such 
forfeitures  on  making  adequate  compensation. 

8.  Where  a  tract  of  land  is  sold  as  containing  about  a  specified  number  of  acres 
more  or  less,  at  a  certain  price  per  acre ;  reserving  to  the  ]>urchaser  an  election  to 
have  the  true  qiiantitv  ascertained  by  a  survey ;  it  is  not  unfair  or  illegal  for  the  pur- 
chaser to  make  his  election»  after  discovering  the  quantity  by  an  experimental  survey. 

9.  A  testator,  in  th^  year  1784,  having  directed  that  Aw  executon  should  sell  all  his 
reSil  and  personid  estate  for  the  payment  of  his  debts  ;  and  having  appointed  four  ex- 
ecutors, three  of  whom  qualified ;  a  sale,  in  the  year  1794,  by  two  of  the  acting  execu- 
tors, was  conudered  valid ;  and  the  third  executor  (as  well  as  the  fourth,  who  never 

auaHfied,)  was  presumed  to  have  renounced  his  right  to  administer,  as  at  the  date  of 
le  sale  in  question.    OCjT  See  Geddy  and  Knox  yt,Muiler  and  vnfe.  3  Mmf.^A5. 

10.  If  the  -written  agreement  of  sale  be  signed  by  the  purchaser,  and  ow  of  the  two 
ac£iri^  executors;  the  other  may,  by  acts  in  pais,  though  not  in  writing,  (such  as  deli- 
vering possession  of  the  land  and  the  like,)  manifest  his  assent  to  the  sale,  and  make 
Hhisownact 

11.  AltEhough  a  tract  of  knd  be  decreed  to  be  sold  to  satisfy  a  mortgage,  the  execu- 
tors  of  the  mortKagor,  being  authorized  by  his  will  to  sell  all  his  realand  personal 
esUte,  may  sell  it  for  a  full  and  fair  price,  with  the  assent  of  the  mortgagee,  or  his  at- 
torney. 

12.  A  vendor,  by  bringing  suit,  and  obtaining  judgment,  for  the  purchase  money, 
fatifies  and  confirms  the  sale;  so  that  it  cannot  be  set  aside  at  his  instance. 
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dred  pounds  on  the  25th  of  Decemberi  1 796 ;  and  the  ba- 
lance on  the  25th  of  December,  1797.  But  as  this  land  is 
mortgaged  to  the  house  of  Robert  Carey  ^  Co.  late  mer* 
chants  of  London,  the  said  J^eUon  is  at  liberty,  out  of  the 
said  purchase  money,  to  take  up  the  said  mortgage  ;  and  the 
said  BurmteUi^iodXXoyr  him  the  full  amount  thereof,  except 
eight  years  interest  during  the  war  ;  and  the  said  J^eUon  is 
to  be  allowed  interest  thereupon  until  the  said  land  pay- 
ments shall  become  due.  £ut,  as  the  said  KeUon  has  not 
yet  seen  the  land,  he  shall  have  til)  the  first  day  of  August 
to  determine  whether  he  takes  it  or  not.  When  possession 
is  delivered,  the  said  NeUon  is  to  enter  into  bond  with  full 
and  sufficient  real  or  pergonal  security,  as  the  executors  shall 
require,  (which  possession  sha|lbe  given  on  the  35th  day  of 
December,  1 794,)  for  the  balance  that  shall  be  due.'' 

J^n^eUon  saw  the  land,  and,  before  the  first  of  Augustf 
agreed  to  complete  the  bargain  ;  which  confirmation,  sign- 
ed "  J,  J^ehon^*  and  "  N.  Burvtelly*  was  endorsed  on  the 
agreement,  under  date  of  "  19th  July,  1794/*  He  paid)  in 
part  of  the  purchase  money,  on  the  31st  day  of  the  same 
month,  1 000/.  to -fi<?n;amm  fFa//<rr,  attorney  for  FTaire/yn  Welckj 
surviving  partner  of  Robert  Carey  ^  Co,y  and  secured  to  be 
paid  to  the  same  company,  (in  whose  behlilf  a  decree  of 
foreclosure  of  the  mortgage  had  beeh  obtained,  and  who,  it 
seems,  by  their  said  attorney,  assented  to  the  sale  of  the  land 
to  J^eUoHy)  the  farther  sum  of  2000/.  on  the  27th  of  Februa- 
ry 1795  ;  which  sum  was  accordingly  paid.  On  the  25th  of 
December  1 794,  he  was  fiut  in /losMession  of  the  land  by  Lewi^ 
Burweii  qf  Mecklenburg^  one  of  the  other  executors  «*— -and, 
having  made  a  farther  payment  of  3000/.  in  bonds  of  fVU^ 
iiam  Penn  and  John  Taylor^  amounting  to  1500/.,  payable  the 
25th  day  of  December  1795,  and  1500/.  payable  the  twenty- 
fifth  day  of  December  1796,  he  gave  his  own  bonds,  «  to 
Kathanxel  Burwell  and  Letvis  BurwelL,  executors  (/  Levfk 
Burwell,  deceased^*'  for  1000/.  payable  on  demand,  with  inter- 
est from  the  date,  and  707/.  Ss.  8rf.  payable  on  or  before  the 
25th  day  of  December  1797,  being  the  sum  remaining  d^e 
for  the  land  at  30«.  per  acre  (with  some  interest  calculated,]^ 
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estimatiDg  the  quantity  at  5 130- acres.     He  also  gave  a  deed    Notzmbieb^ 

of  mortgage,  on  sundry  slaves,  to  secure  the  payment  of  the 

two  last  mentioned  bonds ;  virhich  deed,  bearing  date   the .      jjelson 

25th  of  December  1794,  was  executed  to  "  Mithaniel  Bur-  y. 

well  SLUd  Lewis  Burwell  (of  Mecklenburg)  acOng'  surviving    ^n^o^tn. 

executors  of  Lewis  Burwell  deceased,**  Two  payments  were 

made  by  A*e/«on, on  account  of  these  bonds;  one  of  the  8tli 

of  September  1797,  of  300/.,  and  another  on  the  3  Jst  of  Au* 

gust  1801,  of  436/.  44,  4(/.    All  the  receipts  were  signed  by 

Mithaniel  Burwell  only. 

On  the  20th  of  March  1801,  in  answer  to  a  letter  from 
Muhaniel  Burwell^  Nelson   wrote  to  liim,  excusing  himself 
for  not  completing  his  payments,  and  observing,  '*  1  am  well 
advised  that  it  will  be  a  difiBcuk  matter  for  me  to  obtain  a 
title  to  the  land,  and  that  the  sale  by  you,  as  a  single  exscu' 
tdry  witJioul  the  signature  qf  the,  other  executor^  is  not  a  good 
one:  under  these  circumstances,  I  am  persuaded,  no  one 
could  blame  me,  were  I  to  refuse  to  make  any  farther  pay* 
ment  until  I  was  secure  in  the  ti$le  whichy  in  case  of  your 
death  J  1 9houldJind  great  difficulty  in  establishing  ;  but  I  am 
not  disposed,  after  so  long  indulgence,  to  raise  any  dispute, 
and  am  willing  that  the  tobacco,  as  far  as  it  will  go,  shall  be 
applied  to  the  discharge  of  my  debt,  more  especially,  as  your 
situation  is  so  critical  a  one,  that,  had!  money  at  command,  ' 
and  was  not  in  debt,  there  is  no  use  in  the  world  that  it 
could  be  put  to,  that  would  give  me  as  much  pleasure  as  to 
stop  the  sale  of  your  property,  or  that  of  any  friend ;  but  in    . 
case  IValler  should  come  forward  with  his  decree,  and  at- 
tempt to  make  sale  of  the  land  under  it,  I  must  hope  and  ex- 
pect you  will  enter  the  appeal  again ;  for  if  all  the  money 
paid  by  m&  had  been  received  by  him,  with  what  I  can  now 
pay,  the  mortgage  would  have  been  more  than  discharged, 
and,   by  our  original  agreement,  that  was  to  have  been  done 
first ;  and,  had  you  met  me  last  May  two  years,  when  Col. 
Burwell  ^nd  myself  went  to  Richmond,  there  would  not  have 
been  as  much  money  due  as  there  is  now  i/or,  when  I  found 
I  could  not  get  a  deedj  I  applied  the  money  1  intended   for 
you,  except  300/.  to  the  discharge  of  other  debts."    'In  this 
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letter,  nothing  was  said  of  a  deficiency^  in  the  quantity  of  tand^ 
and  no  demand  was  made  of  a  survey. 

In  the  year  1803,  JVa/AanWJ^Umr^// died,  and  ^TeUon^  hav« 
ing  had  a  survey  of  the  land  made  by  John  HUij  surveyor  of 
Mecklenburg  County,  by  which  it  was  discovered  that  the 
whole  tract  contained  no  more  than  4126  acres,  wrote  to 
Lewis  Bunoell  (of  Richmond,)  who  had  never  qualified  as 
executor  of  Lewis  Burwell  the  elder,  but  was  executor  of 
JVathaniel  Burwell^  who  was  surviving  executor  of  Lewis 
Burwell  the  elder,  {Lewis  Burwell  (of  Mecklenburg)  having 
previously  died,)  informing  him  of  the  important  deficiency 
discovered  in  the  land:  whereupon  thai  gentleman  sent  a 
Mr.  Fox  to  make  another  survey  and  ascertain  the  &ct.  Mr. 
Fox  found  that  there  were  but  4125  acres,  being  one  acre 
less  than  the  quantity  appearing  by  Hill^s  survey. 

Lewis  Burwell  (of  Richmond)  having  also  departed  this 
life,  Edward  Carrington  qualified  as  his  executor ;  in  which 
capacity,  he  brought  suits  and  obtained  judgments  at  law  up* 
on  JSTelson^s  bonds,  who '  thereupon  obtained  an  injunction 
from  the  Superior  Court  of  Chancery  for  the  Richmond  Dis« 
trict,  claiming  a  decree  for  the  money  which  he  contended 
was  over-paid  on  account  of  his  purchase ;  alleging,  also, 
that  a  part  of  the  money  intended  for  the  discharge  of  the 
mortgage  debt  had  been  misapplied  by  JVathaniel  Burwell, 
and  that  a  legal  title  had  not  been  made  him ;  praying,  there- 
fore, that  the  said  Edward  Carrington,  as  executor  aforesaid) 
and  JVakelyn  Welch,  as  surviving  partner  of  Robert  Carey  and 
company,  be  decreed  to  convey  to  him  the  land  in  question. 

Edward  Carrington,  in  his  answer,  said  that  the  tract  con- 
sisted of  fertile  low  grounds  and  cleared  lands,  and  qf  forest 
land  qf  far  inferior  quality  and  value  ;  that  the  complainant 
was  in  possession  of  the  original  survey,  which  he  received 
from  Nathaniel  Burwell  before  he  took  fiossession  <f  the  land  f 
that,  in  that  survey,  the  quantity  of  each  description  of  land 
in  the  tract  was  noted,  and,  by  comparing  it  with  the  new 
survey,  he  must  have  discovered,  as  the  feet  was,  that  the 
low  grounds  and  cleared  land  actually  contained  more  acres 
than  were  stated  in  the  said  original  survey,  and  that  the  de- 


Digitized  by  VjOOQIC 


ill  the  S7th  Fear  of  the  Commontoealth. 

ficiency  was  wholly,  in  the  high  forest  land,  which,  as  the  re- 
spondent verily  believed,  was  not  worth  more  by  the  acre 
than  one-tenth  of  the  price  of  the  low  grounds ;  that,  al- 
though 3o«,  per  acre  was'the  stipulated  price  for  the  whole 
tract,  it  must  have  been  founded  on  an  estimate  both  of  the 
relative  value  and  quantity  of  high  and  low  land ;  and  that  if 
it  bad  been  known  that  there  were  more  low  grounds,  and  less 
high  land,  than  the  original  survey  had  supposed,  the  said 
Bunnell  would  have  required,  ^and  the  complainant  would 
have  given,  a  much  higher  price  by  the  acre  lor  the  whole 
tract;  indeed,  the  defendant  believed  that  the  said  Burwell 
would  have  asked,  for  the  whole,  as  much,  or  more  than  the 
sunn  which  the  plaintiff  was  bound  to  pay  according  to  the 
estimated  quantity.  The  defendant  insisted,  that  the  said 
J^athaniel  Burwclly  having  delivered  to  the  said  JVelaon  the 
original  survey  of  the  land,  by'  which,  it  appeared  that  the 
quantity  was  5U1  acres,  and  it  being  well  known  that  these 
old  surveys  generally  contain  more  land  that  is  stated  there- 
in, could  not  have  intended  that  the  said  J^eUon  should,  at  any 
future  and  distant fleriod  of  timcj  call  for  are-survey;  (and that 
after  having  had  an  ex  fiarte  survey  made  ;)  but  it  must  have 
been  his  meaning  and  intention  that  the  said  J^elaon  might  have 
his  election^  after  vievfing  the  landy  and  before  giving  bondsy  as 
({foresaid f  and  not  after  ^  that  if,  on  the  ex  parte  survey  made 
by  the  said  J^elsonj  he  had  ascertained  that  the  land  contain- 
ed more  than  the  estimated  quantity,  the  said'  Burwell  could 
not  have  required  payment  for  the  surplus,  which,  by  the 
teims  of  the  agreement,  he.  might  have  done  in  the  event  of 
a  survey  called  for  by  the  said  J^eUon  ;  that  therefore  the 
said  Kelson  was  bound,  in  good  faith,  so  long  as  his  right  of 
election  continued,  to  m%ke  that  election  without  having 
surveyed  the  lands ;  and  that,  after  such  ex  parte  survey ^  he 
had  no  right  to  call  for  a  re* survey  under  the  agreement^ 
with,  such  previous  certainty  of  an  issue  favourable  to  him- 
self. If  the  court  should  be  of  opinion,  that  under  the  con- 
tract, the  complainant  still  had  the  right  of  election,  (which 
he  trusted  would  not  be  the  case,)  the  defendant  paryed  that> 
instead  of  a  deduction  from  the  price,  the  contract  might  be 
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set  aside,  and  the  complainant  compelled  to  accept  his  mo* 
ney  and  interest,  and  to  account  for  the  profits  of  the  said 
land  ;  it  being  certain  that  the  contract  was  made  under  a 
mistaken  opinion  of  the  reladve  amount  of  the  high  and  low 
lands,  and  that  if  the  deficiency  of  the  high  land  had  been 
known  to  be  so  great,  the  said  Burwell  would  never  have 
agreed  to  sell,  oi  the  complainant  expected  to  buy,  at  so  low 
a  rate  as  30«.  per  acre.  (1) 

The  defendant  farther  said,  that  Mithaniel  Burwell^  as  ex« 
ecutor  of  Lewiif  Burwell,  had  made  sundry  payments  to  per- 
sons having  claims  on  his  estate,  which  he  had  no  assets  to 
discharge,  except  the  balance  du6  from  the  complainant  af- 
ter satifying  the  mortgage  debt  to  Welch  ;  and  these  pay- 
ments were  made  in  full  faith  and  confidence  that  the  com- 
plainant was  actually  indebted  to  the  amount  specified  in  his 
bonds,  and  that  the  debt  due  from  him  was  not  subject  to  any 
alteration :  the  defendant  therefore  submitted  to  the  court, 
whether  the  complainant,  after  having  so  long  delayed  call* 
ing  for  a  re-survey,  could  now  do  it,  and  thereby  subject  the 
estate  of  the  said  JVathaniel  Burwell  to  a  devaatavUy  without 
iiny  fault  or  negligence  on  his  part. 

No  answer  appears  to  have  been  put  in  by  Wakelyn  H^elchf 
surviving  partner  of  Robert  Carey  ist  Co. 

Sundry  depositions  were  taken,  from  which  it  appeared 
that,  when  the  land  was  viewed,  for  the  first  time,  in  the 
year  1794,  by  the  complainant,  it  was  shewn  to  him  by  Lewis 
Burwell,  of  Mecklenburg,  who  also  expressed  his  approba- 
tion of  the  sale,  as  a  good  one  for  the  estate  of  his  testator ; 
that,  on  one  occasion  afterwards,  the  same  Lewit  Burwell 
went  with  the  complainant  to  Richmond,  for  the  purpose  of 
mttting  JVathaniel  Burwell  there)  and  executing  a  deed  to 
JVeleon  for  the  land ;,  but  J^athaniel  Burwell  did  not  attend  : 

(1)  Note.  See  J^ewkmd  on  contracts,  p.  157.  A  muUike  of  the  Vendtr 
as  to  part  of  the  land,  is  no  ground  for  vacating  the  contract^  if  tlie  Yen- 
dee  still  insists  upon  its  being  performed.  See  also  Idem.  p.  434 ;  Ax 
V.  Mdckrethf  2  Bro,  Cfu  cases.  420 ;  a  mistake  as  to  the  quaUty  of  the  land 
is  no  ground  for  Vacating  the  contract;  for  that  is  an  object  of  seeing 
and  typinion. 
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LcvfiM  Burweily  on  his  return  home,  said  he  had  forbiddei| 
KeUon  from  paying  any  more  money  lo  Mithaniel  Burwell 
who  had  misapplied  the  payments.  It  was  also  proved,  that 
the  original  survey,  made  by  a  Mr.  Fontain  Cj  was  delivered  to 
a  Mr.  ThomaB  Haakins  (who  lived  as  a  manager  on  the  land) 
for  the  purpose  of  being  shewn  to  persons  inclined  to  pur- 
chaise  ;  that,  9ome  time  after  the  contract  it  was  in  J^eUonU 
fiossesaiony  and  was  delivered  by  him  to  JoAn  HUl^  for  the 
purpose  of  assisting  in  making  his  survey :  but  it  toas  not 
proved  that  JSTeUon  savf  it  before  he  concluded  the  contract. 

With  respect  to  the  relative  value  of  the  low  grounds  and 
high  lands,  the  testimony  was  in  a  great  degree  contradicto- 
ry ;— -so  as  to  leave  it  uncertain  whether  the  excess  in  quan^r 
tity  of  the  low  grounds,  was  equal  in  value  to  the  deficiency 
in  the  high  lands. 

The  chancellor  directed  an  account  of  the  payments  to  be 
stated ;  and  the  commissioner  returned  a  report,  by  which  it 
appeared,  that  the  balance  due  the  defendants,  (exclusive  of 
costs,)  was  1693/.  10«.  Zd.  with  interest  on  1272i.  U«.  IQt/, 
part  thereof,  from  the  ^^th  of  March,  1806 }  whereupon  an 
interlocutory  decree  was  made,  that  the  injunction  be  dis* 
solved,  for  that  sum,  and  the  cost  at  common  law  :  but  the 
effect  of  this  decree  was  suspended  until  the  ^^  plaintifT* 
(I)  should  deposit  in  the  hands  of  the  clerk  a  release,  suffix 
cient  in  law,  of  the  right,  title,  and  interest  of  fVakelyr^ 
Wclchy  surviving  partner  of  Rokcrt  Carey  Isf  Co.  in  the 
mortgage  mentioned  in  the  bill,  to  be  held  by  the  said  clerl^ 
as  an  escrow,  until  the  payment  aforesaid  should  be  fully 
made,  and  then  to  be  delivered  to  the  <(  plaintiff/' 

From  this  decree  ^e  plaintiff  prayed  an  appeal,  whic^ 
was  allowed* 
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George  K,  Taylor  and  Call  for  the  appellant 

Wirt  and  Wickham  for  }he  appellees. 

(1)  Note.    This  appears  to  have  been  a  mistake.     The  person  iyv-^ 
tended  by  the  chancellar  wafi  evidently  th^e  defendant  in.  Chancery^  wh,o. 
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NoTzwBEBy        January  20thy  1815,  the  president  delivered  the  following 

.       '^^^  J    opinion  of  this  court. 
Nelson  '^^^^  court  is  of  opinion  that,  by  the  agreement  of  the  1 2th 

^-  of  July,  1794,  between  the  appellant  and  Nathaniel  Burwelif 

^  others.  one  of  the  executors  of  Lewit  Burwell  the  elder,  if  the  same 
had  contained  no  clause  giving  the  appellant  an  election  to 
survey,  he  would  have  been  entitled  to  relief,  in  the  case  of 
the  deficiency,  which  has  appeared  in  the  land  thereby  con* 
tracted  to  be  sold  ;  the  known  law  of  this  court  being,  thaty 
in  cases  of  a  sale  by  the  acre,  relief  is  to  be  granted  for  all 
deficiencies  not  reasonably  imputable  to  the  variation  of  in- 
struments, or  the  like  ;  that  thb  principle  is  not  departed 
from,  but  in  cases  of  a  sale  by  the  tract,  the  purchaser  clear- 
ly agreeing  to  take  the  hazard  of  all  deficiencies  upon  him- 
self; and  that,  in  the  case  of  a  sale  by  an  executor  under  the 
will  of  his  testator,  if  the  agreement  be  in  this  respect  equi- 
vocal, the  court  would  be  inclined  to  consider  it  a  sale  of  the 
fornier  class,  and  not  of  the  latter,  so  as  to  correspond  with 
his  clear  and  acknowledged  power  to  sell  by  the  acre,  rather 
than  countenance  the  dangerous  principle  that  executors  or 
other  fiduciary  characters  should  take  upon  themselves,  by 
means  of  bargains  of  hazard,  to  jeopardize  the  interests  con- 
fided to  their  care. 

The  court  is  farther  of  opinion,  diat  this  character  of  the 
agreement  before  ub  is  ratified  and  strengthened,  in  relation 
to  the  appellant,  by  that  provision  thereof  which  expressly 
reserves  to  him  the  right  to  survey. 

The  court  is  farther  of  opinion,  that  there  being  no  time 
mentioned  in  the  contract,  for  the  assertion  of  the  election 
to  survey  in  this  case  ;  at  the  same  time  that  that  instru- 
ment has  bound  down  the  appellant  to  particular  days,  hap- 
pening within  a  short  time,  in  relation  to  concluding  the  bar- 
gain,  taking  /loaacaaion  of  the  land,  and  giving  bontU  for  the 
purchase  money  thereof;  the  right  qf  election  aforesaid  it 
not  limited  by  the  terms  of  the  contract ;  on  the  principle 
that  the  expression  of  one  thing  operates  to  the  exclusion  of 
another ;  and  that,  consequently,  no  limit  exists  in  the  caso 
before  US|  in  relation  thereto^  except  such  as  results  from  the 
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l^eneral  principles  of  equity,  respecting  the  lapse  of  time  ;    Notxxbsb, 
subject)  howerer,  to  be  affected  by  acts  shewing  an  inten-    i^„^^,Lm 
tion  to  abandon  the  right  aforesaid,  on  the  one  hand,  and  to       Nekon 
ratify  and  confirm  the  agreement)  considered  independently        .  ▼• 
of  the  said  right  to  elect,  on  the  other.    Whether,  and  how       oS^n. 
far  such  acts  have  uken  place,  in  the  case  before  US|  will 
be  presently  more  particularly  considered. 

The  court  is  farther  of  opinion,  that  although  the  tract  of 
land  in  the  proceedings  mentioned  was  liable,  and  was  a*ctu- 
ally  decreed  to  be  sold,  by  the  Superior  Court  of  Chancery, 
in  satisfaction  of  the  mortgage  therein  also  mentioned,  yet 
the  sale  by  the  executors  in  this  case  having  been  for  a  full 
and  fair  price,  and  having  also  the  consent  and  confirmation 
of  the  moi^gages,  or  those  claiming  under  them,  there  is  no 
objection  to  its  validity  arising  from  the  existence  of  the 
mortgage  and  decree  aforesaid. 

The  court  is  farther  of  opinion,  that  as  the  written  contract 
hr  the  sale  in  question  was  signed  by  JVathaniel  Burwell^  one 
Df  the  acting  executors  of  Lewis  Burwell  the  elder  ;  as  the 
appellant  was  put  in  possession  of  the  land  by  Levria  Burwetlj 
•f  Mecklenburg,  the  other  acting  executor,  who  also  mani- 
fested his  assent  to  the  sale  by  other  acts  proved  in  the 
cause  ;  as  the  said  sale  was  recognised  and  ratified  in  writ- 
ing by  Lewis  Burwell  of  Richmond,  who,  after  the  death 
of  MnAaniel  Burwell,  the  surviving  executor  of  Lewis 
Burwelly  the  elder,  became  his  executor;  and  was  also 
recognised  and  ratified,  by  Edward  Carrington,  the  ex- 
ecutor of  the  last  mentioned  Lewis  Burwelly  by  bringing  the 
suits,  the  judgments  in  which  are  now  in  question  ;  the  said 
sale  was  duly  made  by  the  executors  who  alone  acted,  and 
were  consequently  authorized  to  make  it ;  and  that,  upon  the 
facts  proved  in  this  caiise,  John  Page  and  Lewis  Burwell,  of 
Richmond,  will  be  presumed  to  have  renounced  their  right 
to  administer  the  estate  of  Lewis  Burwell  the  elder,  as  at  the 
date  of  the  sale  in  question,  (if  the  said  John  Page  was  then 
in  H/e,)  which  renunciation  need  not  be  shewn  of  record,  un- 
der the  decision  of  this  court  in  the  case  oiGeddyy.  Butler, 
3  Munf.  a45. 
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KoTsvBEBy        With  respect  to  the  loss  of  the  right  of  electioD  in  this 
,   '        case,  the  court  is  of  opinion  that  that  was  not  determined  on 
Nelson       ^^^  ^*'  ^^  August  1794  ;  for  that  day  was  only  given  to  the 
V*  appellant  to  determine  whether  he  would  accede  to  the  bar- 

ot£m       gain  or  not ;  nor  on  the  25th  of  December,  1794,  for  that  day 
is  only  agreed  on,  as  the  one  on  which  the  possession  of  the 
land  was  to  be  delivered,  and  the  bonds  and  other  assurances 
were  to  be  entered  into ;  nor  does  the  court  perceive  that 
the  day  assigned  for  the  last  payment  of  the  consideratiooj 
necessarily  determined  the  election,  unless,  at  that  time,  the 
whole  business  had  been  concluded,  and  a  right  to  the  land 
made,  or  tendered,  on  the  part  of  the  appellees ;  nothing  be* 
ing  more  clear,  in  the  opinion  of  the  court,  than  that,  al«i 
though  the  day  of  payment  may  have  arrived,  a  porchaser  is 
not  bound  to  part  with  the  purchase  money,  nor  to  make  % 
final  adjustment  of  the  balance  due  for  land  purchased,  un- 
less a  title  is  made,  or  tendered,  agreeably  to  the  terms  of 
the  contract.    In  this  case,  it  is  evident  there  were   difficul- 
ties respecting  the  completion  of  the  title,  existing  long  after 
the  said  day  of  payment  had  arrived,  and  which  even  yet  ex- 
ist, amply  sufficient  to  have  justified  the  appellant  in  the  be- 
lief that  he  would  yet  be  in  time  to  make  that  election,  when 
the  prospect  of  his  getting  a  title  to  the  land  should  have 
become  less  remote.    As  to  any  acts  of  abandonment  of  thu 
right  of  election,  on  his  part,  none  such  are  proved ;  on  the 
contrary,  he  is  shewn  to  hare  been  in  quest  of  a  surveyor,  ta 
enable  him  to  exercise  it,  in  the  year  1799,  and  perhaps  be- 
fore, which  was  not  long  after  the  last  day  of  payment  had 
arrived.    And,  as  to  any  acts  confirming  the  agreement  ay  a 
contract  of  sale  in  gross,  the  court  is  of  opinion  that  none 
such  are  shewn  to  have  taken  place  :  no  final  conclusion  of 
the  business  had  been  made ;  no  deed,  or  release  of  the  mort* 
gage  had  been  tendered  by  the  executors,  or  accepted  by  the 
appellant :  that  important  circumstance,  therefore,  is  want- 
ing in  this  case,  which  was  so  emphatically  relied  on  by  thia 
court,  as  an  act  of  confirmation,  if  not  the  only  act  of  confir- 
mation, in  the  case  of  Joiiiffc  v.  Ifue^  1  Calij  301.    As  to  the 
mere  lapse  of  time  which  took  place  in  this  case»  while  HH 
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probably  well  accounted  for  by  the  existence  of  the  circum-    Notembbh, 
stances  before  mentioned,  it  is  to  be  t)bscrved  that  such  lapse    .  ^^^^^  j 
ia  only  permitted,  in  equity,  to  defeat  an  acknowledged  right,       ncIbod 
on  the  ground  of  affording  evidence  of  a  presumption  that        .  ^• 
that  right  has  been  abandoned  ;  that  it  therefore  never  pre-       others. 
Tails  when  that  presumption  is  outweighed  by  opposing  facts 
or  circumstances ;  and  that,  in  general,  a  much  longer  time 
is  necessary,  to  found  such  presumption  on,  than  had  elapsed 
in  the  case  before  us. 

The  court  will  also  remark  that  equity  is  not  fond  of  takings 
advantage  of  forfeitures  arising  merely  from  a  lapse  of  the 
time  specified  ;  and  that  it  is  the  .constant  course  of  courts 
of  equity  to  relieve  against  such  forfeitures  on  making  ade- 
quate compensation.  In  the  case  before  us,  while  there  is 
nothing  to  affect  the  appellant,  but  the  lapse  of  a  few  years, 
under  circumstances,  too,  which,  in  his  opinion,  might  have 
justified  his  delay  ;— -while  he  has  not  sinned  against  any 
given  day  prescribed  to  him  by  the  other  contracting  party ; 
and  who,  by  failing  to  prescribe  such  a  day,  has  consented 
that  this  right  should  depend  upon  all  the  circumstances  ex- 
isting in  the  case ;  the  effect  of  a  decision  founded  upon  the 
lapse  of  time,  in  this  case,  would  be  to  charge  the  appellant 
fbr  nearly  one-fifth  more  land  than  he  actually  got,  or,  in 
fact,  contracted  to  purchase : — it  would  be  to  subject  him  to 
a  bargain  for  the  tract  in  groa3)  notwithstanding  all  the  care 
he  has  taken  to  preserve  his  right  to  purchase  by  the  acre  ; 
and  to  set  up  a  bargain  of  hazard  in  the  case  of  a  sale  made 
by  execttiorsj  too,  iti  preference  to  a  fair  and  certain  sale  by 
the  quantity.  As  to  the  objection,  that  it  was  unfair  and 
illegal  for  the  appellant  to  make  this  election,  after  he  had, 
by  an  experimental  survey,  in  some  degree  ascertained  the 
quantity  of  land,  the  court  is  of  opinion,  that  a  right  to  this, 
is  inferable  from  the  mere  circumstance  that  time  was  giv- 
en him  to  make  the  election.  It  could  never  be  contended 
that,  in  judging  concerning  the  exercise  of  that  right,  he 
would'bave  been  prohibited  from  viewing,  or  stepping  off 
the  land,  for  example  :  and  those  modes  of  ascertainment 
^ffer  only  in  the  degree  of  certainty  from  an  experimental 
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survef .  In  principle  there  is  no  difference.  Indeed,  if  m 
given  tract  of  land  were  of  a  sqtiare  and  regular  fomi|  k 
would  not  be  too  much  to  assert,  that  nearly  as  much  cer- 
tainty might  be  obtained,  in  relation  to  its  quantity,  by  step- 
ping off  the  same,  as  by  an  actual  survey :— ithere  is,  there- 
fore, nothing  in  the  objection,  independently  of  the  conside- 
tion  that  the  appellees  had  it  in  their  power,  before  the  sale, 
to  have  taken  the  same  precaution,  and,  consequently,  to  have 
ensured  themselves  from  any  risk,  or  loss,  arising  from  this 
conduct  of  the  appellant 

With  respect  to  the  objection  that  the  parties  had  Fon- 
taine's  survey  before  them^  at  the  time  q/*  the  contract ;  and 
that  the  appellant  is  remunerated,  for  the  loss  of  the  high- 
land, by  the  excess  found  by  Fox^9  survey,  to  exist  in  the 
low  grounds;— the  court  is  of  opinion,  that  the  former  &ct 
is  not  proved  in  the  cause ;  and,  consequently,  that  the  in* 
ference  predicated  on  it  falls  to  the  ground.  But  if  that  fact 
had  been  proved,  the  case  of  NeUon  v.  Matthew^  in  this 
court,  2  -ff.  &  Af.  164,  is  a  direct  authority,  that  if  a  defi- 
ciency  shall  be  found  to  exist,  in  the  case  of  a  sale,  unat- 
tended by  any  particular  circumstances,  the  average  value 
of  the  whole  tract  is  to  form  the  rule,  without  regard  to  the 
circumstance  that  the  deficiency  was  in  this  or  that  descrip- 
tion of  the  land  contained  in  the  tract :  and  whatever  may 
be  the  fact,  as  to  the  relative  value  of  the  high  and  low 
grounds  contained  in  the  tract  in  question,  under  the  con- 
tradictory and  conflicting  testimony  contained  in  the  cause, 
(to  say  nothing  of  the  act  of  frauds,  as  applying  to  the  sub- 
ject,) it  is  not  shewn  what  the  appellant's  own  ideas  on  that 
subject  were  at  the  time  of  the  contract,  had  Fontame'8  sur- 
rey  been  even  then  before  him. 

As  to  the  pretence,  that  th^  delay  on  the  part  of  the  ap- 
pellant  may  have  subjected  J^athaniel  BumoeU^  the  execu- 
tor, to  a  devaatavitj  that  is  neither  proved  in  the.  cause,  nor, 
if  proved,  would  it  be  important  He  undertook  to  know, 
and  to  abide  by  the  true  construction  of  the  righu  of  the 
appellant,  in  regard  to  the  premises;  and  it  is  not  for  him 
to  complain  of  a  delay  which^  if  it  was  not  produced,  in 
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part,  b7  his  own  ficts,  might  have  been  put  an  end  to,  by   NoysMBBi, 
his  exhibiting  to  the  appellant  a  title  to  the  land,  and  de- 
manding a  conclusion  of  the  whole  business  respecting  it. 

Upon  the  wKole,  the  court  reverses  the  decree  of  the 
court  of  chancery  ;  and  the  following  is  to  be  entered  as  the 
decree  of  this  court. 

^  It  is  ordered  and  decreed  that  the  injunction  be  made 
perpetual ;  and  that  the  appellee  J/dthaniel  Burwelly  admi- 
nistrator de  bonis  non  of  Levfis  Burwell  the  elder,  out  of  the 
assets  in  his  hands  yet  unadministered,  (1.)  pay  to  the  ap- 
pellant so  much  of  the  sum  of  1500/.  14«.  lOcT.,  as  shall  re- 
main after  deducting  the  judgments  enjoined,  with  interest 
on  the  whole,  or  any  part  thereof,  from  the  time  the  appel- 
lant shall  appear  to  have  been  in  advance  ;  the  amount  to 
be  ascertained  under  the  direction  of  thet  court  of  chancery :— « 
and  it  is  ordered  and  decreed  that  the  appellant  have  leave  to 
make  the  representatives  of  Lewis  Burwell  the  elder,  and  the 
representatives  of  Robert  Cory  ^  Co,y  (the  mortgagees  of 
the  premises^)  parties,'  for  the  purpose  of  obtaining  a  title  to 
the  land  purchased  of  the  executors  of  the  said  Lewis  Bur* 
foellWit  elder,  and  a  release  of  the  mbrtgage  made  to  the 
said  Robert  Cory  i!f  Co,  by  the  said  Lewis  Burwell  in  his 
lifetime. 


(1.)  Note.  Edtpord  Carrington  departed  this  life  while  this  appeal 
was  pending,  and  J^athamel  Burwell^  the  administrator  de  bonis  rum^  was 
Bade  a  party  by  scire  facias. 


VOL.  IV. 
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Wilcox  against  Hubard  and  others^ 

ber  16<A,  cmd  AND 

Hubard  against  Wilcox  and  others* 

1.  The  real 
property  of  an     THESE  two  causes  were  heard  together  in  the  Superior 
mtestau  ^be-  0^^^^  ^f  Chancery  for  the  Richmond  District,  and  also  in  this 
between      his  court. 
wM^^lso^^ad^      The  bUl,  in  the  first  instance,  was  filed  by  Susanna  Wilcox^ 

ministratrix,)    widow  tind  adrriihistratrix   of   Edmund    WUeox,  deceased, 

and   his    only 

child,adaugh-  against  Jamea  T.  Hubard  and   Susanna  his  wife,  (who  was 

mii^a"eofthe  daughter  of  the  plaintiff,)  Edmund  W.  Hubard  their  infent 
latter  being  a-  son,  and  Samuel  Jiien  ^nd  Thomaa  JVeaty  who,  together  with 
lemnized  ;  a  the  plaintiff  herself,  were  thc  trustees  in  a  deed  of  settle- 
deed  of  settle-  ^lent,  executed  previous  to  the  marriage  between  the  said 
daughter  and  Jamea  T,  Hubard  and  wife.  Its  object  was  to  set  aside  an 
husband^  was  *w*rd,  which  had  been  made  in  consequence  of  a  submission, 
executed,  con-  by  the  filaintiff  and  the  aaid  Jamea  T,  Hubardj  o^  sundry  xnsit^ 
veying  to   the  .  ,  ....  . 

jtrustees  (of     t^^s  m  controversy  between  them,  in  relation   to  the  con- 

wliom  the  mo-  atruction  of  the  said  deed,  and  the  settlement  of  her  aecotmtSt 
the  r  was  one,)  ^   ^  ' 

certain   tracts  as  administratrix  of  her  husband  and  guardian  of  her  dau^h- 
of   lana  by 
metes    and       *'^'' 

bounds,  and         Sundry  objections  to  the  award  were  set  forth  in  the  bill ; 

slaves      by 

name,  describ-  among  which,  the  most  important  was,  "  thai  all  the  parties 

^^pem^  'tfu!  ^^  ^^®  ^^^^  ^^^®  ^^^  parties  to  the  submission  ;  that,  from 
dausrfuer;  the  the  nature  of  the  matter  in  controversy,  no  such  submission 
fact,  all  Uie  could  be  made,  so  as  to  be  valid  and  binding  on  all  the  par* 
lands  and         ^es  concerned  in  interest  j  Mrs.  Hubard*  not  being  a  party, 

the     intestate 

died  seised  and  possessed.  It  was  determined  that  the  mother's  right  to  dower  of 
the  lands,  and  thirds  of  the  personal  estate,  of  the  intestate,  was  not  relinquished  by 
her  being  a  party  to  this  deed. 

2.  A  deed  of  marriage  settlement,  conveying  **  all  the  lands,  slavesy  ffoods,  chatHef  eotd 
property**  of  the  wife,  includes  her  choses  m  action;  so  that  a  sum  of  money  due  to  the 
wife  before  the  marriage  will  not,  when  recovered,  belong  to  the  husband,  but  to  the 
trustees,  fop  the  uses  specified  in  the  deed. 

3  In  such  case,  therefore,  a  submission  to  arbitration  of  a  controversy  concerning*  a 
debt  to  t]ie  wife,  being  made  by  the  debtor  with  the  hu»band,  is  void,  as  reia^ng  to  a  sub- 
ject not  in  their  power  to  control 
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nor  her  infant  child  ;  and  all  the  future  issue  of  the  mar- 
riage being  interested  as  purchasers,  and  not  being  bound  by 
the  award* 

The  prayer  of  the  bill  was,  that  the  award  be  set  aside;  that 
the  accounts  of  the  plaintiflfjas  administratrix  and  guacdiau, 
be  settled  by  a  commissioner  of  the  court;  that  an  account 
be  taken  of  the  profits  of  the  lands  hnd  slaves,  and  her  por- 
tion thereof  allotted  her ;  and  that  if,  (contrary  to  her  ex- 
pectation,) any  balance  should  be  found  to  be  due  from  her, 
it  should  be  disposed  of  according  toihe  stipulations  of  the 
said  marriage  agreement. 

The  defendant  Jamet  T.  Hubard^  in  his  answer,'  insisted 
that  a  large  balance  in  money  was  due  to  his  wife,  at  the 
date  of  the  marriage  settlement,  from  the  plaintiff  as  her 
guardian,' and  as  administratrix  of  Edmund  Wilcoxy  which 
balance  belonged  to  himself  as  husband,  and  was  not  com^ 
prehended  in  the  deed ;  that  he  considered  all  the  negroes 
and  lands  enumerated  in  the  marriage  agreement  as  settled 
to  the  uses  mentioned  therein,  and  not  subject  to  the  fiiain- 
tiff*B  claim  of  dowoer.  He  combated  the  several  objections 
taken  by  the  plaintiff  to  the  award;  but,  on.  his  part,  contend- 
ed, that  a  fair  and  full  account  had  not  been  laid  before  the 
arbitrators,  and  that  the  sum  awarded  against  the  plaintiff 
was  too  small. 

The  other  was  a  cross  bill  exhibited  by  him  and  wife,against 
Mrs.  WUcox  and  the  other  parties  aforesaid ;  requiring  her  to 
supply  the  defects,  which  he  alleged,  in  the  account  upon 
which  the  arbitrators  acted  ;  praying  a  decree  for  the  amount 
awarded,  and  for  a  farther  amount ;  and  also  repeating  the 
position  that  she  was  not  entitled  to  any  dower  after  the  date 
of  the  deed. 

Mrs.  WUcoxy  by  her  answer,  contradicted  the  statements 
in  the  cross  bill  generally  ;  and,  admitting  that  the  vjhole  of 
the  estate  of  Edmund  I^/cojt,  deceased,  was  comprised  in 
the  deed,  without  mentioning  her  dower  right j  averred,  that  it 
never  was  considered,  or  contemplated,  by  the  parties  there- 
to, that  her  dower  right  was  to  be  in  any  manner  whatever 
{effected  thereby ;  that  th^  whole  estate  was  enumerated  anil 


KOVXMBER, 

1814. 
Wilcox 

V. 

Hubard. 


Digitized  by  VjOOQIC 


84S 


Supreme  Court  of  Jlppeais^ 


NOVSMBIB, 

1814. 
Wilcox 

V. 

Hubard. 


included,  <<  first,  because  no  division  thereof  had  taken  place 
between  this  defendant  and  her  daughter;  (consequently, 
neither  of  their  shares,  or  proportions,  had  been  identified;} 
and,  secondl7,  in  order  to  secure  to  this  defendant's  ssdd 
daughter  and  her  issue,  agreeably  to  the  contract,  the  rever- 
9ionary  intereat  to  this  defendant's  dower  right  in  the  lands 
and  slaves  ;  and  not' for  the  purpose  of  yielding  said  defen- 
dant's right." 

The  deed  in  question,  made  the  8th  day  of  May  1805,  af* 
ter  commencing  by  stating  its  date  and  the  names  of  the  par- 
ties, proceeded  as  follows  :  ^  Whereas  a  marriage  is  intend- 
ed shortly  to  be  had  and  solemnized  between  the  said  Jamea 
T.  Hubard  and  the  said  Susanna  Wilcox  the  younger,  and  it 
has  been  agreed  between  them  that  the  estate  real  and  per- 
sonal <if  the  said  Susanna  Wilcox  the  younger  should  be  set- 
tled and  secured  to  her,  and  her  children  which  she  may 
hereafter  have ;  now  this  indenture  witnesseth.  Sec."  that, 
^  they  the  said  James  T,  Hubard  and  Susanna  Wilcox  the 
younger  do  hereby  covenant  and  agree,  that  the  said  Susan' 
na  Wilcox  the  elder,  Thomas  West  and  Samuel  Mlen^  shall 
stand  and  be  seised  and  possessed  of  the  following  tracts  of 
Iftnd,  now  owned  by  herj  the  said  Susanna  Wilcox  the  younger;** 
that  is  to  say,  &c.  (describiixg  each  tract;)  ^^also  thirty-five 
negro  slaves,  on  two  plantations  ip  the  county  of  Amherst, 
called  and  known  by  the  following  names,  to  wit,  &c. ;  also 
forty-seven  negro  slaves,  in  the  County  of  Buckingham,  call- 
ed and  known  by  the  following  names,  to  wit,  &c. ;  making, 
in  tJ>c  whole  number,  eighty-two;  with  the  increase  of  the 
females  of  them ;  and  all  the  other  lands^  slaves^  goods^  chat- 
ties and  firofierty  of  her  the  said  Susanna  Wilcox  the  younger; 
to  them,  the  survivor  of  them  and  his  heirs  and  assigns  for- 
ever, in  trust,  and  upon  this  special  confidence,  that  they 
shall  permit  the  said  Susanna  Wilcox  the  younger  to  haye 
and  receive  the  profits  thereof,  to  her  sole  and  separate  use, 
until  the  said  marriage  shall  take  effect ;  and,  from  and  af- 
ter that  period,  to  the  joint  use  of  the  said  James  T.  Hubard 
and  the  said ^u^nna  Wilcox  during  their  joint  lives;  and, 
on  the  decease  of  either  of  them,  to  the  use  of  the  sunrivt^ 
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for  life;  and  if  the  said  Jame9  T.  Hubard  should  survive  his 
said  intended  wife,  and  she  should  leave  issue,  Ihen  to  the 
children  of  the  said  marriage  and  their  heirs,  equally  to  be 
divided  between  tbem :  and^  \f  she  should  aurvrve  him,  then 
to  the  use  of  alt  the  children^  ofthU  or  any  future  marriage^ 
whom  ahe  may  leavcy  or  their  isaue^  equally  to  be  divided^  the 
representative  of  any  child  to  stand  in  the  place  of  its  parent, 
fcc/' 

Chancellor  Taylor  was  of  opinion,  that,  by  the  deed  of 
settlement,  Mrs.  Wilcox  was  barred  of  her  dower  in  the  es- 
tate of  her  late  husband  Edmund  WUcox^  subsequent  to  the 
date  of  that  deed,  because,  being  one*  of  the  trustees,  and 
subscribing  the  deed,  and  undertaking  to  stand  seised  to  the 
several  uses  thereby  created,  it  would  be,  in  fact,  to  allow  to 
her  dower  against  her  own  deed;  particularly,  as  she  was  privy 
to  the  provisions  therein  contained,  and  never  intimated  that 
*sbe  had,  or  should  make,  such  a  claim ;  and,  hence,  to  allow 
it  would  be  a  fraud  upon  the  marriage ;  but  in  her  account 
of  administration  she  may  be  allowed  one-third  of  the  pro- 
fits of  the  estate,  before  the  execution  of  that  deed ;  which 
will  be  an  equivalent  for  her  dower  to  that  period,  as  the 
deed  hath  no  retrospective  operation  upon  those  rights  sur- 
rendered thereby."  It  was  therefore  decreed,  that  so  much 
of  the  bill  in  the  first  suit,  as  sought  dower  in  the  said  es- 
tate subsequent  to  the  date  of  the  said  deed,  be  dismissed. 

The  chancellor  was  also  of  opinion,  that  "  Jame»  T.  Hu- 
bard hath  no  right  or  irttcrest  under  the  said  deed  of  settle- 
ment, other  than  in  the  pnifit9  of  the  estate  thereby  settled, 
in  common  with  his  wife,  for  life  ;  and,  in  the  event  he  sur- 
vives her,  then  for  his  own  life  ;  and  that,  by  the  said  deed 
of  settlement,  the  whole  esute  of  his  lady  real,  and  personal, 
was  conveyed  in  trust  for  the  purposes  therein  mentioned, 
so  that  any  money  which  may  be  due  from  the  said  Susanna 
Wilcox  upon  a  settlement)  will  be  due  for  these  purposes ; 
except  as  to  the  interest  since  the  marriage,  which  will  be- 
long to  the  said  James  T.  Hubard^  in  like  manner  with  the 
profits  ;  and,  therefore  the  submission  by  the  said  James  T. 
Uubard9^A  Su^nna  WUcoXy  in  the  proceedings  mentioned, 
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NoTBMBZB,  l^eing  in  relation  to  subjects  not  in  their  power  to  control, 
i^rn^^,^!  the  award  made  in  pursuance  thereof  is,  for  that  reason,  set 
Wilcox  aside."  It  was  therefore  further  decreed,  that  the  said  Su* 
Banna  Wilcox  do  make  up  an  account  of  iier  administration 
of  the  estate  of  Edmund  Wilcox^  deceased,  agreeably  to  the 
foregoing  opinion,  and  also  of  her  guardianship  of  her 
daughter,  before  a  commissioner,  who  was  ordered  to  make 
a  liberal  allowance  to  the  said  Su^nna  Wilcox^  for  the  annual 
expenditures  of  her  baid  daughter,  and  also  to  makeup  and 
settle  an  account  between  the  said  Jame»  T,  Hubard  and  the 
said  Susanna  Wilcox ^  and  between  the  said  Hubard  and  the 
trustees  named  in  the  said  deed  of  marriage  settlement,  and 
report  the  same  to  the  court. 

From  so  much  of  this  decree,  (pronounced  in  September, 
18 1 1,)  as  related  to  her  claim  fpc  dower  and  distributive  share 
of  the  estate  in  the  said  decree  mentioned,  Susanna  WUcos 
prayed  an  appeal,  which  was  allowed  by  the  chancellor,  on-' 
der  the  second  section  of  the  act,  ^  concerning  the  proceed- 
ings in  chancery,  and  for  other  purposes,"  passed  January 
iStb,  1807.     See  Rev.  Code,  2  vol.  p.  129.(1) 


Wirt^  and  Wickham  for  the  appellant. 
WUliuma  for  the  appellees. 

January  2j3d,  181 5,  the  president  pronounced  the  following 
ofMnion  of  this  court.  * 

The  court,  on  consideration  of  the  deed  of  settlement  in 
the  proceedings  mentioned,  unconnected  with  other  proofs 
in  the  cause,  tending  to  explain  the  intention  of  the  parucs 
as  to  its  objects,  is  of  opinion,  that  it  is  not  susceptible  of  the 
construction  given  to  it  by  the  Court  of  Chancery,  so  far  as 
that  construction  rejects  the  claim  of  Susanna  Wilcoxy  the 
elder,  to  dower  in  the  lands,  and  to  her  tliirds  of  the  per-? 
sonal  estate   of  her  late  husband,  Edmund  Wilcox,    The 

(1)  Note  Fop  the  law,  now  in  force,  concerning  appeals  ftom  iih 
terlocutory  decrees,  see  acts  of  1815,  ch.  a  p.  17. 
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expression  in  the  first  part  of  the  deed,  ^<  the  estate  real  and   Notembxr, 
personal  of  the  said  Susanna  Wilcox^  the  younger^'*  ('which         ^^^^' 
certainly  does  not  include  the  estate  of  Susanna  Wilcox^  the       ^-jicox 
elder^)  in  connection   with    other  expressions   following  in  v. 

other  parts  of  the  deed,  such,  for  example,  as  the  one,  **  now 
owned  by  her^*  and  in  relation  to  Stiaanna  Wilcox^  the  young- 
er ;  in  the  opinion  of  the  court  amply  evinces  the  inienlion 
of  ^hc  parties  to  iimit  its  operation  to  the  conveyance  of 
her  interests,  exclusively  of  her  mother's;— nor  can  the 
court  perceive  the  force  of  that  reasoning  which,  relying 
on  a  gtneral  description  of  the  property  in  other  parts 
of  the  deed,  would  include  the  estate  of  Susanna  JVii* 
cojcy  the  elder,  by  confounding  the  distinction  between 
the  property  described  and  the  interest  of  the  mother  and 
daughter  therein  ;  in  direct  contradiction  to  the  previous  ex-' 
pressions,  and  others  which  might  be  relied  on  in  the  deed. 
The  .court  is  therefore  of  opinion,  that  so  much  of  the  de- 
cree, in  both  suits,  as  rejects  the  claim  of  Susanna  IVilcox^ 
the  elder,  to  dower  in  the  lands  of  her  deceased  husband, 
Edmund  Wilcox^  and  to  her  thirds  of  his  personal  estate,  be 
reversed,  and  the  residue  thereof  affirmed,  and  the  causes 
remanded,  to  be  farther  proceeded  in,  conformably  to  the 
foregoing  opinion. 


Taylor  a^af«««  Cole.  If^ialST' 

A  BILL  in  chancery  was  exhibited  by  Jesse  Cole^  in  James  1.  If  amort- 
City  County  Court,  against  the  administrator  and  heirs  of  ^|uence  of"' 

assurances  that 
he  shall  receive  his  money  from  another  quarter,  permit  the  mortpgor  to  seU  the 
premises,  tlie  purchaser  will  be  protected ;  notwiUisUnding  the  fund,  from  which  the 
mortgagee  expected  payment,  proves  delusory. 

'  2.  Under  whutcircumsUnces  the  mortgagee  will  be  considered  as  impfledly  permitting 
the  mortgagor  to  sell,  and  abaruUmmg  his  claim  under  tlie  mortgage,  so  far  as  respecu 
the  purchaser,  and  tliose  claiming  under  him. 

3.  His  failing  to  make  any  objection,  when  apprized  of  the  intended  sale,  and  not  in- 
forming the  purchaser  that  he  has  any  claim ;  together  with  his  refraining  from  enforc- 
ing the  mortg^e  for  along  time  ;  especially  it  he  hol<l  back  until  after  the  death  of 
the  uiort^agor;  and  his  permitting  the  mortgagor  to  sell  some  of  the  mortgaged  arti- 
cles; thereby  inducing  the  purchaser  of  otlier  articles  to  believe  that  the  mortgage 
had  been  9<Uiified;  are  strong  circumstances  in  such  case.  QCj"  See  1  Waah.  p.  217  and 
289  ;  and  2  IVuMh.  115 ;  also  digger's  adminittrator  v.  Mdei-aon,  1  K  undM  53  ;  Crtngaa 
and  Mchesm  v.  J^'UhoUinCs  sxecutort,  ibid,  429 ;  and  Green  v.  i'rice,  1  Mujf.  449. 
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NoTVMBKB,  Alexander  MaMenburgy  to  compel  a  foreclose  of  a  mortgage 
^^^^'    .    on  a  house  and  lot  in  the  city  of  Williamsburg,  and  other 

^r\^  property.  A  deed  of  bargain  and  sale  for  the  same  house 
and  lot)  of  a  date  subsequent  to  tha,t  of  the  mortgage,  having 
been  executed  by  the  swd  Mastenburgy  (with  the  knowledge 
oiColcy)  to  Robert  Taylor^  a  bona  fide  purchaser,  for  a  valua* 
ble  consideration ;  the  latter  also  filed  a  bill  against  Je^me 
CoUj  suggesting  that  the  mortgage  had  been  obtained  with* 
out  consideration,  and  for  a  fraudulent  purpose,  or,  if  not, 
had  been  fraudulently  concealed  by  the  said  defendant  when 
the  sale  was  made  by  Maasenburg  to  the  plaintiff;  and  alleg- 
ing, that  a  few  months  afterwards,  when  a  certain  Jamea 
Young  purchased  the  house  and  lot  from  the  complainant,  the 
defendant  informed  the  aaid  Young  at  what  time  he  would  h€tve 
a  right  to  take  fioaaeaHon  thereof;  (the  same  being  in  the 
use  and  occupation  of  a  tenant;)  that  Cole  was  well  acquaint- 
ed with  the  sale  made  by  the  ^omplainant  to  Jamea  Youn^^ 
and  never  mentioned  to  Young  that  he  had  any  claim  upon 
the  said  lot  and  house,  or  against  the  said  Maaamburg^  under 
any  mortgage  whatever.  The  plaintiff  therefore  prayed,  that 
the  deed  to  him  be  preferred  to  the  mortgage.  In  his  an- 
swer to  this  bill,  Cole  insisted  that  the  mortgage,  having 
been  duly  recorded^  was  to  be  preferred  to  any  subsequent 
deed  from  Maaaenburg ;  that  it  was  executed  for  a  just 
debt)  and  still  remained  unsatisfied :  but  he  stated,  (among 
other  allegations,)  that  ^  from  the  intimacy  which  subsisted 
between  him  and  the  said  Maaaenburgf  he  did  not  think  pro- 
per to  distress  him  by  fore  closing  his  mortgage ;  but  that 
when  he  was  informed  that  the  said  Maaaenhurg  had  aolcL, 
orwaa  about  to  aelly  the  house  and  lot  to  the  complainant,  h^ 
(the  respondent)  went  to  Maaaenburgy  and  observed  to  him 
the  impropriety  of  what  he  waa  about  to  doy  or  had  done  • 
Maaaenburg'a  reply  was,  that  he  had  in  the  hands  of  Mr. 
Greenhowy  upwards  of  three  hundred  pounds,  and  supposed 
that  the  respondent  would  be  better  satisfied  to  receive  his 
money,  which  he  would  most  certainly  pay  in  a  short  time  ; 
concluding  with  hoping  that  the  respondent  would  say  no- 
thing about  his  mortgage  i  that,  in  conaeguence  of  thia  aa- 
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Bwrance  of  the  said  Maaaenburg  to  make  speedy  payment^ 
(which  assurance  he  made  both  before  and  after  the  said 
Young  took  possession  of  the  said  house  and  lot,  and  con- 
tinued to  make  even  unttt  a  few  days  before  his  death,)  the 
reafiondent  did  not  think  it  neceaeary  to  mention  hia  having  a 
mortgage  of  the  said  house  and  lot,  either  to  the  complainant 
or  to  the  aaid  Young,** 

The  County  Court  referred  the  accounts  between  Cole  and 
Maaaenburg  to  commissioners,  who  reported  that,  according 
to  the  entrieain  the  booka  of  the  former j  the  balance  due  him 
amounted  to  319/.  12«.  ^d.  It  appeared,  however,  from  a 
deposition,  that  the  latter,  in  his  life-time,  repeatedly  ez>> 
pressed  a  desire  to  have  a  settlement  of  accoimts  with  Cole^ 
and  declared  his  belief  that,  upon  such  a  settlement.  Cole 
would  be  found  in  his  debt  four-  or  five  hundred  pounds. 
Sundry  other  depositions  were  taken,  in  relation  to  the  con* 
sidcration  of  the  mortgage,  and  proving  other  circumstances 
which  are  mentioned  in  the  following  opinion  of  Judge  Coal- 

TBR. 

On  the  Uth  day  of  March,  1797,  the  suits  between  Cole 
and  the  administrator  and  heirs  of  Maaaenburg^  and  between 
Taylor  and  Colcy  came  on  to  be  heard,  when  the  County 
Court  decreed,  in  the  first  suit,  that  the  said  administrator 
and  heirs  should  redeem  the  mortgaged  premises  within 
four  months  from  the  date  of  the  decree,  or  be  forever  barr- 
ed and  foreclosed  from  all  equity  of  redemption ;  and  that 
the  house,  lot,  and  negro,  should  be  sold  by  the  sheriff  for 
the  benefit  of  the  said  Cole. 

In  the  second  suit,  the  decree  was,  that  the  bill  be  dis- 
missed with  costs.  From  this  decree  Taylor  appealed  to  the 
late  High  Court  of  Chancery ;  and,  to  prevent  the  sale  of  the 
mortgaged  premises,  he  also  presented  a  bill,  and  obtained 
an  injunction. 

In  the  distribution  of  the  business  of  the  last  mentioned 
court,  these  causes  were  transferred  to  the  Superior  Court 
of  Chancery  for  the  District  of  Williamsburg,  where  the  de- 
cree for  dismissing  Taylor*a  original  bill  was  affirmed*  and 
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NomniEii,  bis  bill  of  injnnction  dismissed : — wbereupon^  he  appealed 

1814.  ^    ^.  .  ^ 

.    ^^^    ,  to  this  court. 

Taylor 


V. 

Cole. 


Wirt  for  the  appellant. 
Wickham  for  the  appellee. 

Judge  CoALTER.  In  this  case  it  appears  that  the  appel^ 
lant,  shortly  before  the  death  of  Alexander  MaaaerCburg^  pur- 
chased from  him,  for  the  consideration  of  100/.,  a  certain 
real  property  in  the  city  of  Williamsburg^  Which  he  soon 
after  sold  to  one  Jamea  toung^  who  obtained  possession 
thereof,  with  the  knowledge  of  the  appeHee,  in  the  lifetime 
of  said  Maaaenburg, 

It  also  appears  that,  about  ten  years  preyious  to  this  trans* 
action,  Maaaenburg  had  mortgaged  the  premises  to  the  ap- 
pellee, together  with  three  slaves,  some  cows,  and  all  his 
household  and  kitchen  furniture,,  with  a  general  clause  em- 
bramng  "  all  the  moveable  profierty  in  hia  f^oaaeaaioriy*  to  se- 
cure the  payment,  within  a  few  months  thereafter,  of  428/. 
16«.  OcT.  said  to  be  then  due. 

It  farther  appears,  that,  although  the  appelfant  had  im- 
plied notice  of  this  mortgage,  it  having  been  duly  recorded^ 
he  was,  in  reality^  ignorant  thereof;  (hat  the  appellee  knew 
of  his  ignorance,  as  also  of  the'  ignorance  of  his  al^n^e 
^  Youngs  at  the  time  of  their  said  purchases,  but  was  prts- 
vailed  upon  by  the  solicitations  of  Maaaenburg  nox.  to  make 
known  his  claimi  he  promising  to  pay  him  otkt  of  a  larger 
fund,  which  he«aid.was  at  his  command;  on  which  pro- 
mise he  relied,  but  was  deceived  by  the  sard  Maaaenburgy 
who,  in  fact,  had  no  such  fund  ;  and  he  never  made  known, 
or  asserted  his  claim,  until  after  the  death  of  the  obortga- 
gor. 

It  also  appears  that  the  appellee  permitted  the  mortga- 
gor,  before  the  sale  of  the  real  property  aforesaid,  to  sell 
at  least  one  of  the  slaves,  and  the  ot^er  personal  pro{^rt]^, 
which  latter  was  a  public  sale,  and  at  which  sale  it  does  not 
appear  that  he  asserted  his  claifn  under  his  mortgage^  al- 
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though  be  took  the  bonds  in  his  own  name ;  but  Masaen-    Notevb^b,  . 
i^V^^  afterwards  asserted  his  right  to  those  bonds,  and  gave    .  "        , 

ap  order  to  one  of  his  creditors  to  reccire  part  of  them  in        Taylor 
I^jrment  of  his  debtf  which  the  appellee  offered  to  assign,  ^* 

'Vithout,  at  that  time,  asserting  any  right  to  tiicm  by  virtue 
of  the  mortgage,  though  he  now  says,  in  his  answer,  that 
they  were  taken  in  part  discharge  of  the  mortgage,  but  af- 
terwards loaned  to  MasBenburg, 

Stripping  this  case  jthen,  for  the  present}  of  the  matters, 
herein  aftpr  aUted,  going  uo  destroy  the  credit  of  the  an- 
swer, and  to  shew  that  the  traoaactioge  of  the  appellee  were, 
in  other  respects,  not  iiEur,  and  that,  probably,  either  nothing 
was  in  reality  due  to  him,  or  that  he  had  sufficient  in  his 
l^ands  to  pay  himself;  and  not  deciding  whether  this  parol 
agreement,  not  to  assert  his  claim, -(which  is  admitted  in 
the  answer,)  amounted  to  a  discharge  of  the  mortgage,  and 
a  relinquishment  of  his  claim  under  it,  so  as  to  enable  Mas- 
9enburg  to  sell ;— stripping  it,  al^o,  of  the  la^se  of  time  w  hich 
ha4  occurred,  and  of  those  other  public  and  notorious  acts 
of  abandonipeqt  and  waiver  of  claim,  as  to  the  other  pro^ 
perty,  all  tending  to  produce  a  belief  in  the  world,  either 
that  the  mortgage  was  discharged,  or  abandoned  ; — and  con-' 
sidering  it  a  naked  case  of  a  mortgagee,  who,  with  know^ 
ledge  of  an  actual  fraud  about  to  be  committed  on  an  inno- 
cent purchaser,  is  induced,  by  promises  and  persuasions  of 
the  perpetrator,  not  tq  make  known,  or  assert  his  claim,  un- 
^  after  the  death  of  the  mortgagor,  so  as  tp  deprive  the 
purchaser  of  &fi  opportunity  to  secure  himself,  and  of  th^ 
aid  of  the  mortgagor  in  unravelling  a  stale  and  dubigus 
^ansaction,  I  would  hesitate  m^6h  before  I  would  say  that. 
the  conspience  of  %ucfi  a  6t/-stander  was  not  affected  by  such 
transaction.  .If  is  case^  as  it  at  present  appears  to  me,  would 
differ  widely  from  the  case  of  one  who  only  knew  that  ano* 
ther  was  about  to  purchase  lands  op  which  he  had  a  mortar 
gage  recorded,  and  remained  quiet.  This  latter  might  be 
justified  in  presuming  that  such  purchaser  had  notice  of| 
and  would  guard  against  the  effects  of  the  prior  deed ;  and 
U  might  i^ot  be  his  duty  to  inquire  whether  he  had  qctual 
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notice,  or  not.  If  such  prior  incumbrancer  be  fireseni  at 
the  time  of  the  purchase,  and  fails  to  assert  his  claim,  the 
purchaser,  with  actual  notice  of  the  deed,  might  presume 
an  abandonment  on  his  part,  and  be  thus  induced  to  coo* 
elude  the  bargain ;  but  where  there  is  no  actual  notice,  the 
presence  of  the  prior  incumbrancer  has  no  influence  on  the 
mind  of  the  purchaser  ;•— so  that,  had  Cole  been  present  at 
this  sale,  that  circumstance  would  have  had  no  effect  on  the 
mind  of  the  appellant,  though  it  would  have  finally  operated 
in  his  favour.  Is  the  appellee's  conscience  less  affected 
then,  when  he  knows  the  purchaser  is  deluded,  and  is  in- 
duced, by  persuasion  and  promises,  to  contribute,  by  his  si- 
lence, to  the  consummation  of  the  fraud,  which  he  might 
have  prevented,  or  arrested,  than  it  would  be  had  he  been 
present  at  the  sale,  as  he  could  in  that  case  say,  ^  the  pur- 
chaser was  ignorant  of  my  claim,  and  therefore  my«presence 
and  silence  was  no  inducement  to  the  contract  ?"  The  shade 
of  difference  would  seem  too  small  to  be  noticed.  His  speak- 
ing out,  when  present,  is  for  the  selfish  purpose  of  secur- 
ing himself,  not  to  guard  his  conscience  by  doing  an  act  of 
justice  towards  the  person  about  to  be  deceived. 

But  without  intending  abBolutely  to  decide  this  point,  yet 
if,  in  addition  thereto,  and  to  the  other  strong  evidences  of 
waiver  and  abandonment  above  mentioned,  there  are  other 
matters  tending  to  impeach  the  justice  and  fairness  of  the 
appellee's  claim,  in  its  origin,  and  of  his  transactions  there- 
after, I  cannot,  under  all  the  circumstances,  hesitate  to  yacate 
the  mortgage,  at  least  so  far  as  it  respects  the  appellant. 

As  to  these  matters, — the  record  affords  strong  grounds 
for  a  belief  that  this  mortgage  was,  in  iu  origin,  intended  to 
defraud  creditors :  the  bill  alleges,  that  there  is,  in  reality, 
nothing  due  on  it,  and  calls  on  the  defendant  tor  say  whether 
the  sum  specified  in  the  mortgage  was  bona  fide  due  :  the 
defendant  in  his  answer  says,  that,  in  April  If  84,  Ma^aen* 
burg  was  indebted  to  him  370/.  10«.  and  that  he  had  become 
his  security  for  157/.  10<. ;  and,  to  indemnify  him  for  the  lat- 
ter, (which  he  admits  Maaaenburg  afterwards  paid,)  and  se- 
cure the  payment  of  the  fbrmeri  the  mortgage  was  given  ; 
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tbatf  so  br  from  Miuaenburg*9  having  paid  one  shilling  of    Komnn, 
the  debt,  he  died  ufiwatdM  qf50L  in  hU  debt^  indefirndent  of  .    ^^^^     . 
iJke   270/.  10#.  for  vfhich  the  mortgage  waa  given.    Now  it       Taylor 
tarns  out,  from  the  settlement  and  accounts  taken  by  the  ^< 

commissioner,  made  «^>  without  evidence^  from  the  books  of 
the  afifielieey  that,  at  the  date  of  the  mortgage,  there  stood 
charged  on  those  books  against  Mansenburgy  only  84/.  13«. 
9cf.  When  we  add  to  this  the  declarations  of  Maseenburg^ 
that  the  mortgage  was  intended  to  cover  the  property  against 
creditors,  and  the  testimony  of  several  witnesses  who  prove, 
that  before,  and  about  the  time  the  mortgage  was  executed. 
Cole  was  in  the  habit  of  receiving  into  his  store  large  par* 
eels  pf  goods  from  Mtusenburg,  to  sell  on  his  account,  no 
credit  whatever  for  which  is  given ;  that  Cole  kept  the  ac- 
counts  and  p^ipers  of  Maa^enburg^  who,  till  the  day  of  his 
death,  was  urgent  to  have  a  settlement,  but  never  could  get 
'CoU  to  exhibit  the  books  and  papers,  the  credit  of  the  an- 
swer, as  to  the  extent  and  justice  of  the  debt,  at  the  date  of 
the  mortgage,  must  be  done  away ;  for  it  is  not  pretended 
that  Cole  had  other  demands  against  Maaaenburg  than  those 
contained  in  his  books.  But,  again,  the  appellee  claims  de« 
bits,  according  to  those  books,  to  the  amount  of  403/.  8«.  2</. 
giving  credit  only  for  63/.  10«.  (which  credits  are  without 
date,)  leaving  due  to  him  319/.  12«.  2d.  thus  making  the  ba- 
lance on  the  dealings,  since  the  mortgage,  about  268/.  in- 
stead of  50/.  as  stated  in  his  answer.  But  if  these  credits, 
which  are  without  date,  were  for  merchandize  delivered  be- 
fore the  mortgage,  and  many  of  which  are  for  such  articles 
as  the  witnesses  say  Maaaenburg  was  in  the  habit  of  deliver- 
ing,  then  nothing  was  due  at  its  date.  In  addition  to  all 
which,  Waller  proves  that,  in  a  conversation  with  the  appel- 
lee, in  relation  to  the  impropriety  of  asserting  this  claim 
agunst  the  appellant,  he  stated  that  he  hoped  he  would  have 
enough  in  his  own  hands  to  satisfy  his  demands  against  Maa- 
aenburgj  without  resorting  to  the  mortgage/ 

Upon  the  whole,  I  think  the  decree  is  erroneous,  and 
must  be  reversed,  and  the  mortgage  declared  void  as  it  re- 
spects the  appellant. 
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N/9VBMBSB,       Judge  Roane.    1  concur  in  the  opinipn  jjust    delivered  i 
v^^^J^j   ^^  the  ground  that  the  appellee  permitted  fdasuenburg  to 
Taylor       sell  the  lot  in  question  to  the  appellant.     He  not  only  ga?^ 
^'  this  permission,  but  did  it  under  an  expectation  of  receiying 

his  debt  from  another  quarter ;  t|)e  prospect  of  which  formr 
ed  the  cpnsideratipn,  or  inducement,  on  which  the  permis* 
fiion  was  given.  It  was  competent  for  hini  to  give  up  his 
lien  arising  from  the  mortgage,  and  to  look  to  another  fund 
for  payment ;  and  it  is  of  no  consequence  that  that  fund  has 
been  found  delusory  and  insufficient.  Neither  is  it  of  any 
<;onsequence  that  the  appellant  was  not  privy  to,  or  conusant 
of  the  particular  transaction  by  which  the  release -was  effect- 
ed. As  well  might  it  be  said  that  a  subsequent  purchaser 
or  incumbrancer  pannpt  receive  the  bene^t  resulting  front 
^n  actual  payment  of  the  n^ortgage  nioney,  unless  he  ha4 
notice  thereof,  or  was  a  party  thereto.  That  ^ase  differs 
from  the  present  on)y  in  degree :  in  principle  they  are  thfi 
9ame.  The  one  is  that  of  an  actual  payment  of  the  money : 
the  other  is  equivalent  to  a  payment,  in  favour  of  the  sub^e-^. 
quent  purcha9er,  by  construction  and  operation  of  la^.  Iq. 
all  questions  touching  the  payment  or  discharge  of  a  mort- 
gage, the  mortgagor  and  mortgagee  are  the  proper  and  suf- 
ficient parties  ;  although  the  case  may  be  made  more  strong 
in  favour  of  the  subsequent  purchaser,  by  making  him  a  party 
thereto  also. 

In  permitting  Maascnburg  to  sell,  the  appellee  consented 
to  abandon  the  mortgage :  otherwise  he  would  ta^e  adyan- 
^ge  of  a  fraud  committed  by  himi^elf,  or  at  ^east  perpetrated 
under  his  own  permission  and  procurement ;  for  Afaaaen- 
.  burg  was  not  only  permitted  and  encouraged  by  him  to  sell,- 
but  the  appellant  was  also,  in  some  degree,  indi^ced  by  hin| 
to  purchase ;  for  his  (the  appellee's)  acts,  in  permitting 
Masaenburg  to  sell,  as  his  own,  property  comprised  in  the 
mortgage,  had  a  tendency  tp  inspire  the  appellant,  (in  com- 
mon  with  others,)  with  a  belief  that  the  mortgage  had  beei\ 
satisfied.  It  would  be  monstrous,  therefore,  to  permit  the 
appellee  now  to  disturb  a  contract,  in  which  the  one  party 
bad  been  encouraged  to  sell,  and  the  other  induced  to  pur- 
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thase,  the  sufaject  in  controversy,  by  acts  of  permission  or    Notehbir, 

_       -         -  -  -  .-.  1814. 


V. 

Cole. 


connivance  flowing  from  himself. 

On  these  grounds,  and  without  passing  any  opinion  as  to       Taylor 
the  justness  of  the  debt  which  is  purported  by  the  mortgage 
to  be  due  to  the  appellee,  I  am  of  opinion  to  reverse  the  de- 
cree, and  declare  the.  mortgage  void  as  to  the  appellant  and 
those  claiming  under  him. 

Judge  Fleming.  Not  being  convinced  that  the  decree  of 
the  Superior  Court  of  Chancery,  affirming  those  of  the  Coun- 
ty Court  of  James  City,  is  erroneotis,  but  having  doubts  on  the 
subject,  I  am  of  opinion  that  the  same  ought  to  be  affirmed  ; 
and,  without  fully  discussing  the  various  circumstances  of 
the  case,  shall  only  remark,  that  the  mortgage  to  the  appel- 
lee having  been  recorded  in  due  time,  was  sufficient  notice 
to  any  subsequent  purchaser,  and  to  all  the  world  ;;  and,  more 
especblly,  as  the  mortgaged  premises  lay  in  the  very  town^ 
where  the  same  was  recorded.  It  was  urged,  however,  in 
the  argument,  that,  in  equity^  a^mortgage  may  be  released 
iferbally  ;  but,  in  my  conception,  no  ^ijpA  release  appears  in 
the  record  :  for,  where  the  subject  of^  mortgage  consists 
of  a  variety  of  articles,  both  real  and  personal,  a  mortgagee 
may  certainly  relinquish  zfiart  thereof,  without  releasing  or 
ibrfeiting  the  whofe. 

But  a  majority  of  the  court  being  of  a  different  opinion,  the 
following  decree  is  to  be  entered. 

The  decree  is  reversed  with  costs ;  and  this  court  pro- 
ceeding to  make  such  decree  as  the  said  Superior  Court  of 
Chancery  ought  to  have  pronounced,  it  is  decreed  and  order- 
ed that  the  deed  of  mortgage  in  the  biH  mentioned  be  va- 
cated and  annulled,  so  far  as  it  respects  the  appellant,  and  all 
those  claiming  under  him  ;  and  that  the  appellee  do  release, 
and  convey  to  the  appellant,  by  proper  assurances  in  law, 
with  special  warranty,  all  his  estate  in  the  house  and  lot  in 
the  bill  and  proceedings  mentioned. 
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SuhndttedvUh- 

^^^mS!'  Guerrant  against  Johnson  and  others. 

1.  Where  an 
wcteVby'  the     A  friendly  bill  and  answer  in  chancery  were  filed  in  Gooch- 
^f^'^  ^ll  '^"^  County  Court,  by  the  executors  and  legatees  of  John 
the  real  as  well  Johnson,  deceased,  for  the  purpose  of  having  a  settlement  of 
^l^sLetTndthe  administration  account,  and  a  division  of  the  estotc. 

to  distribute  Commissioners  were  appointed  to  examine,  state  and  settle 
the  surplus,  ""^  u  »     u 

after  payment  the  accounts,  and  made  reports  thereupon  to  the  court,  snew- 

mong'' tl^  le.'  ">&  »  balance  due  from  John  Guerrantyjr,,  one  of  the  execu- 

gateesjhemay  tors,  amounting  to  1144/.  13a.  Sid. 

^^    tScen     Before  any  decree  was  made,  the  cause  was  removed  by 

for  the  proper  ccrtioran  into  the  Superior  Court  of  Chancery  for  the  Rich- 

perwns  °enti-  mond  District,  on  the  petition  of  PhUifi  Johnson  and  others, 

b^oi%nd  be  defendants  to  the  bill,  suggesting  that  many  unjust  credits 

discharged  as  had  been  allowed  the  executors,  and  that,  in  consequence  of 

Se  b'onX'il  the  undue  influence   of  John  Guerrant,  jr.  in  the   County 

pearing   to      Court,  they  had  not  a  fair  chance  for  impartial  justice.  The 

S^citredT  when  same  defendants  alscWied  a  cross  bill,  in  the  Superior  Court 

uken,  and  to  ^  Chancery,  aeaijftt  the  executors;  in  which  they  set  forth 

remain  due  ^^    ty--^^ 

from  responsi-  sundry  objections  to  the  accounts  as  stated,  and  demanaea 

St^timrof^^  redress.  The  executors  answered  this,  bill,  and  denied  or 
such  assign-  repelled  the  several  charges  therein  made.  The  chancellor 
*"T    oiew,    referred  the  administratioh  account  to  a  commbsioner  of 

whether  a  de- 
cree, requiring 

persons  entitled  to  distribution  of  the  estate  of  a  decedent  to  give  bond  and  security 
For  refunding  due  proportions  of  such  debts  as  the  administrator,  or  executor  may 
thereafter  be  con^Uedto  pay,  6fr.,  be  correct  or  not  ?  (2) 

(1)  Note.  In  such  case,  if  the  obligors,  who  were  solvent  at  the  date 
of  the  bonds,  become  insolvent  afterwards,  before  the  assignment  to 
the  legatees ;  the  executor  would  probably  not  be  the  loser,  if  he  offer- 
ed, without  unreasonable  delay,  to  make  the  assignment,  or  as  soon  as 
circumstances  would  admit. 

(2)  Note.  The  words  of  the  act  of  assembly,  (Rev.  Code,  1st  vol.  p. 
166.  ch.  92.  sect.  51,)  are,  **  to  refund  due  proportions  of  any  debts  or 
demands,  which  may  afterwards  a/>^arajg;ainstthe  intestate,  &c." 

(O^CQ  Mast  &c.  V.  JMw*'«  admr.,  4  H.UM  293. 296.  298. 
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his  court)  who  made  a  report  exhibiting  some  alterations  in     Jawabt^ 
the  former  statement.  v.^^-v-^^ 

Whereupon^  the  causes  being  heard  together  on  the  1 6th     Guerrant 

of  February,  1808,  chancellor  Xaylor   decreed    that  John  ,  ,     ^*    , 

'  Johnson,  &c. 

Gurrranty  jt,  pay  to  PhUifi  Johnson  47^1.  6*.  6  jrf.  with  inte- 
rest on  385/.  16».  4d.  part  thereof,  at  the  rate  oijive  per  ccn* 
turn  per  annum  from  the  10th  day  of  October  1807  until  pay- 
ment ;  that  he  also  pay  to  John  Johnnon  the  like  sum  with 
interest  as  aforesaid  ;  and  that  PoUy  Hatcher  do  pay  to  the 
said  John  Guerrant^  jr.  SSl.  3#.  10</.,  with  interest  at  the  rate 
of  six  per  centum  per  annum  from  the  same  day  until  pay- 
ment ;  upon  their  giving  bond  and  security  to  the  said  John 
Guerrantyjr,  for  contributing  in  equal  proportions,  towards 
discharging  such  debts  a%  he  might  thereafter  be  comfielled  to 
pay  Jot  the  estate  of  hia  testator^  and  for  paying  annually  to 
the  testator's  mother  the  annuity  devised  to  her  by  the  said 
testator. 

At  the  same  term,  viz.  on  the  37th  day  of  February,  1808, 
**  for  reasons  appearing  to  the  court,"  it  was  ordered,  that 
the  money  which  Guerrant  was  decreed  to  pay  as  aforesaid 
might  be  discharged,  by  his  assigning  to  the  parties  entitled 
thereto  certain  bonds^  in  the  commissioner's  report  mention- 
ed, as  far  as  the  amount  of  such  bonds  extended ;  unless 
cause  to  the  contrary  should  be  shewn  to  the  judge  in  va« 
cation,  within  thirty  days  after  the  legatees  should  have  been 
served  with  a  copy  of  this  order.  And,  at  the  court  holden 
in  June  1808,  "on  hearing  the  parties  by  counsel,  and /or 
reasons  afifiearing'  to  the  Court^**  the  said  ord^  waa  set  aside. 

(0 

(1)  Note.  A  oaper,  bearing  date  May  35th,  1808,  signed  PMSp  Joht- 
amif  appears  to  nave  been  filed,  in  the  roUowin^  words :  •*  Philip  Johnson 
objecU  to  the  receipt  of  the  bonds  alhided  to  in  the  decree  ;  because, 
diu'inf  all  the  time  that  the  estate  has  been  in  the  hands  of  the  defen- 
dant, Ae  nugkt  have  collected  them.  Instead  of  that,  he  has  not  even  insti-  < 
tuted  a  suit :  the  bonds  may  wrof  be  due  by  iruolveTUtt  or  by  persons  from 
whom  a  recovery  is  doubtful.  Because  the  said  Johnson^  during  the 
pendency  of  this  suit,  has  been  willing  to  have  received  a  g^ood  bond 
and  proceeded  to  collect  it ;  but  the  defendant  would  not  comply  with 
this  desire  :  because  if  bonds  should  now  be  taken  from  the  executor, 
the  phuntifrs  would  lose  the  benefit  of  the  security  given  by  the  execu- 
tor for  the  faithful  administnttion  of  the  estate. 


VOL.   if. 
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jiin7A«T,         In  April  1810,  John  Guerrantjjr.  pireaented  a  bill  of  te* 
^^^^*        view,  in  which  be  claimed  aeveral  crediu  which  had  not 

^^^^^\     been  allowed  him  in  the  commbsiooer's report,  (without  al- 
V.  leging  that  it  had  been  ont  of  hb  power  to  claim  them  befim 

#ohiison»  c.  ^^  commissioner ;)  and  assigned  for  errors  in  the  decree, 
first,  that  the  order  permitting  him  to  discharge  the  decree 
in  bonds  ought  not  to  have  been  set  aside ;  and,  secondly, 
that  the  bond  and  security  required  to  be  giyen  by  the  lega- 
tees, for  contribudng  towards  the  dischai^e  of  such  debts  as 
the  executor  might  thereafter  ie  convened  $o  pay  for  the  es- 
tate of  the  tesutor,  8tc.,  was  contrary  to  the  letter  and  spirit 
of  the  act  of  assembly  in  fovour  of  admmUtraior^^  (between 
whom  and  exeeutora  there  seems  to  be  no  just  ground  of 
dbcrimination  in  thb  respect ;)  because  the  executor  might 
be  sttblected  to  great  and  serious  injury,  by  first  being  com- 
pelled  to  pay  debts  and  demands  against  the  estate  with 
costs,  and  then  to  resort  to  a  course  of  law  to  recoVer  back 
from  the  legatees,  or  their  securities,  their  prbportioos  there- 
of. 

In  support  of  the  first  p6int»the  complaiuant  obsenred,  that 
the  bonds  in  question  were  taken  by  him  for  sales  of  the  e- 
state  of  hb  testator  made  in  pursuance  of  th6  will,  and,  beings 
well  securedj  were  retained  by  him  fi>r  the  sole  and  express 
purpose  of  paying  the  same  oyer  to  the  several  legateest 
wheneyer  he  should  be  justified  in  so  doing.  He  was  indac- 
ed  to  this,  as  well  for  his  own  safety  as  to  avoid  the  disa- 
greeable means  of  coercing  the  payment  of  the  debts  firom 
men  who  were  amfily  resfionaible^  and  earnestly  solicited  in- 
dulgence ;  and  which,  if  cdlected,  must  have  been  put  to  in* 
terest,  where  greater  security  could  not  have  been  expected; 
or  he  might  have  been  subjected  to  the  payment  of  interest, 
although  the  money  might  have  lain  dead  in  his  house,  and 
Ibble  to  the  various  accidents  which  might  have  occurred. 
Under  these  circumstance^  and  relying  upon  what  they  al- 
ways understood  and  believed  to  be  the  law  of  the  land,  (that 
is  to  say,  that  an  executor  might  assign  the  bonds  taken  for  the 
sale  of  hb  testator's  esute  to  those  entitled  to  the  estate,  and 
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be  discharged  »  to  so  much,)  (a)  the  realty  well  as  the  per"     JiimAmT, 

«ODal  estate  being  directed  bjr  the  will  of  the  testator  to  be    v^m^^^^i 

aoldy  and  havingi  hf  such  sale,  been  conrerted  into  bonds;  the     cuenant 

executors  who  cooceived  there  was  no  just  distinction,  in  .  ,    ^-    . 

Jonnsoiii  &C' 
nature  or  principle,  between  the  bonds  taken  for  the  sale  of       ., 

the  lands,  and  those  taken  for  the  sale  of  the  personal  esute,  (^  foi^p^^^ 

(both  being  equaHf  produced  by  the  operation  of  the  testa-  ch.  9:^.  sect  41, 

tor's  willy  and  made  equally  distributable  among  the  legar 

tees,)  had  retained  for  distributioo  such  of  them  as  remained 

after  the  pajrment  of  the  debts ;  to  which  purpose  the  sales  of 

the  personal  estate  were  principally  applied. 

The  chancellor,  on  the  tlth  of  April  1810,  received  the 
bill  of  review  as  to  the  two  errors  alleged  in  the  fisice  of  the  de* 
cree ;  upon  condition  that  the  bonds  should  be  deposited 
With  the  clerk  of  the  court,'  (which  was  accordingly  done  ;) 
^but  not  to  let  in  accounts  that  might  have  been  produced  be* 
fore  the  commissioner,  and  were  not.**  As  to  the  first  point» 
^  that  the  decree  should  be  discharged  with  the  bonds  for 
which  the  estate  was  sold,**  he  observed,  that  ^  much  was  to 
be  said  both  for  and  against  the  proposition,  about  which  he 
still  entertained  doubts.'*  As  to  the  second,  ^  there  U  no 
doubt,  but  that  there  is  a  Huie  departure  from  the  law  in 
wordiilg  the  decree,  and  which,  fierhafi9j  oug|it  ^o  be  cor^ 
rected.'* 

The  defendant,  Phii^  Johntony  without  answering  the  bill, 
demurred  to  it  altogether,  as  containing  no  ground  for  re- 
viewing ai^d  reversing  the  decree :  and,  on  argument,  in  Sep* 
temberlSll,  the  chancellor  dismissed  it,  with  costs:  fvom 
which  decree,  the  complainant  appealed. 

January  21st,  1915,  the  president  pronounced  che  court*s 
opinion,  "  that  the  decree*  dismissing  the  biW  of  review  is 
erroneous,  inasmuch  as  the  Court  of  Chancery  ought  to 
have  set  aside  the  order,  setting  aside  chat  of  the  27th  of 
February,  1808,  allowing  the  intestate  for  the  appellant  to 
pay  in  bonds  the  sum  due,  which  were  token  for  the  proper^ 
ty  sold  under  the  Will  of  his  tesUtor,  John  Johmon,  The 
decree,  therefore,  dismissh*  «hc  bill  of  review,  is  reversed 


Digitized  by  VjOOQIC 


S64  Supreme  Court  of  JLppeaU. 

jAwuAUT,      with  costs  :  and,  this  court  proceeding  to  make  such  decree 
,  "as  the  chancellor  ought  to  have  pronounced,  it  is  decreed 

Guemint      ^^^  ordered  that  the  order  of  the  28th  of  June,  1808,  be  set 
^'  aside  ;  and  that  the  appellant  pay  to  the  appellees  the  sum 

'  decreed  in  the  original  decree,  by  assigning  the  bonds  taken 
as  aforesaid,  so  far  as  the  same  will  extend;  and  the  resi- 
due out  of  the  estate  of  the  said  John  Guerranh  *n  their 
hands ;  without  prejudice,  however,  to  any  claini,  or  suit, 
they  may  bring  for  sums  advanced  to  the  appellees,  or  to 
any  other  of  the  legatees,  and  not  included  in  the  account 
taken  by  the  commissioner  in  this  cause." 


Argued.  Wed-  Yance  agaiust  Bird*  and  others. 

ary  1«<,  1815.  .        ^ 

THIS  was  an  action  of  trespass  in  the^  Superior  Court 

1.  Upon    af^j.  5j^^h  County.      The  plaintiff,  being  a  resident  of  that 
nile  requmng  '  "^  '         ^ 

securit:^  for     county  when  his  suit  was  instituted,  removed  to  Kentucky 

dem  secuii^y  "*^^*^'®  ^*  ^**  pending  ;  whereupon,  at  the  instance  ofthe.de- 
be  tendered,  fendsint's  counsel,  an  order  was  made,  "  that  this  suit  be  dis- 
in  court,  at  the      .       ,        ,  •         -        ,  .      j.       .  '  '     e 

first  calling,  af-  missed  at  the  next  courts  unless  security  for  the  payment  of 

terthe  ejqpira-  ^\  g^^j^  costs,  and  damages j?ls  may  be  awarded  the  defend - 
sixty  days,  it  ants,  and  also  the  fees  which  will  become  due  in  this  suit  to 
pe^ived°  and  ^^®  officers  of  the  court,  be  given,  with  the  clerk  thereof, 

the  suit  ouffht  within  sixty  days  from   the  date"  of  said  order  ;  without 

not  to  be  dis-  ^        ^ 

missed.  serving  the  party,  or  her  fittorney,  with  any  other  notice  ; 

except  that  the  attorney  at  law  of  the  plaintiff  was  actually 
whether  aper- in  courvwhen  the  motion  and  order  was  made,  and  was  con- 
?S?hir^Uie^  usant  thereof.  At  the  next  term  after  that  order,  the  plain- 
common-  tiffj  by  her  avtorney,  appeared  in  court,  and  offered  to  give 
wealth  at  the      fl,   .     ,  r       .  r    „  - 

time  uf  com    sufticient  security  for  the  payment  of  all  costs,  &c. ;  to  re- 

mencing  his  ceiving  which  secmity,  the  counsel  for  the  defendants  ob- 
suit,  but  re-  .  '/ 

monng  to  ano- 
ther state  while  it  is  pending^  can  be  compelled  to  give  security  for  costs  on  the  ground 
of  his  absence  from  this  state  ?  ' 

3.  It  seems  that  a  notice,  requiring  security  for  costs,  is  sufficient  if  given  to  the  plain* 
tiff's  attorney  at  law,    (Xj*  See  post.  CahUt,  Eoeecutar  of  Qum  y^  Pintfiutf. 
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jected ;  alleging  that  the  law  was  imperatiye  ;    and  that     JuraAmr, 
after  the  sixty  days  had  elapsed,  security  for  the  costs  could    ,  '    . 

not  be   received;  in  which  objection  the  court  supported     Guerrant 

them,  and  .dismissed  the  suit.     The  plaintiff,  by  her  counsel,  ▼• 

Johnson*  &c 
excepted  to  that  opuuon,  and  appealed  to  the  Court  of  Ap- 
peals. 

fVirty  iar  the  appellant,  made  several  points  : — 1st,  That 
^e  provision  in  the  act  of  assembly,  (Rev.  Code,  1st  vol.  p. 
111.  ch.  76,  sect.  23.)  applies  only  to  suits  commenced  by  per- 
sons then  residing  out  of  the  commonwealth.  2d.  That  no- 
tice to  th^  attorney  at  law  was  not  sufficient ;  but  it  should 
have  been  given  to  the  attorney  tnySic/.(l)  So,  notice  to 
take  de/ioHtiona  mi^st  be  given  to  the  attorney  in  fact  j  and 
it  has  been  so  decided  in  this  court.  3d.  Under  the  equity 
of  the  act,  security  for  the  costs  should  have  been  received, 
although  the  sixty  day^  had  expired. 

No  counsel  appeared  for  the  appellees. 

Febmary  2d,  1815,  the  president  pronounced  the  court*^ 
opinion,  that  the  Superior  Court  of  Bath  County  erred  in 
dismissing  the  plaintiff's  cause  on  the  ground  that  the  secu- 
rity for  costs  was  not  filed  in  the  clerk's  office  within  sixty 
days  after  the  rule  made  ;  but  that  such  security,  having 
been  tendered  in  court  at  the  first  calling,  after  the  expira- 
tion of  the  said  sixty  days,  ought  to  have  been  received. 

Judgment  reversed  with  costs,  and  the  cause  remanded  to 
the  said  County  Court,  to  be  there  re-instated  on  the  docket, 
and  further  proceeded  in  according  to  law. 

(1)  Note.  Judge  Bmoou  observed  that,  according  to  the  pntctke 
in  the  District  Courts,  notice  to  the  attorney  est  tov,  that  security  >r 
coi/s  was  required,  was  good. 
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'^i^.mt  Myrick,  admiQistrator  of  Lundie^  against  AduM, 

tor  who  sold      IN  March  1795,  Colin  AdaniM  and  Edtvht  Mam$j  surnr- 

Ws  te^or  in  i°&  residuary  legatees  of  James  Lundicj  the  elder,  brcmght 

March,    1781,  ^  suit  in  chancery  in  Southampton  eounty  court  against 

payaiSe  the      James  Lundie^  junior,  and  CMslon  Morris^  executors  of  the 

25th  of  De-      ^{^  James  Lundie.  the  elder.    The  object  of  the  bill  wa« 

ceraber   ensu-  '  .^  *.    ^        r 

in^,  and  re-      to  make  the  defendants  account,  at  the  rate  of  nmety  tor  our, 

roentf*a"qS^-  ^  45176/.  14*.  Orf.,  paper  money,  which  tliey  had  received 

tity  of  paper    of  sundry  persons  who  bought  the  personid  estate  of  the  dc- 

ortwo after  ^  cedent,  at  a  sCile  thereof,  in  Marchj  1781,  on  a  credit  tU 

the  bonds  be-  December  95th,  in  the  same  year,  but  i^ich  paper  mone? 
came  due,  was  '  .  . 

held  responsl-  was  funded  by  the  executors,  and  produced  a  specie  certi? 

hie  uTereof^ *^*^^  ^^  ^^^'  ^*-  ^J  deliycred  by  them  to  the  plaintiffs. 

March,  1781,       Xhe  defendant,   Chislon  Morrisy  being  returned  no  liite- 

because  by  vbr- 

tue  of  the  act  ^x^anr,  the  suit  was  abated  as  to  him.    Yet  an  answer  was 

^^iJ^W^     filed,  purporting  to  be  the  answer  of  both  executors,  hut 

depreciation,    sworn  to  by  James  Lundiey  junior,  only  /  in  which  it  was  air 

D^emS^^  Icged  that  the  sum  of  9384/.,  part  of  the  bonds  uken  at  the 

34th,  1781,  pa.  sale  in  March,  1781,  Wtfs  receifed,  by  James  LtnMeyjwOor^ 
per  money  ,  ^  '  7^  » 

ceased,  /ftrnt  a  day  or  two  after  the  25th  day  of  December,  but  the  balance 

S^^^V^  had  been  paid  by  the  debtors  before  that  day,  and  before  the 
ar<,  to  be  a  le-  24th  of  the  same  month,  wfieh  the  act  of  assembly,  entitled, 
Sdiflhrexe-'**'*  •^^  directing  the  mode  of  adjttsting  and  setting  th^ 
r^dt*^  re/^  payment  of  certain  debts  and  coBtracts,"(o)  (^hieh  took  ef- 
teive  it,  the  fcct  from  Us  date^  was  passed. 
debtors  would 
have  been 

tompelled  to  pay,  m  tpede,  the  value  of  the  pi9>er  money  at  the  time  of  the  coatracL 
as  fixed  bjr  the  scale. 

2.  In  this  case,  the  paper  money  having  been  received  by  one  of  two  co-exectitorsL 
the  decree,  directed  by  this  court,  was  against  the  estate  of  Atm  only  who  received  it. 

3.  It  is  error  to  render  a>wtf  decree  ilgainst  two  co-executors,  when  mdy  onen  befim 
the  court 

4.  Proof  that  an  order  of  publication  has  been  inserted  in  a  newspaper  twomlmths. 
is  not  suflFicient  ' 

It  should  also  be  proved,  that  acopy  was  potted  at  the  ftont  door  of  the  house  in 
which  the  court  is  held. 

(fl)Ch.Rev.p.l47. 
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The  defendant!  insisted  that  the  fiiaintiffB  were  indebted     Javuaet, 

1815 
to  them^  according  to  a  statement  of  accounts  set  forth  in    i^v-^^ 

their  answer;  and  that,  ^ if  the  said  act  of  assembly  was       Myrick 

passed  on  the  34th  of  December,  1781.  the  effect  thereof.  ^* 

.  Adami. 

t»  eguiiyj  would  not  impair  the  payment  or  the  receipt  of 

money  durmg  the  M(mth  qf  December ^  1781,  (Jncludmg  v/hich^ 

the  9cale  qf  defireeiaiion  a/ifUiedy)  or  unlett  the  aame  had  been 

promulgtUed^  or  untU  the  ■    ■  day  of following  its 

pa—ageJ* 

The  county  coon  decreed  that  the  comtUamante  pay  to 
the  dtfendante  the  sum  of  14/.  16«.  7</.,  with  costs: — ^firom 
which  decree  the  complainants  appealed  to  the  late  high 
court  of  chanceryi  where  i^  was  reversed^  and,  the  cause 
being  retained  for  fiuther  proceedings,  sundry  depositions 
were  taken  and  filed* 

Chielon  Morrie  being  dead,  and  Jamee  Dufiree  and  Tabi^ 
tha  his  wife,  executrix  of  said  Morrie^  residing  out  of  this 
commonwealth,  an  order  of  publication  was  made  against 
them  as  absent  defendants,  and  published  two  months  in  the 
Petersburg  Intelligencer ;  as -was  proved  by  the  affidavit  of 
John  Dickeonj  editor  of  that  paper:— but  it  did  not  appear 
that  a  copy  of  the  order  was  posted  at  the  front  door  of  the 
eapitol  according  to  law. 

The  cause  was  afterwards  transferred  to  the  superior 
court  of  chancery  for  the  Williamsburg  district,  and,  on  the 
10th  of  April,  1813,  Chancellor  Nblsoh,  being  of  opinion 
^  that  the  defendants  ought  not  to  avail  themselves  of  a  cre- 
dit for  4S176L  14t.  Od.y  of  paper  money,  paid  by  them  into 
the  treasury,  of  Virginia,  in  the  month  of  June,  1783,  (and 
which  the  said  James  LundU  funded  at  the  rate  of  one  thou« 
sand  for  one,)  because  the  said  executors  collected  the  said 
sum  in  paper  money,  after  the  period  when  paper  money  of 
every  description  ceased  to  be  a  legal  tender^  and  that  they 
ought  to  be  subjected  to  pay  the  same,  in  specie,  at  the  de- 
preciation of  ninety  fbr  one^  that  being  the  scale  at  the  time 
the  same  was  received  by  them,"  decreed  therefore,  that 
David  Myrick  (ag^ainst  whom,  as  administrator  oi  James  Lun- 
die  the  younger,  the  suit)  which  abated  by  his  death,  had 
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jAjruART,      been  revived.)  out  of  the  assets  of  the  said  Jamet  Lvndk  in 

1815 
.  ,    his   hands  to  be  administered,  and  Jatnea  Dufiree  and  TViM- 

^^^^^^^^^ 
Myrick       '*^  *^"  ^^^"^^  executrix  of  ChUlon  Aforrisy  out  of  the  assets 
^^'  of  the  said  ChUlon  Morria  in  their  hands  to  be  adoiinisteredf 

pay  unto  the  plaintiffs  the  suitf  of  803/.  13^.  1  \d^  with  interest 
on  456/.  159.  9d,y  part  thereof,  at  the  rate  of  five  per  centum 
per  annum,  from  the  35th  day  of  December,  1794,  till  pay- 
ment ;  and  that  the  defendants,  out  of  the  estates  of  their 
intestate  and  testator,  if  so  much  thereof  they  have  to  be 
administered,  if  not,  out  of  their  own  estates,  pay  unto  the 
plaintiffs  their  costs  by  them  expended  in  the  prosecution 
of  this  suit. 

From  this  decree,  an  appeal  was  allowed  and  supersedeas 
awarded  by  a  judge  of  the  court  of  appeals,  on  the  petition 
of  David  Myricky  administrator  of  JamcM  LuruHey  junior. 

Hay  for  the  appellants. 

Wick/iam  for  the  appellees. 

February  3dj  1815,  the  president  pronounced  the  follow- 
ing  opinion  of  this  court. 

The  court  is  of  opinion  that  the  decree,  compelling  the  ap- 
pellees (in  the  Court  of  Chancery)  to  pay  the  amount  of  the 
money  funded,  at  the  rate  of  ninety  for  one,  (according  to  the 
scale  of  depreciation  applied  to  the  time  of  the  sale  of  the  pro- 
perty in  the  bill  mentioned,)  deducting  therefrom  only  the 
value  of  the  certificate  received  by  the  appellants,  in  said 
court,  (as  if  the  whole  amount  thereof  had  been  received  by 
the  appellant's  intestate,  ajter  the  25th  of  December  1781, 
and  in  his  own  wrong,)  is  erroneous ;  it  appearing  that  only 
9,384/.  of  the  said  sum  was  so  received :  and  that  the  said 
court  also  erred  in  rendering  a  joint  decree  against  the  re- 
presentatives of  both  of  the  executors,  when  it  iappears  by  the 
record  that  the  representatives  of  ChUion  Morria  were  not 
before  the  court. 

This  court  is  further  of  opinion,  that  the  decree  of  the 
County  Court  is  erroneous,  in  not  charging  the  appellant 
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with  the  said  9,384^  at  ninety  for  one,  which  sum  was  re* 
ceiTed  by  the  intestate  of  the  appellant,  after  paper  money 
ceased  to  be  the  currency  of  the  country,  as  before  stated. 
Both  decrees  are  therefore  reversed,  with  costs :  and  this 
eonrt  proceeding  to  mak^  such  decree  as  ought  to  have  been 
pronounced  by  the  Superior  Court  of  Chancery,  it  is  decreed 
and  ordered,  that  the  appellant,  out  of  the  estate  of  his  intes- 
tate, in  his  hands,  pay  to  the  appellees  94/.  \7s.  Sd.  (being 
the  amount  of  9,384/.  scaled  at  the  rate  of  ninety  for  one, 
after  deducting  9/;  7«.  S(L  t^e  value  at  which  the  same  was 
funded,  and  which  has  been  received  by  the  appellees,)  with 
interest  thereon  from  the  first  day  o!  January  1782,  till  paid ; 
subject,  however,  to  a  credit  of  14/.  I69.  7d.  the  amount  of 
the  decree  of  the  county  court;  9/.  9a.  7d,  of  which  is  to  be 
credited  as  paid  on  the  first  day  of  January  1782  ;  and  5/.  7«. 
0^.  the  residue,  as  being  paid  on  the  4th  day  of  March  1787.' 


JijrUABTy 

1815. 
Myrick 

V. 

AdamSb 


Wyllie  and  Wife  agairist  Venable^s  Executor. 

.^gued  Feb. 
l9t,  1815. 

THIS  was  a  suit  in  the  Superior  Court  of  Chancery  for  ^  «^  . 

the  Richmond  dbtrict,  brought  by  Wyllie  and  wife  against  of  an  executor 
JTathaniel  Venabte,  executor  of  ^^flAam  r^a*/^,  of  Buck- ^^"f^ycoro. 
ineham  county,  deceased,  and  others,  legatees  of  said  de- missioners  ap. 

^  .        '  ^  pointed  by  the 

cedent.  court  before  . 

The  object  of  the  bUl  was  to  surcharge  and  falsify  an  ac-  ^^''p^^^^'^ 

count  of  the  administration  of  the  said  executor,  which  had  not  o/cwr»e  to 

been  examined  by  commissioners  appointed  by  the  District  fe^^ito a 

Court  of  Prince  Edward,  (in  which  the  will  was  proved,  and  commifflioner, 
'  ^  '^    •  onabilltofur- 

char^  and 
iUtify :  but  some  evideDce  should  be  exhibited  to  that  effect,  or  something  improper 
in  the  account  should  be  disclosed  in  the  answer ;  otherwise ,  such  order  of  account 
ought  not  to  be  made,  but  the  bill  should  be  dismissed. 

2.  On  a  bill  to  surcharge  and  falsify  an  executor's  account,  the  legatees  as  well  as  the 
executor  being  defendants ;  if  the  phuntiiF  direct  the  cause  to  be  set  for  hearing,  after 
the  executor  has  answered,  but  before  the  process  agjainst  the  legatees  has  been  served  % 
and  the  cause  be  heard  on  the  merits ;  he  cannot  object  to  the  want  of  proper  parties, 
or  thftt  the  decision  was  premature. 

VOL,  IV.  3  A 
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TiUBXJAxt,    the  executor  qualified,)  by  them  returned  to  that  court  as  cor- 

'        rectly  statedi  (shewing  a  balance  due  thb  executor  of  59L 

\^^^^^^    179.  Sid.)  and  ordered  to  be  recorded.    Sundry  objections 

^^e         to  the  account  were  made  in  the  bill,  and  the  plaintiffs  prayed 

▼tDable'sexe.  that  it  be  re-examined  before  one  of  the  commissioners  of 

cu^i**        the  Court  of  Chancery :  but  no  evidence  was  exhibited  to 

prove  that  any  of  those  objections  were  well  founded.    The 

cause  was  set  for  hearing,  by  the  filaintiff'a  direction^  as  to  the 

defendant  JVathaniel  FenabU,  who,  by  hb  answer,  had  denied 

the  charges  against  him.    And  new  process  was  awarded 

against  the  other  defendants,  none  of  whom  had  answered. 

Chancellor  Taylor  dismissed  the  bill,  with  costs.  To 
this  decree  the  plaintiffs  offered  a  bill  of  review ;  insisting 
that  their  original  bill  ought  to  have  been  dismbsed  on  a 
hearing,  but  Ihey  were  of  right  entitled  to  an  account,  belbre 
a  commissioner,  of  the  executor's  transactions.  The  chan- 
cellor thereupon  pronounced  the  following  opinion. 

^  The  court  being  of  opinion  that,  notwithstanding  the 
general  rule,  that  in  a  bill  for  an  account  against  trustees  of 
any  description,  where  the  trust  b  made  to  appear,  a  refer- 
ence to  a  commissioner  is  a  matter  of  cburse ;  yet,  where 
there  has  been  a  settlement  of  the  trust,  although  such  set- 
tlement,  as  in  the  case  sought  to  be  reviewed,  is  only  priam 
facie  evidence  thereof,  it  should  not  be  referred  to  a  commis- 
sioner  upon  a  bill,  such  as  in  that  case  brought,  to  surcharge 
and  fetsify,  without  some  firoqf  io  that  effect ;  for  this  reason, 
the  bill  was  dismissed ;  and,  for  the  same  reason,  the  pre- 
sent bill  to  review  that  decree  of  dismbsioo  b  denied." 
The  plaintiffs  appealed  to  this  court. 

fi^ick/ium  for  the  appellanU.  It  is  matter  of  course  to  di- 
rect  an  account^  wherever  a  trustee  has  received  a  subject 
and  Stark  y.  -^  ex  parte  settlement,  before  commissioners  in  the  coun- 
fVwid*j5*  ^'  "  no  bar  to  a  re -examination  before  a  commissioner  of 
259;  ^AwcCt  the  Court  of  Chancery.  Such  ex  parte  settlement  b  only 
jj^^^J^^yWmfl/adff  evidence,  and  may  be  surcharged  and  fidsified 
and  .If.  253.      before  that  eommi89ioner.{a) 

2.  The  chancellor  decreed  prematurely  all  the  proper 
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parties  having  not  been  brought  before  the  cotirt.(<r)  This  ^"J7^^* 
could  not  be  considered  an  error  of  oarS)  for  wc  made  all  the  V»^V^^ 
necessary  parties.  Wyllie  and 

wife 

V. 

No  counsel  for  the  appellee.  Yenable's  ezt* 

cutor. 

JPebruarymy  1815,  Judge  Brooks  pronbunced  the  court's  ^^w^^ 
opinion.  y.Hunt,2Mumf 

The  object  of  the  bill  in  this  case  is  to  surcharge  and  ^a«f,  Pewter 
falsify  the  account  of  an  executor,  settled  by  commissioners  ^y^^^**^?^ 
appointed  by  the  court,  before  which  the  will  had  been  proved.  39. ' 
As  that  account  was /krima  facie  evidence  of  its  correctness ; 
as  the  answer  disclosed  nothing  improper  in  it ;  and  as  the 
complainant  exhibited  no  evidence  whatever  to  that  effect, 
but  bad  the  cause  set  down  himself  for  hearing,  which  was 
heard  on  the  merits ;  the  court  is  of  opinion  that  it  was  not 
incumbent  on  the  chancellor  to  have  referred  the  account ; 
and  that  he  acted  very  correctly  in  disallowing  the  bill  of 
review.  . 

The  decree  is  therefore  affirmed. 


Cahill,  Executor  of  ^uin,  a^ainrt  Pintony.       i^,  mT 

THE  appellee  brought  an  action  of  assumpsit  against  the     1.  Since  the 

appellant,  in  the  County  Court  of  Berkeley,  for  goods,  &c.  ^^  iso^ 

sold  and  delivered  to  Jatne^  Qutn^  the  testator,  and  laid  the  explained  and 

amended  by 
damages  in  his  declaration  at  three  hundred  doiUtrt.    The  that  of  Janua. 

defendant  pleaded  non  assumpsit  by  the  testator  ;  and  also  (L^^*ev^^ 

that  the  testator  did  not  assume  within  twelve  months,  Sec.  Code,  2d  toI 

ch    29    sect. 
(a)  to  which  pleas  the  plaintiff  replied  generally.    In  March,  5^ '  p,  30,  and 

ch.  S7,  sect  2, 
p.  82,)  if  the  iuiy,  in  an  action  of  tmumptU,  find  fbr  the  plaintiff  a  larger  sum  than 
Ihe  amount  of  damages  lud  in  the  declaration,  with  interest  from  a  day  fixed  in  their 
verdict,  the  plaintifT  may  rdeate  the  surplus  beyond  that  amount^  and  take  judgment 
for  the  balance,  vith  interetf  aa  aforesaid, 

2.  Notice  of  taking  depoations  is  not  sufficient  if  given  to  the  attorney  ai  Un»,  in 
the  absence  of  the  principal  from  the  Commonwealth,  but  ought  to  be  given  to  the 
a^rent  or  aUvmetf  m  jhct  ,•  or,  (if  there  be  none,)  by  publication  in  the  manner  pre- 
^^ibed  by  law.    OO*  See  Bev.  Code,  Ist  vol  ch.  141,  sect  17,  p.  280. 

(a)  See  Bev.  Code,  Ist  vol,  ch.  76,  sect  7.  p.  X081 
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1808,  a  juiy  being  <<  elected,  tried,  and  sworn  to  speak  the 
truth  upon  the  Uaucs  joined,"  found  a  general  verdict,  ^^  for 
the  plaintiff,"  for  330  dollars,  98  cents,  damagea,  with  intereat 
thereon  from  the  24,th  of  March^  1804  until  paid.(l)  The 
plaintiff,  bjr  his  attoroey^  released  20  dollars  98  centsypartof 
the  said  damages  ;  whereupon  judgment  was  entered  for 
300  dollars,  with  interest  as  aforesaid. 

On  the  trial  of  the  cause,  the  plaintiff  offered,  as  evi- 
dence to  the  jury,  the  deposition  of  WUlUun  Sfiring  i  to  the 
reading  of  which  the  defendant's  counsel  objected,  because 
the  notice  was  proved  to  have  been  delivered  to  ElUha 
Boydj  as  agent  and  attorney  for  the  defendant,  who  was  out 
of  the  commonwealth ;  and  it  appeared  that  he  was  not  his 
agent  or  attorney  in  fact^  but  only  his  attorney  at  law,  employ* 
ed  in  the  defence  of  this  suit.  The  County  Court  overruled 
the  objection,  and  suffered  the  deposition  to  be  read  ;  to 
which  opinion  the  defendant  excepted ;.  but  it  was  not  read 
in  evidence  to  the  jury  ;  nor  were  its  contents  in  any  way 
brought  to  their  knowledge ;  But  the  plaintiff  withdrew  it 
voluntarily,  after  the  bill  of  exceptions  was  signed. 

The  defendant  prayed  an  appeal,  which  was  granted,  ^on 
his  giving  bond  and  security  for  the  costs  of  suit ;''  which 
security  he  refused  to  give,  alleging,  that  he,  being  an  exe^ 
ctttor^  ought  not  to  be  required  to  give  securitjr*  He  after- 
wards obtained  a  writ  of  sufieraedeas  from  a  judge  of  the  ge- 
neral court ;  assigning)  in  his  petition)  three  errors  in  tha 
judgment,  viz. 

1st.  Because  the  court  overruled  the  objections  made  by 
the  petitioner's  counsel  to  the  reading  of  the  deposition  <A 
Wmiam  Sfiring, 

3d.  Because  the  judgment  u  entered  for  a  larger  sum 
than  the  plaintiff  demanded  in  his  declarlition  :  the  damages 
laid  in  the  declaration  amounting  to  three  hundred  dollara 
only  i  and  the  judgment  being  for  that  sum,  vHth  intercH 
from  March  24tb,  1 804. 

(1)  Note.   httOQHtmd^f^Bvgs,Vtt.^M.Z7$. 
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Sd.  Because  the  court  refused  to  allow  the  petitioner  to 
appeal  without  giying  bond  and  9ecurUy.{]) 

The  supersedeas  was  awarded,  but  the  judgment  after- 
wards affirmed ;  whereupon  the  plaintiff  in  error  appealed 
to  this  court. 


37S 

Jawvaxt, 
1815. 

Cahill 

V. 

I^tony. 


Wickhant  for  the  appellant. 

WUlUtmB  and  IVm.  Hay^junr.  for  the  appellee^ 

Judge  Roane  informed  the  counsel  (alter  the  court  had 
inspected  the  record,)  that,  this  being  a  doubtful  case  upon 
the  record}  a  copy  of  the  minutcB  of  the  County  Court  should 
be  had  ;  and  if  that  shewed  the  memorandum  of  the  with* 
drawal  of  Sfiring*9  deposition  to  have  been  taken  from  those 
minutes,  and,  consequently,  an  act  of  the  courts  and  not  of 
the  clerk,  the  judgment  would  be  affirmed,  and  otherwise  re- 
versed for  error  in  admitting  that  deposition.  The  copy  of 
the  minutes  was  accordingly  procured ;  from  which  it  ap«( 
peared,  that  the  plaintiff's  withdrawing  Sfiring^a  deposition^ 
as  aforesaid,  was  noted  therein  ;  whereupon,  (March  1 3th, 
1815,)  the  judgment  was  affirmed. 


Fowler  against  Lee. 


Arffued  Feb. 
2d,  1815. 


1.  A  biU  of 
ON  the  trial  of  an  issue  joined  on  the  plea  of  non  detinetj  *afc  of  a  slave 

in  detinue  for  a  slave,  the  defendant,  Charles  Lee^  produced  mitted  to  go 

to  the  jury  as 
evidence,  ihmigh  not  recorded,  (0*  As  to  giftt  of  slaves,  see  Rev.  Code,  1st  vol  ch. 
103,  sects.  47,  48,  49,  p.  192. 

2.  AbiU  of  exceptions,  stating,  the  plaintiff  offered  to  prove  that  the  contract  un- 
der seal,  on  which  the  defendant  reHeo,  appearing  absolute  on  its  face,  was  in  fact  con* 
dUioTuUf  and  that  the  court  would  not  permit  the  plaintiif  ta  offer  parol  evidence  to 
shew  it  conditional,  is  too  vague  and  uncertain  for  the  appellate  court  to  give  an  opi- 
nion upon  it 

3.  A  bin  of  exceptions,  stating,  the  plaintiff  offered  to  prove  that  a  deed  from  a  third 
(1)  Note*    See  Sadtei^t  Eaoecutwrs  and  Legatees  ▼■.  Greeeny  X  H.  U 
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in  evidence,  to  support  bis  title,  a  writing  in  these  words, 
to  wit ;  "  Be  it  known,  that  we,  John  Webber  and  wife,  have 
hereby  bargained  and  sold,  unto  Charles  Lee^  one  negro  girl, 
named  Patience,  and  for  and  in  consideration  of  83 i  acres  of 
land,  at  four  dollars  per  acre ;  the  negro,  Patience,  is  now 
in  possession  of  John  MichaUx^  but  to  be  delivered  to.  the 
said  Lee  25th  of  December  next.  We,  the  said  John  Web^ 
ber  and  wife,  for  ourselves,  our  heirs,  Sec,  do  warrant  and 
defend  right  and  title,  unto  him,  the  said  Charles  Lee^  and 
his  heirs,  &c.  forever.  In  witness  whereof  we  have  set 
our  hands  and  seals  this  25th  day  of  July,  1809:'*— to  the 
introduction  of  which,  the  plaintiff  objected,  "  because  the 
said  writing  was  not  proved  or  recorded  within  eight  months 
from  its  execution,  and  because  the  plaintifip  was  a  subac' 
guent  fiurchaser  ;" — but  the  court  over-ruled  the  objection, 
and  permitted  the  said  writing  to  go  to  the  jury  in  evidence ; 
to.which  opinion  of  the  court  the  plaintiff  excepted. 

The  plaintiff  then  offered  to  prove  ^  that  the  contract  be- 
tween the  defendant  and  Webber  and  wife  was  conditional, 
and  had  not  been  complied  with  on  the  part  of  the  defen* 
dant ;  but  the  coimsel  for  the  defendant  objected  to  the  said 
evidence ; — alleging,  that  the  writing  under  which  he  claim- 
ed was  absolute  on  the  &ce  of  it,  and  that  the  plaintiff  could 
offer  no  fiarol  evidence,  in  relation  thereto,  which  would  gg 
to  shew  it  conditional."  The  court  sustained  the  objection, 
and  would  not  permit  the  plaintiff  to  prove  the  contract  as 
aforesaid;  whereupon  the  plaintiff  filed  a  second  bi|l  of  ex- 
ceptions. 

The  plaintiff  also  offered  in  evidence  sundry  witnesses 


person  to  the  defendant  was  obtained  by  frauds  to  defeat  the  rights  of  creditor*  tmd 
jrtsrchasert,  and  that  the  court  rejected  such  evidence*  (without  stating  that  the^^^om- 
tif  was  a  creditor  or  purchaser,  whose  rights  were  affected  ^the  deed,)  b  also  too 
vague  and  uncertain. 

4.  In  detinue  for  a  slave,  the  defendant  having  prpduced  a  bill  of  sale  to  support 
his  title,  the  plaintiff  nay  prove  parol  declarations  of  the  defendant,  dtsdahmn^  titk 
to  the  slave,  under  the  swd  bill  of  sale  after  he  had  notice  of  the  pUnatijPt  purchate^  an4 
before  he  had  perfected  his  own  title  by  obtaining  possemon, 

5.  It  is  error  in  the  court  to  instruct  the  jury,  that  either  party  **waa  a  fair  purchaser 
for  a  valuable  coimderationi**  *Aa<  being  a  question  which  ought  to  fce  left  to  the  jurr 
upon  the  evklence.  ^ 
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to  prove  that  the  said  bill  of  sale  <<  was  obtained  by  the  de- 
fendant, trom  Webber  and  wife,  by yrati(/,. to  defeat  the  rights 
of  creditors  and  fiur chasers :  but  the  court,  being  of  opinion 
that  fraud  was  a  proper  subject  for  a  court  of  equity^  would 
not  permit  the  plaimifF  to  impeach  the  .writing  aforesaid, 
and  rejected  the  whole  of  the  said  testimony  :" — which  opi- 
nion produced  a  third  bill  of  exceptions. 

The  plaintiff  farther  offered  evidence  to  prove  declara- 
tions of  the  defeftdanty  ^  disclaiming  title  to  the  negro,  as 
aforesaid,  under  his  original  contract  by  virtue  of  the  said 
bill  of  sale,  after  he,  the  defendant,  had  notice  of  the  fiiain- 
t^%  fiurchascj  and  before  he,  the  defendant,  had  perfected 
his  title ;  the  said  slave  being,  at  that  time,  not  in  the  pos- 
session of  the  defendant,  but  of  John  Michauxj  to  whom  she 
had  been  hired  for  one  year :  but  the  court  refused  to  per- 
mit the  plaintiff  to  prove  such  declarations  of  disclaimerj  as  , 
uttered  by  the  defendant,  after  notice  of  the  plaintiff^s  pur- 
chase as  aforesaid  ;**  to  which  opinion  also,  the  plaintiff  e  v 
cepted. 

The  defendant  moved  the  court  <<  to  instruct  the  jury,  that 
a  notice  to  the  fikantiff  of  the  purchase  of  the  defendant  was 
as  good,  valid,  and  binding  in  law,  as  if  the  deed  under  which 
the  defendant  claimed  had  been  duly  proved  and  recorded 
within  eight  months ;  although  the  slave  in  the  declaration 
mentioned,  at  the  time  of  the  execution  and  delivery  of  said 
deed  from  Webber  and  wife  to  the  defendant}  was  in  the 
possession  of  John  Michauxj  a  third  person,  to  whom  she 
was  hired  for  one  year,  which  expired  on  the  25th  of  De- 
cember, 1809 :— and  the  court  did  instruct  the  jury  that  the 
defendant  was  a  fair  purchaser  for  a  valuable  consideration^ 
and  that  notice  of  the  defendant's  purchase  was  as  good^ 
and  vaMj  and  available  in  lawj  as  if  the  deed  aforesaid,  un- 
der which  the  defendant  claimed,  had  been  regularly  re- 
corded; and  that  the  possession  of  John  Miehaux  aforesaid 
was  to  be  regarded  the  possession  of  the  defendant :''— to 
which  opinion  and  instruction  of  the  courts  the  plaintiff  filed 
a  fifth  bill  of  excerptions. 
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,  '    .    obtained  a  writ  of  supersedeas  from  a  judge  of  this  court. 

Fowler 

▼.  Wkkham  for  the  plaintiff. 

Lee. 

Samuel  Taylor  for  the  defendant. 

March  18thy  1815,  the  president  pronounced  the  following 
opinion  of  this  court. 

The  Courtis  of  opbion,  that  the  instruction  of  the  Supe- 
rbr  Court)  in  the  first  bill  of  exceptions,  overruling  the  ob- 
jections of  the  plaintiff's  counsel,  that  the  bill  of  sale  from 
John  Webber  and  wife  to  the  defendant  had  not  been  record- 
ed, was  correct  and  proper. 

>  The  court  is  further  of  opinion,  that  the  statement  of 
fiicts  in  the  second  bill  of  exceptions  is  too  vague  and  un- 
certain to  be  susceptible  of  any  precise  opinion  on  them. 
What  the  condition  was,  which  evidence  was  offered  to 
prove,  is  not  stated ;  and  the  question  presented,  whether 
any  condition  not  in  writing  could  be  given  in  evidence, 
(without  stating  the  nature  of  the*  condition,)  it  is  therefore 
not  necessary  to  answer. 

The  statement  in  the  third  bill  of  exceptions,  the  court  is 
of  opinion,  is  liable  to  the  same  objection,  and  therefore  de- 
clines giving  any  opinion  thereon  ;  more  especially  as  the 
cause  must  go  back  for  other  errors  in  the  proceedings 
thereb. 

This  court  is  forther  of  opbion^  that  the  evidence,  stated 
b  the  fourth  bill  of  exceptions,  to  prove  that  the  defendant 
disclaimed  any  title  to  the  slave  b*  question,  under  the  bill 
of  sale  from  Webber  and  wife,  after  notice  of  the  plabtiff*s 
title,  and  befove,  as  is  stated,  he  had  perfected  his  own  title, 
was  improperly  rejected  by  tin  Superior  Court. 

The  court  is  also  <rf  opinion,  that  the  bstruction  to  the 
jury,  whkh  b  stated  b  the  fifth  bill  of  exceptions,  <<  thai  the 
defendanf  wom  a  fair  fiurchaur  for  a  valuable  consideration^** 
was  bcorrect,  and  ought  to  have  been  left  to  the  jury  upon 
the  evidence. 


Digitized  by  VjOOQIC 


1815. 
Fowler 


In  the  SiHh  Fmr  Ojf  fke  Cammonwealttu  $77 

The  statement  of  facta,  on  whkh  the  last  instruction  was    TmtvMMt, 
given  to  the  juiy,  the  court  is  of  opinion  it  is  not  necessary 
now  to  decide  on,  lor  the  reasons  before  stated  in  relation  to 
the  second  and  third  bills  of  exceptions.  ▼. 

On  the  foregoing  grounds,  the  judgment  of  the  Superior  ^* 

Court  is  reversed,  and  the  cause  remanded  to  the  said  Su- 
perior Court,  for  a  new  trial  to  be  had  therein. 


.Wrenn  against  Thompson  and  Yeitch.  leth,  1815. 

1.  Two  fuits 
IN  the  year   1803,   Thomfiaon  and  Veitch  ir^stituted  two  were  instituted 

suits  in  the  Hayraarket  District  Court,  against  ThomaB  and  ^   *^®  ^^ 

William  Wrenn.    On  each  writ,  bearing  date  August  13th,  of  ^e  same 

an  endorsement  was  made,  directing  it  to  be  served  on  WU-  ^^  in  each 

Uam  Wrenn  only.    Both  writs  were  returned,  ^  executed ;"  case  was 

against  A.  o, 
and  Thomat  Pollard Jun.  bail,  in  one  case  ;  no  bail  being  re*  and  C<  D. ;  &tti 

---  ryflnajr/      Aft     ^M^ 

quired  in  the  other.    At  the  rules  in  November,  the  plsdn-  ^J^J^^.  b. 

tiffs  declared  against  both  Thomas  and  William   Wrenn  as  ^H-  J"  <>"« 

case,  bail  was 
defendants,  and  a  recognizance  of  special  bail  was  filed  in  required ;  in 

the  case,  which  required  it,  dated  the  19th  of  October  1803 ;  The  d^clra?^ 

in  which  Thomas  Follardjjun.  undertook  as  special  bail /or  tions  included 

them  both.    On  the  29th  of  May,  1804,  "the  defendants^*  by  c.  D.  ob  <fe- 

thcir  attorney,  pleaded  payment,  and  set  aside   the  office  findarut.   The 

judgment,  in  the  suit  in  which  bail  had  been  required.     In  the  bail,  in  the 

other  suit,  there  was  no  plea  filed,  or  appearance  entered,  ^^  was  re^ 

except  that,  on  the  30th  of  May  1804,  the  defendant  William,  quired,  enter- 

1        •  1    «       «     ■         M  *     'm  ed  into  a  re* 

in  proper  person^  came  and  acknowledged  the  plaintitrs  ac-  cognizance  as 

tion  in  both   suits;   whereupon,  judgments  were   entered  !?!^*^^^^ 

(according  to 
the  transcript  of  the  record,)  they  appeared  by  their  attorney,  and  pleaded  payment- 
In  the  other  case,  no  plea  was  filed,  or  appearance  entered ;  except,  that  A.  B.  on  whom 
the  writs  were  served,  came,,  m  ^♦v/w  person^  and  acknowledgecl  the  plaintiff 's  action 
in  both  suits  ;  whereupon,  judgments  were  entered  against  him,  ami  C.  D.  also.  It  was 
held  that  C.  D.  was  sufficiently  a  defendant  to  both  suits ;  and  that  if  there  was  error  in 
the  judgments,  it  could  not  be  corrected,  on  motion,  after  five  years  had  elapsed  from 
the  date  of  the  judgments.(l) 

(1)  Note.  That  the  judgments  against  both  defendants  on  tlie  con- 
fession of  wi^,  were  erroneous,  notwithstanding  the  plea  was  joint.  See 
fVard  ▼.  Joftnston,  1  Munf.  45. 

VOL.  IV.  3  B 
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March,       <*  against  the  de/endantay**  in  each  instance  ;  and  executkms 
.  ^^.^^^j    were  issued  accordingly. 
Wpenn  ^^  ^^^  ^^Y  Tenn  1812,  of  the  Superior  Court  of  law  for 

^'        ,  Prince  William  County,  a  motion  was  made  by   Thomaa 
Thompson  and 

Yeitch.  Wrenn^  to  that  court,  to  set  aside  these  judgments,  as  hay- 
ing been  entered  against  him  **  ^  a  mUtake  of  the  clerk*^ 
But  this  motion  being  over-ruled  with  costSi  he  obtained  a 
writ  of  supersedeas  from  this  courti 

Stanard,  for  the  plaintiff  in  error,  relied  on  Gordon  v.  Fta* 
tier  and  CoabiCy  2  Wash.  130,  as  a  case  in  point,  shewing 
^  there  is  no  doubt  but  the  court  may  amend  upon  motion, 
where  a  mistake  is  committed  by  their  clerk.'*  In  that  case, 
the  judgment  was  entered  in  the  order  book,  and  signed  by 
the  judge ;  yet  it  was  corrected  afterwards.  If  the  error  com- 
mitted in  this  case  cannot  be  corrected  on  motion,  what  is 
the  condition  in  which  Thomas  Wrentiy  or  any  other  man, 
may  be  put  ?  The  first  intimation  he  had  of  such  a  suit  was 
by  an  execution  issued  seven  years  after  the  judgment.  The 
court  never  makes  such  inspection  of  the  process  as  would 
enable  it  to  prevent  the  clerk  from  committing  an  error  like 
this. 

Mcholua  contra.  Admitting  the  process  was  never  served 
upon  Thomas  Wrenny  he  had  a  right  to  appear  to  the  actioo. 
Both  the  defendants  gave  special  bail,  and  pleaded  jointly. 
Afterwards,  fVUtiam  Wrenn  came  forward,  and  acknowledged 
the  plaintiff's  action.  This  was  a  waiver  of  the  plea  alto« 
gether ;  it  being  joint ;  and  judgment  thereupon  was  pro* 
perly  entered  against  both. 

However,  (be  this  as  it  may,)  the  court  had  no  right  to  cor- 

^  rect  the  error.(a)     If  there  was  any  error  in  this  case,  it  was 

^airdtlff.  and  ^^  error  of  law  ;  not  of  the  clerk,  but  of  the  court ;  being  an 

•^  25.  inference  by  the  court  from  the  proceedings,  that  the  joint 

plea  having  been  waived  by  one  defendant,  judgment  ought 

to  be  entered  against  both. 

The  case  of  Shelton  v.  Pollock  Isf  Co.  1  H.  and  M.  423,  il- 
lustrates the  distinction  as  to  what  shall  be  considered  a 
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ekrkat  mistake.    Here,  it  was  not  a  proceeding   in   the      Mauch, 
clerk's  office,  but  entered  in  the  order  book  and  signed  by        ^^^^' 

The  case  in  3d  WaMngton  was  not  like  this.    The  error       .    v. 
complained  of  in  that  case  was  in  the  judgment  of  the  court       veiteh.*"^ 
inform  only  $  being  in  substance  committed  by  the  clerk  i 
because  the  act  of  assembly  furnished  the  rule  by  which  the 
clerk  was  to  enter  up  the  judgment.(a)  (a)  2  Waafh 

Another  objection,  which  ought  to  be  conclusive,  is,  that 
more  than  five  years  having  elapsed  since  the  date  of  the 
judgment,  it  is  too  late  to  correct  it  on  motion, 

Stanard  in  reply.  The  counsel  on  the  other  side  rests  the 
position,  that  ThomaB  Wrenn  was  in  fact  a  defendant  in  this 
cause,  on  the  circumstance  that  there  b  in  the  record  a  re« 
cognisance  in  which  the  person  acknowledges  himself 
special  bail  for  William  and  ThomoM  Wrenn.  But  there  is  no 
proof  that  Thomas  had  any  agency  in  this.  Any  person  may 
enter  into  a  recognizance  of  special  bail,  of  his  own  mere 
motion,  without  the  knowledge  of  the  person  for  whom  he 
undertakes  to  be  bail.  The  act  of  the  clerk,  in  entering  an 
appearance,  is  not  an  act  superintended  by  the  court.  In 
&ct,  ThomoB  Wrenn  never  did  enter  his  appearance.  No 
writ  was  ever  served  upon  him ;  and,  according  to  the  re- 
cord, none  was  ever  authoria^ed.  Every  thing  in  the  record 
shews  that  be  n^ver  was  a  defendant. 

The  erroneous  judgment  of  the  court  wa^  occasioned  by 
the  previous  error  of  the  clerk,  ill  stating  the  plea  to  be 
/otn^,  when  only  one  had  appeared.  It  was  an  error  arising 
from  circumstances  not  in  the  view  of  the  court  when  they 
rendered  the  judgment. 

If  Thomas  Wrenn  had  known,  before  the  five  years  were 
out,  that  there  was.§uch  a  judgment  against  him,  he  could 
have  corrected  it  by  sufier^edeas  ;  on  the  ground  of  its  being 
It  judgment  against  tvfo^  upon  the  confession  of  oTte,  which  is  . 
clearly  erroneous.  Jt/ter  the  five  je^n  h»d  ^lapsed,  hi^ 
pjoiij  remedy  was  by  motion. 
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Mavci,  March  20M,  1815,  the  president  prooounced  the  c<mit*s 

y^^^y.^   opinion. 
Wrenn  '^^^  court,  without  deciding  that  this  case  is  within  reach 

_.      ^-        ,  of  the  doctrine  laid  down  in  the  case  of  Gordon  ▼.  Frazierj  in 

Taoinpson  and 

yJtcb.  2d  Washington^  is  of  opinion,  that  the  facts  in  the  record  suf- 
ficiently prove  that  the  appellant  was  f.  defendant  in  both 
actions.  The  only  proof  to  the  contrary  is  the  endorsemenu 
on  the  writs,  that  they  were  not  to  be  senred  on  him.  The 
declarations,  which  are  presumed  to  have  been  drawn  after 
the  issuing  of  the  writs,  both  include  him  as  a  defendant  in 
the  suits.  The  record  states  that  he  appeared  by  coonael 
and  pleaded  :  the  recognizance  of  special  bsdl  includes  him; 
and  it  cannot  be  presumed  without  his  consent  s  the  judg- 
ments of  the  court  include  him «  whether  rightfully  or  notf 
(admitting  him  to  have  appeared  as  a  defendant,)  it  »  not 
now,  ufion  motion^  proper  to  decide.  The  court  is  therefore 
.  of  opinion  that  the  judgment  of  the  Superior  Court  be  af- 
firmed. 


sSfsi^*  Bealc  againgt  Wilson  and  others, 

1.  A    foptb- 
coining[  bond,     A  motion  was  made,  m  the  Sweet  Sprmga  District  Courti 

^eTJen>c<?te  ^y  Cliiflr/e*  Btale,  against  WUliam  WUBtm^  John  CartmUl.zxA 

to  be  in  pro-  JVathaniel  Ea/fin^  on  a  forthcoming  bond.    "  For  reasons  ap» 

ought  not  'to  P^aring  to  the  court,''  it  was  ordered  that  said   bond  be 

^quwhed^on  gnashed.    No  bUl  of  excepUons  Was  filed :  but  the  clerk  in- 

that,     in    the 

obligatory  or  penal  part  thereof  a  blank  it  left  fo?  the  names  of  the  obligors. 

%  A  forthconun^  bond,  being  inserted  in  the  transcript  of  the  reconi  is  to  be  takeu 
M  tfie  bond  on  which  the  court  gave  judgment,  wi^oat  any  certificate  by  the^derk  to 
that  effect 

3.  If  a  judgment  quashing  a  fbrthcomine  bond  be  reversed,  the  Appellate  Court 
^1  not  proceed  to  nve  judgment  for  the  plaintifr,  unless  it  regularly  appear  that  the 
defendants  had  legal  notice  of  the  motion,  or  appeared  to  oppose  it  If,  therefore, 
there  be  no  biU  of  exceptwu^  making  the  notice,  stated  in  the  record,  a  part  thereof  and 
it  do  not  appear  by  ihejudgfnen$  itself  that  the  defendants  had  legal  notice,  or  appesr* 
ed  in  the  court  below,  the  cause  should  be  sent  back,  to  give  the  plaintifr  an  oppor> 
tunity  to  prove  his  notice,  and  the  defendants  to  make  any  defence  tnereto,  which  meir 
esse  may  admit  o(  according  to  law. 
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€erted  in  the  transcript  of  the  record  a  forthcoining  bond,  on      March, 

the  back  thereof  notice  was  acknowledged,    in  writing,  by   i^v-^-/ 

WWktm  WiUon  and  John  CartmUl^  and  a  notice,  with  affida-        q^^ 

Yit  of  its  sendee  upon  MuAaniel  Eakin  ;  without  certifyine    ^* 

Wilfonand 
that  the  motion  was  made  upon  that  bond  and  notice.    The       others. 

plaintiff  obtained  from  a  judge  of  this  court  a  supersedeas  to 
the  judgment ;  suggesting,  in  his  petition,  that  as  it  did  not 
ai^ar  that  any  evidence  was  adduced  by  the  defendants,  or 
that  any  appearance  was  entered  for  them,  or  that  the  de- 
mand of  judgment  was  in  any  sort  contested,  it  could  not  be 
presumed  that  there  was  any  feict  before  the  court  whereon 
to  ground  such  a  judgment,  except  such  as  might  appear 
on  the  hce  of  the  bond ;  and  the  said  bond  being  in  the  le- 
gal and  proper  form,  and  drawn  up  in  the  usual  mode  in  eve- 
ry respect,  except  that  the  namt9  of  the  obHgora  were  not  in* 
Merted  in  the  obligatory  or  fienal  fiartj  the  plaintiff  presumed 
it  was  quashed  for  this  supposed  error. 

He  was  advised  that  it  is  not  necessary,  in  order  to  give 
validity  to  a  bond,  that  the  names  of  the  obligors  should  be 
recited  in  the  penal  part  thereof;  it  being  sufficient  that 
their  names  are  subscribed  and  tbetr  seals  annexed  ;  which 
point  was  expressly  decided  in  BartUy  (^  Fergueon  v.  Yateu^t 

Wkt,  for  the  defendant.  It  is  not  stated  in  the  record  that 
the  forthcoming  bond  copied  therein  b  that  on  which  the 
motion  wa^  made.  It  therefore  shews  nothing  to  prove  the 
decision  of  the  court  erroneous. 

Wkkham^  in  reply*  In  Levris  v.  Thomfiaon  b*  other$y  2  H. 
i^  M.  100.,  the  forthcoming  bond  was  not  spread  on  the  re- 
cord by  bill  of  exceptions.  The  court  will  always  uke  no- 
tice of  the  forthcoming  bond,  provided  the  clerk  inseru  it  in 
the  record.  They  will  not  intend  the  bond  on  which  the  mo- 
tion was  made  to  be  a  different  one  from  that  appearing  in 
the  record.  If  there  was  any  difficulty  on  the  subject,  the 
court  would  award  a  eertioraru 
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Mabth,  March  20ihi  1815.    The  president  pronouDced  the  coon's 

1815. 

Beale  '^^^^  court  13  of  opinion,  that>  under  the  authoritf  of  the 

V.  case  oiBariley  Uf  Ferguson  v.  Yatesj  (2  H.  ist  M,  398,)  and 

Wilson  and  y  o  »  \  it 

,  others.  pn  general  principlest  the  bond  in  the  record  is  a  sufficient 
bond  under  the  act  of  assembly.  The  judgment'of  the  Dis- 
trict Court  is  therefore  reversed ;  but  there  being  no  bill  of 
exceptions  making  the  notice,  stated  in  the  record,  a  part 
thereof;  and  it  not  appearing  by  the  judgment  of  the  Dis* 
trict  Court,  that  the  appellees  had  notice  of  the  motion,  or 
appeared  in  the  court  below«  the  cause  is  to  be  sent  back  to 
the  Superior  Court  of  Monroe  County,  that  the  plaintiff  may 
have  an  opportunity  to  prove  his  notice,  and  the  defendants 
to  make  any  defence  theretO}  which  their  case^  according  tf^ 
law,  may  admit  of. 


Jo^^ifS  Chapman  against  Armistead. 

l&A^  1815. 

THIS  was  an  action  of  ejectment  in  the  Hajrmarket  Db^ 

session  of  the  ^^^^^   Court,  in  behalf  of  George  Chafiman  against  WUHam 

mortga^r, 

continuing  by  the  mortgagee's  pennl^ion,  i^  to  be  consider^  the  possession  of  the 

mortgagee;  so  that,  where  the  htter  could  recover  in  ejectment,  his  deed  asaigniiig 

the  mortgage  will  enable  the  assignee  to  recover  in  like  manne?. 

2.  A  final  decree  of  foreclosure,  in  favour  of  the  assignee  of  a  mortgage,  ought 
to  put  to  rest  any  controversy  between  the  parties  thereto,  on  the  ground  of  any  sup- 
posed defect  in  the  deed  of  assigiiment 

3.  If  a  debtor,  having  taken  the  oath  of  insolvency,  afterwards  buy  a  tract  of  land, 
of  commissioners,  under  a  decree  in  chancery,  and  convey  it  by  deecl  of  bargain  and 
sale,  the  {purchaser  from  him  is  entitled  to  recover  in  ejectment  against  the  defendant 
in  chancery,  withholding  the  possesion  ;  ivhatever  the  cUums  of  such  vendor's  cre- 
ditors may  be. 

4.  It  seemg  that  a  special  verdict  fin(^ng,  m  hoc  verba,  "  the  froceedi^gM  in  a  suit,  to 
have  their  full  le^al  effect,  agreeably  to  the  &p  uf  evidence,^*  sufficiently  finds  the  faci9 
appearing  to  be  esublisbed  by  those -proceedings.  Q^  See  Hendenon  vs.  AUentt  1-i 
&  ^  235  ;  and  Blank's  MmmUtrator  vs,  Fwahee,  an/te.  p» 

5.  The  whole  effect  of  a  judgment  fbr  the  plaintiff  in  ejectment  is  to  put  the  lessor 
of  the  plaintiff  into  possession  of  the  land ;  and  the  only  pQ>nt  decided  is,  that  he  haq 
a  better  title  to  the  possession  than  the  defendant 

6.  In  a  suit  in  chancery  against  several  defendants,  a  decree  that  the  complainant 
recover  against  one  of  them,  the  residue  of  the  land  cUinied  and  owned  by  that  defe^* 
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AfmUtead^  for  seven  hundred  acres  of  land  in  Prince  William      March, 

County.  The  declaration  having  been  served  in  May,  1 806,  and   i^»^^-Ji 

issue  joined  in  October  following,  on  the  plea  of  not  guilty ;  the      chapman 

defendant,  on  the  3d  of  November,   1808,  filed  an  alBdavit,     .     7-     , 

Annistead. 
stating,  that  his  counsel  had  filed  that  plea  by  mistake  ;  that  in         

feet,  he  had  no  interest  in  the  premises,  either  in  possession  ^^n^^^p'^f^ 

or  reversion,  "  for  that  his  mother,  Lucy  Armistead^  holds  ther,  after  tak- 

thc  said  lands  as  part  pf  the  dower  to  which  she  was  enti-  [Jf  poJdons* 

tied,  out  of  her  deceased  husband's  estate,  and  that  the   re-  '^^^^  by  him 

to  the  other 
version  is  in  his  brother,  George  Armisiead.*'     On  the  mo-  defendants ; 

tion  of  Lucy  ArmUteadj  she  was  admitted  a   co-defendant  **)f^  ^^.  ^^^^^ 
"  '  *f  possession, 

with   the   said   William^  for  the  purpose  of  defending  her  &nd  execute  a 

right  of  dower  in  the  land  claimed  by  the  plaintiff;  "  upon  Sie^Mme^^in 

condition  that  she  would  not  require  the  lessor  of  the  plain-  *®^.»  "  without 
.  .  .  ^  which  convey- 

un  to  go  farther  back,  m  tracmg  his  title,  than  he  woukl  ance,  howe- 

be  obliged  to  do  if  WUliam  ArmUtead  were  the  sole  defend-  \l\ftn^^ 

ant."     George  ArmUtead^  also,  on  the    16th  of  May,  1810,  said  complain- 
,  .     .         .  .  ......  ,         ,  ..,*...    ant  by  force  of 

claiming  title  to  the  land  m  dispute,  under  the  will  of  his  this  decree;" 

fether,  John  ArmUtead^  was,  on  his  motion,  (which  the  plain-  ??  "^^  *  J^, 

'  ^  '  ^  *^  decree,  until 

tiff  opposed,)  entered  as  a  co-defendant  ;  to  which  opinion  the   suit  be 

of  the  court,  the  plaintiff  filed  a  bill  of  exceptions.  .  fol\U^^  de^ 

George  and  Lucy  Armiatead  both  acknowledged  the  lease,  fendanU. 

entry,  and  ouster,  pleaded  not  guilty,  &c.  7.  in  such 

At  the  trial,  which  took  place  the  same  day,  the  defend:  ^^ncf*^^ 

ants  offered  in   evidence  the  decree  and  proceedings  in  a  viously   mart' 

suit  in  chancery,  in  Prince  William  County  Court,  as  a  part  5efe^,J^  j^^ 

of  the  title  of  the  defendant,  George  Armiatead:  which  suit  Person  under 

whom  one  of 
was  brought  by  him  m   September,  1800,  against  his  bro- the  other  de- 

thers,  John  B.  Armiatead  and  William  Artniatead j^nd  sundry  ^lahns  U  bv 

persons,  purchasers  from  them  ;  of  whom  Jeaae  Simmay  un-  assignment  of  . 

der  whom  the  plaintiff  claimed,  was  one :  but  the  aubfiana  and  decree  erf* 

had  never  been  aerved  on  the  aaid  Jeaae  Simma  s  and,  it  ap-  foreclosure,  is 

*^    not  to  be  un- 
peared  in  the  record  that  the  suit,  after  many  renewals  of  stood  as  recov- 

the  process  in  vain,  was  afterwards,  viz.  in  June,  181 1,  dia-  ^ecree^ 

mUaedaa  to  him.  The  decree  pronounced  in  November,  1808, 

8.  A  plain- 
tiff in  eject- 
ment may  recover,  notwithstanding  a  widow  appears  to  be  entitled  to  dower  in  the 
land  in  controversy,  if  such  dower  hat  not  been  oBdgned ;  for,  until  such  assignment, 
has  no  right  of  potaetsion,  and  the  recovery  by  the  plaintiff  is  subject  to  hertitU. 
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was,  "  that  the  complainant  do  recover  against  WUHam  -A^ 
mieteadfM  the  residue  of  the  land  claimed  and  owned  bf 
the  said  William  Arnmtcad^  under  the  will  of  his  fether,  qfter 
taking  from  the  land  90  devised  the  fiortiam  sold  out  by  the 
$aid  WUUam  to  the  other  dtfendanta  in. the  cause :  and  that 
the  said  WUUam  Armistead  do  yield  fiossession  of  the  said 
land  accordingly,  and  execute  a  conveyance  for  the  saina 
in  fee ;  without  which  conveyance^  however^  the  title  is  t<k  b9 
in  the  said  comfilainantj  by  force  qf  this  decree.** 

To  which  evidence  the  plaintiff  objected,  as  inadmissible  ; 
but  the  court  overruled  the  objection,  and  admitted  the  said 
decree  and  proceedings  to  go  in  evidence  ;  whereupon  the 
plaintiff  filed  a  second  bill  of  exceptions. 

The  jury  found  a  special  verdict  as  follows :  That  Johm 
Annistead  departed  ^is  lifo  on  or  about  the  last  of  June  1 79Bj 
seised,  &c.  of  a  large  tract  of  land,  whereof  the  lands  in  tho 
declaration  mentioned  were  a  part,  situate  apd  being  in  the 
counties  of  Prince  William  and  Loudoun  ;  that,  by  his  last 
will,  he  devised  the  lands  aforesaid,  as  expressed  in  the  fol- 
lowing clause  thereof,  in  these  words,  to  wit : — ^*'  Item,  my 
lands  in  the  counties  of  Prince  William  and  Loudoun,  now 
in  my  possession,  I  g;^ive  to  my  sons  John  Baylor  Armistead^ 
William  Armistead^  and  Addison  Armistead^  and  their  heirs, 
as  they  respectively  arrive  at  the  age  of  twenty-one^  years, 
according  to  a  survey  and  division  thereof  made  into  three 
lots,  by  Mithaniel  Tylery  by  my  direction  ;  my  eldest  son  to 
have  the  first,  and  my  second  to  have  the  next  choice  of  the 
sud  lots  i"  that  the  said  last  will  was  fully  proved  and  re- 
corded in  the  general  court,  m  these  wordsy{\)  life,  that  the. 

(1)  Note.  The  clause  under  which  George  ArmUtead  claimed,  was 
the  following,  viz.  "  Item,  the  lands  for  which  I  have  sued  Mr,  Mn 
Carter,  adjoining  my  lands  in  the  countiei  of  Prince  William  and  Lota- 
donn,  (in  case  the  same  shall  be  recovered  at  the  time  my  son 
Oeor^  arrives  of  age,)  I  then  give  the  same  to  my  said  son  George 
and  his  heirs :  but  in  case  they  should  not  be  recovered  at  that  period, 
then  I  g^ve  to  my  said  son  Geor^^e  and  his  heirs,  eight  hundred  acres,  to 
be  Isdd  off  out  of  the  tract  of  land  given  to  my  sons  Johtit  TVHUam,  and 
AcUBwrh  so  as  to  take  the  same  quantity  from  each  of  them." 
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ikfot  or  dtridend,  devised  and  allotted  to  fVUliam  jirmhtead 
by  the  said  will)  was  ofmards  of  thirteen  hundred  acres  ; 
of  which  said  dividend  the  said  WHHam  Armiatead  was  pos- 
sessed under  the  will  aforesaid  ;  that  the  lands  in  the  decla- 
nuion  mentioned  were  a  part  of  the  said  dividend  ;  and  that 
do9er  hoM  never  been  allotted  unto  the  defendant  Lacy  Armi^ 
9iead^  widow  of  the  said  John  Armiatead^  of  and  in  the  said 
tract  of  land  devised,  as  aforesaid,  to  the  defendant  William 
yirmi$tead. 

The  jury  also  found,  in  hec  verba^  « to  have  their  full  le» 
gal  effect  agreeable  to  the,  law  qf  evidence^*  the  proceedings 
ki  a  suit  in  the  SuperiorC^urt  of  Chancery  for  the  Richmond 
District,  between  ./eMr  ^imm^,  complainant,  and  William  Amd' 
9teadf  defendant,  to  foreclose  a  mortgage  executed  by  the  said 
William  Armiatead  on  the  3d  of  Dec.  1794,  to  a  certain  Abra^ 
kam  Morehouse^  of  a  tract  of  land,  on  Bull  Run,  in  the  Coun- 
ty of  Prince  William,  containing  1 1 40  acres,  which,  by  a  deed 
of  bargain  and  sale,  bearing  date  the  15th  of  April  1795,  and 
appearing  in  the  record  of  those  proceedings,  the  said  Abra^ 
htim  Morehouaef  by  David  AlHaon^  his  attorney  in  fact,  alien- 
ed, assigned,  and  conveyed  to  the  complainant,  subject  to 
the  equity  of  redemption. 

A  decree  of  foreclosure  appeared  in  that  suit,  dated  Sep- 
tember 32d  1801,  and  the  jury /bund  that  the  land  was  sold 
by  commissioners  to  the  said  Jeaae  Simma ;  he  being  the 
highest  bidder  at  the  sale  ;  whereupon  they  made  a  deed  of 
bargain  and  sale,  dated  July  13th  1804,  to  him  and  his  heirs, 
Ibr  the  lands  in  the  mortgage, "  a  fiart  whereqfwere  the  landa 
in  the  declaration  mentioned.**  The  report  of  the  commis- 
sioners was  approved  by  the  court,  and  affirmed,  the  27th 
of  May  1805. 

The  jury  &rther  found  that  Jeaae  Simmaj  on  the  30th  day 
of  August  1804,  sold  and  conveyed  the  said  tract  of  land  to 
tbe  lessor  of  the  plaintiff,  by  his  deeds  of  bargain  and  sale 
duly  proved  and  recorded,  in  hacverba^  Sec. 

They  also  found,  that  at  the  time  of  the  sale  of  the  pre- 
mises in  the  declaration  mentioned,  under  the  decree  of  the 
Superior  Court  of  Chancery  aforesaid,  that  is  to  say,  on  the 

VOL.  IV.  3  C 
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13th  d^Lf  of  July  1804,  the  defendant  WUHam  jfrmiMtead  ^ 
in  fio89€$9ion  of  the  said  premises,  and  had  been  in  fioueeekm 
of  the  same /rom  the  date  of  the  mortgage  made  bf  him  to 
Morehouae  as  aforesaid,  and  hoe  continued  in  the  fiooeeeeioti 
ever  eince  /  that  fVilMam  Armietead  was  in  possession  of  the 
land  in  the  declaration  mentioned,  but  that  the  same  was 
worked  by  Lucy  Jtmmtead^e  hands,  and  the  hands  of  WU* 
Bam  Armi9tead*9  children  ;  that  the  said  Lucy  AmOetead  has 
occasionally  resided  out  of  the  County  of  Prince  William, 
during  wluch  time  William  Amdetead  managed  the  hands, 
sold  the  cropsiand  the  place  was  called  WiUktm  Armieteati^o 
in  the  neighbourhood,  btDt  the  widow's  furniture  was  there 
during  aU  the  time  of  her  absence )  that  the  possession  of 
WiUiam  Armiatead  was  not  claimed  by  him  to  be  held  u&der 
the  said  Simme^  or  Chafiman^  or  either  of  (hem. 

Finally,  the  jury  foundy  that  a  suit  was  instttotsd,  in  th<f 
year  1800,  by  the  defendant  Oeorge  Armieteadf  against  the 
defendant  William  Armiatead  nnd  others,  for  the  recorery  of 
hb  share  of  the  land  devised  by  his  fiither ;  (no  recoreiy 
haying  ever  been  had  from  Carter  for  the  benefit  of  the  de- 
fondant  George/)  and  that,  in  November  1809,  the  County 
Court  of  Prince  William,  in  that  suit,  entered  the  decree  first 
above  mentioned  ;  that  the  lands,  comprehended  in  the  said 
decree  were  all  the  lands  that  remained,  in  1804,  out  of  the 
lands  devised  to  William  Armiatead^  as  aforesaid,  after  taking 
out  the  lands,  previous  to  that  year,  sold  and  delivered  by 
him ;  and  that  the  land  comprehended  in  the  saki  decree 
was  less  than  366  acres;  concluding  their  verdict  in  the  usual 
form.  The  matters  of  law  arisbg  from  this  special  verdict, 
being  argued,  were  determined,  and  judgment  entered,  for 
the  defendant ;  from  which  judgment  the  plaintiff  ai^aled. 


Wickham^  for  the  appellant.  The  first  question  in  this 
case  is,  whether  the  title  was  sufficiently  conveyed  to  the 
lessor  of  the  plaintiff,  to  enable  him  to  maintain  ejectment 
against  William  Armiatead^  the  mortgagor  of  the  land,  who 
remained  in  possession. 

The  lessor  of  the  plaintiff  sues,  as  assignee  of  the  title  of 
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the  mortgagee ;  and  it  is  clear,  that  the  mortgagor's  posses*      Mabcb» 
flion  is  no  impediment  to  the  effectual  conyeyance  of  the  title    i^ii^^^^i 
hf  the  mortgagee,  Duval  ▼.  Bibbj  3  Cally  363,  is  in  ev^cry  re-     chapinwi 
spect  analogous  to  the  case  now  before  the  court,  and  shews     ^     T*     . 
that  the  possession  of  the  bargainor  after  the  conveyance 
will  not  render  a  deed  by  the  bargainee  void*    In  Keech  ▼• 
HaUf  1  Doug.  31,  it  is  said  that  a  mortgagor,  continuing  in 
possession,  is  only  a  tenant  at  will ;  and,  according  to  the 
case  of  Smartle  ¥.   WUHamsi  1  Satk.  345,  the  assignee  of  a 
mortgage  can  bring  ejectment,  notwithstanding  the  mort^ 
gagor  continues  in  possession^ 

But  the  act  of  assembly  (a)  puts  it  beyond  aU  doubt,  that  i^^'jl^^; 
Sbnms  had  a  sufficient  title  to  enable  him  to  convey  to  Chafi'  sect  19, 
man  i  because  the  conveyance  to  Simma  waa  by  commission* 
ers  under  a  decree  of  the  Court  of  Chancery. 

As  to  George  ArmUteaiVa  title,  he  never  was  in  possession 
of  the  land,  but  was  improperly  admitted  a  defendant,  with* 
out  the  plaintiff's  consent.  The  case  therefore  is  to  be  con- 
sidered as  between.  fViiUam  ArmUtead  and  the  plaintiff.  Our 
right  to  recover  is  therefore  certain :  for  WilHam  ArmUtead 
is  estopped  by  his  own  deed  from  denying  that  his  own  title 
was  good,  though  a  third  person  might  put  us  to  the  proof 
rf  it.  In  ejectment  by  the  mortgagee  against  the  mortgagor, 
be  never  goes  higher  than  the  deed  from  the  defendant^  But 
if  George  Armistead  be  received  as  a  defendant,  his  title  is  no 
better  than  that  of  WUHam.  His  claim  depends  upon  the 
will  of  John  Armiatead^^nd  the  record  of  his  suit  in  chance«r 
ry»  I  consider  those  proceedings  not  lawful  evidence  in  this 
cause,  being  not  between  the  same  parties.  (A)  They  took  (*)  J^oyiiM  v, 
place,  too,  long  after  the  plaintiff^s  title  had  accrued.  373 ;   chu;i 

But  if  that  record  was  admissible,  it  is  not  sufficient  tQ*"^^.. ^^ 

'  man,  Ibtd.  39on 

bar  our  recovery ;  for,  by  the  decree  in  his  fevour,  George 
Chaftman  obtained  only  an  equitable  title  ;  not  a  legal  one. 
Besides,  the  decree  itself  is  only /or  such  lands  as  WilHam 
Armistead  had  not  previously  conveyed. 

Calli  for  the  appellees.     1.  The  deed  from  Simms  to  the 
lessor  of  the  plaintiff  did  not  pass  the  legal  estate  \  becau9iQ 
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it  is  found  by  the  verdict  that  Wiilmm  ArmUtead^9  posses- 
sion was  adverse.  The  Terdict  sajs  that  he  held  bf  eotui^ 
nued  possession  from  the  time  of  his  father's  death ;  and 
that  he  did  not  claim  under  Simmsy  or  udder  Chafitnan.  His 
possession  muat  therefore  have  been  adverie^  and  not  uodcr 
the  mortgagee. 

The  cases  cited  by  Mr.  Wkkham  are  not  opposite.  Dutvml 
Y.  Bibb  was  a  case  of  a  deed  of  trust.  The  person  who  ex- 
ecuted the  deed  was  clearly  a  tenant  at  wiU,  hokling  under 
the  trustee.  Upon  principle,  there  is  a  difference  between 
a  mortgage  and  a  deed  of  trust. 

A  decree  of  foreclosure  is  like  an  elegii.  The  inquest  up- 
on the  elegit  gives  a  title  to  the  tenant  by  elegit  to  muntala 
ejectment.  The  decree  of  foreclosure  has  the  same  effect  c 
it  does  not,  of  itself,  give  fiossesskm^  but  only  a  right  to  as» 
sert  it  by  ejectment.  SimniM  then,  by  the  decree,  did  not 
obtain  possession,  against  the  adverse  possession  of  WUlkam 
Armisteady  and,  therefore,  could  not  convey  by  deed  of  bar« 
gain  and  sale  to  Chafiman, 

Besides,  commissioners  who  sell  by  virtue  of  a  decree 
have  no  power  to  make  conveyances,  until  the  sale  has  been 
sanctioned  by  the  court.  On  the  day  when  the  conunission- 
ers  executed  the  conveyance  to  Sknmsf  they  had  so  authori- 
ty to  make  it;  the  sale  having  not,  at  that  time,  been  sanction- 
ed by  the  court. 

Another  objection  is  important.  The  jury  have  not  found 
the  fact  of  the  assignment  of  the  mortg^e ;  but  only  evi^ 
dence  of  the  fact  They  merely  find  the  proceedings  in  the 
suit  in  chancery,  «  to  have  their  full  legal  effect  agreeable  to 
the  law  of  evidence  ;**  without  saying  what  facts  are  thereby 
established. 

2.  The  title  of  George  ArmUtead  is  paramount  to  that  un- 
der the  mortgage,  and  is  no  equitable  title,  but  a  legal  one. 

When  he  attamed  the  age  of  twenty -one  years,  he  was  n 
devisee  of  eight  hundred  acres  of  these  lands,  as  tenant  in 
common  with  his  brothers.  The  mortgagee  was  bound  \p 
take  notice  of  the  will,  which  was  recorded.  Otorge  was 
tenant  in  possession  with  WWianu    Any  man  may  be  adai^- 
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ted  ft  defendant  in  ejectment.  Shall  the  court  permit .  the 
yain  thing  of  a  recoverjr  of  possession,  when  a  third  person 
has  the  better  title  ?  The  court  will  always  receive  a  person 
offering  himself  as  defendant,  to  prevent  collusion  between 
iht  plaintiff*  and  the  person  whom  he  made  the  defendant 

3.  The  plaintiff  could  not  recover,  as  the  defendant  Luof 
ArwtUtead  had  never  had  her  dower  assigned  her,  and  there«> 
fore  had  a  right  to  remain  in  possession  of  the  manor  plan* 
tfttioB  until  her  dower  was  laid  off^i 
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MehoUu^  on  the  same  side.  In  discuaaing  this  case,  I  shall 
enquire,  first,  whether  CAo/kimm  has  shewn  on  the  record  anj 
title  to  recover,  under  the  proceedings  in  chancery,  or  under 
the  assignment  from  Morehouse  to  Sfmrns^  and  the  deed  from 
Stmms  to  Chafiman :  secondly,  whether  the  defendant  George 
Armittead  does  not  shew  a  better  title  to  the  land  than  the 
plaintiff  has  shewn :  and,  thirdlyy  I  will  notice  some  argu* 
ments  of  Mr.  Wiekham^  omitted  in  discussing  the  two  pre- 
ceding points. 

1.  As  to  Chafiman*9  rights,  growing  out  of  the  decree  and 
{MOceedings  in  Chancery.  The  suit  was  merely  against 
W^lUam  JrmUtewiy  and  the  decree  to  foreclose  hU  right, 
George  Armitead  was  no  party,  and  his  rights  cannot  be  a^ 
fected.  We  do  not  object  to  the  record  of  that  suit's  having 
been  read,  though  the  objection  would  be  stronger  for  us, 
than  that  which  is  taken  on  the  other  side,  against  the  read- 
ing of  the  record  of  the  suit  in  behalf  of  George  Armistead 
against  JVUHam  Armktead  and  others.  But  it  certainly  is 
not  evidence  of  title  against  George  Amdstead ;  however 
proper  it  may  be  to  shew  that  the  step  of  a  recovery  against 
William  AmUstead  had  been  taken  by  Simms^  the  decree 
to  foreclose  only  took  away  WilHam  ArviUtead*9  right  tore*- 
deem,  and  disturbed  no  other  title.(tt)  The  court  in  such  ^^^J***^ 
case  leaves  the  plaintiff  to  such  title  as  he  hath.  We  also 
JbaTe  a  decree  fbr^  the  land  in  controversy.  The  rights  of 
Bmfno  are  not  excepted  in  our  decree,  because  he  is  not  one 
of  those  to  whom  portions  of  land  devised  were  sold  out  by 
WHMam  Arwkuad,    Herei  tbetty  is  decree  against  decree* 
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The  least  that  can  be  said  is,  that  one  neutralizes  the  other. 
But  our  decree  has  this  advantage,  that  SUnnu  was  a  party  to 
our  suit,  and  if  the  decree  against  him  was  erroneous,  it  is 
binding,  not  having  been  reversed. 

Mr.  CqWb  objection  to  the  decree,  that  no  power  was  gives 
the  commissioners  to  convey  the  land  until  their  report  was 
approved  by  the  court,  is  well  founded.  Besides,  there  was, 
according  to  the  verdict,  adverse  possessions  both  when 
SimmM  and  when  the  commissioners  pretended  to  convejr* 

But  Mr.  fVickhamy  though  he  admits  the  rule,  that>  if  a 
,  person  out  of  possession  make  a  deed,  his  alienee  canliot 
maintain  ejectment,  denies  its  application  to  this  case ; 

1st.  On  the  ground  of  autkorUy  s  and,  next,  on  general 
firincifilee. 

As  to  authwrity^  he  says,  that  Duval  v.  BM^  3  Call^  363, 
decides  thi6  caset    What  does  that  case  decide  \    Merel^y 
that  where  B.  conveys  to  G.  who  suffers  him  to  continue  30 
years  in  possession,  and  then  G.  sells  to  D.  and  T.  B.  cannot 
object  his  own  possession,  agidnst  his  own  deed,  in  opposi* 
tion  to  an  ejectment  brought  by  the  two  last  purchasers ; 
because,  being  permitted  by  G.  to  remain  in  possesnon,  his 
possession  was  that  of  G.,  which  the  latter  tfaerefbre  could 
transfer ;  and,  especially,  because  a  party  is  estopped  by  Ma 
awn  deed  from  objecting  his  own  possession  as  a  bar  to  a 
right  claimed  under  it.     Tabb  v.  Baird^  3  CaU^  475,  is  a  esse 
which  serves  to  explain  that  of  Duval  v*  Bidbf  and  is  an  ex* 
press  authority  in  our  fieivour,  shewing  not  only  that  there 
must  be  a  possession  in  the  grantor,  to  enable  Lim  to  con* 
vey,  l>ut  that  such  possession  mu4t  be  foumd.    Here  there 
was  no  possession  in   Slmme^  or  in  the  commissioners,  and 
adverse  possession  in  William  AmdeUad  is  expressly  found ; 
so  that  this  case  is  stronger  than  T\ibh  v.  Bqkd.    It  may  be 
said  that  William  Armiatead^^  possession  is  like  that  of  Bibb  ; 
and  that  he  is  estopped  by  his  mortgage*    But  to  this  there 
are  two  answers  :-~lst.  That  the  objection  does  not  come 
merely  from  him,  but  from  George  ArmUtead  :  and  3dly,  it 
will  appear,  from  what  I  shall  shew  hereafter,  that  George 
Armiatead  was  tenant  in  con^mon  with  William  j^  and  tjbMt  he 
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in  Ikct  was  tii  possession  as  well  as  WUUam.    The  authorities      Mahcb, 
mre  therefore  in  our  favour.  t^^v-^_i 

3.  But  it  is  next  objected  that,  on  general  firincifiiesy  the      chapman 
possession  of  the  mortgagor  is  the  possession  of  the  mort-     ^     7*     . 
gagee.     Mr.  Call  has  already  commented  on  that  subject, 
and  explained  the  difference  between  a  deed  of  trust  and  a 
viortgage  in  thb  particular.    I  will  only  trouble  the  court  a 
short  time  on  it. 

In  this  country,  the  course  is  to  decree  a  saley  and  the 
court  ought  to  make  an  order  to  put  the  purchaser  in  pos- 
session. In  England,  the  practice  being  not  to  decree  a  sale, 
but  a  foreclosure,  the  party  is  in,  merely  of  his  own  right 
affirmed ;  and,  therefore,  an  ejectment  it  necessary.(a)  Here  (a)  2  JIA.  103. 
the  purchaser  may  be  a  mere  stranger,  who  had  no  claim 
before ;  and  as  neither  hej^  nor  the  commissioners,  have  had 
possession,  it  is  necessary  to  be  given,  before  the  purchaser 
can  convey.  Besides,  where  there  is  a  decree  to  foreclose 
and  a  sale,  the  possession,  if  held  in  opposition  to  the  decree, 
would  bCy  from  that  time,  adveve.  In  this  aspect  of  the 
case,  the  lessor  c^  the  plaintiff  does  not  claim  as  mere  as- 
signee of  the  mortgagee,  but  under  the  sale.  But  what  is 
conclusive,  in  my  judgment,  is,  that  the  jury  have  expressly 
found  an  adverse  possession,  unconnected  with  Simrn^  s 
which  puts  an  end  to  all  inference. 

The  next  question  is,  what  is  the  effect  of  the  mortgage 
independent  of  the  decree  I 

If  the  decree  be  thrown  out  of  the  case,  the  main  link  in 
the  plaintiff's  titie  is  broken, because  the  conveyance  to  Chafi" 
man  bom  Simms  derives  its  whole  efficacy  from  the  decree. 
T^f  conveyance  it  not  an  attignment  of  the  mortgage^  but  an 
attempt  to  convey  an  absolute  titie.  Besides,  our  objection 
to  a  transfer  of  the  legal  estate  from  Simtru^  on  account  of  his 
want  of  possession,  would  equally  apply  to  a  claim  set  up  in- 
dependentiy  of  the  decree.  But  there  is  no  proof  of  a  trans- 
fer of  the  mortgage  to  Stnnu.  The  jury  Bnd  evidence  only, 
and  not  fact%^  in  relation  to  the  suit  of  Bmms  v.  ArmiMtead, 
The  distinction  between  evidence  offsets,  and  Ude  facts  them- 
selves, is  so  well  known  as  to  require  no  authority  to  prove 
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Marcb,      it.    But  with  respect  to  the  deed  of  assignment  to  SummSf 

.  ^,^^^1    they  do  not  even  find  evidence  ;  for  what  they  find  is  a  tran- 

Chapman      script  of  a  record  of  a  scit,  in  which  the  paper  purporting  to 

Y'     ,     be  a  deed  was  exhibited,  not  even  an  office  copy  of  the  deed. 
Armistead.  *.  .^  ^ 

The.  power  of  attorney  too,  from  Morehouse  to  jiaison^  is  not 

(a)BullyJV'.  P.  proved,  but  merely  inserted  in  that  record  without  proof. («) 
It  would  seem,  therefore,  that  no  title  is  made  out,  under  the 
mortgage  or  the  alleged  assignment  of  it. 

But  there  is  another  objection  to  the  title  of  Sitmne^  un- 
der the  mortgage  or  assignment  The  deed  from  Mire^ 
house's  attorney  to  Simms  bears  date  the  35th  of  March, 
1797 : — it  appears  that  the  latter  took  the  oath  of  insolvency 
at  Alexandria,  on  the  SOtkof  August,  1800,  and  conveyed 
the  land  to  Ckafimartj  August  13th,  1804  :  so  that,  in  1800, 

(b)  Rev.     all  the  property  of  Simms  either  vested  in  the  sheriff,(6)  or 
p.  304.  *  ^^^  ^^^  conveyed  to  trustees  for  the  use  of  his  creditors, 

as  appears  by  the  tenor  of  his  oath ;  and,  of  course,  he 
could  not  convey  m  1804,  so  as  to  transfer  a  title.     *^ 

3.  George  Armistead^^  under  the  will  of  his  father,  has  a 
better  title  than  the  lessor  of  the  plaintiff,  and  paramount  to 
bis  or  WiUiam  Armisteat^s. 

By  the  willy  there  was  a  good  executory  devise  to  George 
Armisteadf  which  vested  immediately  on  his  attaining  the  a^e 
of  twenty-one  years,  without  the  suit;  for  the  jury  hare 
found  that  no  recovery  was  had  against  Carter.  The  title 
vested  in  him  was  not  a  mere  equity,  but  an^  absolute  legal  ■ 

(c)  3  Blacks,  estate,  which  he  could  enforce  by  ejectment  (c)    George  and 
2^ff«^^  ^>T^f«»»  were  tenants  in  common  :  for  there  may  be  a  teoan- 

remrt.  (old ed.)  cy  in  common,  of  unequal  portions,  if  it  be  an  undivided 

239   240    200  • 

(J)  2  Cniise."  ®*'**®'  Without  any  unity  of  interest  to  create  a  jointenaocy. 

^^'  ^ .?  'Ja  W    No  decree  was  necessary  for  George,  except  for  par- 

3  Vezey,  sou  tition  ;for  Wmkm's  possession  was  his  possession,  which 

^\e)  3  Crwe,  ^**  ^^^^^^  ^^  W»  paramount  tiUe  under  the  wah(<r)    He 

451.  %  11.       therefore  need  not  rely  on  the  decree^  as  giving  tUle  ;  but  on 

i^^wlU  i  for  the  decree  only  made  fiartitionf  but  the  will 

gave  the  tUh  without  any  deed.    It  may  be  said,  that  the 

mortgage  was  an  ouster  of  George  Armistead*s  posaeisien  : 
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but  it  could  not  have  that  effect ;  for  it  only  conveyed  what      Mabcb» 
the  mortgag^or  had  a  right  to  coavey.(a)  \_^«v-^^ 

3.  I  will  now  briefly  answer  some  of  Mr.   Wtckham*a  re-      chapman 
marks  not  involved  in  my  previous  discussion.  y- 

He  says  that  George  ArmUtead  ought  not  to  have  been  ad-         .—.. 
mitted  a  defendant,  but  put  to  his  ejectment.  ssh^^l^^* 

For  what  purpose,  when  it  could  as  well  be  decided  in 
this  suit,  as  in  another  ? 

Again,  he  says,  that  William  jfrmUteatP^  deed  of  mort* 
gage  is  an  estoppel  to  him,  and  that  Chafiman  is  not  bound  to 
trace  his  title  farther  back  than  to  that  deed. 

tf  this  be  true  in  relation  to  William  Anniatead^  it  cannot 
affect  George ;  and  this  is  a  difference  between  Duval  vs. 
Bibbj  and  the  case  before  us. 

Mr.  Wickham  also  says,  the  decree  in  favour  of  George 
Armiatead  is  only  for  the  balance  left,  after  deducting  the 
lands  sold  out  by  William  Armiatead  to  the  other  defendants. 

To  this  I  answer,  that  the  land  claimed  by  Simma  could 
not  be  considered  as  excepted  by  the  decree  ;  because  his 
title  was  controverted,  and  no  sale  had  ever  been  made  to 
him  by  William  Armiatead, 

Wickham  in  reply.   As  to  William  Armiatead*a  title,  I  have 
always  taken  it  for  granted,  that  the  possession  of  the  mort« 
gagor  was  the  possession  of  the  mortgagee,  who  has  the  right 
to  assign.     By  the  cases  of  Tabb  vs.  Bairdy{b)  Hall  vs.  Hally     (^j  3  ^^ 
(c)  and  Clay  vs.    Whice^{d)  taken  in  connection  with  ^^'^^^^^fy.ji^  400 
vs.  Bibb^{e)  the  law  is  settled,  that,  when  a  man  is  diaseiaaed^     (d)  1  ifi/t/, 
he  cannot,  while  out  of  possession,  convey  by  any  statutory     ^\  3  ^^ 
conveyance.     But  a  man  whose  possession  doea  not  com-  362. 
mence  adversely  has  not  a  right  to  declare  himself  as  holding 
by  adverse  possession.    The  doctrine  contended  for  would.   ^ 
disable  a  landlord   from  conveying,  if  his  tenant  held  over 
after  the  year,  or  the  true  owner  from  conveying,  if  another 
uguatted  on  his  land,  without  pretending  to  a  titlcJ. 

The  mortgagor  holds  by  consent  of  the  mortgagee,  and 
not  against  him.  The  jury  say  that  all  the  proceedings  in 
chancery  are  to  have  the  effect  of  lanxful  evidence,    Certain- 

VOL.  IV.  3D 
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tyto  a  common  intent  is  sufi^ient  in  special  verdicts.  £(itC 
the  conveyance  by  the  commissioners  to  SimniMy  {which 
ia  found  by  the  juryy)  is  of  itself  sufficient.  That  deed  con- 
veyed to  him  the  «  a5§olute  title**  to  the  land.  It  was  war- 
ranted and  directed  by  the  court.  If  he  decree  was  thatthejr 
should  sell  the  land  ^/or  ready  money/*  which  (of  course) 
they  were  to  receive.  Would  the  purchaser  pay  the  monej 
without  a  title  ?  This  decrees  therefore,  impliedly,  though 
not  in  termsy  directed  them  to  cpnvey.  In  addition  to  all  thisy 
their  report  was  approved^  and  the  sale  and  conveyance  af- 
firmed b  y  the  court.  Let  the  decree  be  right  or  wrong,  it 
was  binding  on  the  fiartie*  ;  not  haying  been  reversed  by  any 
court  of  competent  jurisdiction. 

Gentlemen  clutch,  with  great  avidity,  at  the  discovery  that 
the  power  of  attorney  was  not  proved.  It  was  an  exhibit  in 
the  cause,  referred  to,  as  such,  in  the  bUly  which  wa§  taken 
pro  eonfe9%o^  This  was  an  admission  of  record,  that  the 
power  of  attorney  ft»M  proved.  The  defendant  might  have 
called  for  proof  of  the  exhibit,  but  not  without  answering 
the  bill.  As  to  the  circumstance  of  Simm9*a  oath  of  insol- 
vency, he  purchased  of  the  commissioners  aJterwardMy  and 
had  as  good  a  right  to  purchase  as  any  other  person.  Bat» 
although  the  town  of  Ahxandria  b  governed  by  the  lairs  of 
.Virginia,  it  is  only  in  conseqjuence  of  their  being  adopted  hj 
Congress  for  its  government ;  and  the  laws  of  Alexandria 
cannot  dispose  of  part  of  the  territory  of  Virginia. 

The  practice  in  England  is  not  to  decree  possession  to  the 
mortgagee,  but  only  a  foreclosure ;  whereupon,  the  mort- 
gagee brings  ejectment.  In  this  country,  the  conveyance 
by  the  commissioners  carries  the  ^  abaolute  title  to  the  pur- 
chasers and  all  persons  claiming  under  them." 

But  how  is  it  found  that  William  Armiatead  had  adverse 
possession  ?  It  is  found  a  continuing  possessiop  from  the 
time  of  the  mortgage ;  and  that  he  did  nor  claim  under  Stmms 
or  CAa/ima«;— which  is  merely  a  negative  finding.  In  />u- 
val  V.  Bibb,  adverse  possession  was  /loaitively  found. 

In  ejectment  every  pttrson  has  not  the  right  to  enter  him- 
self defendant ;  but  onljr  a  man  in  possession^  or  whose -te* 
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Bftnty  or  person  holding  under  him,  is  in  possession :— not      Ma^cr, 
a  mere  claimant  of  title.(a)     George  Armistead  never  was  in    i^—^^-Li 
possession^  apd  therefore  was  improperly  admitted  a  defen-     chapman 

_     .             -,              ^               .       ,        Armistead. 
I  admit  ^he  executory  devise  to  George  ArmUtead  to  be         

^ood ;  but  he  cannot  claim  by  ejectment.    On  attaining  the  jJ^^gg^^ew 

age  of  twenty-one  years,  he  took  no  legal,  but  an  equitable  York  edition, 

estate  only.    It  was  not  the  intention  of  the  testator  to  give  '^ 

him  an  estate  in  common  with  his  brothers,  but  a  certain 

number  of  acies  in  severalty.    Until  his  part  is  laid  off,  he 

is  not,  at  lavf^  entitled  to  a  foot  of  tlie  knd,  but  must  go  into 

chancery  for  the  purpose  of  getting  his  600  acres  laid  off  to 

him.     He  has  a  right,  m  eguiti/j  to  sue  WUliam  Armigtead^ 

arid  all  claiming  under  hims  and  his  title  would  be  paramount 

to  that  of  tliem  all :— but  he  has  no  remedy  at  law.    Whe* 

ther  we  should,  thereupon,  lose  any  part  of  the  land,  would 

depend  upon  the  decree  in  such  suit.  The  decree  in  the  suit, 

which  he  has  brought,  operates  against  him,  in  relation  to 

the  presei)t  controversy.    His  bill  was  dismissed  as  to  all 

the  defendants  but  IViiliam  Armistead  ;  and  hie  recovery  is 

only,  of  the  surfilus^  afjer  ta)^ii|g  oi^t  all  the  lands  sold  by 

fVUHam. 

It  is  no  where  found  that  George  Armisteafs  proportion 
Is  included  in  the  700  acres  claimed  by  us  in  the  declara- 
tion. His  cjaiin,  or  the  widow's  dower-right,  (which  is  also 
^  paramount  claim,)  cannot  be  determined  in  this  cause. 
An  unnecessary  party  shall  not  vitiate  the  judgment  against 
the  necessary  party.  If,  therefore,  it  be  decided,  that  Gwr^c 
l^nd  Lucy  Armistead  were  improperly  made  defendanU,  the 
effect  will  pot  be  ^  occasion  a  new  trial. 

Marcl^  2?d,  I?  15.  Thp  president  pronounced  the  court'^ 

opinion*- 

This  case,  though  very  el^orately  argued  by  counsel,  on 
both  sides,  Ucs  within  a  narrow  compasSt  The  (wo  impor,' 
tfint  questions  to  be  decided  are,  first,  what  is  the  nature  of 
the  posscssbn  of  the  mortgagor,  in  relation  to  the  mortga- 
gee  i  wl,  secondly,  what  wUl  be  the  effect  of  a  judgment 
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Mabch»      for  the  plaintiff  upon  the  rights  of  the  defcodantt  George 
t^^^J^t   si^d  Lucy  Armutead? 

Chapinan         Upon  the  first  point,  it  was  contended  by  the  counsel  for 
^*  the  appellant,  that  the  case  is  essentially  analogous  to  the 

case  of  Duval  v.  Bibb^  (3  Call  362,)  in  which  it  was  decided 
that  the  possession  of  the  bargainor  was  the  possession  of 
the  bargainee ;  and,  of  consequence,  no  obstacle  to  the  full 
operation  of  a  deed  from  the  bargainee  to  a  third  persons 
under  the  act  of  assembly  on  that  subject.  The  court,  upon 
reason,  can  perceive  no  difference,  and,  upon  jiuthority,  have 
no  doubt.  In  the  case  of  Keech  v.  Hall^  {Douglas  21,)  Lord 
Mansfield  says,  ^' when  the  mortgagor  is  left  in  possessiooi 
the  true  inference  to  be  drawn  is,  that  he  should  possess 
the  premises,  at  vfillj  in  the  atrictest  «ffn«f/'— pand  the  prin* 
ciple  decided  in  that  case  is,  that,  if  the  mortgagor  make  a 
lease,  though  before  forfeiture,  it  is  void  as  to  the  mortga- 
gee ;  and  he  may  consider  the  tenant  claiming  such  interest 
as  a  trespasser,  disseisor,  and  wrong  doer.  In  the  case  of 
Mo89  V.  OaUimorey  (Douglas  266,)  it  is  said,  that  the  mort« 
gagoris  not,  properly,  even  a  tenant  at  will;  for  he  pays  no 
rent,  and  is  so  only  guodam  modo^  Applying  these  cases 
to  the  case  in  the  special  verdict,  the  court  is  bf  opinionf 
that  the  possession  of  William  Armisteady  the  mortgagor,  af- 
ter the  date  of  the  mortgage,  was  the  possession  of  the  mort-> 
gagee  Morehouse  ;  and  was  well  transferred,  by  the  convey-r 
ance  of  Morehduse  to  Jesse  Simmsj  and  the  decree  of  foret 
closure  obtained  by  the  latter  against  WilHam  Armisteady  con^ 
firming  the  sale  of  the  premises  to  the  said  Jesse  Simms^ 
which,  the  court  is  of  opinion,  ought  to  have  put  to  rest  any 
controversy  between  the  parties  thereto,  on  the  ground  qf 

(  flfny  sufiflosed  defect  in  the  conveyance  from  Morehouse  to 

Simms : — nor  can  the  court  perceive  any  defect  in  the  con* 
veyance,  found  by  the  jury,  from  Simms  to  the  appellant. 

The  oath  of  insolvency  taken  by  the  fomner,  within  the 
territory  of  Columbia^  if  it  pould  have  any  effect  upon  his 
title  to  lands  in  Virginia;  is  found  to  have  preceded  the  de^ 
eree  in  question,  and  precludes  miHam  Armistead^  as  to  any 
mttter  within  the  scope  thereof  ;«-4md,  as  tp  the  creditors 
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of  Sitrm^f  if  any  there  be,  leaves  them  to  their  remedy  in  a 
court  of  chancery,  unaffected  by  the  decree,  or  the  judgment 
in  this  case ;  if  they  have  any  claim  ;«-as  to  which  it  is  not 
now  necessary  to  decide  as  to  WUHam  Ammtead,  There- 
fore, the  court  is  of  opinion,  that  the  judgment  of  the  supe- 
rior court  is  erroneous. 

On  the  second  question,  what  will  be  the  effect  of  a  judg- 
ment, in  favour  of  the  lessor  of  the  plaintiff,  upon  the  righu 
of  George  and  Lucy  Armi$tead,  to  be  collected  from  the  spe- 
cial vei-dict,  the  court,  not  deciding  whether,  upon  the  case 
'  made  out  by  them,  upon  their  application  to  be  made  de- 
fendants, they  were  rightfully  admitted  by  the  superior  court, 
or  not,  is  of  opinion,  that  their  rights  cannot  be  affected  by 
any  judgment  in  this  case.  An  action  of  ejectment  is  a  pos- 
sessory remedy :— its  whole  object  is  to  put  the  party  enti- 
tled to  the  possession,  into  the  enjoyment  of  it.  In  speak- 
ing of  a  judgment  in  ejectment,  in  the  case  of  Taylor^  les- 
see of  Atkyna^  v.  Horde^  in  1st  Burrowy  p.  113,  11 4,  Lord 
Mahsfield  says,  ^  suppose  the  proceedings  real,  the  ter- 
mor, at  the  old  law,  might  recover  against  a  disseisor,  but 
not  thereby  become  a  disseisor  himself  ;—*he  never  could  be 
any  thing  other  than  a  termor  ^-4f  the  proceedings  (he  says) 
be  fictitious,  then,  in  truth  and  substance,  a  judgment  in 
ejectment  is  a  recovery  of  the  possession,  without  prejudice 
to  the  right,  however  it  may  appear  afterwards,  even  be^* 
tween  the  parties :  he  who  enters  under  it,  in  truth  and  sub- 
stance, can,  only  be  possessed  according  to  his  right,  firout 
le;c  fiostulat :— if  he  has  a  freehold,  he  is  in  of  a  freehold  ;— 
if  a  chattel  interest,  he  is  in  as  a  termor  :-«his  possession 
enures  according  to  his  right;  and,- if  he  has  no  title,  he  is 
m  as  a  trespasser/'  According  to  the  principles  adopted 
by  the  King's  Bench,  in  the  case  referred  to,  the  whole  ef- 
fect of  a  judgment  in  this  case,  in  behalf  of  the  appellant, 
will  be  to  put  him  into  the  possession  of  the  land  in  the  de- 
claration mentioned ;  and  the  only  point  decided  is,  that  he 
has  a  better  title  to  the  possession  than  either,  or  all,  of  the 
defendants. 

With  respect  to  WUlkm  Amdattad^  enough  has  been  said. 


MURCBy 

1815. 
Chapman 

V. 

Annbtead. 
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Chapmaii 

-  V, 

Araiistead 


As  to  the  defendant  George  ArmUtead^  the  decree  in  his  be* 
half,  against  WilHam  ArmUtead  and  others,  is  liable  to  seve- 
ral objections : — it  does  not  appear  to  have  been  Jinal  at  the 
period  ofjindmg  the  afiecial  verdict ;  but,  certainly,  (if  ad- 
missible evidence,  which  it  is  not  material  to  decide,)  it  doee 
not  comprehend  the  iand  conveyed  to  Morehouse.  With  re- 
spect to  Simmsf  (under  whom  the  appellant  claims,)  though 
made  a  party,  process  was  never  served  on  him^  and  the  bill 
ivas  finally  dismissed  a«  to  him : — but,  if  these  objections 
were  obviated,  the  decree  gave  George  Armistead  no  title  to 
the  actual  p09ae$aion  of  any  part  of  the  land  in  the  declara^ 
tion  mentioned  ;  and  the  possession  of  the  appellant,  under 
a  judgment  in  this  case,  can  no  more  affect  his  title,  under 
the  will  of  his  father,  John  Armistead^  than  the  possession 
of  William  ArmUtead  prior  to  the  execution  of  the  mortgage 
to  MorehouMc.  The  same  course  of  reasoning,  the  court  b 
of  opinion,  applies  to  the  other  defendant  Lucy  Armiatead* 
Until  her  dower  was  assigned  her,  she  had  no  title  to  the 
possession  of  any  part  of  the  land  in  controversy.  The  ap- 
pellant will  take  the  possession,  In  this  case,  subject  to  her 
rights. 

The  court,  on  these  grounds,  reverses  the  judgment  of 
the  superior  courts  and  gives  judgment  for  the  appellant. 


^SmTisis.        Segouine  against  the  Auditor  of  public  aecountg* 

1.  A  notice  ON  the  motion  of  the  auditor  on  behalf  of  the  common- 
wm  be"ISSe  ^«^^^**»  i"  ^^^  General  Court,  November  10th,  1812,  against 
for  a  judgment  against  a  sherifi^  for  the  amount  of  his  receipt  for  sundry  executions  for 
fines,  **  as  appears  by  a  copy  of  said  receipt,"  is  sufficient,  without  mentioninr  the  ag- 
gregate sum  oue,  the  separate  amount  of  each  execution,  or  the  time  when  oeliTerra 
to  the  sheriff.  And  a  judgment  thereupon,  for  the  agjgp-ente  sum  due,  without  dis- 
tingoishing  the  amount  of  each  execution,  will  be  sustained,  if  conformable  to  law  in 
odier  respects. 

2.  A  judgment  by  default  against  a  sheriff,  for  fines  collected  upon  executions  in  be- 
half orthe  commonwealth,  may  be  sustained,  although  his  receipt  for  the  executions 
be  not  inserted  in  the  record. 

3.  h  notice  is  sufficient,  if  defivered  to  a  free  white  person  above  azteen  years  of 
age,  in  whose  home  the  parly,  for  whom  it  is  intended,  is  a  boarder,  though  not  a  per-, 
manent  resident.  ' 

4.  Where  the  default  of  the  sheriif,  or  other  officer,  responsible  for  fines  coOeeted, 
took  place  before  the  20t&  of  February  ^812,  judgment  ougnt  not  to  be  rendered  fhr  in- 
terest at  the  rate  otJSfteen  per  centum  per  annum;  butfoi^  five  per  centum  dama^,  ao^ 
five  per  cei^m  per  aonum  tntereatf  on  the  whole  amount,  as  in  the  case  of  public  t^ea- 
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ifo$efih  Segouine^  late  sheriff  of  Norfolk  County ;  "  it  appear*      Mibch, 

ing,  by  the  affidavit  of  David  Wadtj  that  the  defendant  hath    i  ^^^^^^li 

had  legal  notice  of  this  motion,  he  was  solemnly  called,  but     Qerouine 

came  not :  it  was  therefore  considered  by  the  court,  that  the     ,     7* ,. 

the  Auditor, 
commonwealth  recover  against  the  defendant  three  hundred 

and  fifty  dollars,  the  amount  due  on  executions  issued,  on  be- 
half of  the  commonwealth,  ibr  fines  imposed  by  the  Supe* 
rior  Court  of  Law  for  said  county,  upon  Jame9  Gammon^ 
Edward  Creckmorij  John  Mtehoiaa^  William  Bailey y  and  Charle$ 
EoredeCf  with  interest  thereon,  to  be  computed  after  the  rate 
kA  fifteen  per  centum  per  annum,  from  the  first  of  Nov«imber 
18  to,  till  this  day,  also  the  costs  of  this  motion." 

A  written  notice  was  inserted  in  the  record,  with  David 
1Vade*8  aflidavit,  <'  that  he  did,  on  the  8d  day  of  Augu&t  1812, 
deliver  to  Joae/ih  Segouine^K  free  white  person  above  sixteen 
years  of  age,  at  the  residence  of  the  vrithin  named  Joseph  Se- 
gouine  when  in  the  state  oj  Virginia j  he  being  a  boarder  of 
ihe^rst  mentioned  Joscfih  Segjuinr^  to  whom  he  made  known 
the  purport,  a  letter  of  which  the  within  is  a  true  copy." 

No  other  document  appeared  in  the  transcript  of  ^he  vt* 
cord. 

To  this  judgment  the  defendant  obtained  a  writ  of  st^er- 
sedeas  from  a  judge  of  this  court. 

fVickhami  for  the  plaintiff  in  error.  The  judgment  is  er- 
roneous, first,  because  it  is  for  a  sum  in  grossj  (without  dis- 
tinguishing how  much  was  due  on  each  execution  ;)  which  is 
illegal,  because  the  causes  of  action  arc  separate  and  dis- 
tinct, arising  on  separate  and  distinct  matters  of  record, 
which  cannot  be  joined  in  the  same  motion,  or,  if  joined,  the 
amount  due  on  each  execution  should  be  specified,  so  as  to 
be  a  bar  to  any  future  motions  for  the  same  cause. 

Secondly,  because  the  notice  is  illei^al,  in  not  letting  forth 
the  sum  for  which  judgment  was  to  be  demanded,  either  in 
gross,  or  as  applicable  to  the  different  executions. 

Thirdly,  because  the  affidavit  of  fVadcy  referred  to  in  the 
judgment,  does  not  prove  legal  service  of  the  notice;  it  not 
being  stated  that  notice  was  delivered  to  the  defendant  i  or 
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Marcu,      left  at  some  public  place,  at  his  dwelling  house,  or  other 
i^m^J^i  place  of  residence ;  or  with  a  member  of  hU  family  ;  but  ou- 
Segouine      ^1  *^*'  *^  ^^^  ^^^  ^^'^  *  certfiun  Jo^efih  Segottine^  in  whose 
A^'rif       ^®^*®  ^®  ^*5  *  boarder  when  in  Virginia ;  leaving  it  uncer- 
tain whether  the  defendant  was  in  Virginia  at  die  time,  or 
had  an^  fixed  residence  in  the  state.    The  provision  in  the 

(a)  Rev.  Code,  act  of  assemblv,  (a)  which  authorises  leavinc:  notice  with  a 
1st  vol.  p.  113.  .         *.  . 

member  of  the  family,  applies  only  to  notices  to  head*  offa^ 

miHeej  in  which  case  the  act  supposes  thilt  the  person  receiv* 

ing  the  notice  will  give  information  to  the  one  for  whom  it 

was  intended,  it  being  presumed  that  the   members  of  a 

family  are  under  the  control  of  the  head  thereof ;  whereas, 

.  in  the  present  instance,  it  is  only  sUted  that  the  defendant 

had  an  occasional  residence  with  the  ^  said  Joseph  Seg^ouine, 

A  person  who  keeps  a  boarding  house  by  the  day,  the  month, 

or  the  year,  cannot  consider  persons  occasionally  boarding 

with  him  as  members  o{  his  family.    Such  persons  may  have 

their  permanent  residence  elsewhere.    It  is  not  the  duty  of 

the  tavern  keeper  to  hand  such  papers  to  his  guests. 

The  Aitomey  General^  contra.  If  this  were  an  action  of 
debt,  a  separate  action  on  each  judgment  might  be  necessa- 
ry ;  but  this  is  a  motion  founded  on  a  special  act  of  assem- 
^  ?o7cl^4  ^^^'  ^^  *®  ^^  governed  by  that  act.  {b)  In  order  to  recover 
sect  3.  p.  2.'  of  the  sheriffs  the  fines  collected  by  them,  the  auditor  is  to 
move  against  them  **  in  the  same  manner  as  for  fiublic  taxes.** 
Each  fine  therefore  is  to  be  considered  an  item  of  account. 
If  a  separate  motion  were  made  for  each,  it  would  greatly 
increase  the  costs,  and  be  much  worse  for  the  sheriff.  By 
the  act,  «  more  effectually  to  enforce  the  payment  of  certain 
fines  into  the  public  treasury,'*  passed  January  30th,  1806, 

•^?^p?  m  (^)  ^^^  ^^^^^"^^  ^*  ^^  ^^"^  '^c  ^^^"^^^y  with  the  amount  of  his 
receipt  for  fines  J  in  his  account  of  the  revenue. 

Although  there  is  a  notice  and  affidavit  in  the  record,  ii 
does  not  appear  that  the  court  were  restricted  to  that  testi- 
mony. It  is  expressly  stated  to  have  been  proved,  by  the 
affidavit  of  David  iVadCy  that  the  defendant  had  legal  notice. 
It  does  not  appear  that  the  court  had  not  before  them  other 
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testimony,  which  is  not  inserted.    Every  thing  ought  to  be      March, 
presumed  in  favour  of  a  judgment.  v^^s^^^^ 

But  I  do  not  admit  the  notice  in  the  record  to  be  defect-     Segmdne 
ive.     It  refers  to  the  recHfit  tf  the  de/iuty  Bheriff ;  and  that  ^-  , 

must  have  been  produced  in  evidence. (I)  As  to  the  service 
of  the  notice,  it  is  a  very  common  practice  to  call  on  the 
witness  i>ersonally  to  supply  defects  in  bis  affidavit.  This 
may  have  been  done.  But  the  affidavit  itself  shews,  that  the 
defendant  had  a  residence  in  this  state,  and  that  the  notice 
was  given  to  a  free  white  person  of  his  family. 

Wickham  in  reply.  A  summary  proceeding  against  com- 
mon right  is  not  to  be  favoured  more  than  a  suit  at  common 
law.  Every  thing  euBcntial  ought  to  be  set  forth  in  the  no- 
tice ;  that  is,  whatever  is  necessary  to  the  certainty  of  the 
claim,  and  to  protect  the  defendant  from  a  subsequent  mo* 
tion  (or  the  same  cause'.  //  U  no  where  stated  what  the 
amount  qf  each  fine  was,  nor  when  the  several  executions 
were  delivered  to  the  sheriff.  One  notice,  I  admit,  is  suffi- 
cient ;  but  these  particulars  ought  distinctly  to  be  set  forth 
in  that  one. 

Again ;— as  the  motion  is  to  be  made  upon  the  sheriff's  ' 

receifit^  the  receipt  is  a  necessary  part  of  the  record,  and 
should  have  been  set  forth ;  this  being  a  case  of  judgment 
by  default. 

As  to  the  proof  of  service  of  the  notice ;— it  is  not  stated 
that  the  witness  was  examined  ore  tenus.  If  he  was,  it 
should  have  been  so  stated.  The  judgment  refers  only  to 
.  his  affidavit^  which  must  mean  his  written  affidavit ;  and 
there  is  but  one.  It  is  plain,  from  this  affidavit,  that  the  de- 
fendant, the  «  within  Tiamed'*  Joae/ih  SegouinejV/^s  a  boarder 
with  the  ^ first  mentioned**  Josefih  Segouine^  to  whom  the 
notice  was  delivered :  for  the  relative  pronoun  "  he'*  must 

(1)  Note.  The  notice  was,  that  a  motion  would  be  made  for  a  judg- 
ment, "  for  the  amount,  that  may  be  then  due,  on  executions  issued, 
&c.  fop  fines,  which  executions  were  put  into  the  hands  of  Bolt  fVUaon, 
your  deputy,  aa  appean  by  a  copy  of  hia  receipt  /  also  for  the  interest 
thereon,  according  to  law.**  ^ 

VOL.  IV.  3  E 
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Maecb»  be  understood  as  applying  to  the  immediately  preceding  an^' 
^p.,^.^1  tccedent.  But  the  law  requires  the  notice  to  be  given  to 
Segouine      «ome  person  who  is  a  member  of  the  family  of  the  defend 

.     /*,.        dant  :  not  to  a  person  of  whose  fiimily  the  defendant  is  a 
the  Auditor.  *  ^     ^  ...  \       . 

member.  In  that  case,  the  notice  must  be  given  to  the  par- 
ty himself,  or  left  at  some  public  place  at  his  usual  place  of 
abode. 

The  Attorney  General.    The  act  of  assembly  does  not  say 
*  that  the  receipt  shall  be  the  foundation  of  the  proceedings ; 
(a)  Rev.      but  that  it  shall  be  ^evidence**  against  the  sheriff,(a)— the 
^^05  ^Te.  ^^®  ®^  *  forthcoming  bond  is  different, 
sect.  5. 

Wickham.  The  receipt  itself  is  indbpensably  necessary ; 
for  nothing  is  to  be  presumed  in  support  of  thb  summary 

proceeding. 

t  . 

J^riday^  March  24th.  Wickham  observed,  that  fifteen  per 

centum  damages  ought  not  to  have  been  given  in  this  case. 

mSi^.  to  The  act  of  February  20th,  1812,(6)  does  not  apply ;  the  de- 

p.  107.  ch.  9oJ  fetilt  of  the  sheriff  having  been  previous  to  its  passage  ;— 

stct.  4.  notwithstanding  the  words  used  in  that  act  «re,  "  all  monies 

now  ducy  or  which  may  hereafter  become  due/'  fcc. 

March  25th,  Judge  Roanb  pronounced  the  court's  opi- 
nion, that  the  judgment  was  erroneous  in  giving  fifteen  per 
centum,  instead  of  five  per  centum,  damages,  and  five  per 
centum  on  the  amount  due,  as  in  the  case  of  public  taxes. 

Judgment  reversed,  and  entered  for  the  sum  of  350  dol- 
lars, with  five  per  centum  damages  thereon,  and  interest  oo  * 
the  whole  amount,  after  the  rate  of  five  per  centum  per  an- 
num, till  paid,  with  the  costs  of  the  motion  in  the  General 
Court. 
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Bohn  against  Sheppard.  23^^^,  25m 

and  26ih,  181$, 

A  MOTION  was  made  to  the  Court  of  Hustings  for  the  ^  ^  An  appeal 

f  n  •   L         J   .      -r*  «  '  "^"*  ^^  order 

City  ol  Richmond,  by  ChrUtian   Bohitj  that  administration  of  of  court  grant,. 

the  estate  of  John  C.  Hubner,  deceased,  be  granted  to  him  ;  UoVof'T*^" 

^*  whereupon,  came  also  Mithaniel  Shefifiardj  attorney  in  fact  estate,  being 

for  certain  creditors  qfthe  said  decedent^  (to  the  amount  of  the^court^'has 

seventy  thousand  dollars,)  and  ofifioied  the  said  motion ;  and  5^^i?*^.  ^^ 
,.,..-  direct  bond 

the  said  parties  being  fully  heard,  it  was  ordered  that  admi-  and  security  to 

nistration  of  the  estate  of  the  said  decedent  be  granted  to  the  prefJinlTe  ^the 

said  ChrUtian  Bohn;  from  which  order,  the  said  J^athaniel^^^^\^  die 

Shefi/iard  prayed  an  appeal  to  the  Superior  Court  of  Jaw  for  mature^an^dr 

Henrico  county,  which  was  allowed."     The  foregoing  were  dls^^j^^ 

all  the  circumstances  stated  in  the  record  of  the  proceedings  improvidently 

•  .^L     «     ^-  .  allowed, 

m  the  Hustings  court. 

Upon  the  trial  of  the  appeal  In  the  Superior  Court  of  Riw,        ^-  ^re, 

the  appellant  offered  as  evidence,  1st,  a  power  of  attorney,  such  case  the 

dated  June  28th,  1811,  from  Frederick  tind  Everhard  DeliuB,  be^'^maturel 

Ifterchants  of  Bremen,  to  George  Deliua^  appointing  him  their  »f  taken  aftec 

general  agent  for  collecting  debts  due  to  them  in  the  United  presoribSithe 

Sutes  of  America,  but  giving  no  authority  to  take  adminis-  »niount  of  the 
**        **  *  bond,  but  be, 

fore  its  decid- 
ing upon  the  sufficiency  Of  the  security  offered  ? 

3.  Such  appealls  not  premature,  if  taken  after  the  court  has  decided  upon  the  suf* 
fidency  of  the  security,  out  before  the  bond  is  signed. 

4k  The  court,  to  which  an  appeal  is  taken  ftrom  an  order  granting  letters  of  adminis- 
tration; ou|^t  not  to  tiike  into  consideration,  in  deciding  upon  such  qftpeal^  the  compa* 
rative  merits  of  the  grantee,  and  of  the  party  who  opposed  him,  as  candidates  for  the 
office,  unless  it  appear  by  tome  nidence/rom  the  record,  that  a  motion  for  the  appointment 
of  such  oppoiing  party  was  ^atantiaUy  made  in  the  court  below. 

5.  ^though,  in  contfoyersies  conpeming  mills,  wills,  roads,  the  probi^e  of  wil]% 
and  g^nting  of  administrations,  the  Superior  Court  of  law,  to  which  an  appeal  is  taken 
from  the  County  or  Corporation  Court,  may  hear  new  evidence  upon  questions  submit^ 
ted  to  its  re  visa!  by  th^  record,  it  ought  not  to  receive  any  evidence,  but  that  of  the  re* 
cord  ittelf,  to  prove  rohai  queationa  were  in  fact  tried  in  the  court  below. 

6.  A  person  appearing  as  attorney  in  feet  for  certain  creditors  of  the  intestate,  an4 
opposing  the  grant  oT administration,  may  appeal,  though  not  interested,  in  any 
other  respect,  in  the  subject  of  controversy.  CT  See  TiipleWa  execiUora  v.  Jameaott,  2 
ABinf.24^i  WmgJieldY.  CmwAow,  3 /T. ^nd 3£ 245 ;  and .SRayne  v.  Gryrncff,  I  i/, >nd J»f 
403. 
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Jawxkt,     tration  upon  the  estate  of  Hubner^  or  of  any  other  person ; 

1815 
^^^J.    2d.  A  letter  from  the  said  George  Delias  to  Charles  Co/iland 

^B^n        ^^^  William  Hays  dated  February  5th,  18 U,  in  which   he 
V.  stated  that  the  house  of  Bohn  3c  Hubner  was  largely   in- 

debted to  the  house  of  F.  and  E.  Deliusy  which  he  represent- 
ed ;  that  he  was  actually  engaged  in  a  law  suit  for  the  re- 
covery of  the  said  debt ;  that  Hubner  was  dead,  intestate ; 
that  if  the  management  of  the  affairs  of  the  deceased  should 
be  entrusted  to  Bohn^  he  apprehended  the  recovery  of  the 
the  said  debt  would,  at  the  least,  be  greatly  retarded  ;  that 
he  wished  those  gentlemen,  if  possible,  « to  prevent  that 
man,  who  had  by  his  conduct  rendered  his  character  verf 
doubtful,  from  obtaining  the  administration,  and  to  get  Mr. 
J^athardcl  Shepfiard  appointed  to  that  office,  as  a  person 
whose  established  character  for  honesty  and  respectability 
would  render  him  equally  agreeable  to  Mr.  Hubner*s  heirs 
and  creditors :"  3d.  Extracts  of  two  letters  from  Bohn  & 
Hubner^  to  Messrs.  ShuUz  &  Vogler^  of  Baltimore,  and  to 
George  Deliua  in  London,  acknowledging  themselves  to  be 
indebted,  as  aforesaid,  to  Messrs.  F,  k  E.  DeliuSf  of  Bremen, 
and  apologising  for  not  making  remittances :  4th.  Account^ 
of  the  said  F,  8c  E,  Deliua  against  Bohn  Sc  Hubner^  for  the 
years  1810,  11,  and  12;  a  power  of  attorney  from  W.  L. 
Oebrichsj  acting  under  the  firm  of  John  Langey  sons^  widow 
Isf  Co.  to  C.  H,  Dannemanj  appointing  him  commercial  agent 
for  that  firm ;  an  ex  parte  affidavit  of  the  said  C  H  Danne* 
manj  stating  that  a  large  debt  was  due  to  the  said  firm  from 
Bohn  &;  Hubner  ;  a  power  of  attorney  from  the  said  Donne' 
many  constituting  the  appellant  his  agent  to  collect  that  debt ; 
an  account  of  F.J,  Wickelhauaen  Sc  Co.  against  Bohn  Sc  Hub* 
ner^  with  an  ex  parte  affidavit  of  H.  D.  Wickelhaus^  there- 
to annexed  ;  also  an  ex  parte  affidavit  of  J.  E.  C.  ShultZj 
merchant,  Baltimore,  stoting  that  Christian  Bohn^  partner  of 
liie  house  of  Bohn  &  Hubner^  in  August  1811,  offered  to 
make  a  payment  to  him  of  ten  thousand  dollars,  for  the  bene- 
fit of  F,  &  E.  Deliuss  as  part  of  a  debt  due  to  them,  upon  a 
condition  that  credit  should  be  given  for  this  payment  at  the 
rate  of  75  cents  for  one  rix  dollar,  Bremen  currency,  which 
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ofi^  he  did  not  apcept»  considering  the  rate  of  exchange  teo     Jahvakt, 

un&vourable  :  5th.  Parol  evidence  to  prove  that  the  appel«    .  '     . 

lanty  at  the  time  when  the  appellee  applied  to  the  Hustings        ^^y^ 

court  for  administration  of  the  estate  of  John  C.  Hubner^  de-  ^* 

Sueppsvd* 
ceased)  imposed  the  grant  of  the  administration  to  him,  ^  (m 

ihe  ground  of  hia  better  right  to  the  administrationy  and  al9o 
applied  for  the  administration  himselff  and  that  the  said  court 
rejected  hit  afiplkation^  and  gave,  judgment  in  favour  oiBohn*^ 
claim :"  6.  Parol  evidence  to  prove  xhztBohn  &  Hubner  were 
indebted  to  the  DeliuM*9f  of  Bremen,  and  that  suits  are  de- 
pending between  the  three  said  German  houses,  and  Bohn 
fc  Hubner^  in  the  Federal  Court :  all  which  evidence  was  in- 
serted in  the  record  of  the  proceedings  in  the  said  Superior 
Court  of  law,  but  objected  to  b^  Bohn^  the  appellee,  in  that 
court,  for  the  following  reasons  :— 

First,  because  the  appellant  could  not  be  permitted,  as  ho 
alleged,  to  prove  that  he  applied /or  the  adminiatration  of  the 
estate  of  the  said  John  C.  Hubnery  vfken  it  does  not  afipear  on 
the  record  that  he  made  such  application^  but  merely  opposed  « 
the  appellee's  motion  for  that  purpose ;  and  because  the  ap- 
pellant ought  to  be  confijied  to  proof  of  the  unfitness  of  the 
appellee, .in  point  of  capacity  of  mind,  solvency,  integrity,  or 
moral  character,  to  be  entrusted  with  the  administration  :— 
Secondly,  because  the  said  accounts  and  ex  parte  affidavits 
are  not  legal  evidence  :-^ 

Thirdly,  because  the  appellant  produced  no  deed  of  as- 
signment^  or  other  direct  authority,  from  the  said  German 
houses  to  him,  to  take  the  administration  as  their  represenu- 
tive,  or  as  a  person  to  be  appointed  to  take  it  on  their  recom- 
mendation; but  only  the  authoritf  as  set  forth  in  the  evi- 
dence :— 

Fourthly,  because,  as  creditors^  they  had  no  superior  claim 
to  the  administration;  and,  if  they  had,  they  could  not  as- 
sign it  :-— 

Fifthly,  because  they  were  not  creditors  of  Hubner  indtvi- 
duaUyy  but  only  of  Bohn  and  Hubner  :  and 

Sixthtf,  because  the  administration  having  been  granted 
to  Ihe  appellee  wbo  had  equal  right  thereto,  m  law,  with  the 
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Ja^tctiiit^      cald  German  Houses,  it  could  not  be  refleaUdy  at  their  in« 

1815 
.    ^^  '        stance,  or  that  of  the  a^)pellant,  by  this  court  in  the  present 

Bohn        cause- 
^'  But  the  court  over-ruled  these  objections,  and  admitted 

^         idl  the  aforesaid  evidence  i  whereupon  the  appellee  filed  a 

bill  of  exceptions. 

(a)  Supp.  to     In  conformity  with  the  act  of  February  14th,  181  l/a)the  fol- 
Rev.      Code, ,      .  '      ,  ,  ,.,,..  ^  .  . 

ch.  65,  sect,   lowing  was  spread  on  the  record,  m  addition  to  the  evidence 

2.  p.  71.  referred  to  in  the  bill  of  exceptions.  George  Delius  deposed, 

that' he  is  the  attorney  in  fact  of  F.  and  E.  DeHua^  by  virtue 
of  a  general  letter  of  attorney,  which  is  copied  in  the  re- 
cord, attested  by  a  notary  public,  and  the  American  consul 
at  Bremen,  under  their  respective  seals  of  office  ;  that  he 
verily  believes  the  house  of  Bohn  and  Hubner  are  largely  in- 
debted to  his  principals  ;  that  always,  until  the  summer  of 
1811,  they  promised  payment,  and  excused  themselves  for 
not  making  it,  on  account  of  unfavourable  e^cchange  and  the 
ganger  of  shipping  produce.  The  witness  exhibited  the  ex- 
tracts of  the  two  letters  stated  in  the  bill  of  exceptions, 
which  extracts  he  said  were  as  correctly  translated  as  his 
knowledge  of  the  English  language  would  allow,  and  were 
the  last  that  had  been  received  from  Bohn  and  Hubner  relat- 
ing to  the  debt  due  from  them  to  F,  and  E.  Deiius.  The 
original  letters  from  which  the  said  extracts  were  taken  were 
also  exhibited,  and  other  parts  of  them  relating  to  remit- 
^  tances  were  orally  translated,  and  the  letters  directed  to  be 

deposited  with  the  clerk  for  the  examination  of  the  Court  of 
Appeals,  if  they  should  require  it.  The  witness  saw  Mr. 
Hubner  in  London  in  the  summer  of  1811,  who  then  inform- 
ed him  that  Mr.  Bohn  had  a  considerable  sum  of  money, 
which  he  intended  for  remittances,  and  promised  it  should 
be  paid  to  the  Deliua^a  as  soon  as  he  returned  to  the  United 
States :  he  believes,  however,  that  no  remittances  have  been 
made  since ;  that  frequent  applications  have  been  made,  and 
to  those  no  answer  has  been  given.  The  witness  proposed  to 
submit  the  differences  to  arbitration ;  but  the  only  answer 
Mr.  Bohn  would  give  him  was,  <^  if  you  think  we  owe  you  any 
thing,  or  if  you  expect  to  get  any  thing  from  us,  you  mutt 
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get  it  by  law,"  op  words  to  that  effect.  He  believes  the 
dealings,  commenced  in  1803  or  1804,  and  that  no  goods  have 
been  remitted  since  1810;  that  the  merchandise  sent  BoAn 
and  Hubnt^r  consisted  of  German  linens,  and  other  German 
goods;  and  that  the  balance  due  December  31st,  1812,  was 
equal  to  about  34,000  dollars.  He  also  stated,  that,  in  conse- 
quence  of  £oAn'a  counsel  in  the  Hustings  Court  declaring 
repeatedly,  that  the  books  of  ^oAn  and  Hubner  might  be  in- 
spected  at  any  Ume,  l^e  prpcured  C/iarUs  Co/iland  to  write 
a  letter  to  Bo/irij  requiring  a  sight  of  them,  which  he  present- 
ed  ;  but  BoAn  refused  absolutely  to  permit  him  to  see  them. 

The  appellee  produced  as  witnesses  three  merchants  of  the 
city  of  Richmond  ;  one  of  whom  deposed,  that  he  had  knowa 
Mr.  Bohn  ever  since  he  came  here,  which  was  about  the 
year  1798;  that  he  always  considered  him  a  man  of  integri- 
ty, and  correct  in  his  mercantUe  transactions,  and  had  never 
heard  any  thing  agamst  him :  (being  cross  examined,  he 
said  that  Bohn  and  Hubner  came  here  from  Germany ;  that 
they  received  large  consignments  of  German  goods;  that 
he  had  known  them  only  in  their  characters  as  sellers,  and 
not  as  buyers :)  another  de(K)sed,  that  he  had  always  con- 
sidered Mr.  Bohn  as  a  man  of  punctuality,  responsibility,  and 
integrity ;  had  known  him  a  considerable  time,  and  lived 
near  him  for  two  or  three  years  past ;  but  had  never  had  ex- 
tensive dealings  with  Bohn  and  Hubner  j  was  not  acquainted 
with  them  as  debtorsy  and  did  not  recollect  to  have  heard  of 
their  buymg  produce ;  that  Mr.  Bohn  was  always  consider- 
cd  as  a  very  prudent  man  :  a  third  deposed,  that  he  had  aold 
Bohn  and  Hubner  produce  ;  to  wit,  tobacco,  and  cotton,  &c. 
and  had  purchased  goods  of  them ;  and  always  found  them 
correct  men. 

Besides  the  abovc^  evidence,  it  was  admitted  by  the  coun- 
sel for  the  appellant,  that  the  said  Bohn  is  a  naturalized  ci- 
tizen of  the  United  States^  a  man  of  business,  and  a  good  ac- 
counUnt;  and  by  the  appellee's  counsel,  that  he  is  a  bache- 
lor, and  has  not  any  real  firofierty  in  the  country.  It  was  al- 
so admitted  by  the  appellee's  counsel,  that  the  said  Sheflfiard 
is  a  native  born  citizen  of  Virginia,  a  married  man,  having 
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jAiruABT,     seyeral  children,  the  owner  of  real  property  of  considerable 
ralue ;  a  man  of  integrity  and  respectability;  a  good  account* 
ant,  and  a  man  of  business. 
y-  It  was  also  proved  and  adautted,  that  the  said  J.  C.  Hub' 

Sheppaid.  ^^  ^.^^  ^^  ^^  ^eth  day  of  December  1813,  that  he  was'an 
inhabitant  of  the  city  of  Richmond,  and  had  been  partner  In 
trade  with  the  appellee  BoAn  for  fifteen  years ;  that  he  wu 
a  native  of  Germany,  and  had  no  relations  in  this  country. 

It  was  admitted  by  the  appellant,  that  the  said  Germaa 
houses  had  no  claims  against  Hubner  individually  \  and  that 
the  said  Hubner  appeared  to  have  died  without  any  separate 
property  of  value,  having  very  few  effects,  except  hb  share 
in  the  partnership  effects. 

It  was  proved  that  the  said  German  houses  had,  in  die 
early  part  of  the  year  1813,  instituted  actions  at  law  in  the 
Federal  Court  against  the  said  Bqhn  and  Hubner  on  the 
aforesaid  accounts  ;  ^  v^hich  actiona  are  ttill  deftending^  and 
were  contested  by  the  drfendants^  and  are  now  contated  by 
the  apfiellee  09  surviving  fiartner** 

The  Superior  Court  of  Law,  having  seen  and  inspected 
the  transcript  of  the  record,  and  fully  heard  the  evidence^  &c.) 
reversed  the  order  of  the  Hustings  Court,  with  costs  ;  and, 
^  on  the  motion  of  the  afifiellant^*  granted  him  the  adminis- 
tration, ^  on  his  making  oath  according  to  law,  and  enteriDg 
into  bond,  with  sufficient  security,  in  the  penalty  of  fifty 
thousand  dollars,  conditioned  as  the  law  directs ;  whereup- 
on, the  said  appellant  tendered  to  the  court  Robert  Poilard  ^ 
Benjamin  Shefifiard  as  his  securities,  who  were  by  the  court 
deemed  sufficient ;  but,  before  the  bond  was  executed,  the 
appellee  prayed  an  appeal  to  the  Court  of  Appeals,  which 
was  allowed.** 

« 

CaU  for  the  appellant.  It  does  not  appear,>^m  the  record 

of  the  Hustings  Court,  that  any  motion  was  made  by  Shep- 

pard  to  obtain  the  administration.    He  therefore  could  not 

;^S^'2A6f  •PP^^*  ^®  ^®  Superior  Court,  (a)  Neither  the  testimony  nor 

m:54%  the  record  proves  that  Shefifiard  appealed  from  any  order 

refusing  to  grant  htm  the  adninistration.    The  record  says? 
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the  appeal  was  from  the  order  granting  the  administration     JAmrAST, 

to  Bohn.     There  was   no  cross  cause  in  court  : — andj  if  i^.^^-Jj 

there  was  one^  no  appeal  was  taken  in  it.    If,  in  feet,  there        q^i^ 

was  such  an  appeal,  no  good  reason  is  given  for  the  failure  ^f 

Sheppsro* 
to  enter  it.    If  a  partyi  having  a  right  to  enter  his  motion, 

fiuls  to  do  so  from   misapprehension  of  law,  it  is  his  own 

Cetult,  and  he  is  liable  for  the  consequences. 

Upon  the  record,  therefore,  Shepfiard  was  confined  to  per* 
sonal  objections  against  Bohn.  IC  no  such  objection  could 
be  supported,  the  court  was  bound  to  grant  the  administra- 
tion to  the  latter,  ex  debUo  juaiUia.  This  court,  I  suppose, 
will  imitate  the  practice  of  the  ecclesiastical  court,  (a)  and  (a)  1  Brvwn** 
not  admit  any  testimony  in  the  appellate  court  upon  a  sub-  ^^  ^''^^  ^' 
jectihat  was  not  in  question  in  the  court  below.  So,  in  the 
courts  of  equity,  it  has  been  again  and  again  decided,  that 
new  matter  is  not  to  be  received  on  an  appeal .(6)  (6)  Thomp^ 

The    appellate  court  cannot   reverse  the  decree  of   a  j^2i».  in    * 
cport  having  a  discretionary  right,  unless  there  was  an  actu-  ^jf-    ^^^ '_. 

Eden  vs.  EoTt 

ml  cross  mqtion,  and  that  entered,  of  record. (c)     And  this  of  Bute,    1 
18  right  upon  principle.   All  that  the  party  has  to  do  in  such  cli^  46^*^ 
case  is  to  defend  his  own  right ;  not  to  question  that  of  ano-     {cyToOer, 

70.  Taylor  YS» 

Iber  person,  who  has  not  asked  for  the  administration.  Shore^  Sir  T. 

A  man  cannot  claim  a  right  by  filea  only.     He  must  ac-  ^^'*  ^^' 
tnally  demand  it.    APConico  vs.  MoacUy^  (M.  S.)  October 
term,  1798,  in  principle  is  precisely  the  same  with  this  case. 
(if)  If  Sheppard  had  a  sufierior  right,  he  ought  to  have  ap-     (<n  See  also 
plied  to  the  Hustings  Court  to  repeal  the  administration  ;  (>,fty,(M.%.) 
and,  if  overruled,  he  might  then  have  appealed  from  the  or-  •^^  .^803  ^ 
der  overruling  his  motion.    Packman* 9  caae^  6  Co.  18,  shews  StwaUy   1 
the  distinction  between  the  mode,  of  proceeding  to  refieal^  ^^   ^^ 

and  that  to  reverse  a  grant  of  administration.(e)  The  former     {e)  ToUer, 

90  93   94. 
is  done  upon  new  matter ;  the  latter  upon  objections  appear»     '     ' 

iDg  in  the  record.  This  too  is  right  in  principle.  If  any 
matter,  that  was  not  before  the  Hustings  Court,  appears,  it 
ought  to  be  brought  before  the  same  court  where  the  ques- 
tion originated.  But  if  the  Suficrior  Court  has  the  right  to 
repeal  the  administration,  and  grant  a  new  one,  it  ought  to 
be  done  by  citation  to  the  party  whose  right  Is  attempted  to 
VOL.  IV.  3  F 
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jAxvARt,      be  impugned.    Otherwise  be  might  be  depmed  on  gronnd^ 

^p,^li   never  heard  of  by  him  until  that  moment. 

Bohn  Ufion  (he  merits j  Bohn  was  entitled  to  the  admbistratioii; 

▼•  and  Shefipard  has  no  superior  legal  right     A  creditor  has  no 

^^^     "     fire/erence  ;  but  it  is  a  matter  of  discretion  with  the  courts 

(a)   Rev.     (a)  He  has,  therefore,  no  right  to  depute  another  person  to 

ch^92  ^sect^^  administer  in  his  stead  ;  because  he  has  no  right  to  adminis^ 

29,  p.  164.      ter^but  only  a  capacity  to  be  administrator,  if  appointed.    A 

next  of  kin  can  depute,  b^imuse  he  has  a  right. 

But,  since  a  contest  is  depending)  between  the  creditors  m 
Crermany,  and  Bohn^  as  survinng  partner  of  Bohn  ^  Hubner^ 
concerning  their  claims,  it  is  more  probable  that  Bohn^  whose 
capacity,  responsibility,  and  integrity  are  proved,  should 
have  the  administration,  in  order  to  enable  him  to  avail  him- 
self of  any  documentSf  for  defence,  which  may  exist  among 
the  papers  of  the  decedent,  and  to  withhold  such  as  it  might 
be  improper  to  dbclose,  than  that  the  agent  of  the  creditors 
should  have  it,  and  thereby  be  enabled  to  possess  himself^ 
those  dbcuments,  to  the  prejudice  of  the  defencer  and  the 
injury  of  the  very  estate  which  would  be  entrusted  to  hui 
care. 

Is  it  right  that  Itu6ner*9  own  adversary  should  be  the  man 
entrusted  with  the  administration  ?<*^The  claim  was  dbput- 
ed  by  him  in  his  lifetime*  They  wish  to  get  hold  of  the  pa^ 
pers  to  obuin  an  improper  advantage.  If  not,  why  do  they 
desire  to  take  the  trouble  of  the  administration,  when,  a» 
Bohn  upon  undertaking  it  must  give  wcurityj  it  is  more  be- 
neficial to  them,  (if  they  intend  nothbg  but  what  is  fair  and 
upright,)  that  he  should  do  it  than  that  they  should  I — It  is 
agreed,  too,  that  Hubner  h|id  no  effects  of  any  consequence^ 
but  those  of  the  partnership*  Every  thing,  therefore,  could 
be  got  by  the  suits  m  the  Federal  Court,  now  pending,  which 
the  creditors  could  obtain  by  administering.  As  administra- 
tors they  would  still  have  to  sue  Bohn^  the  surviving  part^ 
ner ;  and  that  they  have  done  already.  As  to  She/ifiard'e  be- 
ing a  third  person,  it  makes  no  difference ;  for  he  lends  him- 
self as  an  agent  to  the  creditors^and,  therefore,  being  identifi- 
ed with  them,  is  liable  to  the  same  exceptions  that  they  arcr 
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It  mav  be  said  that  this  was  an  appeal  from  an  interiocur     Javua&t* 

1815. 
lory  order,  because  the  Hustings  Court  had  not  yet  pro?-    i^-v"^^ 

•ceeded  to  direct  bond  to  be  given.    But,  according  to  the        pohn 

case  of  Mexanderyu,  Alorri^j  3  Callj  104,  if  a  party  appeals 

too  soon,  he  shall  not  take  advantage  of  it. 

Besides,  the  taking  the  bond  was  a  minUterial  «ct  only, 
(see  1  Wa^h.  306,)  by  the  omission  of  which  Bohn  ought  nop 
to  be  prejudiced.(l). 

The  entry  in  Cutchen  vs.  Wilkinson  was  similar  to  that  in 
this  case  ;  nothing  being  said  abQUt  reqt4ring  bond  and  se- 
curity. If  the  order  should  hayp  been  reversed  for  want  of 
fi>rm^  the  3«iperiQr  Cqurt  Qiigbt  haye  reversed  it  on  that  acr 
count,  but  should  have  re-granted  the  administration  (o  the 
same  penion.(a)  I  might  » .y,  that  it  does  not  appear  from 
this  record  that  the  bond  was  not  taken  ;  and  that  the  appeU  93. 
late  court  always  presun^es  the  court  belp^  to  have  done  its 
duty,  unless  the  contrary  appears.  Qut  there  will  be  no  difr 
ficulty  in  directing,  now,  thaty  if  bqnd  was  Dot  giveq,  it  sl^al) 
be  givcHf 

WUllanu  for  the  appellee.  The  evidence  referred  to  in 
the  bill  of  exceptions  was  properly  admitted  ;  for  thia  is  an 
appeal  as  to  fact^  as  well  as  la-w.  Until  the  act  of  assembly 
directed  the  evidence  tq  be  spread  on  the  necord,  this  court 
always  received  new  eyidence,  in  cases  of  mills,  wills,  and 
letters  of  administration,  without  considermg  what  was  the 
evidence  in  the  Court  below.(a)  The  same  rule  still  ap- ^^^jr^y^^^^ 
plies  to  appeals  of  this  nature  from  the  county  courts  to  the  ^^'jL 
superior  courts.  As  to  the  right  of  the  party  appealing,  the 
extent  to  which  this,  couirt  has  gone,  has  been  to  enquire 
whether  the  appellant  was  interested  in  the  controversy.  If 
Shefifiard  had  not  appealed,  he  might  have  applied  for  a 
writ  of  ai^eraedea^j  and  was  entitled  to  shew,  by  testimony 

(1)  Note.  Althongfa  executioiis  and  replevy  bonds  are  mimiateruU  acts, 
as  stated  in  \  Wa^  it  do^i  nqt  follow  that  the  bond  to  be  g^ven  by  an 
executory  admirmiraior  is  of  that  character.  See  Page,  Jdrmtdstrator 
of  JW&on  vs.  Taylor  6f  Thanawi^  2  Mmf,  493,  as  to.  guardian^  bon^. » 
and  the  same  principle  applies  in  this  case. 
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jAiruAftT,    in  the  court  above,  what  die  controTeraj  wmt  in  the  court 

1815 
^^^„^^.   below.    Here  the  record  of  the  Hustings  court  thews  that 

Bohn        ^^  ^^^  oppose  the  motion  of  Bohtif  without  stating  the  na* 
^  ^-     _     ture  of  his  opposition  j — ^but  it  appears,  ftom  the  record  of 
the  superior  court,  that  he  actually  applied  for  the  adminis- 
tration  for  himself; — that  hb  opposition  to  Bohn  was  on  dua 
ground.  When  he  came  up  to  the  superior  court,  that  coral 
had  full  jurisdiction  of  the  whole  case.    It  had  not  only  ap- 
pellate, but  original  jurisdiction ;  and  if  it  had  decided  in 
£ohn*8  favour,  he  mubt  have  qualified  there^— -not  in  the  in- 
ferior court.    The  appeal  suspended  all  the  proceedings  of 
the  inferior  court ;  and  the  superior  court  was  tx>  make  an 
end  of  the  case, 
(a)  3  jK  &  •!£      Tatum  v.  Snidowy{b)  was  an  appeal  of  a  different  natnva 
^^'  frokn  this.   In  that  case,  the  appellate  court  heard  the  cause 

on  the  record  only : — in  this,  they  heard  it  on  new  etidence 
also. 

It  is  not  necessary  to  enter  a  formal  motion  on  the  reoord, 
to  shew  that  Shefl/iard  applied  for  the  adminutration,  and 
was  refused  it ; — which  would  render  two  appeals  necessa- 
ry, instead  of  one. 

If  we  are  tied  down  to  the  mere  question  made  by  the 
record,  U  does  not  afifiear.  that  Bohn  ever  f^e  iond  and  te* 
curUy.  He  was,  therefore,  not  legally  administrator;  and 
the  superior  court  had  the  right  to  grant  it  to  Shtfifuardj  by 
virtue  of  its  original  jurisdiction. 

But,  admitting  the  rule  in  England  to  be  as  laid  down  in 
1  *Brovm*s  Civil  Law^  p.  500,  we  must  be  governed  by  t^e 
rule  established  here  in  Lee  v.  Turberville,  The  appellale 
court  in  England  has  no  original  jurisdicUon  :^yet)  even 
there,  it  is  not  said  that  no  new  evidence  shall  be  admit-' 
ted. 

This  case  is  not  to  be  governed  by  the  rules  applying  to 

appeals  from  decrees  in  chancery.    But,  ev6n  in  chancery, 

new  evidence  is  admitted  in  the  Court  of  Appeals  upon  ap- 

TO  ^<KraiMfer peals  from  interlocutory  decrees.(a)     In  equity,  also,  a  par- 

cJ^'  ^     ^^  ^^  ^^^^^  ^^  answer,  what  he  cannot  by  plea  at  law  f— 
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for  a  decree  may  be  entered  in  his  &voar  for  a  balance  of     Junrxai; 
account  against  the  plaintm.  V^V^^ 

As  to  this  cross  motion,  I  can  find  nothing  about  it  in  any        j^^^^^ 
of  the  books  of  my  reading.    Fackman^s  caacy  6  Cb.  IS,  and     ^^^^^ 
TdUr  93,  94,  only  shew  that  citatum  is  necessary  where  the 
object  is  to  repeal  an  administration  already  granted : — ^but 
it  appears  from  Blackborough  t.  DavUj  12  Mod.  6i5,(a)  that,  (a)lLd, 
wiiere  a  controyersy  it  fiendingy  m  the  court,  for  the  admi«  e. 
Mstration,  the  opposing  party  may  apply  for  it,  without  cita- 
tkn  to  the  original  applicant. 

*  3.  If  the  evidence  referred  to  in  the  bill  of  exceptions 
was  improperly  admitted ;  yet  the  judgment  ought  not  to 
be  reversed  on  that  account ; — there  being  evidence  enough,  > 
to  which  tto  exception  was  taken,  to  justify  the  court  in  re- 
fusing the  administration  to  Bokn.  As  the  cot/rr  was  to  de* 
ctde  upon  the  objections  taken,  and  therefore  must  examine 
the  evidence,  the  suffering  it  to  be  read  was  not  error ; — 
since,  if  any  part  of  it  was  improper,  the  court  would,  in 
deciding  the  case,  reject  such  as  was  illegal,  and  regard 
only  that  which  was  legal ;  there  being  no  jury  to  be  led 
astray  by  the  adnussion  of  improper  evidence.  Indeed,  in 
this  case,  the  Kceiving  the  evidence  was  unimportant  ^-^e« 
.  cause,  if  the  superior  court  had  confined  the  enquiry  to  the 
character  and  responsibility  of  Bohtiy  It  might,  after  revers- 
ing the  Hastings  court  judgment,  haye  immediately  enter- 
tained a  motion  in  behalf  of  Skefifiard^  and  granted  him  the 
adfliinistration. 

3.  On  the  merit^f  the  question  b,  whether  it  is  better,  for 
the  purposes  of  justice,  that  Bohn  should  have  the  adminis- 
tration, or  that  Sheftfiard  should  ? 

It  appears  by  the  record  that  BoHn  and  Hubner  are  large- 
ly indebted.  Bohn  is  responsible  for  the  debts; — has  no 
real  property ;— no  fiumly  ,<— may  go  off  to  Germany  with  all 
Chat  he  has*  Shefifiard  is  a  man  of  permanent  propertyr- 
fiumlyr-^nd  high  respectability.  Sound  discretion,  for  the 
benefit  of  the  parties  interested,  points  to  Shefifmrd  as  the 
administrator.  The  securities  in  Bohn*s  administration  bond 
wmld  not  be  responsible  for  his  conduct  nt  aurvrving  part- 
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Javtabt,      ner*  but  only  for  whatever  balance  he  might  transfer  to  hb 

1815 

.    ^    *     1    debit  as  adminbtrator.    If  the  creditors  are  willing  to  set- 

Bohn        *^^  ^y  iBoAn  and  Hubner^a  books,  surely  Bohn  cannot  object 

^'  If  he  is  unwilling  to  produce  the  books,  he  cannot  be  the 

Sheppard.     ,  ,     .  ,       . 

honest  man  he  is  represented  to  be. 

JVickham  on  the  same  side.  The  circumsUnce  that  the 
Superior  Cour(  had  original  juiisdiction,  does  away  the  first 
argument  of  Mr.  Call.  We  had  the  right  to  make  any  d^ 
jection  competent  to  shew  that  ^oAn  ought  not  to  be  appoint- 
ed. In  cases  of  this  nature,  the  proceedings  are  all  ore  tenua. 
It  is  not  necessary  that  the  grounds  of  the  judgment  should 
appear  on  the  record.  I  do  not  say  that  the  parties  may  not 
tender  a  bill  of  exceptions,  and  that  the  court  may  not  sign 
it,  if  they  chuse ;  but  they  are  not  compelled :  if  they  do,  it 
is  to  be  taken  merely  as  a  statement  of  the  facts  by  the  court. 
Either  party  may  exhilMt  the  same,  or  new  evidence  to  the 
appellate  court.  Such  was  the  established  rule  of  this  court, 
until  the  late  act  of  assembly ;  and  the  rule  reniains  un- 
changed as  to  the  Superior  Court. 

If  it  appeared  there  were  objections  to  Bohn^  and  that  a 
a  third  person,  against  whom  no  such  objections  existed,  and 
who  did  not  make  a  motioHy  was  yet  willing  to  aecefit  the  ad- 
ministration ;  ought  not  the  court  to  take  notice  of  the  cir- 
cumstance, ^nd  prefer  that  person,  though  |ie  made  no  boo- 
tion  ?  It  is  not  necessary  to  the  appointment  of  an  adminis- 
trator that  he  should  be  a  candidate  for  the  office.  He  is 
merely  the  officer  of  the  court ;  and  it  is  competent  for  them, 
provided  they  keep  within  the  rules  of  law,  to  appoint  any 
person  they  please. 

Mr.  CaU*9  position  that  a  creditor  u  entitled  to  no  prefer- 
ence, is  incorrect.  Cateris  fiaribuBj  a  creditor  is  entitled  to  a 
preference ;  though  circumstances  may  turn  the  scale  in  fa- 
vour of  another  person.  This  court  has  a  right  to  confer 
and  determine  whether  the  court  below  exercised  a  somul 
discretion.  Indeed,  in  cases  of  this  sort,  it  may  go  fiirther, 
and  consider  not  only  the  propriety  of  the  opinion  given  tif 
th^  Inferior  Court,  but  the  right  of  the  thing  itself  as  it  mff 
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kppear  od  new  te8tiinon7*    Suppose,  in  the  interval  between     JikKUAHT. 

the  judgments  of  the   Hustings  and  Superior  Courts,  Bohn 

had  become  insolTent,  or  of  notorious  bad  character,  ought        g^j^^ 

not  the  Superior  Court  to  have  taken  notice  of  it  ?  ^• 

SheppArd* 
None  of  these  motions  ore  tentu  need  be  put  on  the  record, 

if  the  court  do  not  act  upon  them.  A  motion  may  be  with- 
drawn, when  it  has  been  virtually  over-ruled  by  a  decision 
on  another  motion.  It  would  therefore  be  clogging  the  re- 
Cord  unnecessarily  to  insert  it.  The  new  evidence  we  of- 
fered in  the  Superior  Court  grew  out  of  the  old  case,  and 
Was  pertinent  to  it.  Tne  question  whether  Bohn  was  a  pro- 
per person,  or  not,  depended  on  another  question  ;  whether 
a  better  character  could  be  had.  So,  in  ejectment,  the  de- 
fendant may  bar  the  plaintiff^  by  shewing  title  in  himself,  or 
some  other  person,  as  well  as  through  the  weakness  of  tho 
plaintiff^s  own  title. 

Upon  the  meriiaj  thb  c^use  is  to  be  tried  upon  plsTln  prac- 
Ucal  principles.  The  affidavits  were  properly  taken,  though 
without  notice  ;  there  being  no  lU  fiendena.  But,  putting 
them  out  of  the  question,  Bohrij  as  surviving  partner,  was 
liable  to  objections ;  but  Skefifiard  was  free  from  any  objec-  i 

tion.  If  we,  as  creditors,  administer,  Bohn  is*a  check  upon 
us  :  but,  if  he  administers,  there  is  no  check  upon  him.  His 
giving  security  is  nothing  to  the  purpose.  That  argument 
would  prove  too  much :  it  would  justify  the  appointment  of 
any  body,  on  his  giving  security. 

On  the  &ce  of  the  record,  uSoAn  is  proved  a  dishonest  man. 
He  refused  to  shew  his  books-^to  arbitrate-^to  pay  the  debtD 
though  unquestionably  proved ;  and  told  the  creditors  they 
might  go  to  law,  and  he  had  no  other  answer  fer  them.  Ad- 
mit, that  in  all  this,  I  have  done  him  injustice,  and  that  these 
circumstanced  are  merely  grounds  of  suafiicion  ;  yet,  is  not 
§usfiicion  enough,  to  disqualify  him  from  the  appointment  to 
an  highly  responsible  office  ?  * 

As  to  Shefiflardi  it  appears  plainly,  from  the  record,  that 
he  was  agent  for  creditors  to  the  amount  of  seventy  thousand 
dollars.  The  power  of  attorney,  under. which  he  claims,  is 
iofficiently  comprehensive,  (though  dated  in  Hubna^9  life- 
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jiirvABr,     time,)  to  authorize  him  to  take  any  necessary  step  to  recorer 

^^^.^^j    the  debt.    So,  in  case  of  the  absence  of  an  executor  from  the 

Bohn        commonwealth,  if  he  be  a  respectable  man,  his  ag^ent  majr 

^,    ^*     ,     surely  be  appointed  administrator  durante  absentia, 
Sheppard.  '^'^ 

JVirt  in  reply.  The  judge  of  the  superior  court  of  law, 
being  called  upon  in  this  case,  to  act,  not  in  his  original,  but 
afifiellafe  character,  was  bound  to  confine  himself  to  the  de- 
cision upon  the  record^  which  involved  only  the  fitness  or 
unfitness  of  Bohnj  and  did  not  involve  the  fitness  or  un- 
fitness of  Shefifiard,  whose  pretensions  do  not.  appear  by  the 
record,  to  have  been  before  the  inferior  court :'— consequ^it- 
ly,  all  the  evidence  before  the  Superior  Court,  tending  to 
support  the  rival  pretensions  of  Shefifiord^  was  irrelevant  to 
the  case  upon  the  record,  and  ought  not  to  have  been  re- 
ceived. 

As  growing  out  of  the  same  principle,  I  contend  that 
She/ifiard  was  bound  to  support  the  appeal,  in  the  same  cha- 
racter in  which  he  took  it ;  vis.  ^  as  attorney  in  fiict  for  cer* 
tarn  creditors  qfthe  decedent  Hubner  i*'  instead  of  which,  he 
exhibited  himself  before  the  appellate  court  in  a  new  charac- 
ter ;  viz.  as  agent  for  certain  creditors  of  Bohn  tr  Hubner.  To 
authorize  an  appeal,  the  party  who«takes  it  must  not  only 
have   been  a  party  b  the  court  below,  but  he  must  have 
(a)  Sayre  vs.  been  interested  in  the  case.(a)    Now,  who  the  parties  to  a 
aM404.        controversy  m  a  court  of  record  were,  b  to  be  learned  only 
from  the  record  itself.    It  b  not  pretended  that  Sheftfiard 
had  any  individual  interest :— -his  inteiest  (if  such  it  can  be 
called,)  was  represenutive  only :— -what  his  representative 
character  was,  he  asserts  upon  the  record  at  the  time  of  hb 
appearance  j  it  was  that  of  agent  of  the  individnal  creditors 
of  Hubner  .•—in  this   character  he   appealed  :— yet,    tkia 
character  he  was  permitted  to  by  down,  and  rise  up  in  the 
appellate  court  in  a  new  character !  Can  a  man  appeal  in 
one  character,  and  support  the  appeal  in  another  ?— For  ex- 
ample, can  he  appeal  upon  an  alleged  interest  as  an  iftdtui^ 
dual,  and  support  the  appeal  by  proving  iillerest  as  an  r xecw- 
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for  ^— If  he  can,  docs  it  not  tease  to  be  an  appeal,  and  be-     Jaituart, 
come  an  original  controversy  between  other  characters  ?  ^^^^' 

Now  to  the  question  itself  before  the  judge  of  the  appellate   ^B^^n 
court.     We  contend,  that  the  record  restricted  him  to  the  '        y- 
consideration  of  the  fitness  or  unfitness  of  Bohn  i  and  that,        ^^^ 
upon  this  record,  acting  in  his  appellate  character,  he  was 
not  at  liberty  to  institute  a  comparison  between  the  fitness  of 
Bohn  and  Shefifiard.    We  do  not  say  that  he  was  tied  down 
to  the  evidence  which  was  heard  in  the  court  below  ;  but 
that  he  was  tied  down  to  the  question  which  was  there  de» 
cided  ;  and  tfalit  this  question  was  to  be  learned  only  by  the 
record  ;  because  the  acts  of  a  court  of  record  are  not  to  be 
learned  by  parol  evidence  of  what  passed  in  court. 

It  is  said  that  this  is  an  appeal  olfact^  as  well  as  of  lav)* 
Agreed :  bi}t  still  it  is  an  appeal  /  and  the  decision  appeal- 
ed from  is  the  single  subject  maher  of  enquiry.  «  The 
facts  are  all  jopen  in  the  appellate  court"  Agreed  :  but 
ivhat  &cts  I  The  facts  vrhich  belong  to  the  point  adjudged 
Bpon  the  record ;  and  not  upon  a  different  point. 

<<  The  Superior  Court  had  original  jurisdiction  over  this 
class  of  cases."  True ;  but  it  was  not  called  upon  in  its 
original  character  ;  it  was  called  upon  in  its  appellate  charac- 
ter only.  So,  it  has  original  concurrent  jurisdiction,  with 
the  inferiQr  court,  in  all  questions  of  law  where  the  value  in 
con^Qversy  amounts  to  one  hundred  dollars :  yet  if  a  ques- 
tion comes  to  it  in  its  appellate  character,  its  original  juris- 
diction will  not  avail  it,  to  change  the  nature  of  that  ques- 
tion. Its  original  jurisdiction  over  grants  of  administration 
is  unlimited  :  but  its  appellate  power,  like  that  of  any  other 
appellate  court,  is  limited  to  the  judgment  appealed  from. 
To  talk  of  the  original  jurisdiction  of  a  court,  on  a  pure 
question  of  appeal,  is  to  introduce  a  confusion  of  ideas  ;  not 
to  guide  us  to  truth.  The  appellate  and  original  jurisdic- 
tions are  parallel  Hues.  An  appellate  court  deciding  an  ap* 
fieal  by  the  measure  of  its  original  jurisdiction  is  a  legal  so- 
lecism. 

«  Suppose,  (says  Mr.  JVUliams^)  the  court  had  reversed 
Bohn*8  appointment  on  the  ground  of  his  unfitness^  could  it 
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not  have  heard  She/i/iard*9  motion,  and  granted  the  adminis- 
tration to  him  ?"  Unquestionably  it  could ;  for,  the  appeal 
being  put  out  of  the  way,  the  door  of  the  court's  original 
jurisdiction  would  be  open.    But  could  the  Superior  Court 
have  decided  the  fate  of  the  afiftealj  upon  a  motion  for  the 
first  time  addressed  to  its  original  jurisdiction  ? — Suppose  a 
distributee  had  come  into  the  Superior  Court,  pending  the 
appeal,  and  moved  for  the  administration  ;  could  the  cofort 
have  mingled  this  motion  with  the  appeal,  and  decided  the 
appellate  question  by  this  heterogeneous  addition  ?  Must  it 
not  have  decided  the  appeal  by  itself}  and  put  the  distributee 
to  a  dutinct  procedure,  to  repeal  the  letters  of  administra- 
tion ?  And  if  the  court  would  not  have  incorporated  ivith  the 
appeal  a  new  motion  addressed  to  its  original  jurisdiction 
by  another,  is  not  a  new  motion  addressed  to  its  original 
jui*isdiction  by  Mr.  Shefifiard  equMy /ofeign  to  the  apfteal? 

But,  it  is  said,  that  Shefifiard^s  was  not  a  ti^w  motion  in 
the  appellate  court :  he  had  made  it  in  the  court  below. 
How  does  this  appear  ?  They  answer,  by  ficarol  evidence. 
But  we  say,  that  the  acts  of  a  court  of  record  cannot  be 
proven  in  any  way,  other  than  by  the  record :  a  motion  made 
and  overruled  is  an  act  of  the  eourt^  to  be  shewn  by  the  record, 
^  All  the  proceedings  are  ore  tenua:  no  libel^— no  citation , 
--410  summons, — no  plea  is  necessary.'*  If  this  be  a  reason 
why  it  was  not  necessary  to  record  Shefifiard^a  motion,  it  is 
equally  a  reason  why  it  was  unnecessary  to  record  Bokn*9  ^ 
because  that  was  equally  ore  tfnus  ;  and  so,  there  mig^fat 
have  been  an  appeal  without  any  record  at  all  I  ^  It  was 
not  necessary  to  enter  Sheflftard^M  motion,  because  it  fell** 
True  ;  if  a  party,  satisfied  with  the  judgment  of  the  court 
against  his  motion,  chuses  to  withdraw  it,  there  is  no  occa- 
sion to  enter  it)  unless  his  adversary  insists  on  costs  :  but 
if  he  is  dissatisfied  with  that  judgment,  and  propcMes  to  re- 
dress himself  by  appeal,  he  must  enter  it,  or  he.  cannot  avail 
himself  of  it  by  appeal.  Here  Sheppard  was  dissadsfiedt 
and  determined  to  appeal  :  if,  therefore,  he  meant,  in  the 
Superior  Court,  to  msist  on  his  superior  fitness,  he  was 
bound  to  docket  his  motion,  in  order  to  shew^that  his  compa- 
rative fitness  formed  part  of  the  cause  in  the  court  below. 
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It  is  said  that  this  is  not  sOy  because,  on  the  appes^l,  the 
party  contesting  the  grant  has  a  right  to  shew,  by  evidence, 
every  thing  he  can  against  it.    But  it  is  important  to  distin- 
guish between  the  /irofioaition  made  to  a  court,  and  the  evi- 
dence by  which  that  proposition   was  maintained.    Every 
thing  that  was  matter  of  evidence  on  the  proposition  b  open 
to  the  appellant;  but  what  the  firofioaiiion  itae(f  fva«,  is 
ftureiy  not  matter  of  evidence^  but  of  retard.    It  appears  by 
the  record,  that  Shefifiard  appeared,  and  opposed  Bohn*8  mo- 
tion :— now,  if,  from  the  nature  of  the  thing,  this  opposition 
necessarily  involved  a  motion,  for  the  administration,  on  the 
part  of  Shefifiardy  the  record  would  have  been  full  enough  to 
let  the  appellate  judge  into  the  examination  of  bis  compara- 
tive merits^    Bat  this  was  by  no  means  the  case ;  for  it  is 
competent  to  any  person  interested  to  oppose  the  grant  of 
administration  to  any  particular  character,  on  the  ground  of 
unfitness  in  that  character ;  without  a  counter  motion.    It 
was  no  proper  ground  of  opposition  tb  Bohn*s  motion,  that 
there  was  a  fitter  character,  unless  connected  with  a  motbn 
on  the  part  6f  such  fitter  character.    Suppose,  for  example, 
Shefifiardy  in  opposition  to  Bohn*a  motion,  had  introduced  evi- 
dence to  shew  that  Mn  Wickhamy  or  Mr.  Williamsy  or  some 
magistrate  on  the  bench,  was  better  qualified  to  be  an  ad- 
ministrator than  Bohn  i  would  not  such  evidence  have  been 
wholly  irrelevant  to  Bohn's  jpotion,  unless  the  fitter  person 
were  also  an  applicant  for  the  office  ?   And  if  so,  in  order  to 
make  it  relevant  in  the  court  above,  must  it  not  have  appear- 
ed by  the  record,  that  there  was  such  application  ? 

Mr.  Wickham  says,  it  is  not  necessary  for  the  party  to 
make,  the  motion  :  he  need  not  be  a  candidate :  it  is  enough 
that  he  is  willing  to  accept.  But  it  is  the  same  thing  in  sub- 
stance :  if  he  comes  into  pourt  as  a  party,  and  declares  his 
willingness  to  accept,  or  permits  another,  in  his  hearing,  to 
declare  it,  and  to  offer  proof  of  his  superior  pretensions,  he 
is,  to  all  legal  purposes,  a  candidate  and  mover  in  the  cause. 
In  Cutchin  v.  WUkinMony  1  Call.  1-,  it  did  appear  that 
Cutchin  did  something  more  than  oppose  Wilkinson's  mo- 
tioaj  for  the  record  of  the  inferior  court  exhibits.  CwfcAw  as 
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Jahuary,      an  applicant    In  that  courts  the  administration  was  granted 
4^,^^.    to  him.    So,  in  Hendren  v.   Colgiriy  {ante)  the  rival  applica- 
Bohn        ^^^  ^^^  stated  ;  and  the    same  thing   was  done  in  Mac 
V.  Candtish  v.  Hofikinsy  decided  November  14th,  1814. 

Uflon  the  merita  ;  the  grant  of  administration  to  a  diatridu- 
tee  is  understood  to  be  a  matter  of  rights  in  the  order  point- 
ed out  in  our  act  of  assembly.  In  relation  to  them,  the  onlf 
matter  of  discretion  which  the  court  has,  is  among  distribtt- 
tees  in  equal  degree :  and,  in  the  exercise  of  this  discretioQ» 
the  act  gives  the  court  a  principle  to  guide  them;  to  wit, 
they  are  to  appoint  the  person,  ^  who,  in  their  judgment* 

(a)  Rev.  Code,  ^7/  f,c^f  manage  and  imfirove  the  estate  *\d)  This  shews  thaty 

1st  vol.  p.  164,  _  ... 

sect,  28.  in  the  appomtment  of  an  admmistrator,  the  primary  object 

of  consideration  is  the  interest  of  the  distributees.  ■  The 
39th  section,  which  authorizes  the  appointment  of  a  credit 
ror,  clearly  contemplates  a  creditor  of  the.  decedent ;  not  9 
creditor  of  a  mercantile  firm  of  which  he  was  a  partner.  The 
obvious  reasons,  for  such  an  appointment,  do  not  apply^  to 
the  case  of  such  a  creditor  as  is  las(  mentioned.  The  rea- 
sons for  appointing  a  creditor  are,  first,  because,  without  an 
administrator,  there  is  no  one  against  whom  he  can  assert  his 
g)^win*Mm.  claim;  {b)  and,  secondly,  that  he  may  collect  and  prcsenre 
the  effects  of  the  deceased,  which  would  otherwise  be  in 
danger  of  being  lost.  But  in  this  case,  there  is  a  surviviaf^ 
partner,  to  whom  the  possession  and  title  at  law  belongs.  It 
is  true  that  the  administrator  of  a  deceased  partner  is  said  to 
be  a  tenant  in  common  with  the  survivor ;  but  thb  is  onlj 
aub  modo:  the  possession  of  the  debts  to  the  firm  belongs  to 
the  survivor ;  and  his  is  the  sole  right  to  sue  for  those  debts, 
and  the  liability  to  be  sued  for  ai^  balance  due  frpm  the 
^^^^f'^'^g  *^firm.  (c)  Hence,  the  administrator  of  a  deceased  partner 
100, 124,  153.  represents  the  distributees  emphatically ;  for  his  right  is  on- 
'^^  ly  to  the  share  of  such  partner,  after  the  partnership  ac- 
counts shall  be  settled;  which  presupposes. the  payment  of 
all  the  creditors  of  the  firm. 

Why  then  should  a  creditor  seek  the  administration  in 
this  case  ?  since,  for  the  recovery  of  his  debt,  he  has  a  di- 
rect remedy  against  the  surviving  partner,  and  there  is  no 
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pretence  upon  the  record  that  the  effects  in  his  bands  are     JjiWHRx, 

not  amply  sufficient  to  pay  all  the  debts  of  the  firm,  or  that .  v^^^^J^i 

he  is  acting  unfaithfully)  or  imprudently,  as  surviving  partner.        g^jj^^ 

It  is  contended,  that  caierU  fiaribus^  a  creditor  has  a  pre-  ^• 

_  Sheppard. 

ference  to  any  person  other  than  a  distributee.  But  this  position 

is  incorrect.  The  rule  in  England  is,  that  ^  if  none  of  the 
kindred  will  Uke  administration,  then  it  shall  be  granted  to 
those  who  shall  desire  it  ;*'  (a)  or  **  to  such  dbcreet  person 
as  the  ordinary  pleases."  (b)  The  grant  to  a  creditor  is  Ecci.law,  231. 
merely  the  effect  of  custom.  The  language  of  our  act  is  in  (^)  ^"^^^-  ^^^• 
conformity  with  this  custom,  and  gives  the  court  a  discre- 
tionary power ;  so  that  it  is  not  error  to  grant  the  adminis- 
tration to  any  other  person,  in  preference  to  the  creditor,  if 
such  person  be  liable  to  no  particular  exception.  And,  if 
there  be  no  such  exception,  between  persons  of  equal  right, 
the  Appellate  Court  will  not  disturb  the  first  grant,    (c)  (^\  Taylw  v. 

The  inquiry  then  is,  whether  BoAn,  who  received  the  ap-  /?^^^»   ^ 

Johnsons  (JVciP 

pointment  from  the  Court  of  Hustings,  is  liable  to  any  just  York)     ca»e8, 

cxcepuon  ?  The  first  objection  taken  is  that  he  is  the  sur-  ^^^^J^^ 

Tiving  partner;  and  this  is  said  to  be  sufficient,  if  no  other  ^Brtnm'aPari 

,  cases,  298. 

existed. 

It  is  to  be  borne  in  mind  that  the  polar  star  pointed  out 
in  our  act,  for  the  selection  of  an  administrator,  is  the  inte- 
rest of  the  distributees ;  and  such  an  one  is  to  be  appointed 
as  will  best  manage  the  estate.  Now  Bohn^s  interests,  as 
surviving  partner,  are  exactly  co-incident  with  those  of  the 
distributees  of  his  deceased  partner ;  whereas  the  interest  of 
the  creditors  is  directly  the  reverse. 

But  ^  if  he  be  the  administrator,  as  well  as  surviving  part- 
ner, there  will  be  no  check  upon  him ;  no  one  to  call  him  to 
account ;  and  Bohn  the  administrator,  will  very  willingly  pass 
to  his  own  credit  the  accounts  of  Bohn  the  partner."  To 
this  I  answer,  the  same  persons  will  call  him  to  account  as 
there  will  be  to  call  Shefifiard  ;  viz.  the  diatributees  ;  and  his 
accounts  must  be  proven  by  sufficient  vouchers.  Suppose 
the  distributees  could  be  consulted.  In  whose  hands  would 
they  feel  themselves  most  safe ;  in  those  of  the  friend  and 
partner  of  their  deceased  rela^on^  or  in  those  of  creditors, 
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who,  during  his  life,  had  dragged  him  before  a  court,  od  what  * 
he  conceived  an  unjust  claim  ? 

With  respect  to  the  personal  objections  made  to  Mr« 
Bohfij  it  is  sufficient  for  us  to  rely  on  his  character  as  proved 
in  the  record,  and  hb  appointment  by  the  Hustings  Court, 
the  members  of  which  had  known  him  for  sixteen  years.  His 
refusing  to  pay  £70,000,  claimed  of  him  by  these  German  cre- 
ditors, b  no  proof  of  dishonest,  since  the  justice  of  their 
claims  was  controverted  by  him,  and  by  Hubner  in  hb  life- 
time. If  they  fear  that  he  may  leave  the  country,  why  do  they 
not  hold  him  to  bail,  in  their  suits  now  pending  ?  If  he  ob- 
tains the  administration,  he  will  give  them  security,  which, 
it  seems,  is  the  very  thing  they  want. 


March  17 thy  1815,  Judge  Roamb  delivered  the  following 
opinion  of  this  court. 

The  court  b  of  opinion,  that,  under  the  true  construction 
of  the  act  concerning  the  grant  of  letters  of  adminbtratiooi 
it  is  the  duty  of  the  court  applied  to,  after  deciding  who  b 
entitled  to  the  administration,  to  go  on  and  perfect  its  judg- 
ment, by  prescribing  the  amount  of  the  bond  to  be  given  by 
the  person  obtaining  the  same,  and  also  by  deciding  upon 
the  sufficiency  of  the  security  offered ;  unless  thb  Uut^  and 
the  giving  the  security  pursuant  theceto,  shall,  by  praying 
and  obtaining  an  appeal,  be  rendered  superfluous  and  unne- 
cessary, until  after  the  final  dbposition  thereof;  a  point  on 
which  the  court  does  not  now  deem  it  necessary  to  give  any 
decisive  opinion. 

The  court  is  farther  of  opinion,  that  this  essential  member 
of  the  judgment  being  wholly  wanting  in  the  judgment  of 
the  court  of  Hustings  now  before  us,  as  appears  from  the  re- 
cord, and  that  judgment  being  only,  that  administration  on 
the  estate  of  J.  C.  Hubner ^  b^  granted  to  the  appellant}  the 
same  did  not  authorize  the  appeal  uken  therefrom  by  the 
appellee,  and  that  the  said  appeal  ought  to  have  been  dis- 
missed by  the  Superior  Court,  as  having  been  prematurely 
and  improvidently  granted.  The  court  b  sensible  that 
there  may  have  been  many  cases,  in  which  an  objection  like 
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the  present,  may  bave  laiD>and  has  not  been  uk^en ;  ancl^  in* 
particular,  the  case  of  Cutchin  y,  Wilkineon  is  recollected,  in 
which  there  was  a  similar  defect  in  the  judgment :  but  the 
objection  was  not  taken  by  the  court  or  counsel  in  that  case. 
The  court  therefore  considers,  that,  as  to  this  point,  that  case 
passed  Mub  ^UentiOi  znd  consequently  forms  no  authority  in 
bar  of  the  present  judgment  of  this  court,  in  this  particular. 
The  court  b  farther  of  opinion,  that,  as  it  appears  from 
the  record  of  the  judgment  of  the  Hustings  court,  that  the 
appeHee,  as  attorney  in  fetct  for  certain  creditors  of  the  in- 
testate, appeared  and  opposed  the  motion,  that  circumstance 
exalts  him  beyond  the  condition  of  a  mere  volunteer,  or  ami- 
ctM  eurutf  and  enabled  him,  as  acting  for  those  concerned  in 
interest,  to  oppose  the  pretensions  of  the  appellant :  but  at 
that  point,  so  hr  as  we  are  informed  by  the  record,  the  claim 
or  pretension  of  the  appellee  stopped.  We  are  in  no  man- 
ner informed,  by  that  record,  that  the  appellee  moved  for  the 
administration  himself,  or  was  willing  to  accept  it.  The  court 
will  not  be  technfcal  or  critical  in  requiring  a  cross  motion 
to  be  formally  entered :  but  it  win  require  some  evidence 
from  the  record,  that  such  motion  was  substantially  submit- 
ted to  the  court  below.  While  it  will  not  be  satisfied  with- 
out any  evidence  whatever  existing  of  record,  of  such  mo- 
tion having  been  made,  any  evidence  to  that  effect,  however 
irregular,  will  be  satisfoctory  :  for  example,  as  in  the  said 
case  of  Cuichin  v.  fVUkkisonj  where,  although  the  record 
does  not  aver  the  existence  of  Cutchin'a  motion  for  the  ad- 
ministration, the  existence  of  that  motion  will  be  inferred 
from  the  foot  of  the  administration  having  been  granted  to 
him  by  the  County  Court,  as  appears  of  record  :  or  as  in  the 
case  of  AfiCandiUh  v.  Hofikimy{a)  where  the  non-averment, 
in  the  body  of  the  record,  otJ^CandiUh*$  motion,  is  supplied 
by  the  bill  of  excepdons,  which  refers  to  it  as  apart  of  itself. 
But,  in  the  case  before  us,  the  record,  as  to  this  point,  is  en- 
tirely naked.  There  is  nothing  from  which  it  can  be  in- 
ferred, that,  in  the  court  of  Hustings,  the  appellee  moved 
for,  or  was  willing  to  accept  the  administration  ;  or  did  more 
than  object  to  the  sufficiency,  or  propriety,  of  the  appellant 
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Jakttart,     as  the  administrator.    There  is  nothiog  shewing  thit  the 
t^„,^,Lj   sufficiency,  or  competency  of  the  appellee  fijr  the  administra- 
I  Bohn        ^^"  ^  question,  was  affirmed  by  him,  or  opposed  on  the  part 

i  V.  of  the  appellant.    In  that  court,  then,'a8  f&r  as  we  can  judge 

.  ^^^  from  the  record,  the  appellant,  Bohuy  was  wholly  without  a 

competitor,  except  to  refute  objections  made  to  his  .compe- 
!  tency :  there  was  no  creditor,  or  representative  of  a  credi- 

tor, brought  into  comparison  with  him.  He  was  as  if  there 
had.  been  no  next  of  kin,  or  creditor,  in  exbtence,  to  contend 
with  him,  (for  de  non  afifiarentibua  et  non  exiatentibu9  eadem 
eat  ratio,)  and  must  succeed,  unless  it  was  shewn  (which  it 
is  not,)  that  he  was  wholly  unfit  for  the  funcdon  in  question* 
The  state  of  the  contest  in  the  court  of  Hustings,  therefore, 
was  that  of  a  mere  objection  to  the  appellant,  which  it  was 
sufficient  for  him  to  repel  2  it  was  not  made  necessary  for 
him,  e  converaoy  to  object  to  the  claim  of  the  appellee,  (for 
no  such  claim  was  made,)  or  to  contrast  hb  pretensions  with 
those  of  the  appellee.  This  watf"  the  state  of  the  contest  in 
the  Hustings  Court,  and  was  also  alone  tb^  state  of  the  cob* 
troversy  in  the  Superior  Court,  when  applied  to  in  its  afiftel* 
late  character.  If  the  appellee  had  chosen  to  have  deserted 
his  appeal  in  that  court,  and  had  been  at  liberty  to  have  made 
his  motion,  £fe  n(yvo,  as  in  a  court  of  original  jurisdiction,  he 
might  have  given  what  shape  he  pleased  to  the  controversy : 
lie  might,  by  moving  the  fast  mentioned  court  to  grant  him 
the  administration,  have  legalized  the  evidence  subsequeotlf 
spread  upon  the  record  :  he  might  thus  have  made  hb*  de- 
mand or  claim  co-extensive  with  the  proofs  in  the  cause,  asd 
have  justified  a  judgment  in  Ma  &vour.  But  it  was  not  in 
thia  character  that  this  controversy  cam^  before  the  Superior 
Court :  it  was  only  in  its  appellate  character  that  it  was  141- 
plied  to,  and  that  court  could  only  know,  from  the  recwdy 
what  queationa  werej  in  fact,  tried  in  the  coun  below,  md 
which  only  {although  ufion  new  evidence^)  were  submitted  to 
its  re  visa].  As  to  the  extent  and  character  of  the  questions 
discussed  in  the  court  below,  these  were  not  only  to  be  m- 
ferred  from  the  record  aloncy  but  such  inference  was  to  be 
made  anterior  to  entering  ufion  the  evidence  in  the  afifieUate 
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toUrt,  These  qvestions  were  so  little  capable  of  being  ex^ 
tended  by  the  testiinonf  subsequently  offered  in  the  appel-^ 
late  court,  that  they  formed  a  conclusive  objection  against ' 
the  reception  of  such  tftterior  testimony.  •  All  testimony  of 
this  last  character  must  be' entirely  excluded^  so  long  as  the 
case  preserves  it^  appellate  character.  It  is  essential  to  such 
character^  that  the  gHeetiona  tried  in  both  courts  should  be 
precisely  the  eame,*  As  to  this  particular  case,  the  appellee 
may  have  been  injured  by  the  defect  of  the  record  in  this  par- 
ticular :  if  do,  it  is  owing  to  his  negligence,  and  may  possi- 
bly be  his  misfortune ;  but  tliis  omission  precludes  the  ap«* 
pellate  court  from  departing  from  those  land  marks,  by  which 
its  authority  is  clearly  limited  and  bounded* 

•  On  these  grounds,  the  court  is  of  opinion,  that  the  judg- 
ment of  the  superior  court  is  erroneous  in  granting  admi- 
nistration to  the  appellee,  who  had  never  applied  therefor^ 
at  least  in  the  court  whose  judgment  was  then  in  revision^ 
and,  in  '  giving  a  decision  i^rjlhe  court  below,  which  that 
court  ought  not  to  have  given,  (whatever  might  have  been 
the  evidence  in  the  superior  court,)  because  it  did  not  judi- 
cially appear  to  that  court  that  the  party  succeeding  there- 
in had  claimed  or  demanded  the  adihinbtration  in  the  court 
below. 

'  The  court  is  &rther  of  opinign,  as  before  mentioned,  that 
the  judgment  of  the  superioii  qourt  is  erroneous  in  sustein- 
ing  the  appeal  thus  prematurely  and  improvidently  brought 
np!^  as  aforesaid.  The  judgment  of  this  court,  then,  re«> 
verses  that  of  the  superior  cour^  for  both  the  causes  afore- 
toid,  and  dismisses  the  appeal  with  costs : — and  here  the 
court  might  with  propriety  "stop.  The  court,  however,  for 
the  purpose  of  prevendng  future  litigation,  has  no  hesita- 
tion to  say, — that  it  sees  nothiog  proved  in  this  cause  im^ 
peaching  the  fitness  of  the  appellant  for  the  administration, 
the  only  point  prc^rly  in  controversy ;  af  d,  far  less  does 
it  see  that,  on  the  merits,  the  appellees  should  succeed,  had 
he  moved  in  the  court  of  Hustings  to  obtain  the  adminis- 
tration. *  The  creditors,  whom  the  appellee  professed  to  re- 
present, are  not  the  creditors  of  the  mteatatcy  but  of  Bohn 
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Javuabt,     and  HubneTy  if  at  all : — ihej  are  ab$ent  beymtd  •eo,  a  cir« 

j^,^/.   cumiitance  of  disqualification  recogoiaed  by  our  lawtf  mni 

Bohn       ^y  ^^^  decbions  of  our  courts  :«*-and)  if  this  rights  not  pnK- 

V.  perly  exercisable  by  them  in  i>er8on,  can  be  delegated  to  a 

Saepp&rd.  • 

person  resident  here,  it  ought  to  apply  to  the  particalar 

case,  and  be  devolved  after  the  right  to  administer  bad  ac- 
crued ; — whereas,  the  appellee  has  no  pretensions,  but  un- 
der  a  general  power  of  attorney,  granted  long  before  the 
death  of  the  intestate  in  question. 

For  these,  among  other  reasons,  the  court  is  also  of  opi- 
nion, that,  upon  the  merits,  the  appellant  is  entitled  to  the 
administration. 

Judgment  of  the  superior  court  of  law  reversed ;  and,  this 
cour^  proceeding  to  give  such  judgment  as  the  said  supe- 
rior court  ought  to  have  given,  it  is  ordered  that  the  ap- 
peal from  the  judgment  of  the  Hustings  court  be  dismiss- 
ed, with  costs ;  and  that  the  cause  be  remanded  to  the  said 
superior  court  of  law,  and,  from  thence,  to  the  Hustings 
court,  that  the  judgment  of  the  said  Hustings  court  may  be 
perfected,  by  requiring  bond  and  security  of  the  appellant 
for  the  faithful  administration  of  the  estate  of  the  said  .Bud-' 
ner. 


Mirch22d  ^^^^^^^  ^^^  B^tfko,  Executors  of  Farrow^  0^11^ 
1815.     '     '  EwelL 

1.  A  judgment     A  MOTION  was  made  by  FarrofoU  executors,  Septem- 

csnnot  be  ob-  , 

tained  upon  a  D^*^  7th,  1807,  to  Pnnce  William  County  Court,  against 

bwS^A)^    ^^'''^*  ^w^//,  sheriff  of  that  county,  to  whom  the  estate  of 

date  before  the  Henry  Dade  Hooe^  deceased,  hi^  been  committed,  for  jadg- 

180^    agam^  ^^^^  sind  award  of  execution  on  a  Ibrthcoming  bond,  beer* 

whom^^^th^  ^^  ^^  ^"'^  ^^^  ^*'*  ^-^  "^"'y'  ^^^^'  '^^^  **^^  speared  to  be 
tate  of  a  de-  ^       •        . 

ceased  obligor  has  been  committed,  at  against  an  executor  or  adminiatntor  in  ordi- 
nary  cases ;— but  the  plaintiff  must  exhibit  his  claim  beibre  the  couK,  according  to 
the  act  of  1792.    o3*  See  Rev.  Ck>de,  Ist  vol  ch.  9%  sect  61,  p.  167, 168. 
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in  regular  form ;  and,  notice  being  proved,  a  judgment  was      March/ 
^rendered  *y  default^ .« to  be  levied  of  the  proper  goods  and    4^^-^^ 
cbiU;tels  of  the  sajkl  H^ry  Dade  Hooey  deceased,  in  the  hands   jackson  and 
of  the  saM  Ciiarles  ^welU  to  be  administered,  if  so  much        ^^^^ 
thereof  in  his  hands  he  hath ;  if  not^  then  the  co9ta  of  the       Ewell, 
firoftergood^  and  chattels  of  the  said  Ewell^  8cc."(l.) 

Upon  a  writ  of  sufieraedeaa^  this  judgment  was  reversed 
by  the  superior  court  of  law,  on  the  31st  May,  1813,  without 
proceeding  to  render  such  judgment  as  the  county  court 
poght  to  have  rendered  ;^o  which  judgment  of  reversal, 
a  •ufieraeUeoB  vas  awarded  by  a  judge  of  this  court. 

Stqnardj  for  the  pkuntiffs  in  error,  relied  ypon  the  act, 
.<^  di^ectbg  the  Qiode  of  proceeding  against  decedent's  esi- 
tates^  and  iNX>viding  a  mode  of  reviving  suits  in  certain 
cases,'*  passed  the  7th  of  January,  1807,  (Rev.  Code,  3d. 
vol.  p.  120,}  as  authoring  the  motion  and  judgment  in  thift 
icaae.  . 

No  counsel  appeared  for  the  defendant. 

Mntch  38th)  1B1$,  Judge  Roahb  pronounced  the  court's 
opinion j  that  there  was  no  error  in  the  judgment  of  the  su- 
perior court  of  law,  so  for  as  it  reversed  the  judgment  of 
t)ie  county  court,  but  that  the  said  superior  court  erred  in 
not  pi^oceedipg  to  render  such  judgment  a^  the  county  court 
pugbt'to  have  rendered. 

Both  judgments  reversed  (with  costs  to  the  defendant' 
lie  being  the  party  substantially  prevailing,)  and  judgment 
enteredi  that  the  |>laintifirs  take  policing  by  their  motion, 
he. 

<1.)  Ifote.  The  last  member  of  this  judgment  seems  altogether  er- 
foneons;  even  if  this  cue  were  to  be  governed  by  the  act  of  January 
7th*;80r.   CO*  See  the  last  iffonso  in  th^  3d  section  of  tha^^t 
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October  1815.   Ross  agaitist  Darby,  Administrator  of  Churchill; 

^'  T^^ir^*     ON  the  25th  day  of  August  1812,  John  ZJcr^y,  adminis- 
of  a  s'.enit  for  /  o 

clerk's  tickets,  trator  de  bonis  non  of  William  Churchill^  late  clerk  of  Miadlc- 

KidT  for^'col-  8«Xj  moved  the  court  of  that  county,  agsdnst /am^«  i?o««,  late 

lection,  may,     sheriff  thereof,  and  (notice  of  the  motion  being  proved)  ob- 

<w^  coanect- talned  a  judgment  for  93/.   10«.   \id.  the  value  of   17,953 

^^j|*ii^^^'"pound8of  tobacco,  at  Md.  per  pound  ;  being  the  amount  of 

beprenmed  to  clerk's  tickets  due  the  said  William   Churchill^  for  the  year 

paid,    wiUiout  1789,  put  into  the  hands  of  the  said  sheriff  for  collection,  ac- 

positive  proof  ^jqpjIJp     to  his  receipt,  dated  the  \5th  of  Marchy  1790  ;  also 

to  tbat  eflcctt 

for  interest  thereon,  at  the  rate  of  five  per  centum  per  an- 
num, from  the  first  daf  of  June  1790,  until  paid ;  subject  to 
a  deduction  of  six  per  cent. 

On  the  trial  of  this  motion)  the  defendant  proved  that  the 
intestate,  William  ChurchUlj  was,  in  his  life-time,  greatly  dis- 
tressed  for  money ;  that  he  frequently  applied  to  Thoiruu 
Blake^  deputy  sheriff  of  Middlesex  county  for  tWe  year  1798, 
and  to  other  sheriffs  who  had  the  collection  of  liis  fees  in 
other  counties,  to  make  advances  of  money,  upon  their  re- 
ceipts, before  they  were  due  ;  that  Col.  William  Segary  who 
was  a  deputy  sheriff  under  the  defendant,  and  th^  intestate 
William  Churchill^  frequently  had  money  transacdons  ;  a  wit- 
ness frequently  saw  William  Segar  pay  William  Churchill 
money ;  on  what  account,  or  how  much,  he  did  opt  know ; 
and  Churchill  mighty  sometimes,  have  paid  Segar  money,  but 
the  witness  did  not  recollect,  positively,  that  he  ever  saw  him 
do  so.  It  was  proved,  by  the  records  of  Middlesex  county^ 
that,  in  the  year  1797,  William  Churchill  obidln^d  judgments 
on  receipts  given  by  Col,  nomas  Roane^  in  the  years  1791, 
92;  and  that,  in  the  year  1799,  Thomas  Churchillj  the  then 
representative  of  William  Churchill^  gave  Thomas  Blake^  the 
then  deputy  sheriff,  receipts  for  the.  amount  of  the  execu« 
tions  on  said  judgments  ;  that  William  Segar  was  a  deputy 
sheriff  under  the  defendant,  James  Ross^  and  also  under 
Thomas  Roane^zxid  did  all  ihe  business  relative  to  the  ofice 
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of  sheriff,  by  collecting  clerk's  fees,  &c.    ,^^o  receipt^  except 
what  is  herein  stated,  was  produced^  proving  that  the  receipt 
oi  James  Robs^  as  high  sheriff,  was  satisfied ;  but  the  defen- 
dant relied  upon  the  evidence  before  stated,  ob  firesumfition 
offiat/ment.    It  was  further  proved,  that,  although  judgments 
were  obtained  on  receipts  for  clerk's  fees,  against    CoL 
JRoane,  during  the  lifetime  of  the  said  clerk,  {ChurchiU^)  still 
those  very  receipts  were  found,  together  with  the  receipts 
on  which  the  motion  against  Jame9  R099  was  made,  in  a  bun- 
dle of  paperS).  among  the  private  papers  of  the  said  ChurchilU 
without  any  receipts   endorsed :   that,  although   the   said 
Churchill  was  proved  to  be  very  much  pressed  for  money, 
yet  it  was  proved  by  Thonuu  Healy^  who  was  deputy  sheriff, 
and  sheriff,  of  Middlesex  county  for  nine  years,  that,  during 
the  clerkship  of  said  William  ChurchUlj  he  knew  him  to  be 
very  indulgent  to  those  indebted  to  him  for  fees  as  aforesaid, 
even  to  the  extent  of  two  or  three  years^  or  more, 

•Upon  this  evidence,  the  County  Court  gave  judgment  as 
aforesaid  2  whereupon  the  defendant  filed  a  bill  of  exceptions, 
and  appealed  to  the  Superior  Court  of  law  ;  by  which  the 
sidd  judgment  being  afArmed,  he  obtained  a  writ  of  mfier* 
sedea*  from  a  judge  of  this  court ;  stating  in  his  petition, 
two  grounds  for  reversmg  the  judgment ;  viz.  first,  that  after 
such  a  lapse  of  time  as  that  stated  In  the  bill  of  exceptions, 
the  receipt,  on  which  the  motion  was  made,  being  dated  in 
the  month  of  March  1790,  afforded  Si/ireeumfition  of  payment, 
which  there  was  no  testimony  to  counteract,  but,  on  the  con- 
trary, was  completely  fortified ;  and  secondly,  thtft  the  court 
erred  in  giving  interest,  **  which,  upon  motion^  there  is  no 
law  authorizing  them  to  do."(l) 


(1)  Note.  See  George  v.  Blue.  3  .Cofl,  458, 459 ;  also  Bevised  Code, 
l8tvol.ch.l45,p.281i  2dvol.ch.8r,p.ll4j  aadUt  vol  ch.  115,  sect 
13,  p.  220 ;  in  wh^h  last  mentioned  section,  nothing  is  said  about  al- 
lowing irOerest  to  the  derk  on  the  sherifTs  receipt. 

Qwere  tj^erefore,  as  laws  giving  summary  remedies  are  to  be  con- 
stwed  MKcUy,  whether  interest  ought  to  haVe  been  given  in  this  case  ? 
notwithstanding,  interest  -mu  demanded  in  the  notice,  in  which  respect 
k  diffexed  firom  the  case  of  6«o^^  V.  JS&ie. 
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OcTOBBB,  Wednesday i  October  llth,  1815,  the  president  pronoaiicr 

'^^^*     .  ed  the  court's  opinion,  that,  upon  all  the  circumstances  of 

R088  ^^^  "*^*  *^^  ^^^^  recovered  by  the  said  judgments  should 

V.  be  presumed  to  have  been  paid. 

^'  Both  judgments  reversed,  and  judgment  entered  tl^  the 

defendant  in  error  take  pothing  by  his  motioui  &c. 


Totty's  Executor  againrt  Donald  ^f  Co. 

Odober,  1815. 

IN  the  year  1803,  a  coinpany  of  merchants,  styling  tbera? 

tjoii  of  M-     selves  ?'  ThonuiM  isf  Alexander  Donald  i^  Co.**  brought  an  ac- 

flumpnt  the  ^^  p£  assumpsit,  in  the  District  Court  holden  at  Riclimoodi 
pleas  were        ^     ^  r     1  • 

nm  anumpmti  against  Daniel  Totty^  William  Totty,?dA  Edward  Totly,  ex- 
]^^!^'//  ecutors  of  TAomas  Totty,  deceased. 

jthe  plaintiff  jhc  writ,  being  returned  "  executed  on  Dqniel  Totty^  and 
yaUy  to  the  the  Other  defendants,  no  inhabitantM^**  was  abated  as  to 
^TcudTtol^c  ^^^^'{^)  The  plaintiffs  having  filed  their  declaration,  (in 
second ;  but  which  the  natncM  of  the  partners,  in  the  firm  were  not  set  fortbf 
^^t  in  by  except  nonuta^  and  Alexander  Donalds^)  the  defendant  Da* 
the  defci^nt  ^/  Totfy  appeared,  and  pleaded  non  asaumfiait  by  the  testa- 
the  transcript  tor,  and  the  act  of  limitations.'  To  the  first  of  these  pleas, 
thauTjir^  the  plaintiffs  *<  refilled  generally  ;*'— to  the  second,  they  filed 
$mpannelledto  a  special  replication,  which,  in  September,  1807,  they  ha4 
j^ned.  But  ^^^ve  to  amend ;  whereupon  they  filed  an  amended  replica- 
it  was  decided  ^j^jj .  jq  which  there  was  neither  demurrer  nor  rejoinder, 
by  this  court,  . 

^t  no  issue   The  transcript  of  the. record  farther  states  that,  at  a  Sui>eri- 

th?^2S^^"  or  Court  of  law  for  Chesterfield  County,  (to  which  the  siu% 
plpa;  and  was  transferred  under  the  act  of  assembly,)  a  jury  was  im? 
n  verdict  pannelled  to  try  <<  the  i99ue§  joined,"  who  found  a  verdict, 
^hintiff^bc  set "  ^^^^  ^^^  defendant's  tesUtor,  in  his  lifetime,  did  assume 
aside,  and  a  .upon  himself,  in  manner  and  form.  Sec.  wUMn  Jive  year9  next 
lected.       '     before  the  time  of  suing  out  the  writ  of  ctffiias  in  this  suit, 

2.  A  9eetn»f  that  a  declaration  in  behalf  of  a  mercantile  company,  by  the  Tutme  rf 
the  firm,  (omitting  to  mention  the  names  of  partnerty)  is  good,  afUr  verdkt.  (CT  S** 
fJIktrdockandothenvi.  BemMi  ExecvUrt,  4HM M,  200,  907.  .     * 

(a)  See  Rev.  Code,  1^  voL  p.  122,  sect  14. 
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tnd  assessed  the  danHiges  of  the  plaintiffs,  by  occasion  of     OcroBxiiy 
the  non  perTormancc  of  that  assumption,  to  50/.  12».  7Jrf.    i^»s/-^i 
with  legal  interest  thereon,  to  be  computed  after  the  rale  of  xotty'sExe- 
five  per  centum  per  annum,  from  the  Sd  day  of  September,        c^^or 
1783,  till  payment,  besides  their  costs."    Judgment  was  ren-  Donald  &  Co. 
dered  accordingly ;  to  which  the  defendant  obtained  a  «u- 
fiertedtoM  from  a  judge  of  this  court ;  stating,  in   his  peti- 
tion, that  the  judgment  ought  to  be  reversed  ;  1st,  because » 
there  being  no  demurrer  or  rejoinder  to  the  general  Replica- 
tion  .to  ttie  first  plea,  no  issue  was  joined  on  that  plea  ;{a)     (a)  Steveru 
2dly,  Because  there  was  n9  issue,  in  fact,  or  law,  on  the  s€-  ^'^  oOm^ 
cond  pica,  there  being  no  demurrer  or  rejoinder  to  the  spe-  fVath.  155.(1) 
cial  amended  replication  ;{b)  3dly,* Because  the  declaration     {b)Manum 
shews  that  there  were  parties,  plaintiffs  to  the  suit,  who  are  ^^nf  gO?! 
not  named  therein.(f)         ^      •  ^ (0  ^  ^ 

October  \  1th,  1815.  Thfc  president  pronounced  the  courts  2Mmf,Z4B. 
opinion,  that  **  there  beings  na  rejfiindery  the  special  replica- 
tion to  the  second  plea  was  no  U9ue  on  that  plea,  to  wit,  the 
act  of  limitations."  ' 

Judgment  reversed  ;  verdict  set  aside  ;  and  cause  remand- 
ed for  further  proceedings. 


Christy  against  Minor.  October  isisc 

ON  the  trial t)f  an  action  of  ejectment  for  several  lots  in  the  1.  A  deed.from 

'        „     ^    ,  ,       -  _  .        the  marshal  of 

town  of  Fredericksburg,  m  behalf  of  John  Minor  against  the  Federal 

Joae/iA  Christy y  the  plaintiff,  to  support  the  issue  on  his. part  ^^'J^,^ 

joined,  introduced  a  deed,  bearing  date  the  18th  of  March,  Cmd   sold  for 

1805,  from  Joaefih  5co//,  marshal  of  the  Virginia  District,  ^^^^^^^  ^. 

reciting,  « that,  whereas,  by  the  12th  aection  of  an  aa  of  the  rect  ^*  >'»• 

congress  of  the  United  SUtes,  entitled,  "An  act  to  lay  and  col-  congressof  the 

United  Stales, 
is  not  sufficient  evidence  to  support  the  title  of  the  purchaser,  on  a  trial  in  ejectment ; 
but  olh^r  proof  is  requisite,  of  the  authority  of  the  marshal  to  make  such  conveyance, 
under  the  several  acts  of  congress  recited  therein. 

(1)  Note,  But  see  Brewer  vs.  Tarpley,  1  Wtuh.  364;  fFalden*9  Exe- 
aaor  vs.  Payne,  3  Wa$h.  7, 8  ;  and  TutberviUeY9,  Seff,  3  Wath,  71,72. 
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lect  a  direct  tax  within  the  United  Sutts/'  passed  on  the  1 4tht 
day  of  July,  in  the  year  1 798,  it  is  enacted,  that,  when  any  tax 
assessed  on  lands  or  houses  shall  have  remained  unpaid  for 
the  term  of  one  year,  the  collector  of  the  collection  district, 
within  which  such  lands  or  houses  may  be  situated,  having^ 
first  advertised  the  same  for  two  months,  in  six  different 
public  places  within  the  said  district,  and  in  two  Qasettes  bx 
the  state,  (if  there  be  so  many,)  one  of  which  shall  be  the 
Gazettcf  in  which  the  laws  of  such  state  shall  be  publbhed 
by  authority,  if  any  such  there  be,  shall  proceed  to  sell  at 
p«blic  sale,  and  under  the  direction  of  the  inspector  of  the 
survey,  either  the  dwelling  house,  or  so  much  of  the  tract  of 
land,  (as  tlie  case  may  be,)  as  may  be  necessary  to  satisfy 
the  taxes  due  thereon,  together  with  costs  and  charges,  not 
exceeding  the  rate  of  one  p^r  centum  for  each  ind  every 
.  month  the  said  tax  shall  have  remained  due  and  unpaid :  and 
Whereas  by  the  second  section  of  another  act  of  the  congress 
of  the  United  States,  entitled,  ^  tn  act  to  amend  an  act,  en- 
titled, an  act  to  lay  and  collect  a  direct  tax  within  the  United 
States,  passed  on  the  16th  day  of  March  in  the  year  1803,  it 
is  enacted,  that,  in  case*of  failure  on  the  part  of  the  owner 
or  owners  of  the  aforesaid  lands,  (thereby  meaning  the  lands 
lawfully  charged  with  said  tax,)  to  pay,  within  the  aforesaid 
time,  (thereby  meaning  the  six  months  from  the  date  of  a 
notification,  prescribed  by  the  first  section  of  the  act  last 
mentioned,)  the  full  amount  of  the  tax  due  thereon,  the  col- 
lectors; under  the  direction,  and  with  the  appfobation  of  their 
respective  supervisors,  shall  immediately  proceed  to  sell,  at 
public  sale,  at  the  time  and  phice  mentioned  in  thp  adver- 
tisement of  the  supervisor,  so  much  of  the  land  afoiaesaid,  as 
may  be  sufficient  to  satisfy  the  same,  together  with  all  the^ 
costs  and  charges  of  preparing  lists,  advertising  and  notify- 
ing as  aforesaid,  and  of  sale ;  and  whereas  it  appears,  by  the 
transcripts  of  the  lists  of  lands  sold  fof  the  non-payment  of 
the  said  tax,  deposited  with  the  said  Josefih  Scott  by  'the  late 
si^eryisor  of  the  Virginia  District,  that,  by  virtue  of  the 
aforesaid  act  of  the  congress  of  the  United  States,  the  lots  of 
land,  hereinafter  mentioned  and  conveyed,  were  sold  to  the 
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said  John  AUnor^  for  the  sum  of  four  dollars  and  thirty  cents*     OoroBBa, 

1815 
by  the  collector  of  the  coUectum  distrkt,  within  which  the   i^^^y.^» 

said  lots  of  land  are  situated^  on  the  16th  day  of  December,  in  chratY 
the  year  1803,  for  the  non-payment  of  the  direct  tax,  assess-  ^* 
ed  in  the  name  of  Jo^efih  Earlj  (the  rest  of  the  owners  un- 
known, and  uxed  the  sum  of  four  dollars  and  thirty  cents, 
including  costs,  on  ten  half  acre  lots  of  land,  viz.  nos.  5, 233, 
238,  191,  197, 193, 199,  207,9,  and  13,  situated  in  Spottsyl- 
vania  county ;  aild  the  time  allowed  by  law  for  the  r^empdon 
of  the  said  lots  of  land  so  sold,  has  expired  since  the  3d  day 
of  March  1 804,  and  no  redemption  thereof  hath  taken  place, 
according  to  the  said  act  of  congress :  and  whereas,  by  the 
fifth  sectioniof  one  other  act  of  the  congress  of  the  United 
States,  entitled,  ^  An  act  further  to  amend  an  act,  entitled, 
an  act  to  lay  and  collect  a  direct  tax  within  the  United 
States,"  passed  on  the  3d  day  of  March  1804,  it  is  enacted, 
^  that  the  seyeral  marshals,  for  the  time  being,  of  the  sakl 
District  Courts,  shall  alone  have  the  authority,  in  all  cases 
where  the  time  limited  by  law  for  the  redemption  of  lands 
sold,  shall  not  have  expired  before  the  passing  of  this  act, 
and  they  are  hereby  authorised  and  required  to  execute 
deeds,  for  so  much  of  the  said  lands  and  lots  as  shall  have 
been  sold  to  satisfy  the  amount  of  the  direct  tax,  charges 
and  costs  due  thereon,  and  which  shall  not  have  been  re- 
deemed by  or  for  the  original  proprietor,  within  the  time 
limited  by  law,  to  the  purchasers  of  such  lands  or  lots,  or 
their  legal  representatives :  provided,  however,  and  be  it 
further  enacted,  that  no  such  deed  shall  be  executed,  except 
for  lands  or  lots  contained  in  the  transcripts^  filed  with  the 
clerk  of  the  proper  District  Court,  in  conformity  with  the 
preceding  section,  or  unless  the  purchaser  of  any  tract  of 
land  or  lot  sold  for  non-payment  of  the  tax,  shall  have  filed, 
within  three  months  afler  the  passing  of  thb  act,  or  within 
three  months  after  such  sale,  with  the  supervisor,  officer  act- 
ing as  supervisor,  or  marshal,  (as  the  case  may  be,)  a  receipt 
from  the  collector  for  the  purchase  money,  dated  within  thir- 
ty days  subsequent  to  such  sale,  and  specifying  distinctly 
the  original  description  of  the  land  assessed,  and  the  quanti- 
VOL.  IV.  .  3  1 
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ty  told :  and  ^lehereas  the  lots  of  land,  hereinafter  tnentioM^ 
and  conveyed,  are  conuined  in  the  transcripts  filed  wiih  the 
clerk  of  the  court  of  the  United  States  for  the  Virginia  Di»« 
trict;"  the  said  Jo»€fih  Scott y  ^in  consideration  of  the  pre-* 
mises,  and  in  eonformky  with  the  direction  of  the  said  last 
mentiooed  act  of  congress,"  conveyed  the  said  lots  of  land  to 
John  Minor^  without  warranty  f  the  said  conveyance  being 
made  in  his  official  character  only. 

And  this  was  aU  the  evidence  on  the  part  of  the  plaintiff. 

The  defendant,  io  support  the  issue  joined  on  his  part,  in- 
trodnced  a  deed  of  mortgage,  bearing  date  May  22d,  1765, 
from  Roger  Dixon  to  James  Harford  /  ^  and  it  was  admit- 
ted, for  the  puipose  of  this  trial  only*  by  the  p^iDtiff,  that, 
upon  the  last  mentioned  deed,  a  suit  in  chancery,  to  whicb 
the  plaintiff  was  not  a  party,  had  been  instituted  for  some 
time,  and  was  pending  and  nodetemrined  at  the^  time  of  the 
execution  of  the  paper  writing,  introduced  by  the  plaintiff, 
for  the  purpose  of  foreclosing  the  mortgage,  and  subjecting^ 
to  sale  the  property  conveyed  by  the  said  deed,  which  com- 
prehended the  lots  in  the  declaration  mentioned ;  that  the 
suit  regularly  progressed  to  a  final  deoree  for  the  sale  of  the 
VQortgaged  premises ;  that  the  decree  was  regularly  and 
properly  executed  by  the  proper  officer,  and  the  lots  in  the 
declaration  mentioned  struck  off  to  the  defendant,  who  was 
Ihe  highest  bidder,  and  conveyed  to  him  by  a  deed,"  tn  Axe 
verba  ;  ^  and  actual  possession  of  the  said  lots  was  deliver- 
ed to  the  defendant ;  and  that  the  plaintiff  had  never  been  in 
actual  possession  of  the  said  lots  'J*  whereupon,  the  plaintiff 
moved  the  court  to  instruct  the  jury,  that  the  title,. derived  la 
the  plaintiff  by^the  sale  of  the  lots  aforesaid,  for  the  non-pay- 
ment of  the  direct  tax,  imposed  by  the  acts  mentioned  in  the 
said  deed  offered  in  evidence  by  the  plamtiff,  and  the  pur- 
chase thereof  by  the  plaintiff,  and  the  conveyance  under  tbaT 
purchase  offered  in  evidence  by  him,  was  sufficient  to  entitle 
the  filaintiff  to  recover /m  opposition  to  the  title  aforesaid  set 
up  by  the  defendants  which  instruction  was  accordingly 
given  by  the  court ;  whereupon  the  defendant  filed  a  bill  oS 
exceptions^ 
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Verdict  and  judgment  for  the  plaintiff.  The  defendant 
obtained  a  writ  of  supersedeas  from  a  judge  of  this  court. 

Thursdatfj  October  12^A,  1615,  the  president  pronounced 
the  cburt's  opinion,  ^  that  the  deed  from  Seott  to  Minor^ 
stated  in  the  bill  of  exceptionfs,  though  proper  evidence  of  a 
conveyance  from  the  former  to  the  latter,  yet  was  no  evi- 
dence, without  other  proof,  of  the  authority  of  Scott  to  sell 
find  convey  under  the  several  acts  of  congress  recited  there- 
in ;  and  that  the  judge  of  the  Superior  Court  erred  in^his  in- 
struction to  the  jury,  that  it  was  efficient  evidence  ;  if  such 
instruction,  without  separating  the  law  from  the  fact,  would 
in  any  case  be  proper.'*(l) 

Judgment  reversed ;  yerdict  set  aside  ;  and  cause  remand* 
^d  for  a  new  tria|. 
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ISTenderson  and  others  against  Anderson's  Execu- 
trix and  otherst 

THIS  Was  a  suit  in  thp  Superior  Court  of  Chancery  for 
the  Richfnond  District  against  Mary  Anderson^  widow  and 
executrix  of  Reinard  Anderaoriy  deceased,  Julius  Kingj  and 
Marthay  his  wife,  late  Martha  Anderaoriy  John  F,  Anderson^ 
Mary  Anderson,  and  Elizabeth  Anderson^  and  Hezekiah  R. 
Jindersony  ipfants,  by  Maty  Anderson^  their  mother  and 
guardian.  The  object  of  the  bill  was  to  subject  the  estate 
pf  Reinard  Anderson^  deceased,  to  the  payment  of  a  debt 
contracted  by  the  executrix,  for  goods  purchased  for  the  us^ 
of  herself  and  children,  upon  the  credit  of  the  estate, 

Julius  King  and  wife,  Jofm  F.  Anderson^  and  Mary  Ander^ 
0Qn  answered  the  bill ;  objecting  to  the  claim  of  the  plain- 
tiffs, on  the  ground  that  credit  to  an  unreasonable  extent  had 
been  giyen  by  them  to  the  widowj  who,  (they  alleged,) 


J^fonday,  Oc* 
tober,  9th, 
1815. 

1.  It  is  error 
to  disrmsa    a 
bill   in  chan- 
cery, as  to  par- 
ties who  have 
not  answered, 
and  on  whom 
a  decree  niH 
has  not  been 
served  or  pub- 
lished accord* 
ing  to  law, 


(1)  Note.    That  this  instruction  was  improper,  see  Fisher's  exeoiUoi 
Y.  Ihgtcan  and  TurnbuOt  I  ff,  aiuiM.56^. 
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OcioBBB,  extntTtgant  in  her  dealings,  and  exceeded  in  her  purchases 
^_^}L^  the  firojiu  of  the  estate,  which,  with  good  management, 
Jg^^^^^^  would  have  been  amply  sufl&cient  for  the  decent  mainte- 
3iid  others  oance  of  the  femily.  The  plaintiffs  replied  generally,  and, 
Andew)n's  after  Uking  depositions,  had  the  cause  set  for  hearing,  as  to 
Executrix,  &c.  ^^^^^  dtfendant: 

The  bill  was  taken  pro  cot^fesoo  as  to  Mary  Anderaon^  the 
executrix,  and  Elizabeth  and  Hezekiah  R.  Anderson,  her  iti- 
(ant  children ;  but  it  did  not  appear  that  any  copy  of  the 
decree  niti  was  served  upon  either  of  thtm. 

The  chancellor  dismissed  the  bill,  in  general  terms  ;  giv- 
ing costs  to  the  defendants  King  and  wife,  John  F,  and  Mary 
Anderaouy  but  saying  nothing  about  the  other  defendants. 
The  plaintiffs  appealed  to.thb  court. 

George  ^.  Taylor  for  the  appellant* 
No  counsel  for  the  appellee.  . 

October  Idth,  1615.  The  president  pronounced  the  fol- 
lowing  opinion  of  the  court. 

The  court,  (not  deciding  at  present,  whether  the  said  de- 
cree is  erroneous  or  not,  in  any  other  particular,)  is  of  opi- 
nion, that  it  is  erroneous  in  dismissing  the  bill  of  the  appel- 
lants, as  to  the  appellees  Mary  Anderson^  widow  and  execu- 
trix of  Reinard  Anderson^  deceased,  Elizabeth  Anderaouj 
and  Hezekiah  R.  Anderson^  who  have  not  answered  the  same, 
nor  against  whom  was  there  a  final  decree  taking  the  bill 
fat  confessed. 

Pecree  reversed ;  and  cause  remanded  to  the  court  of 
Chancery,  to  be  proceeded  ^i  against  all  the  appeUees. 
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Grays  agaiwrt  Hines.  JSSS^i^ 

THIS  was  an  action  of  debt,  on  a  bond,  in  the  superior     i.  if  thede, 

court  of  Southampton  county.    A  common  order  at  rules  in  fendant,  in 

^^  ,  debt  on  ft 

the  clerk^s  office  was  entered  in  February,  and  confirmed  in  bond,    appear 

March,  1813,  against  the  defendants,  and  the  bail  for  their  ^^^Jj^   •  • 

appearance;  ^subject  to  certain  credits,  endorsed  on  the  special  bail ; 

bond,'*  which  credits  were  stated  by  the  clerk  in  the  tran-  ^thout  ml- 

script  of  the  record.    At  April  term  followinsr,  "  on  the  mo-  ^^.S  him  to 
.  -  •   «.      .  .  .  give  such  bail,) 

tion  of  tha  defendants  by  their  attorney,  who  (without  pray-  set  aside   the 

ing  oyer  of  the  bond,)  pleaded  oaymcnt,  to  which  the  plain-  m^nt  a^^^n^t 

tiff  replied  generally,  it  was  ordered  that  the  judgment  ob-  him;  his  ap. 

tained  in  the  clerk's  office  against  the  defendants  be  set  j^^th^reby  dlL 

aside.**    A  verdict  was  afterwards  found  for  the  plaintiff,  ^'^STcd. 

<<for  the  debt  in  the  declaration  mentioned,  and  one  penny    2.  If  the  jury 

damages;*'  and  "the  plaintiff,  in  court,  released  so  much  of  ^ JJ.'\,fg ^^^^|J 

the  said  verdict  as  is  equal  to  the  credits  endorsed  on.  the  the  declaration 
•  ....  ...  .     ••     »    1  mentioned, 

bond  on  which  the  action-is  brought."    Judgment  was  ren-  and  the  plain* 

dered  agamst  the  defendants,  **  and  Henry  M.  Grayy  the  secu-  ^^^J^  so^"*^ 
rity  for  their  afifiearancei*  for  1201/.  4«.  2rf.,  the  debt  in  the  much  thereof 
declaration  mentioned.  Sec,  in  the  usual  form,  to  be  dis-  ^ecr^dlu  en- 
charged  by  the  payment  of  600/.  12«.  Irf.,  with  interest  from  dorsed  on  the 

/  bond;  judg- 

the  first  day  of  January,  1800,  till  payment;  ^subject  to  a  ment  ought 

deduction  for  the  said  credits  endorsed  on  the  said  bond."  J^^*^  'lobe^"' 

From  this  judgment  the  defendants  appealed.  discharged  hy 

'  the  payment  of 

WUkham  for  the  appellants.  The  judgment,  being  against  ^^tlircondi^ 

the  common  bail  after  the  defendanu  had  appeared  andttonofthe 

pleaded,  was  unquestionably  erroneous  ;  for  they  were  not  to  a  deduction 

boimd  to  give  special  bail,*^  unless  ruled  to  do  so  ;[a)  and,  ^n^j^oreed^^b** 

therefore,  by  their  appearance  and  pleading,  without  giving  suchdeduction 

special  bail,  as  none  was  required  of  them,  the  common  bail  ^^^^^  ^^ 

was  discharged.    .The  judgment  is  also  liable  to  another  judgment  ren- 

objection.     The  release  by  the  plaintiff  is  not  of  any  certain  real  balance 

sum,  but  of  the  amount  of  credits  endorsed  on  the  bond  ;  ^^^ 

(a)  Rev.  Code,  Xflt  voL  ch.  66,  sect.  28,  p.  78 ;  also  ch.  67t  sectp.  22» 
29,  p.  88. 
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1^,^^.    therefore,  too  uncertain,(a) 

Grays 
y-  Call  for  the  appellee.    I  am  not  clear  but  the  first  diffi- 

^'        cully  may  be  got  over,    Th^  afifiearance  bail  does  not  afipeoL, 

('»)  ^[^  ^1  It  is  a  mere  delay  act  of  the  defendants  for  the  purpose  of 

p.  defeating  justice.    If  the  courts  however,  should  reverse  the 

jiadgment  on  this  account,  damages  ought  to  be  assessed 

against  the  appellants  ;  since  the  appellee  will  be  the  partj 

substantially  prevailing. 

^s  to  the   second  point,  i4  certum  cat  quod  cerium  reddi 

fiotcat.    If  this  had  been  an  office  judgment,  the  clerk  would 

have  given  the  credits  endorsed  on  the  bond.  Early  v.  Moore 

is  not  like  this  case ;  for  here  the  verdict  and  judgment  are 

both  perfectly  certain.    The  plabtifT  gave  the  defendants, 

by  the  release,  a  benefit,  to  which,  by  the  verdict,  they  werp 

not  entitled.    Of  this  they  have  no  right  to  complain. 

Wickham  in  reply.  Whether  all  ihp  credits  are  endorsei) 
on  the  bond  is  a  question  oi  facty  not  of  law.  This  court 
pannot  judicially  take  notice  of  them,  for  the  bond  is  Dot  a 
part  of  the  record,  oyer  not  having  been  prayed. 

The  appellants  are  perfectly  justifiable  in  appealing,  to 
protect  their  surety,  the  t^ail,  and  therefore  ought  Qot  to  be 
subjected  to  damages. 

October  irth,  1815.  The  president  pronounced  the  IW- 
lowing  opinion  of  the  court. 

The  court  is  of  opinion,  that  there  is  error  in  the  said 
judgment,  in  so  much  thereof  as  includes  the  bail,  who  was 
discharged  by  the  admission  of  the  appellants  tb  appear 
without  bail,  and  plead  ;  and  that  there  is  error  also  in  ren- 
dering the  judgment  to  be  discharged  by  the  payment  of 
the  sum  stated  in  the  condition  of  the  bond,  subject  to  a  de- 
duction of  the  credits  endorsed  thereon  ;—>instead  of  mak- 
ing that  deduction,  and  rendering  the  judgment  for  the  real 

balance  due. 

*      ■ 

Judgment  reversed,  with  the  costs  of  this  court  against 
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the  appellee^  and  entered,  that  the  appellee  recover  against     Octobeb, 
the  appellants  1301/.  4e,  2d.,  the  debt  in  the  declaratbn  men-    i  ^^.^^-^ j 
tioned,  together  with  one  penny  the  damages  by  the  jury  in        Qj^y^ 
their  verdict  asaessed,  and  his  coats  by  him  about  his  suit  7* 

in  the  said  superior  court  of  law  expended,  and  the  appeU 
famts  in  mercy,  8cc.  But  this  judgment  is  to  be  discharged 
by  the  payment  of  290/.  17«.  3d.,  with  interest  thereon,  to 
be  comp)ited  after  the  rate  of  ux  per  centum  per  annum 
from  the  29th  day  of  June,  1802|  till  paid,  together  with  the 
damages  aforesaid,  and  costs. 


Brown  against  M^Rea's  Executors. 

^  October   IStU, 

1815 

THE  petition  of  fVil^m  Brovniy  and  MUca  B.  Browrij  with 

the  record  annexed,  represented  to  the  judges  of  the  Court     1.  An  office 

of  Appeals,  that, on  the  28th  of  September,  1811, a  writ  is-^fJi^an  /»- 

tntd  from  the  clerk's  office  of  the  Superior  Court  of  Prince /«*<»  who  in 

the   -writ,   IS 
George  County,  in  '  behalf  of   APRae'a  executors,  against  named  as  de- 

them  as  "  heirs  of  i^.  iJrown,de ceased, tyj/an/«,.dy  Jamea  Knox  j^^x!)iia'mar* 

their  guardian^**  in  a  plea  of  debt  foi*  237/.  7a.  2id.  with  inte-  dian,*'   cannot 

be  supported, 
rest  thereon  from  the  22d  of  November,  179S,and  for  28/.  2«.  but  must  be 

5d.  with  interest  from  the  29th  of  April,  1793  ;  damage  100/.;  ^^^[f^he/eV 

OD  which  writ  was  endorsed;  ^  debt  against  the  defendants,  as  nothing  in  the 

heirs  of  F.  Brovm^  dcceaaed  ;  on  an  obligation  of  the  dcfen-  Jh^J^/  ^fwas 

dant*s  ancestor.''  This  writ,  directed  to  the  sheriff  of /^r/ncf  guardian  by 
^  _  .....  .  .  /        .  ..         .  ^  testament,  or 

George   County,  m  which  the  petitioners,  (as  they  alleged,)  ex  pmidme 

did  not  reside, but  in  which  tlie  said  Jamea  Knoxy  a/ifioinud  j-^'  ®^  ^"^' 
dy  the  plaintiffa^in  the aaid  writ^  their  guardian^  did  reside, and  appointed  by 
was,  according  to  its  requisition,  served  on  the  said  Knox^ 
who  being,  in  (act,  no  guardian  for  the  petitioners,  by  any  or-     2.  Qw^err, 
der  of  the  court,  and  believing  that  the  plaintiffs  had  no  writ  apinst 
fight  to  constitute   him  such  by  their  nlere  Jiaty  made  no  ^^  ^t^^^nrnta- 
defence  to  the  suit,  of  the  existence  of  which,  the  petition-  ^^y*  or  9ua%t- 
.      ,       .•     1     •  .  '*ry  guardian, 

era  remained  entirely  ignorant.  or  lus  guar- 

dian in  socage, 
would  be  good,  without  any  special  appointment  by  the  court  of  the  same  pereon  aa 
guardian  ad  litem  ^  OCT"  8ee  3  Bac,  412 ;  2  Chitty  on  pleading,  410  j  2  Saunders,  117,/ 
»ote(l.) 
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OcTOBsn,         On  the  writ  the  sherifT  made  the  following  return^  ^  March 
^f^f^    9th,  1812,"  «  executed."    And  the  plamtiffs  afterwards  filed 
Brown      ^  declaration  against  the  petitioners,  (not  by  the  said  Jamt* 
y-  Knoxy  their  guardian,  but  in  firofirih  fierMxmU^)  as  sons  and 

^*^tor8.^^^  co-heirs  of  John  F.  Brown^  **  of  a  flUathtit  they  should  ren- 
der to  them  the  sum  of       >       ;  for  that  the  said  John  F. 

Brovm  on  the  ■  day  of  • ,  in  the  year , 

at  the  parish  of ,  in  the  said  County,  acknowledged 

himself,  by  his  writing  obligatory,  sealed  with  his  seal,  See 

firmly  bound  unto  John  APRae  in  the  sum  of ;  for 

which  payment,  &c.  the  said  John  F.  Brown  bound  himself 
and  his  heirs  by  the  said  writing,  &c." 

To  this  suit,  the  petitioners,  of  course,  made  no  defence ; 
and  an  office  judgment  was,  of  course,  rendered  against  them, 
<<  for  the  debt  in  the  declaration  mentioned,  and  the  cosu ; 
but  to  be  discharged  by  the  payment  of,"  8cc.  But  the  clerk 
certified  that  no  bond  was  filed. 

The  petitioners  therefore  applied  for  a  writ  of  supersede- 
as, which  was  granted. 

George  K.  Taylor  for  the  plaintiffs  in  error.  The  date  of 
the  writing  obligatory  in  the  declaration  mentioned,  is  not 
set  forth ;  nor  is  the  sum  for  which  it  was  execuied  speci- 
fied :  and  judgment  is  given  for  a  blank  sum  to  be  discharg- 
ed by  a  blank  sum. 

3.  From  the  writ  it  appears  that  the  plaintiffs  constituted 

JameB  Knoac  guardian  to  the  defendants,  and  directed  the 

sheriff  to  execute  it  upon  him  ;  whereas  all  process  against 

infiint  defendants,  until  a  guardian  shall  have  been  appointed 

by  the  court  to  defend  the  suit  on  their  behalf,  ought  to  be 

senred  .on  such  infant  defendants  ;  and  a  plamtiff  is  not  to 

be  permitted  to  select  whom  he  may  think  proper  as  guar- 

(a)  sup-      dian  to  defend  the  suit  on  behalf  of  such  in&nts.(a)    The 

t^  TWalSr  E^^^^^i***  *^  ^^^^i  ^^  ^©  guardian  in  socage  are  very  differ- 

50;  3  Bac.    ent.      The   court  ought  not  to  intend  that  the   euardian 

617 J  Tid(P»  .       ,  .     , .        -\   ^  ^   ^       .  .       , 

Fr.  71,  72:     mentioned  m  this  wnt  had  before  been  appointed  ad  litems 

2^^l^*  since  no  such  appointment  appears  in  the  record. 

The  propriety  and  necessity  of  a  service  of  the  writ  upon 
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the  infants  in  per86n  is  evident ;  for»  in  this  case,  the  declara^     Octobbb, 

tion  does  not  describe  the  defendants  as  infantB^  but  simply    v^^v-^^ 

as  co-heirs  of  John  F,  Brown  ;  while  they  are  called  in  the        Brown 

writ  "  heirs  of  -F.  Brown,  deceased,  infants^  by  James  Knox  ^,^   Y-  „ 

.  MHae's  J^t* 

their  guardian  ;"  yet,  as  the  writ  was  never  served  on  Mem,       cutors. 

so  as  to  enable  them  to  know  the  existence  of  such  a  suit, 

they  were  prevented  from  pleading  these  important  and  fa* 

tal  variances  between  the  writ,  and  declaration.     If  a  judg*    , 

inent  under  such  circuinstances  were  to  be  sanctioned  by  a 

Superior  Court,  infknt  defendants  might  in  every  instance  be 

made  the  victims  of  oppression  and  fraud. 

The  court,  (having  inspected  the  record,)  suggested  a 
question,  whether,  the  declaration  being  radically  defective, 
and  this  being  an  appeal  from  an  office  judgment,  the  judg- 
ment ought  to  be  reversed  back  to  the  writ,  as  in  HUi  vs. 
Hapvey,  2  Munf,  535  ;  or,  in  totb,  as  in  Shelton  vs.  Pollock^ 

\  H.Ur  M.  436  ? 

■  w 

Taylor.  The  wrU  in  this  case  is  defective,  as  well  as  the 
declaration  ;  having  undertaken  to  make  an  infant  defen- 
dant by  his  guardian,  without  shewing  that  he  was  a  guar- 
dian ad  Htem,  regularly  appointed.  There  is,  therefore,  no 
«'  good  foundation  upon  which  to  erect  future  pleadings.'^ 

Saturday,  October  31st,  the  president  pronounced  the 
court's  opinion,  as  follows  x 

^  The  court  (not  decidmg,  at  this  time^  how  far  a  suit 
brought  against  in&nts  and  their  gilardiao,  either  testamen« 
tary  or  ex  firovisione  legis,  vronld  be  correct,  not  perceiving 
any  thing  in  this  case,  to  shew  that  the  suit  was  against  such 
guardian,)  is  of  opinion,  that,  in  all  other  cases,  a  guardiaa 
ad  litem  ought  to  appear  to  have  been  appointed  by  the  court. 
The  judjjment  is  therefore  reversed  with  costs  ;  and  judg- 
ment is  to  be  entered  that  the  plaintiffs  take  nothing,"  &c. 

VOL.  IV.  2  K    y 
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Anderson  against  Bullock  and  Mai*dbalL 

^mS»^^  ^^^^^  Bollock  and  mUiam  'Marshall,  «  assignees  of 
Octooer20th,  William  Austin^''  brought  suit  in  the  Superior  Court  of  Caro-* 
line  County,  against  William  Anderson,  on  a  bond  executed 
1  If  a  bond  ^y  ^^^  defendant  to  William  jtustitiy  under  the  name  and  de- 
be  executed  to  scription  of  acting  partner  of  the  late  House  of  Austin  and 
the      ftctintr  *?  • 

partner   of  a  Anderson.     The  declaration  charged  that  Austin  made  the 

ttemercantae  assignment  to  the  plaintiffs,  <*  by  his  ceruin  deed  in  writing, 
deedWomsuch  sealed  with  his  seal,  and  to  the  court  shewn/'  bearing  date 
?eS|'  ^Z  the  5th  of  August  1802. 

real  and  per-     yj^^  defendant,  after  craving  oyer  of  the  bond  and  deed  of 

sonal    proper-       .  ,      ,    ,  -  .  .    *.        .^ 

ty,in  trust,  for  assignment,  pleaded  a  set-off,  \n  part,  before  the  assignment; 

^  his  *^debte  V^J^^^^  '^"^  P*^  ^^  ^*^^  manner ;  and  payment  in  fiill  to  Aus* 
and   tliose    of  ^in  and  Anderson, 

(t^thwit  men-  The  set-off  was  described  as  an  obligation,  eommonly  cau- 
tioning the  ed  a  single  bill,  executed  on  the  10th  of  October,  1801,  by 
debts  due    to  o  »  • 

the  company,)  Austin  and  Anderson  to  Thomas  and  Amos  Ladd,  and  by  them 

LSdUd  m  assigned  to  the  defendant,  June  32d,  1803. 

assignment,  of  At  the  trial,  the  plaintiffs  produced  in  evidence  a  deed 
tuch  bond,  to  ..,«..  :■    .  .      i. 

the  trustees,     purporting  to  be  a  deed  of  assignment,  executed  the  5th  of 

.^       August  1803,  between  William  Austin  of  the  first  part,  the 
3*  A  writing, 

by  which    the  plaintiffs  of  the  second  part;  sundry  creditors  of  the  said 

Einwelf  "«»     Austin,  in  his  private  and  individual  character,  of  the  third 

hdv,   &c.    to  part ;  and  sundry  persons,  denominated,  **  creditors  of  the 

pay  a  sum  of  *^       \  /    r  >  i 

money, /or  f  a-  said  William  Austin  ae  one  of  the  house  of  Austin  and  Ander' 

wftne^^s**  *^'*'"  ®^  ^^^  ^^^"^^^  P^*"'*  ^y  ^**^^**  ^^^^»  miliam  Austin  con- 
hcmdy   (saying  vtyc^  the  whole  of  his  ovm  real  and  personal  estate,  contain- 

seal,)lf  not  an  ^^  ^^  ^  schedule  thereto  annexed,  to  the  plaintiffs  in  trustr 
obli^tion   un-  « 

der  seal,  but  a  promissory  note ;  notwithstanding  a  scroll,  purporting  to  be  a  tec/,  be 
annexed  to  the  sif^ature  ;  and  it  be  proved  that  the  writing  m  question  was  "  executeeT 
by  the  plaintiff;  it  not  appearing,  expUcitltf^  ttiat  he  tealedy  as  well  as  signed  it  dj^^ 
Hustiifi  admx,  vs.  Whitlocke^B  executon,  1  Munf.  487. 

3.  If  ft  defendant  plead,  as  a  set-off,  an  obUgaHon  of  the  plaintiff,  commonly  called  a 
siuf^lcbill,  assigned  to  him  by  a  third  person,  and  also  a  general  plea  oS  payment;  and 
the  writing  produced  appear  not  to  be  an  obligation,  but  a  promissory  note,  which  is 
proved  to  have  been  executed  by  the  plaintiff ;  it  ought  to  be  received  as  evidence  o« 
tlie  second,  though  not  on  t]|e  first  plea. 
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for  the  purpose  of  payings  in  the  first  place,  all  the  debts  d]ae     Octobcb, 

from  himself  in  his  individual   character,  and,  afterwards*    .    ^^  "    . 

certain  debts  due  Jrom  JtuBtm  and  Anderson : — but  nothing      /Anderson 

was  said  in  the  deed  or  schedule,  about  the  outstanding:       „  ^: 
,  ,  ^  ^    bullock  »n4 

debts  belonging  to  the  Jirm^  except  that,  in  the  schedule,     Marshall. 

there  was  an  item  of  ^*  cash,  book  debts  and  bonds  (after  der 
ducting  some  bad  and  suspicious  debu,)  amounting  to  13,183/. 
1«.  Zd. ;"  without  saying  that  any  of  those  debts  were  due  to 
Austin  and  Anderson,  To  which  deed  the  defendant  objectr 
t^j  as  variant  from  the  assignment  set  forth  in  the  declara* 
tion;  biit  the  court  overrruled  the  objection,  and  suffered 
said  deed  to  go  as  evv^ence  to  the  jury ;  after  which,  the 
defendant  offered  in  evidence  a  paper  writing,  in  the  words 
and  figures  folloMTing : — 

<<  8  2364,  81.Richmond,October)0thl801. 
^  On  or  before  the  first  day  of  February  next,  we  bind 
ourselves,  our  heirs,  executors,  or  administrators,  to  pay 
Thomas  and  ^mos  Laddy  or  order,  two  thousand  three  hun- 
dred and  si^ty-four  dollars  and  eighty-one  cents,/or  value 
received  in  thirty  hhds  tobacco.  Witness  our  hands. 

** Austin  &  Andei^son.  >L.  S./ 
f<  Teste   N.  Avder^on,  jr/' 

With  an  assignment  thereqn  from  Thomas  and  Amos  Ladds^ 
to  him  the  defendant,  dated  June  22d,  1803;  which  paper 
writing  was  proved  to  have  been  executed  by  Armistead 
Anderson  of  the  house  of  Austin  and  Anderson ;— -to  the  ad- 
mission of  which  last  paper,  the  plaintiffs  objected,  and  the 
court  sustained  the  objection  i  whereupon  the  defendant  filed 
a  bill  of  exceptions. 

A  verdict  being  found,  and  judgment  rendered  for  the 
plaintiffs,  the  defendant  obtained  a  writ  of  supersedeas. 

October  21st,  1815,  the  president  pronounced  the  following 
opinion  of  this  court. 

The  declaration  in  this  case  is  upon  a  bond  executed  to 
■^j^ustin^  as  acting  partner  to  the  late  house  of  vftf^^m  and  An^, 
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OcTOBBB^     devBon.    The  deed,  which  is  alleged  in  the  declaratioEi  to  be 

1815 

v^^^f^^^t  *"*  assignment  of  that  bond  to  the  appellees,  is  executed  by 
Anderson     -^"'^  ^^  ^^  ^^^  ^^h  and,  though  it  may  include  debts  due 

^  „  y-  to  Austin  in  that  character,  cannot  be  considered  as  includ* 

BttUock  and    ...       J       .  .  , 

MAnhaiL      uig  debts  due  him  as  acting  partner  aforesaid.     The  court  is 

therefore  of  opinion,  that,  though  it  was  p;  oper  to  admit  it 
to  be  given  in  evidence  to  the  jury,  it  being  the  deed  set  out 
in  the  declaration,  yet  the  judgment  on  the  verdict  ought  to 
have  been  for  the  defendant,  iblr  the  reasons  aforesaid. 

The  court  is  ^rther  of  opinion,  that  the  note,  which  is  set 
forth  in  the  bill  of  exceptions,  not  being  acknowledged  to  be 
under  the  seal  of  the  parties,  but  under  their  handB^  and  be* 
ing  also  expressc/1  to  be  for  valuable  consideration,  (a  cir« 
cumstance  not  necessary,  and  unusual,  in  a  bond  under  seal,) 
though  a  scroll  is  annexed  to  it,  ought  to  have  been  receiv- 
ed as  evidence  offlayment^  to  the  amount  thereof,  on  the  third 
general  plea  of/iayment  in  the  pleadings  set  out ;  and  there- 
fore the  court  also  erred  in  refusing  to  admit  it  to  go  to  the 
jury.  The  judgment  is  therefore  reversed  with  costs,  and 
the  suit  dismissed* 


*;!lSx^5:  Cook  against  Darby, 

rf'^^^on     "^"'^  """^  *"  *'=ti««'  «f  t«»P"»  on  the  ce,  brought  io 
the  case  the  court  of  Richmond  county,  on  the  3lBt  of  March,  1807, 

agunat  a  com- 

Sr^Sln J'ilLJ^Ff  "■•,  ^y  '  ^^J^  exceptioiM.  to  have  been  prored  at  the  trial,  that 
the  defendant /r««fcfai%  opened  certain  packages  and  casks,  beimr  in  hi*  cai^  i«d 

^^  ^  '?•.'"?  "** '  .''."*  "»'  *•»•*  *e  said^ntents  were  felJLlu  cwriS  ,i^ 
such  offence  is  to  be  considered  as  amounting  to  a  trespass  tJ^T^  ' 

Het  ^•fia'S^SntaVl^tft^S^^  -^  •  «•-"-  - 

A^'^U^il%%"^'Xi^:^'''"^  -«*  «.^  to  which  th. 

(t)  Note.  See  Xamxfy  y.  WaUtr,,  2  B.  tiM.41St  in  which  case, 
howerer,  the  p<unt  was  not  made  in  u^ument 
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by  John  Darby  agaiost  Thotnaa  Cook^  as  ^  owner  and  master 
of  a  certab  schoooer,  sailing  and  navigating  from  York  ri- 
Ter  to  divers  place?,  in  which  vessel  he  was  used  to  carry 
goods  and  merchandise  for  freight  and  hire.'* 

The  declaration  charged  the  defendant  with  having  re- 
ceived on  board  his  said  schooner  sundry  goods,  which  the 
plaintiff  employed  him  to  carry  for  freight  or  hire,  from 
Baltimore  to  West  Point,  from  West  Point  to  Norfolk,  and 
from  Norfolk  to  West  Point;  all  which  goods  he  «was 
iKHind  safely  to  carry  and  deliver ;"  and  that,  *<  contriving  to 
injure  and  dejraud  the  plamtiff,'*  he  did  not  deliver  them  to 
the  plaintiff,  or  his  order,  but,  <<  whilst  the  same  were  in  his 
care  as  master  and  owner  aforesaid,  lost,  secreted,  destroy- 
ed and  emb^zzied  sundry  large  parcels  thereof,  &c." 

The  defendant  pleaded  ^<not  guilty,"  and  ^  the  act  oflimU 
ttUUm;**  to  both  which  pleas  the  plaintiff  replied  generally. 

On  the  trial  of  the  cause,  it  was  proved  on  the  part  of  the 
plaintiff,  that  he  employed  the  defendant  in  the  year  1792, 
to  carry  goods  for  him  from  Baltimore  to  West  Point,  and 
from  West  Point  to  Norfolk,  and  back  again  to  West  Point, 
on  freight ;  that,  in  those  voyages  made  by  the  defendant, 
^  he  ofiened  certain  fiacka  qf  goods^  broached  caaks^  and  took 
from  the  packages  and  caaka  a  part  of  their  contentay  and 
converted  them  to  his  own  use,  without  the  knowledge  or 
consent  of  the  plaintiffr-for  which  embezzlement  this  ac« 
tion  was  brought ;"— ^whereupon,  the  counsel  for  the  defen- 
dant moved  the  court  to  instruct  the  jury,  that  the  act  of  li- 
mitations pleaded  in  the  cause  did  apply  to  it,  and  barred 
the  action,  as  there  was  no  circumstance  shewn,  indepen- 
dent of  the  evidence  above  stated,  to  take  the  case  out  of 
the  said  act.  The  same  counsel  fi&rther  moved  the  court  to 
instruct  the  jury,  that  the  evidence  aforesaid,  if  it  proved 
any  thing  in  prejudice  of  the  defendant,  proved  that  a  civil 
action  was  not  sustainable;  the  circumstances  aforesaid 
amounting  to  a  felony.  But  the  court  over-ruled  the  mo- 
tions aforesaid  on  both  points,  and  instructed  the  jury  that 
the  act  of  liinitations  did  not  apply,  and  the  civil  action  was 
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QcTOBKB^     maintaifiable.    To  which  omnions  of  tho  coort)  a  bill  of  ex« 
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cepuoQS  was  filed. 

Cook  ^  verdict  was  found,  and  judgment  rendered,  in  fitvottr  of 

V.  the  plaintiff,  for  SI 40  damages ;--which  being  affirmed  bf 

^'       the  superior  court  of  law^  the  defendant  obtained  a  writ  of 

supersedeas  from  a  judge  of  thi3  court. 

Wickham  for  the  plaintiff  in  error.  The  p)ei^  of  the  ^act 
of  limitations*'  was  worded  informally ^  not  being  in  extenM^ 
but  is  substantially  sufficient ;  being,  at  least,  as  good  as  that 
of  ^'  conditbns  performed"  to  an  action  of  debt  on  a  bond 
with  collateral  condition ;  which  last  mentioned  plea  is  re- 
ceived in  every  day's  practicCi  notwithstanding  it  b  not 
shewn,  by  those  two  words,  wAo  perlbrmed,  or  what  condi- 
tions were  performed.  The  defendant  always  relies  upon 
the  act  generally.  If  the  plaintiff  relies  upon  any  excep- 
tion or  equity,  he  must  reply  the  particular  matter. 

The  county  court  appears  to  have  decided  upon  the  ge- 
neral principle,  that  the  act  of  limitations  cannot  be  pleaded 
to  a  suit  against  a  common  carrier;  which  is  certainly  er- 
roneous. Upon  this  pointy  therefore}  the  judgment  ought 
to  be  revers^^,  and  a  new  trial  awarded*  But  the  reversal 
must  be  ^  toioy  because  the  declaration  contains  a  charge 
(a)  See  3  ^f /^^^"V>  ^^^  ^^^  trespass  is  merged  in  the  felony. (a) 
Sac.  Abr.  132. 

Ufiahur  contra,    I  understand  it  to  be  a  settled  rule  of 

law,  that  the  act  of  limitations  can  never  be  a  bar,  where 

the  cause  of  action  arises  upon  a  tru8t^  whether  created  by 

deed,  or  arising  as  a  legal  consequence  from  the  connexion 

(A)2C».cfl«f,  between  the  parties.(d)      In  Jonea  on  Bailmenlay  p.   117,  it 

^,  ffe<ah  vs.   is  expressly  said,  that  "  bailment  is  a  delivery  of  goods  on 

ethen,  4  Bac.  trusty  &c. ;"  so  that  the  idea  of  a  trust  enters  into  the  very 

<  '  ^'"^^         definition  of  the  term.     And  between  a  common  carrier  and 

his  employer^  it  iS)  perhaps,  more  necessary,  than  in  any 

other  species  of  bailment,  that  this  principle  should  prevul, 

on  account  of  his  superior  facilities  in  eluding  the  operation 

(c)  1  Vem.  pf  his  contract  until  the  time  of  suing  him  would  run  out* 

v8.^A.  ^^  ^^^  ^^^^  ^^  ^^  subject,  then,  the  sutute  cannot  bar.(c) 
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fiut  the  bill  of  exceptions  discloses  a  clear  and  gross     Octoiies, 

/iraudf  and  it  is  unnecessary  to  cite  authorities  to  prove  that    v^,^^..Lj 

the  statute  will  not  bar  in  favour  of  a  fraud.    The  plea,  tooj        cook 

is  defective,  in  not  being  carried  out,  and  is  analogous  to  the  ^' 

Dajby. 
plea  of  the  word  "  juttifi cation^'*  which  is  not  good.(a)  Nor        

does  thb  objection  render  a  refileader  necessafy,  because  j^^^l^,  \^ 

another  issue  was  made  up,  on  the  plea  of  ^  not  guilty."       ^  vs.  Beck. 

The  second  question  presented  in  this  case,  viz.  whether 
a  civil  injury  can  be  merged  in  a  felony  in  this  country,  is^ 
I  believe,  new  in  this  court. 

The  sole  reason  upon  which  the  principle,  that  the  pivil 
injury  does  merge  in  the  felony,  in  England,  is  supported, 
Is  that,  by  the  commission  of  felony,  even  before  ofike  founds 
the  goods  and  chattels  of  the  felon  are  forfeited,  and  there 
is  nothing  left  to  answer  damages.  The  reason  is  founded 
on  the  necessity  of  the  case.  It  would  be  absurd  to  con* 
tend  for  damages,  when  the  only  fiind  which  could  meet  them 
is  absorbed  by  the  crown.  But  it  will  hardly  be  pretended 
that  this  reason  has  any  application  in  this  state,  since  the 
act  of  assembly  of  1792,  which  takes  away  all  forfeitures 
■  for  felony.  Nor,  even  without  that  statute,  would  the  reason 
have  applied  ;  because  it  is  against  the  genius  and  spirit 
of  the  government  established  by  the  revolutbn.  Thus,  the 
maxim,  '^  ceaaante  rationed  ceaaat  ifiaa  lac^**  applies  with  full 
force. 

That  there  is  no  other  reason  than  that  which  I  have  as« 
signed,  for*  the  doctrine  as  it  exists  in  England,  is  proved 
by  the  fact  that,  in  all  cases  of  offences  below  the  grade  of 
felony,  where  there  is  no  forfeiture,  there  is  no  merger. 
Thus,  in  trespass,  in  assault  and  battery,  and  ether  breaches 
of  the  peace,  both  an  indictment  and  a  civil  action  will  lie. 
We  are  not  to  confound  the  rea^n  of  the  forfeiture  with 
the  reason  of  the  merger  in  conaequence  of  the  forfeiture* 
Forfeiture  might  very  well  have  been  made  a  consequence 
of  felony,  in  *  order  to  restrain  men  from  committing  it, 
by  the  fear  of  entailing  poverty  on  their  fomilies;  and 
this  reason  would  apply  equally  in  all  countries  whose 
governments  were  not^  in  their  naturei  opposed  to  iu    But 
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it  does  Dot  prove  the  existence  of  the  other  princi- 
ple, in  countries  where  no  forfeiture  can  take  place.  Nor 
can  it  be  said  that  the  injured  party  is  depitved  of  his  rCme* 
dy  in  damages,  in  order  to  make  him  a  more  disinterestedi 
and  therefore  a  more  competent,  witness  to  prove  the  felony. 
This  argument  would  prove  too  much.  It  would  prove  that 
a  civil  action  would  not  lie  m  any  case  where  an  indictment 
would  lie.  But  the  law  is  known  to  be  otherwise,  even  in 
England,  in  all  cases  of  a  breach  ef  the  peace  below  the 
grade  of  felony.  It  appears,  therefore,  that  the  only  reason 
upon  which  the  principle  of  merger  is*  founded  in  England 
cannot  possibly  apply  here. 

Another  reason  is  equally  powerful,  to  ahew  that  it  ought 
not  to  apply.  By  destroying  the  civil  remedy,  you  invite  to 
the  compoundmg  of  felonies ;  for  the  injured  party  would 
be  strongly  tempted  to  hush  up  the  criminal  prosecution,  on 
conditioh  of  indemnity  for  his  own  loss. 

But,  in  &ct,  it  is  not  material  to  the  case  that  this  question 
should  be  decided.  No  folony  is  shewn  on  the  record.  Al- 
though, (as  Mr.  Wickham  has  said)  it  is  felony  in  a  common 
carrier  to  break  open  a  packet  committed  to  his  charge,  and 
convert  a  part  of  its  contents  to  his  own  use,  vdth  a  felont* 
oua  intent^  yet)  if  the  act  might  reasonably  have  proceeded 
from  necessity,  or  other  innocent  motive,  the  felonious  in- 
tent is  not  to  be  fireaumed.  Besides,  in  the  eye  of  the  law, 
every  man  is  innocent  until  he  is  proved  to  be  guilty.  If 
Cook  had  been  tried  for  the  felony,  and  found  guilty,  the  ar- 
gument would  have  applied :  if,  upon  such  trial,  lie  had 
been  found  not  guilty,  surely  the  question  could  never  have 
arisen.  As  no  trial  has  beeh  had,  this  court  by  deciding 
that  the  civil  injury  is  emerged  in  the  felony,  would  assume 
the  province  of  a  court  of  criminal  jurisdiction,  'and  pro- 
nounce the  plaintiff  in  error  guilty  of  a  felony. 


JVkkham  in  reply.  Mr.  Uftahur*9  argument,  concerning 
trust  and  firaudi  would  prevent  the  act  of  limitations  from 
bemg  a  bar  to  any  action  for  embezzlement.  I  admit  that, 
in  cases  of  continuing  trusts,  the  act  does  not  apply  until  the 
trust  has  ceased.    Buti  where  the  trust  is  only  temporary ; 
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for  ezamplcy  to  carry  goods  from  one  place  to  another ;— the     OotoBSB* 
trust   ceasing  immediately  upon  the  embeszlement  ;•— the    i^y^^j 
act  of  limitations  runs  from  that  moment.  Cook 

As  to  the  /raudy  the  doctrine  is  that  the  act  runs  from  the       ^  T* 

time  of  its  being  discoTeted.(a)    If,  therefore,  the  plaintiff        

wished  to  protect  himself  from  the  operation  of  the  statute,  ^^  j^^'^ 
he  should  have  filed  a  replication,  stating  that  he  brought  I^xdUch, 
his  actioiilvitliin  five  years  after  the  discovery  of  the  fraud. 

.  Mohdatfj  Ociohet  33di  1B15.  The  president  pronounced 
the  court's  opinioot  that,  as  it  is  stated  in  the  bill  of  excep- 
tions to  have  been  proved,  in  this  case,  that  the  plaintiff 
in  error  opened  certain  packages  and  casks,  and  took  there* 
from  a  part  of  their  contents,  that  act  might  have  amounted 
to  a  larceny,  although  the  said  packages  and  casks  were  de- 
livered to  him  as  a  common  carrier,  had  it  been  abo  suted, 
aad  proved,  that  the  said  contents  were  by  him  feloniously 
carried  away ;  but  as  it  b  only  stated  to  have  been  proved 
that  he  converted  the  same  to  his  own  use^  which  does  not 
necessarily  imply  a  felony,  the  court  is  of  opinion  (without 
deciding  whether  such  larcenyVould  have  merged  the  civil 
injmy,  or  not,)  that  the  offence  proved  at  the  trial,  and  stat* 
ed  in  the  declarationi  only' amounted  to  a  trespass  and  con- 
verakm  ^  and,  consequently,  that  the  action  well  lay ;  and 
that  upon  this  point,  there  is  no  error  in  the  judgments  of 
the  said  County  Court :  but  the  court  is  of  opinion  that 
the  plea  of  the  act  of  limitations  well  applied  to  thb 
case,  being  one  of  a  mere  bailment  and  conversion ;  and 
that  there  is  error  in  the  judgment  of  lH>th  courts  in  hav* 
ing  held  the  contrary. 

Both  judgments  reversed ;  and  cause  remanded  to  the  su* 
perior  court  of  law,  and  frt>m  thence  to  the  county  court,  in 
order  to  have  a  new  trial  therein,  on  whioh  no  such  instruc* 
tioo  as  that  last  mentioned  is  to  be  giren. 


VOL.  IV. 
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iBuUock  against  Gbrdoo  and  Wyatt^  Adaiiustratort 

Jr^ed     Wed.  ©f  Iwilie. 

neaday,  October 

18th,  1815.  Samuel  Irtink  filed  his  bill,  in  the .  Superior  Court  of 

1.  A  sale  of  Chancery  for  the  Staunton  District,  against  Hannah  Bullnck^ 

**ract  oH^^  William,  S.  Bailey y  and  JamcB  Bailey  ,•  stating  that  he  had 

chared  in  ex-  brought  suits  and  obtained  judgments  on  tiro  several  bonds 

necewaiuy"^  of  the  said  Jamea  BaUey^  amoUnUng  to  about  72/.  besides  in- 

firaudulcnt  and  terest ;  that,  during  the  fiendency  of  said  nuf^  the  said  Jamet 

void  aa  to  the  .  ,   r       ,  .  . 

creditors   at    Bailey^  in  order  to  defraud  his  creditors,  and  to  cover  his 

S^^custody  property  from  the  just  demand  of  the  plaintiff,  had  trabsfier- 

but    may  be  red  his  interest  in  a  certain  tract  of  land  in  Rockbridge  Cowh 

JSwfe^toaiwia  ^7  ^^  ^^®  **^  Hannah  Bullock^  vnihout  receiving  fram  her  a 

Jide  creditor, y^//  an^  adequate  consideration  therefor^  and  havine  no  visi- 
foramwwiaft/c';  ■  '  /  ,.       .  ^ 

consideration,  ble  personal  estate,  expected  by  this  subterfuge  to  evade  the 

!Sy  ^SeT^-  Plaintiff's  just  claim :  that  the  tract  of  land  in  question  had 
greement,  or  originally  been  purchased  by  James  Bailey  and  William  S. 
betw^n  the  bailey  in  partnership,  each  bebg  bound  to  pay  half  the  pur* 
Sriand  is'to  ^^**®  money;  that  WilUam^  being  security  for  James  fbrhb 
be  holden  for  part,  in  order  to  secure  himself^  took  a  title  for  the  whole 
Sine^^ch^^^^^"*"^  ^^^  sellier,  covenanted  to  convey  to  James  one 
debtor.  half,  on  his  paying  half  the  purchase  money ;  that  Jtunts  had 

3.  Where  a  actually  paid  almost  the  whole  of  his  part  of  the  purchase 
^Mde^^e  °*^^y'  ^^^  "^  ^^^^  ^^  secure  thia  land  from  his  creditors^ 
bili  but  deni.  had  procured  the  said  Hannah  Bullock^  who  was  a  near  con- 
Swer?  a^d  S*e  ^^^^^  ^^  his,  to  become  bound  to  Wtiliam  for  the  residue  of 

testimony  U  the  purchase  money,  (being  but  a  small  sum,)  and  had  also 

8ucn   as   to  ' 

leave  it  doubt,  procured  William  io  execute  his  obligation  to  convey  the 

Sf '  ^^quitT^  *^  ^°^ '®  ^^^  °°  ^®  payment  of  said  sum ;  so  that  the  said 
ought  to  (Erect 
an  i89ue  to  ascertain  it. 
(j3*See  JWar»Aatf  V.  Thompttm^  2  Mmf.  21%  to  the  same  effect. 

2.  tfa  debtor,  charged  hi  execution,  convey  a  tract  of  his  land,  without  a  reasonable 
consideration,  or  with  a  secret  agreement,  op  understanding,  that  the  person,  to  whom 
suchconveyjince  is  made,  shall  hold  the  land  for  his  use ;  and  he  afterwards  take  the 
oath  of  insolvency ;  a  creditor,  at  whose  suit  he  was  not  m  custody,  may  file  a  1^  in 
equity  to  have  the  conveyance  set  aside  as  firaudulent;  and,  upon  its  appearing  that  such 
was  the  case,  such  creditor  oueht  to  have  Hberty  to  make  the  sheriff  a  party  to  the  suit, 
aadobtmnssUsfoctionofhisdaiBiMBugrappearii^. 
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tfilUam  S.  B(fUey  yet  had  the  dtle  in  hhnftelf :  that  the  land     Ootobib, 
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was  valuable ;  thajt  the  half  so  coyenanted  to  be  conyeyed  to    yL^^^Lj 
the  said   BmnnaJf^  was  abundantly  sufficient  to  discharge,  as      buUocIl 
well  the  residue  of  the  purchase  naoney,  as  the  other  debu      .    ▼• 
of  said  James  i  that  the  said   WUliam  S,  Baiiey  2Ltid  Hannah  *^'^' 
JBuiioekj  in  equity,  stood  as  trustees  for  the  benefit  of  the 
^ona  /ide  creditors  of  the  said  James  ;  and  that  the  half  of 
said  plantation  was,  in  their  hands,  subject  to  be  sold  for 
payment  of  the  plaintiff's  tlaim ;  the  said  Jamea  Bailey  hay^ 
ing  taken  the  oath  of  an  insolyent  debtor^    The  prayer  of 
tfao  bill  therefi>re  was,,  that  the  defendants  be  compelled,  6n 
oath,  full  and  perfect  answer  and  discovery  to  make  of  and 
concerning  the  premises;  that  a  partition  of  said  land,  if  ne- 
cessary, be  directed ;  and  that  half  thereof  be  sold  to  satisfy 
the  claim  of  the  plaintiff. 

By  the  defendants,  in  their  answers,  it  was,  in  substance^ 
stated,  that  the  defendant  Jame^  Bailey  ^  was  in  possession  of 
the  land,  which  was  purchased  by  William  S,  Bailey^  who 
acted  as  hi^  agent ;  that,'  being  justly  indebted  to  Hannah 
fiuUoek  in  a  very  considerable  sum,  (the  amount  of  which 
was  not  accurately  stated,)  for  the  purchase  of  some  negroes, 
horses,  grain,  &c.  and  for  money  paid  by  her  in  discharge  of 
some  of  his  debts,  and  being  desirous  of  securing  her  in  the 
paymebt  of  her  demands,  the  said  Jamca  B^ey  made  over  to 
lilfc.  Bullock  all  his  right,  title  and  interest  in  the  said  land, 
asa  consideration  therefor,  which  the  defendants  Jamea  and 
JfdnnaA  alleged  to  be  an  adequate  price  qf  the  same  ;  that  a 
conveyance  of  Uie  land  having  been  made  to  WUliam  S.  Bait 
leyj  he  gave  his  bond,  for  a  title,  to  Jamea  Bailey f  who  as? 
signed  that  bond  to  Mrs*  Bulfock^  to  whom,  in  consequence 
of  that  assignment,  a  deed  was  made  by  William' 

From  the  exhibits  and  depositions  it  appeared,  that  the 
assignment  of  the  title  bond  was  made,  from  Jamea  Bailey  to 
Mrs.  Bullock^  at  a  time  when  the/ormer  was  in  confinement 
under  sundry  executions  against  his  body,  in  behalf  of  cre- 
ditors, qfwhom  Irvine  the  fireaent  filaintif  w(ia  not  one  i  that 
various  purchases  of  property  had  been  made  by  him  of  herjt 
and  some  advances  of  nnniey  by  her  on  his  account;  and  thati 
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OcTOBBty  after  the  s&id  assignment,  she  paid  WUliam  8.  B^ey  tortf- 

^^^.,^_,  pounds,  before  she  could  obtain  a  conTejra^ce. 

BnHock  Chancellor  BaowN  was  of  opinion,  ^  that  the  sale  by  tto 


.    J-  defendant  Jame9  Bailey  to  the  defendant  BuU^dtf  at  whc 

suit  the  said  Jamet  BaUcy  was  not  in  executioa  at  Uie  time 
of  said  sale,  at  a  time  when  the  said  Bailty  was  conined  ia 
Jul  under  the  executions  of  sereral  creditors,  was^  mider 
our  acts  of  assembly  concerning  executioos  and  frauds,  firaodo- 
lent  and  void  as  to  creditors ;  though  the  defendant  Hanmah 
had,  nevertheless,  an  equitable  Utn  thereon  tor  the  amount  of 
the  balance  of  the  purchase  money  which  ahe  paid  to  die 
deiendant  WUliam  S.  Bailey.**  He  therefixre  decreed  a  sale 
of  the  land  by  commissioners  to  satisfy  the  judgm^tsiii  &- 
vour  of  the  plaintiff;  unless  the  defendants,  or  some  one  of 
them,  should  pay  them  off  by  a  given  day;  directing  the  com- 
missioners, however,  to  sell  the  said  land,  '^subject*  to  the 
prior  lieny  which  the  defendant  Bullock  had  thereon,  for  the 
balance  of  the  purchase  money  which  she  paid  to  the  defen* 
dant  WilUafn  S.  Bailey.** 

From  this  decree  an  appeal  was  granted,  by  the  cbaneel* 
lor,  on  the  motion  of  the  defendant,  BuUocky  in  August  181 1 ; 
which  appeal  being  afterwards  abated  by  Irvine^a  deaths  was 
revived  against  his  adminbtratorsl 

Wickham  for  the  appellant.  The  assignment  of  the  title 
bond,  by  Jamea  Bailey  to  Mrs.  Bulhek^  passed  his  legallhd 
equitable  rights  to  the  land ;  so  that  she  alone  was  entitled  to 
sue,  in  equily,  for  a  conveyance,  or  at  law  for  damagea. 

The  question  is  whether  this  assignment  was  void  as  to 
creditors.  JMr.  Irvine  was  only  a  hand  creditor  irhen  the 
assignment  was  made ;  for,  according  to  his  own  statement, 
hb  suits  were  pending  at  the  time.  He  had,  therefore^  no 
hen  on  the  land.  If  the  court  should  decide  that  the  assign* 
ment  Was  not  btended  as  a  aaU  of  the  land,  but  that  Mrs, 
Bullock  thereby  obtained  a  Hen  only ;  eyen  on  thb  soKKMi- 
tion,  the  decree  is  manifestly  wrong.  An  account  should 
have  been  directed,  and  her  claim  satisfied  before  that  of 
Irvine. 

Aperson  contempfauiBg  insolmicy>  may  prefer  one  set  of 
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hwajidf  credhora  to  another  set ;  prorided  he  does  not  de«     Octobx^ 
feat  any  Hen  that  has  attached.(a)    In  England^  it  is  true,    v^^sJ^^ 
that  a  general  assignment  by  a  trader  is  considered  a  frand      BuUock 
upon  the  bankrupt  laws,  and  itself  an  act  of  bankniptcv.  ,  .    /-    ,  . 

Another  point  is  worthy  of  attention.    Bailey  took  the     nistrators. 
benefit  of  the  oath  of  insolTencj.    If  that  gave  the  creditors, ,  .  ^j^  ^  * 
at  whose  suit  he  was  in  execution^  a  Ifm,  they  had  it  in  pre-  Owktgw^  1 
forence  to  J^int^  as  well  as  Mrs.  Bullock.  •       ^^^""^  ^" 

But  the  court,  at  all  events,  ought  to  have  had  the  amount 
of  Mrs.  BtiUoek^t  Hen  ateertoHudt  fbr^  the  sale  of  the  land 
would  b^affected  by  an  uncertain  incumbrance ;  and  such  a 
decree  as  this  drives  her  to  the  necessity  of  becoming  a 
plaintiC^  before  she  can  obtsiin  satiifiiction. 

Iscigh  canfra*  The  chancellor  has  decided,  the  assign- 
meAt  by  JjameM  Bailey  fo  be  fraudulent  against  Accreditors. 
^  It  clearly  was  so  as  to  those  creditors  at  whose  suit  he  was 
in  custody ;  for  they  certainty  had  a  prior  Uen.  The  judg- 
ments themselTOS  gave  a  Hen  upon  his  lands  ;  and,  what  was 
snore,  those  judgments  were  enforced  against  his  body. 

The  transaction  in  this  case  was  evidently  fraudulent. 
The  haste  with  which  the  assignment  was  executed  is  a 
badge  of  Iraud.  When  it  took  place,  they  had  not  the  bond. 
The  assignment  was  written  on  a  separate  piece  of  paper  at 
first,  and  aftervfards  put  on  the  back  of  the  bond.  He  assign- 
ed it  over,  on  purpose  that  he  might  swear  that  no  person 
.  bad  the  property  hi  trust  for  him.  Mrs.  Bullock  was  conu- 
sant of  the  firaud,  and  therefore  acquired  no  titlo  by  the  as- 
sigmiient;  even  though  she  did  pay  a  valuable  considera- 
tsoo ;  the  transaction  not  behig  bonaJide.{b)  Where,  then,  (*)  Cadasmr, 
IS  tbepriority  other  Hen  over  Irvine* 9  ?  434. 

The  queitioo  here  is  not  between  Irvine  and  the  other 
creditors,  but  between  Irvine  and  Mrs.  Bullock.  If  she  be  a 
creditor,  she  is  trustee  for  all  the  creditors  who  have  lien9 
prior  to  her's ;  and  I  contend  that  Irvine  is  one. 

Wickham  in  reply.  There  canni»t  be  a  question  that  Mrs. 
MuOoeH  is  a  bir  creditor.    I  deny  that  it  is  fraudulent  for  ^ 
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OcTOBzar     debUM*  to  prefer  one  Gadr  creditor  to  another.    Snppoae  h0 

v^r^,,m^i   bad  bad  a  sum  of  moQey  in  his  pocket;  could  he  not  hvfe 

Bullock      P^  ^  ^^  ^^^*  Bullock  f  The  /i^  of  the  judgmentB  atiaclif 

.    7*    _  .  ed  on  the  land,  only  by  virtue  of  the  right  to  take  out  an  elegU^ 
Irvine  8  suini- 
nistrators.    The  cafmi  ad  wtisfucfendum  took  avay  the  cksi^j  and  tliere* 

fore  the  lien.    All  that  waa  conveyed  by  the  aaaignmeot  waa 

his  own  right)  subject  to  the  lien  of  thie  creditprS)  at  vrhoae 

sui^he  was  in  custody,. if  they  had  any.    This  was  no  firmed. 

It  does  not  appear  that  the  bond  fWM  assigned  on  a  Mefiatati 

piece  of  paper.    The  words  are  the  ^  irifhin**  bond.    . 

The  position  in  Cadoganv.  Xcfinettj  1%  that  a  conveyaaoe 

to  a  favourite  creditor  may  bp  void  as  to  all  other  credtKHV  9 

that  is,  where  false  colours  are'  hung  out,  poaaeasion  of  the 

property  being  retained.    9ut  vras  there  ever  a  doubt*  thata 

conveyance  to  a  just  oreditor*  apoohipaoied  with  delivery^  of 

possession,  would  be  good  a^  any  Ume  ? 

Tuesday y  October  2^th^  1815.    The  presidMt  preftooDcod  , 
the  following  opinion  of  this  court 

The  court  is  of  opinion,  that,  instead  (tf  th^  decree  reiir 
dered  by  the  phancellor  in  this  case,  he  ought  to  iwve  dinect- 
^d  an  issue  to  have  tried  what  was  the  amount  of  the  consi- 
deration which  passed  from  the  said  Hannfxh  MuBocktoJanm 
Bailey y  for  the  land  in  question  ;  and  whether  there  was  any 
secret  agreement,  or  understanding,  between  the  said  par- 
ties, that  the  said  land  was  to  be  holden  by  the  {brmer  fisr 
the  use  or  benefit  of  the  latter.  The  court  is  fiu'dier  of  opi- 
nion, that,  if  it  shall  turn  out,  upon  the  issue  afiocesaid,  thata 
reasonable  consideration  did  pass,  as  aforesai4»aiid  that  there 
was  00  such  secret  agreement,  or  upderstandiog,  that  theii| 
and  in  that  case,  the  bill  of  the  appellees  should  be  dismiss- 
ed; the  transaction,  in  that  view,  being  ooly  a  pieference 
'  of  one  bonajide  creditor  over  anotther.  But,  if  it  shall  ap^ 
pear,  on  the  issue  aforesaid,  pn  the  first  eoqoirjr,  that  theie 
was  no  such  reasonable  consideration,  or  that  there  viras  such 
secret  agreement  or  understanding,  that  then  the  said  sale 
should  be  considered  as  having  been  made  itf  fraud  of  the 
other  creditors  of  the  j||ud  Jm£9  BfifUy^v^ln  ^^ctpgfOxm^ 
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tlie  rights  accruing  to  the  sheriff;  fin*  the  benefit  of  the  other     October, 
creditors,  under  the  act  coDceroing  insolyent  debtors ;  the   K^^^J^k 
benefit  whereof,  it  wodld  9eem  to  the  court,  under  that  as-      Bullock 
pect,  the  said  Jamea  BaUey  iatiended  to  avail  himself  of,  at     .    7*    ,  . 
the  time  of  the  sale  aforetaid,  and,  at  the  same  time,  fraudu-     xOstrators. 
lently  to  withdraw  from  its  operation  the  land  now  in  ques- 
tion. 

The  court  is  farther  of  opinion,  *  that,  in  the  event  of  a 
finding  correspondent  with  that  htst  mentioned,  the  deed 
conveying  the  land  aforesaid  should  be  held  void,  and  the 
land  thereby  conveyed,  be  deemed  vested  in  the  sheriff,  un-. 
der  the  provisions  of  the  act  relating  to  this  subject ;  and 
that  the  appellees  should  have  liberty,  in  that  case,  to  make 
the  sheriff  a  party  to  this  suit,  and  obtain  from  him,  under  a 
decree  of  the  Court  of  Chancery,  such  r%ht8  as,  under  that 
vie%  of  the  subject,  may  be  ficMod  to  belong  to  them  ;  saving 
to  the  appellants,  in  the  firu  instance,  the  amount  of  the  pur- 
chase money,  with  interest,  which  the  said  Hamiah  Bullock 
may  have  paid,  or  may  have  secured  to  be'  paid  therefor,  to 
Wmam  ^.  Bailey. 

Decree  reversed,  and  cause  remanded  to  the  Court  of 
Chancery,  to  be  proceeded  in  according  to  the  principles 
pow  stated. 


Wilsoii  against  Btokes  and  Betts. 

October,  1815. 

A  MOTION  was  made  in  the  Superior  Court  of  Pittsyl*  i.  //  seemihsX 

vania,  by  the  appellees  against  the  appellant,  sheriff  of  that  ne^fj^^*^" 

county,  for  the  money  made  on  an  execution  sued  out  by  who  prose- 

ihem  agunst  one    WUOam  Hamletty  whieh  was  levied  by  ^H/obtidns 

Richard  Jonee^  deputy  of  the  appcUant,  and  by  him  returned  judgment,  has 
'^  '^'^         ^  '  full  power  to 

^  satisfied.**    The  defendant  filed  exceptions,  stating  the  evi-  recenre  the 

dence  on  both  sides.  '    ^^^^ 

levied  by  exe- 
cution, (lee  Bfanch  ▼.  Burnley,  1  Call,  147,)  a  demand  made  by  him  of  the  sheriff  by 
whom  it  18  levied,  is  suffident  to  authorize  a  motion  against  such  sheriff  for  noD-pi^" 
ment.    qJ'  See  Bev.  Code,  Ht  y6L  ch.  151,  sect  51, 52,  p.  305^  306. 
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OcTOBBtf,        The  attorney  ai  iawj  who  prosecuted  the  suit  for  St^kt^ 

x^^,y.Lj   And  Betta  against  WilUam  HdmUtt^  diortly  after  the  return 

Wilson      ^y  ^^  ^^  execution)  implied  to  the  deputy^  Jwteay  for  pay- 

^  ^  ^-  ment,  and  was  by  him  referred  to  another  deputy,  WUBam 

Stokes&Betts.  r    /» 

Clarke  ;  on  application  to  whom,  he  refused  paynentf  un- 
less the  attorney  would  allow  him  to  retain  the  amount  of  a 
fee  bill)  which  the  attorney  would  not  discount,  and  which 
the  court  decided  the  sheriff  had 'no  right  to  retain.  This 
fee  bill  is  not  spread  upon  the  record,  nor  described.  The 
attorney,  besides  his  authority  as  such,  had  a  written  sealed 
power  from  Stokea  and  B^Um  to  collect  this  debt ;  the  ac- 
knowledgment of  which  power  was  proved  by  a  wimess,  who 
was  present  at  iu  execution;  but. the  9ub§cribin£^  wUneu, 
though  alive  and  resident  in  the  commonwealth,  vmm  notfiro^ 
duced.  Of  this  written  authority,  the  depu^  Jonea  was  ap- 
prized at  the  time  of  the  demand  of  payment ;  but  it  wa9%o^ 
inefreeted  by  hintf  nor  by  Ciarkej  nor  by  the  high  9herjfs  nor 
did  Jonesf  at  the  time  of  the  demand,  make  any  objection  to 
the  attorney's  authoriQr  to  receive  the  money.  Stokea  and 
Betu  did  not  reside  in  Pittsylvania,  nor  had  any  known  agent 
therein ;  nor  did  the  attorney  reside  there,  though  he  prac- 
tised regularly  in  the  courts  of  ttikt  coun^.  And  his  authori- 
ty to  collect  this  debt  had  never  been  revoked. 

Such  being  the  evidence,  the  court,  ^  without  consideriag 
whether  the  written  authority  was  sufficiently  proved  or  not, 
held,  that  the  demand  by  the  atiamey  at  top,  entitled  Stokea 
and  Betu  to  this  motion  ;**  and  gave  judgment  for  the  amount 
of  the  execution,  with  15  per  centum  per  annum  interest, 
from  the  return  day^  (subject  to  a  small  discount,)  and  costs : 
whereupon  the  defendant  appealed* 

October  36th,  1815,  the  president  pronounced  the  court's 
opinion  that  ^e  judgment  be  affirmed. 
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Grutcher  and  others  aeainst  Grutcher's  Bxecutor    J^rgued  Octo^ 
and  hts  securities. 

Thomas  Ckutcher  and  others,  on  the  22d  of  August,    1.  If  a  decree 

1809,  exhibited  their  bill,  in  the  superior  court  of  chancery  ed,  by  asupe- 

fbr  the  Richmond  district,  against  Thomas  Crutcher^  execu-  chance"^ 

tor  of  Thomas  Crutcher  deceased,  and  Christofiher  Blackburn  against  an  exe- 

and  Reuben  Chafiman^  his  securities; — stating,  among  other  brought 

things,  that  they  had  obtained  a  decree,  in  the  superior  court  ^8^,^"^5  ^*™    . 

of  chancery  for  the  district  of  Williamsburg,  against  the  said  Ues;  but  with- 

executor,  for  the  sums  stated  in  the  bill ;  that  he  had  re-  Cr  exonemTng 

moved  to  Kentucky,  aud  they  could  not  obtain  payment  of  '^^^   ^y  ^^^^ 

decree ;  and 
him ;  that  his  securities  Blackburn  and  Chafiman  were  par-  the  executor 

ties  to  that  suit,  but  no  decree,  either  charging,  or  exone- J^"™°^'®  °^^*^ 

'  o    o'  ^e  common- 

rating   them  from  their  ultimate  responsibility,  had  been  wealth,  with- 

made  in  that  cause.    The  bill  alleged,  also,  that  the  defen-  ^^  a^e/^^ 

dants,  Blackburn  and  Chatimany  had  received  from  the  exe-  second  suit 

may  be 
cutor  property  enough  to  satisfy  the  said  decree.  The  plain-  brought 

tiffs,  therefore,  prayed  relief  against  them,  as  well  as  the  ^*them,"in 

executor;  also,  for  general  relief.  *-      the  superior 

•*  ,     "  ,%,•..  '  ,     .    .       court  of  chan- 

Blackbum  and  Chafiman  filed  their  answers,  admittmg  eery  of  any 

themselves  to  be  securities ;  that  they  held  some  funds  for  f^^^^iclf  the 

their  indemnification  ;— and  that  the  executor  had  removed  tecurUiea  re- 

to  Kentucky  ; — alleging,  too,  that  some  of  the  plaintiffs  were  tisfaction  from 

residents  of  that  state,  and  had  received  their  proportions  f^-    CO"  See 

the  cases  of 
of  the  decree.  Turner  and  . 

A  copy  of  the  record  and  decree  of  the  Williamsburg  e^'I'  execu- 

chancery  court  was  exhibited.    The   cause  was  regularly  tors  and  othei-s, 

.        .  ,  .  ^        .  .      Iff.&M.  53, 

heard  ;  publication  having  been  made  against  the  absent  de-  Gordtm'a  adnd^ 

f^^A^^*  rdstratora  V.  the 

«^"^^^"^-  JuBUcesofFre- 

Chancellor  Taylor  was  of  opinion,  "that,  as  the  yiT\^-derick,lMunf, 

diction  of  the  superior  court  of  chancery  at  Williamsburg  ^d  others  v. 

first  attached  in  this  case,  by  the  institution  there  of  the  ^^'^  o*  "^J^f 

34 ;  Meade  and 
otftera  v.  Bi^oking^  3  Munf,  548 ;  HaireUm  v,  Hughes  and  others,  3  Munf.  568.(1.) 

(1.)  Note.  But  see  the  acU  of  1813,  ch.  13,  p.  40. 
VOL.  IV.  3  M 
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OoTottiRy     suit  Id  the  bill  mentionedy  that  court,  and  not  thisy  ^oiild 

*^^'     .   cany  into  effect  the  object  of  that  suit,  which  would  render 

dmtcW  &c.  ^^®  present  bill  unnecessary;  and,  as  this  objection  appeat- 

V.  '        ed  ^  the  billy  a  plea  to  the  jurii|iiction  would  have  been 

^u^rf  &^  improper."   He  therefore  decreed,  that  the  bUl  of  the  plam- 

tiffs  be  dismissed,  and  that  they  pay  to  the  defendants,  Biadt^ 

bum  and  Chafiman^  their  cosfts*    From  this  decree  the  cooa* 

plainants  appealed* 

Thursday y  October  %^thy  1815.  The  president  pronounced 
the  court's  opinion,  that,  as  'thonuu  Crutchery  the  execator 
of  ThamaB  Cruteher  deceased,  the  defendam,  agamst  whom 
the  decree  was  rendered  in  the  case  among  the  exhibits,  is 
alleged  to  hare  remaved  to  the  state  of  Kentucky  since  the 
rendition  thereof )  and  as  the  appellees  ChrUtcfiAer  Block* 
bum  and  ReiJfen  Chapman  reside  within  the  jurisdictioQ  of 
the  chancery  court  directed  by  law  to  be  holden  in  Rich- 
mond, and  not  within  that  directed  to  be  held  in  Williftms- 
burg,  there  is  error  in  the  decree  now  before  us,  in  having 
decided  that  the  last  mentioned  court  had  exclusiye  juriadic* 
tion  in  the  case,  and  not  the  former*. 

itf^cree  reversed ;  and  cause  remanded  to  the  court  of 
chahcery,  to  be  proceeded  in  as  to  the  appellees  ChriaiO' 
fiher  Blackburn  and  Reuben  Chafimani  and  liberty  also  ie« 
served  to  them  to  shew  that  the  demand  of  the  appellants 
has  been  satisfied,  either  in  the  whole,  or  in  part,  by  the 
appellee  ThotnaM  Cruteher. 


*^^ctobet  Pcnner  agamst  Cooper* 

2/Uh,  1815. 

^   ^  3   ,  THIS  was  an  Action  of  tk^spass,  Cm*  killing  a  mare^  brought 

1.  Adeclara.^      ,  ,,  .        .  «.       *     .     ^  w  - 

tion,  not  upon  by  the  appellant  against  the  afq)enee,in  the  County  Court  of 

«*A^fap5^^  Montgomery. 

to  the  cause.     At  the  trial,  on  the  plea  of  not  guilty,  the  counsel  for  tlii 

mltted  the     '  defendant  asked  a  witness  if  he  had  not  heard  one  Perry  con* 

trespass  for 

which  the  suit  is  brought,  eumot  be  given  in  evi^enoe  to  exculpate  the  defendant 
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f§BM  that  ho  had  killed  the  mare  in  the  declaration  mentioned. 
The  ooantel  fer  the  plaintiff  objected  to  the  question,  and 
asked  the  opinion  of  the  <;ottrt.  The  counsel  for  the  defenr 
dant  insisted,  as  Perry  could  not  be  compelled  to  give  testi- 
mony with  regard  to  this  matter,  if  present  in  court,  because 
be  might  thereby  charge  himself  with  damages,  that,  there* 
fcure,  his  declaration  not  upon  oath  might  he  heard :  the  court 
was  of  opinion  with  the  counsel  for  the  defendant,  and  suf- 
fered the  question  to  be  asked  of  the  witness;  instructing 
the  jury  to  weigh  the  circumstances  under  which  the  con* 
fession  was  made :  to  which  opinion  of  the  court  Uie  plain- 
tiff*s  counsel  filed  a  bill  of  exceptions. 

Verdict  and  judgment  for  the  defendant,  which  being  af» 
firmed  by  the  Superior  Cpurt  of  law,  the  plaintiff  again  ap- 
pealed tp  this  court* 


459 

18^5. 
Penner 

T. 

Cooper. 


Wkkban^  for  the  appellant  This  case  depends  on  a  sin* 
gle  proposition.  The  question  is,  whether  declarations'  not 
upon  oath,  by  a  person  no  party  to  the  cause,  that  he  was 
guil^  of  the  trespaf  S|  could  be  given  in  evidence  by  the  de- 
fendant ? 

It  is  clear  law  that  hearsay  evidence  is  not  admissible,  ex<. 
cept  in  cases  of  pedigree,  ancient  boundaries,  and  the  like. 
That  person  inight  have  been  examined  as  a  witness,  so  far 
as  to  h^ve  discharged  the  defendant  without  charging  him^ 
self;  for  this  be  could  have  done  without  being  compelled  to 
acknowledge  that  he  killed  the  mare  himself.  In  the  fa* 
mous  trial  of  Lord  MehHUcy  a  majority  of  the  judges  were  of 
opinion  that  Mr.  Trotter  ought  to  be  examined,  notwith- 
standing the  objectiod  of  mterest.  But  suppose  this  witness 
could  not  be  examined  :  does  it  follow  that  the  court  was 
authorized  to  dispense  with  the  established  rule  of  law,  that 
festimpny  i%  not  to  be  received  but  upon  oath  ?  Such  per- 
son, if  broyght  to  his  oath,  or  if  sued  by  the  plaintiff,  might 
^y  that  he  spofce  the  words  in  jest,  that  he  could  prove  he 
was  an  hundred  miles  off  at  the  time  the  mare  was  killed, 
Thus,  by  a  e^mbination  between  hini  and  the  defendant,  th^ 
plaintiff  might  be  defeated  altogether. 
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OcTOBiR,  JVM  contra.    The  action  is  brought  for  killing  the  plain* 

^^^^_.  tiflPs  mare.    If  the  defendant  cpuld  prove  that  another  person 

Penner  ^*1*®^  ^^^^  ^^^  is  no  doubt  that  he  ought  to  be  exonerated. 

^-  Hearsay  evidence  is  generally  rejected,  on  two  grounds  a 

Cooper*  • 

1  st,  that  there  is  better  proof  behind,  which  it  U  in  the  fie 


of  the  plaintiff  to  produce ;  and  2d,  because  the  person  giving 

testimony  ought  not  to  be  believed  without  his  oath.     Bat 

neither  of  these  objections  apply  in  the  present  case.     W« 

cannot  compel  the  person  who  was  the  perpetrator  of  the 

offence,  to  answer  any  question   tending  to  criminate  him- 

(a}P«dbe,184.  self.(a)    If  we  had  brought  him  before  the  court,  and  asked 

him  whether  he  knew  that  any  body  other  than  the  defendant 

had  killed  the  mare,  he  could  not  have  been  compelled  to 

answer.    The  doctrine  concerning  hearsay  evidence  does 

touch  the  case.     A  person  making  a  confession  may  be  ere* 

dited,  though  not  upon  oath  ;  because  it  is  against  his  own 

(b)  Hatutmy.  interest ; (6)  for  self-interest  imposes  an  obligation  equal  to 

2^;  Kempland  ^^**^*  °^  *^  ®^^^'    '^^^  confession  offered  here  was  the  high* 

y,M'Cai^,    est  evidence  it  was  in  our  power  to  produce* 

Peake'sRep,  ,       ^  "^  . 

65 ;  HoUaday  Besides,  the  court  did  not  instruct  the  jury  that  the  eyi- 
liihmf^^^*  ^  dence  of  Perry^s  confessibn  was  to  be  received  absolutely, 
but  only  sub  modo.  They  received  it  as  comfietenty  leaving  ' 
the  jury  to  judge  of  the  credibility  of  that  confession,  from 
the  circumstances  under  which  it  was  made ;  viz.  whether 
it  was  uttered  in  jest,  or  not,  by  a  person  solvent,  or  not,  Sec. 
Wickham  in  reply.  Peakcy  184,  proves  the  very  position 
I  contend  for ;  that  Perry  was  examinable  as  a  witness  so  far 
as  his  testimony  might  go  to  exculpate  the  defendant,  though 
not  to  inculpate  himself  The  cor^fession  of  a  fiarty  may  be 
used  against  hinij  but  not  against  a  third  person.  Besides, 
by  receiving  this  confession  at  second  hand,  the  plaintiff 
loses  the  benefit  of  cross-examination. 

The  point  decided  in  Hanson  v.  Parker^  1  Wils.  257,  is 
undoubtedly  clear  law,  but  has  no  application  to  the  case 
before  us.  In  tb^t  case,  proof  was  admitted,  ^<  in  debt  upon 
bond,  with  condition  for  payment  of  money  to  a  third  person, 
Lydia  Dorveyil  that  she  declared  the  defendant  owed  her 
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nothing ;  and  such  declaration  was  proper  evidence^  because 
Lydia  Dovey  was.  in  effect,  the  real  plaintiff. 

In  Holladay  v.  Littlefia^Cy  (as  far  as  my  recollection  senres 
me,)  the  declaration  of  the  captain  of  the  vessel,  in  which 
Jacvfia  LUtlefiage  sailed  to  Europe^  was  considered  as  an  act 
at  the  time  ^f  the  voyage^  The  captain  was  a  party  to  the 
transaction.  The  money  for  the  passage  of  Lewis  must  have 
been  paid  to  him  by  Levns  Hmselfy  or  by  John  Carter  Little^ 
fiagey  the  plaintiff;'  and  his  acknowledgment  that  the  filaintiff 
paid  it,  only  fixe4  the  person  of  whom  he  received  it.  It 
was,  therefore,  with  propriety,  left  to  the  jury.  But  that  case 
is  not  like  this. 

With  respect  to  the  manner  in  which  the  court's  instruc- 
tion  to  the  jury,  now  in  question,  was  given ;  the  court  did 
indeed  say,  that  the  jury  were  to  weigh  the  circumstances; 
but  this  they  arc  to  do  in  every  case.  The  testimony  was  ad- 
mitted as  competent^  without  any  reservation. 
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Wirt.  The  plaintiff  loses  the  benefit  of  cross-examination 
in  all  cases' where  parol  proof  of  declarations,  by  third  per- 
sons, is  admitted. 

Friday^  October  27th,  1815,  the  president  pronounced  the 
court's  opinion,  that  the  hearsay  testimony  relied  on  by  the 
appbllee,  and  admitted  by  the  County  Court,  as  stated  in  the 
bill  of  exceptions,  was  not  legal  or  admissible  evidence. 

Both  judgments  reversed;  and  cause  remanded  to  the 
Superior  Court  of  law,  and  from  thence  to  the  County  Court, 
for  a  new  trial  to  be  had  between  the  parties,  in  which  no  such 
evidence  is  to  be  admitted. 
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V>^v*v^  Mfiddox  against  Jackson. 

Maddox  ^ 

Jackson.         QN  the  trial  of  an  action  upon  tbe  case  for  a  malicioui 
jt^ued    Wed^  prosecution,  in  the  Superior  Court  of  Prince  William  Couiif 

neaday,  Oc^  ty,  (the  plea  beipg  not  guilty,)  the  plaintiff,  John  Maddox^ 
her  25thy  lol5. .,,..,",.  . 

introduced  in  evidence  to  the  jury,  a  search  warrant  ander 

1.  A  magis-  the  hand  of  a  justice  of  the  peace,  founded  on  the  oath  of 
trate's  coininit- 

ting  a  person  the  defendant,  Jo^n  fycfcaonj  with  an  endorsement  thereoOf 
acdised^^^e-  -^  ^j^  |^j^jjj|  ^piti^g  of  another  justice  of  the  same,  countji 
ing  turn  in  a  stating,  that  the  said -warrant  was  tried  before  him  on  th^ 
to'lpp^w^^at    ^^^^  ^^  September,  1809,  and  after  a  full  investigation  of  the 

court  and  an-  charges  laid,  therein  adjudged,  «  that  the  withb  chareed 
gwer   the  *     **  o 

pharge,  is  suf-  -^o/in  Maddox^  b^  recognised  to  appear  at  the  next  October 

dciu!e  th^the  ^**^®"  ®^  ^*^®  justices  for  the  county  aforesaid,  on  the  first 

prosecution      day  of  the  said  (i^ssion,  then  and  there  tq  b^  dealt  with  ac* 

h^Je^cLae^  cording  to  law,  &c."    Also  a  recognisance,  dated  the  same 

although  tbe    is^h  day  of  September,  binding  him,  the   said   Mufdox, 

person  accus*  j»      ■     •  <•  <• 

ed  was  acqo|t-  accordingly,  in  the  sum  of  forty  dollars,  and  two  securities 

^rtf  iSfess  *°^  ^^^  '^  ^^^  *"™  ^^  twenty  dollars  each,  that  he  should 
in  his  action  appear  to  answer  a  charge  of  feloniously  taking  and  carrying 
for  malicious  r  .  •         r  *  o  jo 

Eresecution,     ^wajr,  from  the  possession  of  the  said  John  Jackaon^  eighteen 
e  (M  prove,  head  of  hogs;— and  it  was  admitted  by  the  defendant,  that^  oa 
pyotnerevi-  •!#,        ...*«-  •  "^»-v-».. 

dence,  that,  in  the  trial  of  the  plamuff  for  th^  offence  in   t,he  said  warrant 

^mU^^WM*  *"^  recognizance  mentioned,  he  was  acquitted  hy  the  Coun- 
^it^out  any  ty  Court,  and  was  not  farther  prosecuted.  And  the  plaintiff 
cause.  farther  proved  by  a  witness,  who  was,  and  still  is  a  justice 

o  T»  ^o^  ^^  ^^^  P®^^®  ^^  ^^  **"*•  county,  that  the  defendant,  before 
foramaUcious  the  aforesaid  warrant  was  issued,  applied  to  him  for  a  war- 
ST^^jlrt''!?  ^^^  "^8:**"*^  *^^  plaintiff  for  felony,  grounded  on  the  same 
in»tru^gthe  charge  above  n^entioncd ;  but  that  he  advised  him  that  the 
im^strate's  **^^  ^'^  ^^^  amqunt  to  felony,  but  le(l  him  at  liberty  to  pur- 
^ttefthc"""  •^^  ^"5  "^1^  "^ro^dy-  And,  rA^-ttiyion,  the  defendants  com., 
plaintiff,  or  ^^  moved  the  court  tp  instruct  the  jury  that  the  aforesaid 
bound   him 

in  a  recognizance  to  answer  the  chaw;c,  ^'fumithed  n^fideni  eddmee  of  thepnhdbU 
eauK  tomducethfipi'otecutUn**  is  not  to  be  understood  as  excluding  from  the  jury  mhtr 
evidence  on  the  (»apt  of  the  plaintiff  to  ^x^y^  the  probable  ci^ise  infernlile  fhmi 

such  commitment  or  recoimiMnAA  — t~  «  ••v^ 


such  pommitment  or  ^cogiuzan9e. 
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^^TAirantt  with  the  endorsement  thereon^  and  the  recogni- 
Sance,  funiifched  aufficient  &vidence  of  firobabU  cause j  to  in- 
doce,  on  the  part  of  the  defendant,  the  prosecution  on  which 
this  action  is  founded  ;  which  instruction  was  given  by  the 
court ;  whereupon,  the  counsel  for  the  defendant  filed  a  bill 
of  exceptions;  stating  therein  the  documents  and  other  evi- 
dence befpre  mentioned. 

Verdict  and  judgment  for  the  defendant,  from  which  the 
I^aiotiff  appealed  to  this  court. 

Wirt  for  the  appellant.  This  is  a  short  case  depending 
tipon  a  bill  of  exceptions.  The  rule  is  established  by  the 
case  of  Crabtree  vs.  Norton^  {ante.  p.  1.)  that  it  is  the  pro- 
Tlnce  of  the  jury^  and  not  of  the  court,  to  determine  what  is 
probable  cause. 

Wm.  Bay^jr.  contra^  acknowledged  that  the  case  of  Crab' 
tree  vs.  Horton  would  be  a  sufficient  authority  to  reverse  this 
judgment,  except  that  here  the  facts  are  agreed^  which 
makes  a  difference  between  this  case  and  that 

Whrt.  The  court  had  no  right  to  instruct  the  jury  upon 
the  ^eet  of  the  evidence.  The  doctrine  of  the  English 
books  on  this  subject  may  well  be  controverted.  They  say 
it  is  a  mixed  question  of  law  and  fact; — but  I  contend  that, 
whether  probable  cause  existed  fbr  the  prosecution,  is  a 
mere  question  of  a  fact  If  there  be  any  doubt  on  the  point, 
the  courts  in  this  country  ought  to  lean  in  favour  of  giving 
the  power  to  the  jury*  The  decisions  in  England  on  this 
subject  are  nearl]<  akin  to  lord  Mansfield's  doctrine  concern- 
ing libels*  The  tendency  of  the  disposition  of  the  courts  in 
that  country  b  to  invade  the  province  of  the  jury.  Yet,  even 
in  England,  the  courts  have  never  gone  so  far  as  the  judge 
did  in  this  case.  In  Reynolds  ys.  Kennedy ^  1  WiU,  332,  the 
Court  of  King's  Bench  did  not  usurp  the  power  of  deciding 
on  &cts,  but  only  made  what  they  called  a  legal  inference 
from  the  fects  stated  in  the  declaration.  In  Crabtree  vs. 
Hortouyisk  this  court,  the  whole  of  the  evidence  on  both  sides 
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OcTOBEBy     was  stated  ;  but  in  this  case  the  bill  of  exceptions  does  not 

pretend  to  set  forth  all  the  evidence.    The^cU^  too,  arc 

Maddox      ^^  agreed,  but  evidence  only  ;  so  that  this  was  plainly  an 

^'  instruction  upon  the  weight  of  evidence. 

^^^  *   '         2.  If  the  court  had  a  right  to  instruct  at  all  upon  the  point 
proposed,  the  instruction  it  did  give  was  erroneous. 

It  has  been  doubted  whether  a  person  accused  could  sue 
if  the  magistrate  discharged  him,  but  the  modem  authori- 
(a^  2  Viner  ties  are   that  he  may  sue,  though  never    indicted.(a)    ]f 
^'^}jl\^l^{  never  has  been  doubted  that  the  action  might  be  brought 
5,  6;  2  Chitty^  where  the  prosecution  went  as  far  as  an  indictment. (6)    Yet 
^]fi)TBac}   l^ere  the  instruction  is  that  the  commitment  by  the  magis- 
Mr,  194.         trate,  and  binding  ovci*,  is  sufficient  to  bar  the  action,  as 
shewing  in  itself  that  there  was  probable  cause  for  the  pro- 
secution ! 

Upon  the  reason  of  the  thing,  what  would  be  the  conse- 
quence if  this  court  should  determine  that  the  commitment 
is  sufficient  proof  of  probable  cause  ?  Since  it  often  appears, 
that  no  evidence  but  that  of  the  prosecutor  is  heard  before 
the  magistrate,  he  would  in  such  cases  protect  his  malice  by 
his  own  oath. 

William  Hay^  jr.  for  the  appellee.  Where  the  fects  are 
agreed,  all  questions  of  law  arising  upon  them  may  and 
ought  to  be  decided  by  the  court.  Here  the  facts  were  vir- 
tually agreed.  The  search  warrant,  endorsement,  and  re- 
cognizance, are  set  forth  inhac  vsrba  in  the  plaintiff's  own 
bill  of  exceptions.  It  is  the  rule  in  England  that,  when  the 
facts  are  ascertained,  the  court  may  instruct  the  jury  whether 
they  amount  to  probable  cause.  This  court  cannot  alter 
that  rule  : — it  can  only  be  done  by  the  general  assembly  \ 
for  the  reasons  applying  in  England,  apply  equally  here. 

In  Saville  vs.  Roberta j  I  Salk.  15,  it  was  decided  that  if  the 
grand  jury  find  the  bill  of  indictment,  the  defendant  shall 
not  be  obliged  to  shew  probable  cause,  but  the  burthen  of 
proof  lies  on  the  plaintiff  to  shew  express  malice.  And  the 
decision  in  Furcel  vs.  MJVhmara^  I  CamfibeU,  199,  b  to  the 
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same  cffcct.(c)    I  contend  that  the  magistrate's  binding  over    Octomb, 
the  person  accused,  and  calling  a  court  for  his  trial,  is  eqni-    i^^^i^j 
Talent  to  the  grand  jury's  finding  the  bill.  Mikddox 

•                                                                                          Jacknoii. 
Wirt  in  reply.     Admitting  Mr.  May  to  be  correct ;  yet        ^ 

the  plaintiff  might  have  introduced  otheip  evidence,  (if  the  t^^lH^^^H^ 

court  had  not  prevented  him,)  to  destroy  the  inference,  by  cate;    and 

,        .u  .   •      i-         ^  /.,  \  ,iSyibw vs.  Dun- 

proving,  that,  m  net,  there  was  no  probable  cause  ;  and  I  bar,  1  Caiafh 

«ay  the  jury  had  the  right  to  judge  of  that  evidence.    In  a  ^^''^  ^^  °^* 

mingled  case,  of  written  and  parol  evidence,  the  court  ought 

to  give  no  instruction  at  all  as  to  what  is  proved.  But  here  the . 

court  has  said  that  the  commitment  and  recognizance  are 

per  9€  proof  of  probable  cause  ;  thereby  excludmg  fetrther 

evidence. 

Monday^  October  30th,  1815,  Judge  BaooKB  delivered  t^e 
court's  opinion  as  follows  : 

The  court,  considering  the  instruction  to  the  jury  stated 
in  the  bill  of  exceptions  as  confined  to  the  warrant,  the  en«> 
dorsement  thereon,  and  the  recognizance,  and  as  not  ex* 
eluding  from  the  jury  the  other  evidence  stated  in  the  bill 
of  exceptions,  or  any  other  testimony  which  might  have  been 
offered  by  the  plaintiff  to  dbprove  the  probable  cause  infer- 
ible  from  the  aforesaid  proceedings  before  the  magistrate, 
is  oft>pinion^  that  the  said  instruction  was  correct,  and  no 
invasion  of  the  sacred  trial  by  jury.  The  inference  itom 
the  proceedings  and  trial  before  the  magistrate  is  founded 
on  the  legal  presumption  that  magistrates  and  courts  are 
indifferent,  and  withottt  malice,  as  to  the  accused ;  a  pre- 
sumption that  is  equivalent  to  a  rule  of  law,  and  which 
ought  not  to  b^  unsettled  by  the  variable  verdicts  of  juries. 
The  court  therefore  afiirms  the  judgment. 
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Eppes's  Administrators  against  Smithy  Administnt^ 

OctoSer,  18X5.  tor  of  Baglcy. 

1.  The  pica 
l^^h^'tq     UPOK  a  Writ  of  sapcrsedcas  to  a  judgment  of  the  Supe- 
be  tried  by  a  rior  Court  of  Nottoway  County, 
the  court;  and       Owen  Smithy  administrator  of  Dicey  Bagley^  brought  his 

therefore,  action  of  debt  aeainst  Peter  B,  Jones  and  John  Ephea.  ad- 
ought  not    to  ^ 

conclude  to  ministrators  of  Freeman  jE/^y*tf»,  deceased  ;  stating  in  his  de- 
but ^^ym^  deration,  that  a  judgment  (which  was  described)  bad  been 
j^jdgnent,  &c.  rendered,  by  the  County  Court  of  Nottoway,  in  his  farouri 
#y,  488.  against  the  said  Freeman  Efifiei^  administrator  de  bonU  non  of 

2-  Th  1  ^^^^y  -^fideraony  deceased,  to  be  levied  of  the  goods  and 
of  "/m%  ad.  chattels  of  the  said  Jnderaon  in  the  hands  of  the  said  Frce^ 
ourfit^ot  to  ^^^  Ffifleij  if  so  much  thereof  be  had,  to  be  administered^ 

conclude  to  jf  ^ot,  then  the  costs  to  be  levied  of  the  proper  goods  and 
the     country,  .  .       .  •  , 

but  with  a  w-  Chattels  of  the  said  Freeman  E/i/iet ;  which  judgment  (cx- 

^^^  Ckit'  ^®P^  *^  costs)  was  still  in  full  force  and  unsatisfied ;  that 
iy,451.  But  a  there  came  to  the  hands  of  the  said  Freeman  assets  of  the 
respect  is  cur-  estate  of  the  said  Anderson^  sufllkient  to  satisfy  the  said  judg- 
ed by  verdkt.  ^tient  j  but  that  he  eloigned,  waatedy  and  to  hi$  own  ftrofier 
3.  On  tlie  vee  converted  the  same  ;  by  reason  whereof,  right  and  action 
S*'  avei^lct  accrued  to  the  plaintiff*  in  the  lifetime  of  the  said  Freeman  lo 

finding  that  have,  demand,  and  receive  of  him  the  said  Freemany  out  of 
ihe  administra-  ,  .  ^         .     .         t       .  *.    .  . . 

tor  has  in  his  hrs  own  proper  goods  and  chattels,  the  amount  of  the  said 

hands     assets  judgment ;  yet  the  said  Freeman  in  his  lifetime,  and  the  de- 

the  estate    of  fendtnts  since  his  deathi  had  not  paid  tlie  same  to  the  plain- 

wUhou'l%'*b^^^  tiff,  &c.  to  hia  damage  150/.  &c. 

99  what  amount,  The  defendants  pleaded  four  distinct  irfeas  :  first,  "no 
is    defective,  i 

and  a  new  trial 
ought  to  be  directed. 
U3*See  Booth*9  exeeutora  v.  Amutroriff,  2  Waah.  301. 

4  If  a  judgment  be  rendered  against  an  administrator  for  a  debt  of  his  intestate,  and, 
after  his  death,  an  action  of  debt  suggesting  a  devastavit  to  have  been  committed  by 
him  in  his  lifetime,  be  brought  against  his  administrator,  such  defendant  is  estopped, 
by  the  judgment,  from  pleading  that  no  assets  of  the  estate  of  the  original  intestate 
ever  came  to  the  hands  of  the  said  original  administrator. 

5.  A  general  replication,  and  demurrer,  to  the  aame  plea*  may  be  put  in^ 
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9uch  record;**  secondly,  **  fully    adminUtered ;"  thirdly,  ^  no     Octobik, 

a«*«/«/"— and  fourthly,  a  plea  more  special  than  the  rest,    i^^^^^^i 

stating,  '*  that  no  assets  of  the  estate  of  Henry  Anderson^  de-  Bppcs'sadmrs, 

ceased,  CTer  came  to  the  hands  or  possession  of  their  intes^-  ^* 

Sinithyadinr.  of 
tate  as  adniinistrator  of  the  said  Anderson.**    All  these  pleas       Da^ley. 

concluded  to  the  country.  On  each  of  the  four,  an  issue 
in  fact  was  made  up  ;  but  to  the  last  there  was  a  demurf 
rer  also.  The  issues  in  fact  were  tried  first ;  and  the  jury 
found  that  there  was  such  a  record  as  the  declaration  de- 
scribes ;  that  Freemqn  Efifteu  did  not  fully  administer  the 
(estate  of  Henry  Anderson  his  intestate  ;  and  that  the  said 
Freeman  ^  had,  at  the  time  of  his  death,  assets  in  his  hands 
belonging  to  the  estate  of  his  intestate  Henry  Anderson^  as 
the  plaintiff  in  replying  hath  alleged ;"  concluding  their 
verdict  with  finding  for  the  plaintiff  the  apnount  of  the  judg. 
ment,  with  interest  and  costs.  The  demurrer  was  then  susr 
tained,  and  9  judgra^ent  entered  in  favour  of  the  plaintiff  acr 
cording  to  the  verdict. 

The  petition  for  the  supersedeas  alleged,  that  the  pro* 
ceedings  were  erroneous  in  this  ; — first,  that  the  plea  of  "  no 
^uch  record^'  had  not  been  tried,  the  question  before  the  jur 
ry  being  emphatically  cornm  non  ^"eicfice;— secondly,  that  the 
plaintiffs  replied  and  demurred,  uno  fiatu^  to  the  same  plea ; 
—thirdly,  that  the  fourth  plea  was  in  itself  a*  good  bar ;— r 
find,  fourthly,  that  the  jury,  when  they  found  that  the  said 
Freeman  had  not  fully  administered,  ought  to  have  found 
either  that  he  had  assets  in  his  hands  efficient  to  pay  the 
debt,  or  the  amount  of  said  assets  yir^c/«f/y. 

Monday^  October  3Qtb,  1815,  Judge  Roave  delivered  the 
court's  opinion,  "  that  the  said  judgment  is  erroneous  in  thisj 
that  the  first  two  pleas  conclude  to  the  countryi  which  n>ight 
have  been  cured  by  the  verdict,  but  that  is  also  erroneous  in 
so  much  thereof  as  decides  on  the  first  plea  of  <<  no  such  re- 
corrf,"  which,  if  properly  pleaded,  ought  to  have  been  decid- 
ed by  the  court ;  also  in  not  finding,  on  the  plea  of  "  no  ast 
«er«,'*  the  quantum  of  assets  which  came  to  the  hands  of  the 
^teauW  Qf  the  plaintiffs  5  and  further,  in  not  finding  what 
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OcTOBpm,     assets  of  Henry  Anderam^  or  of  Freeman  Mfifiea  came  to  tho 

]^}^Lj   hands  of  the  plaintiffs  in  error.    The  demurrer  to  the  fomtk 

j^^^^^^J^  plea,  the  court  is  of  opinion,  was  rightfully  sustoincd  by  tho 

V.  Superior  Court;  the  said  plaintiffs  being  estopped  to  plead 

^^hi^'  such  plea  by  the  judgment  agwnst  their  intestate  Freeman 

Efifies." 

Judgment  reversed ;  verdict  set  aside ;  and  cause  remand- 
ed  to  th^  Superior  Court  of  Law  to  be  fimher  proceeded  in. 


fi^^-  Paul  against  Smaey. 

36^  1815. 

i.  Issue  bemg     IN  ejectment  the  declaration,  in  its  commencement,  de* 

Joinedin  eject-  g^ribed  the  land  in  controversy  as  one  **  mesMuage  with  the 
ment  on  the  U-  ^  ,        i   . 

tie  only,  aver-  appurtenances,''  afterwards,  as  "M^  said  tenement/  and,  m 

foSicTiSid^     t^e  concluding  part,  as  ^  the  9aid  farm  with  its  appurte- 

judgment  rcn-  nances."  On  the  general  issue,  a  verdict  was  found  in  these 

deredf  for  a 

t»ct  of  land,  words:  "We  of  the  jury  find  that  the  boundary  of  the>a- 

a' ^^^°&^  ^«^^  ^^^^^  "^^^^^  ^^  defendant  John  Paul  claims,  and  which 

in  the  cause/'  issued  to  his  father,  John  Fautj  senior,  deceased,  dated  the 

scrib^  in  the  ^^^^  ^^Y  ^^  June,  1741,  for  400  acres  of  land,  is  as  follows, 

commence-      ^q  ^jt .  Beginning  at  the  comer  R.  on  the  platt  of  survey 

ment  of  the     ■  ^' 

deciaraHon,  as  filed  in  this  cause,  made  out  by  Andrevf  Alexander^  and 

witTSc'M!'  ^*^®^  ^^^  ^^  ^*y  of  April,  1813,  and  running  thence,  with 
purtenances;"  the  black  dotted,  and  black  drawn  line,  on  said  platt,  to  the 
ouent  part  comer  C. ; — thence,  with  the  black  drawn  line,  to  the  cor- 
« 5i*  M  tenc-  ^^^  ^^  ^*'  ^^^^®  *  former  hickory  stood ;  thence,  with  the 
ment,  with  its  dotted  black  line,  to  the  letter  P.,  a  comer  on  Borden's  line; 
nanoesl*^  and,  ^^^  thence  to  the  beginning.  We  further  find  for  the  plain- 

in  the  condu-  tiff  his  term  unexpired  in  the  land  in  the  declaration  men- 

non,  as  *'the 

phunttfTs  said  iionedy  and  one  cent  damages.'*    Judgment  was  rendered, 

•^l^r^^*  "that  the  plaintiff  recover  against  the  defendant  his  term 

quantity  or      yet  to  come  of  and  in  the  messuage  and  landy  with  the  afi' 


boundaries. 


fiurtenancesy  in  the  declaration  mentioned,"  &c. 
The  defendant  appealed  to  this  court 

Wkfcham^  for  the  appellant,  contended,  that  the  declara^ 
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ttoD  in  ejectment)  being  for  *^  a  mcMsuagCj"  or  for  a  ^  tene<'  Ogtobxb, 

meni"  with  the  appurtenances,  the  plaintiff  could  not  reco-  ^ 

Ter  a  tract  of  landi  in  support  of  which  position,  he  cited  p^^ 

2  Sound.  401,  note  (2.) ;  1  Boa,  Sc  PuU.  53,  Buck  yfmJ^urton;  y. 

1  Eiut.  441,  Dotf,  U99ee  of  BradthaWf  v.  Fiowmans  and  2 .  Snuley. 
CAittyj  394. 

Leigh  contra^  relied  on  the  act  of  assembly,  (Rev.  Code, 
1st  vol.  ch.  76,  sect.  35,  p.  112,)  as  conclusive,  that,  qfier 
issue  joined  on  the  title  only,  no  advantage  can  be  taken  of 
ftny  defect,  in  form  or  substance,  in  the  declaradon  in  eject« 
menu 

Wkkkatn  in  reply.  I  do  not  say  that  the  declaration  is 
defective,  but  that  a  tract  qf  land  cannot  be  recovered  upon 
a  declaration  for  a  howe. 

Wedneadayt  Morvember  1«/,  the  court  affirmed  the  judg- 
ynent*  . 


Hawkins  of  ainaf  Depriest  ^sn^ed  Thin. 

^  T  day,  October 

26th,  1815. 

A  BILL  in  chancery  was  exhibited  in  the  County  Court  of    ^    ^^. 

Campbell  by  John  Deprieat  against  Robert  Havkinaj  stating,  what    circum- 

that  some  time  in  the  year ,  the  plamtiff  sold  a  quan-  a^r^^f  ^  lw?d 

tity  of  land,  containing acres  in  that  county,  to  the  de-  ™*y    recover 

.    '  ^  **  .  .  the    purchase 

fendant  of  the  sum  for  ■'■  pounds,  which  he  promised  to  monej,  by    a 

pay  in  the  fiedl  ensuing ;  that  the  plainUff  executed  a  deed  for  Sier' brii?^ 
the  land,  and,  being  informed  that  it  was  necessary  to  ac«  his  action,  and 
knowledge  the  reception  of  the  money,  gave  a  receipt  on  the  ^  ^ 
back  of  the  conveyance,' without  ever  having  received  it;  that, 
when  the  plaintiffinstitutedasuitfor^the  money,  the  defendant,  and*  judm^S 

at  law,  a^nst 
the  plaintiff,  is 
no  bar  to  his  recovering,  in  equity,  for  the  same  cause  of  action ;  it  not  appearing  that 
the  merits  of  the  controversy  were  fully  and  fiurlv  tried  and  determined  at  law ;  and 
the  case  stated  in  his  bill,  au  supported  by  prool^  being  such  as  to  entitle  Min  to  equi- 
tablt  le^ef.  ^ 
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taking  advantage  of  the  receipt,  prevailed,  and  now  refused 
to  pay  the  said  money ;  '<  all  which  actings  of  the  defendaBt 
were  iniquitou9."  The  prayer  of  the  bill  therefore  was,  that 
the  defendant  by  his  answer  should  set  forth  the  particular 
quantity  of  land  he  purchased,  and  the  price;  how  much  he 
had  paid,  and  in  what  manner;  and  that  he  be  decreed  to 
pay  the  balance  to  the  plaintiff,  with  interest. 

The.  defendant  pleaded  the  judgment  at  law  in  his  &TOiir 
in  bar  of  the  plaintifTs  demand ;  and  also  answering  ^aidi 
<<  that  he  purchased  land  of  the  complainant, /or  wAirAAe  ha4 
made  full  fiayment  ;  and  that  the  complainant  had  do  legal 
or  equitable  claim  upon  him  for  one  farthing.'* 

By  a  copy  of  the  record  of  the  suit  at  common  law,  it  ap? 
peared  that  the  plsantiff  brought  an  action  of  awaumfuk  in 
the  County  Court  of  Campbell,  against  the  defendant,  for 
the  price  of  a  tract  of  land,  said  in  the  declaration  to  have 
been  sold  and  conveyed  by  the  plaintiff  to  the  defendant  for 
the  sum  of  300/. ;  that,  at  the  trial,  on  the  plea  of  twn  aUumfi- 
sity  the  witnesses  proved  that  the  defendant  agreed  to  gm 
the  plaintiff  one  hundred  pounds  for  tvfo  tracts  of  land ;  that 
the  attorney  for  the  defendant  objected  to  thb  evidence,  as 
not  supporting  the  declaration,  and  the  court  refused  to  ad* 
mit  the  same  to  go  to  the  j^ry ;  to  wh|ch  opinion  of  the  court 
the  plaintiff  excepted;  that  a  verdict  was  found,  and  judgment 
rendered  for  the  defendant ;  but  no  appeal  was  takei^. 

Two  certified  copies  of  deeds  duly  recorded,  both  bear- 
ing date  the  7th  of  July  1791,  were  also  filed ;  showing  that 
the  plaintiff,  in  fact,  sold  and  conveyed  two  tracts  of  land  to 
the  defendant,  for  the  sum  of  fifty  pounds  each ;  on  one  of 
which  deeds,  a  receipt  was  endorsed,  of  full  satb&ction,  on 
the  day  of  the  date  thereof,  for  the  land  thereby  conveyed; 
pn  the  other,  there  was  no  such  endorsement. 

Sundry  depositions  were  taken ;  from  which  it  appeared, 
that  no  money  was  paid  at  the  time  of  writing  the  receipt  on 
the  back  of  the  deed ;  (which  a  subscribing  witness  consi* 
dered  a  mere  matter  of  form  ;)  that,  afterwards,  the  defen- 
dant paid  about  fifty-two  pounds,  and  claimed  credits  for 
some  tobacco,  and  com^  and  also  fpr  work  done  in  co?e7^ 
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ft  tobacco  house;  which  credits  (except  that  for  the  tobacco,) 
being  disputed,  he  determined  to  stand  a  suit. 

The  County  Court,  (allowing,  it  seems,  a  credit  of  six 
pounds  for  the  tobacco;  and  disallowing  the  other  credits,  to 
which  the  defendant  did  not  appear  to  be  entitled,)  decreed 
that  the  plaintiff  recover  against  him  forty-two  pounds,  with 
five  per  centum  per  annum  interest,  from  the  7th  of  July 
1791,  till  payment,  and  the  costs.  Upon  an  appeal  to  the 
Superior  Court  of  Chancery  for  the  Richmond  District,  this 
decree  was  affirmed  ;  whereupon  the  defendant  again  ap- 
pealed. 


OcTOBEa, 

1815. 
Hawkins 

V. 

Depriest 


Wickham^  for  the  appellant.  I  rely  upon  the  judgment  at 
law  as  a  bar  to  the  relief  which  the  appellee  is  seeking.  The 
jury  found  a  verdict  for  the  defendant  upon  the  merits.  The 
bill  is  for  a  blank  sum.  If  the  plaintiff  found  himself  unpre« 
pared  and  surprised,  he  might  have  suffered  a  non  suit.  la 
this  respect  there  is  a  difference  between  the  situations  of 
the  plaintiff  and  defendant.  Where  a  defendant  suffers  judg» 
Inent  by  surprise,  he  may  obtain  relief  in  equity  ;  but  a  plain** 
tiff  cannot,  because  he  ought  to  take  a  non  suit 

If,  in  this  case,  the  Courts  of  Equity  and  Common  Law 
had  concurrent  jurisdiction,  the  plaintiff  might  elect  between 
them  ;  but,  having  ,made  his  election,  he  is  barred. 

No  fraud  or  mistake  is  alleged.  The  deed  must  be  pre- 
sumed  to  have  been  according  to  the  fact  of  the  case.  Upon 
the  merits,  the  case  is  in  favour  of  the  appellant. 


Mchola^i  for  the  appellee.  The  judgment  at  law  is  not  a 
bar  to  the  suit  in  equity  in  this  case.  At  law  the  deed  was 
an  estoppel.  It  is  extremely  doubtful,  therefore,  whether 
the  plaintiff  had  any  remedy  at  law.  To  be  a  dor,  a  decision 
nust  be  &ir  knd  full  and  upon  the  merits  y  not  on  a  collateral 
point,  (a)  Here  the  cause  was  not  determined  on  the  meritSi 
but  on  a  mere  question  whether  the  evidence  offered  was  ad* 
mbsibie. 

The  Wll  demands  a  di9cov<^.  The  answer^  instead  of  dis* 
closing  the  circumstances,  is  evasive.    The  defendant  cn- 


(a)2rrath.25S, 
Pickett  V.  Mor^ 
rist    1     n'ash. 

79,  Cochran  v* 
Street;  2  Wash^ 

80,  J^Bae  v* 
Woods;  2  Com, 
Disr:7Q;2Ath, 
603,  Chad  v.. 
Gibwn. 
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OcTOBiB,     dearours  to  shelter  himself  uhder  general  assertions.    The 

1815. 
v^m^^^Lj  plaintiflf's  neglecting  to  take  a  non  suit  might  be   an  argu- 

Hawkins      nient  against  hb  obtaining  relief  by  a  subsequent  suit  a/  laws 

^^\         but  not  in  a  Court  of  EquUtf^  where  juatice  ought  to  be  done 

between  the  parties. 

Fraud  U  charged  in  the  bill ;  fbr  the  phdntiff  sajrs,  that 
the  defendant,  though  he  has  not  pud  the  money,  endeaTours 
^  iniguitously'*  to  take  advantage  of  the  receipt.  The  testi- 
mony incontestibly  shews,  that  the  money  was  not  pud. 

The  statute  of  frauds  is  no  bar  to  our  getting  relief.  Our 
bill  is  for  specific  performances  of  a  written  agreement.  We 
have  performed  on  our  part :  the  appellant  has  not  on  his 
part. 

WkkAamj  in  reply.  The  question  whether  the  Court  of 
Common  Law  had  jurisdiction,  or  not,  is  closed  as  it  respects 
this  case.  When  a  Court  of  Common  Law  has  taken  juris- 
diction, and  decided  a  case,  a  Court  of  Equity  cannot  decree 
that  that  court  had  not  jurisdiction.  But,  whether  this  be  so, 
or  not,  the  fUaintyf^  who  brought  the  suit  at  law,  is  precluded 
f^m  contesting  the  court*s  jurisdiction,  and  is  bound  by  the 
judgment.  The  cases  cited  by  Mr.  Mchola9  are  all  of  appli- 
cations by  defendants  at  law  for  relief  in  equity. 

If  the  answer  was  evasivOi  the  plaintiff  should  have  ex- 
cepted to  it.  But  how  b  it  evasive?  Only  in  neglecting  to  an- 
swer particularly,  in  relation  to  poinu  as  well  known  to  the 
plaintiff  as  to  the  defendant. 

The  bill  of  exceptions  only  shews  that  the  testimony  of 
certain  witnesses  was  rejected,  but'not  all  the  evidence.  The 
record  does  not  shew  that  the  cause  went  off  upon  that  point. 
There  might  have  been  other  evidence. 

The  statute  of  frauds  does  apply,  (1)  The  written  agree- 
ment, as  evidenced  by  the  deed,  was  in  consideration  of  mo- 

(1)  Note.  In  this  etse  tiie  statute  of  frauds  was  neidier  pleaded,  nor 
relied  upon  in  the  answer.  See  Co9p.  Eq.  Pkadk^*,  355,  356t  JIfit. 
fird,  210,  211;  Eawimr.  JSMffi,  I  AU  M,9i;  Vmce  v.  Wath^,  3 
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ncy  paid.    The  attempt  is  to  prove,  by  fiarol  testimony,  that  Octobeh, 

the  contract  was  for  money  to  be  flaid.    It  contradicts  the  »    If  ^f 
deed.    Even  if  the  merits  were  in  fiivour  of  the  plaintiff,  the 

law  would  rather  permit  injustice  in  a  particular  case,  than  \ 

a  general  inconvenience.     All  the  land-marks  of  actions  are  ^"**'* 
not  to  be  broken  down  to  prevent  injustice  in  one  case. 

Wednesday^  J^ovember  \sX^  1815,  the  court  af&rmed  the 
decree. 


Rowletts  against  Daniel.  Argued  Thmru 

^  day,  October 

19th,  1815. 

AT  the  trial  of  an  ejectment  in  the  Superior  Court  of  Din-     i.  a  legaUy 
widdie  county,  m  April  1812,  the  plaintiff,  lessee  of  ^WiUiam  ^^^^^  "^^^ 
Rovflett  and  Darnel  Eowlettj  offered  in  evidence  a  cofiyj  cer-  deed,  record- 
tified  in  the  usual  form,  by  the  clerk  of  Dinwiddie  County  mntor'^ac. 
Court,  of  a  deed  executed  by  Aenry  DanieU  sen.  (who  was,  tnowledg- 

.  ^  .  *.  "^^"^  *nd  ac- 

at  the  time  of  executing  the  same,  lawfully  seised  and  pos-  companied 

sessed  of  the  premises  in  the  declaration  mentioned,)  to  Hen-  ^o^^f  J^,*"  . 

ry  Daniel,  jun.  (under  whom  the  lessors  of  the  plaintiff  claim-  bythegrantee, 

edj)  dated  the day  of in  the  year  1765,  and  re-  ^n^dw^wl 

corded',  on  the  acknowledgment  of  the  grantor,  in  Dinwiddie  dence^without 

October  Court  of  the  same  year ;  and  proved  that  the  aaid  the  original  is 

Henry  Danielj  jun.  was  in  possession  of  the  said  land  at  the  ^^^^wdestroy- 

commencement  of  the  American  revolution,  and  some  few 

years  anterior  thereto,  during  the  lifetime  of  his  father  the  being defec- 

grantor,  and  so  remained  in  possession  thereof  until  the  year  ^^^f*/  (^fiofP^ 

of  proof  of 
livery  of  seisin,  may  operate  as  a  covenant  to  stand  seised  to  use,  and  as  such  pass  the 
title  to  the  grantee,  for  the  use  is  executed  into  possession  by  the  force  of  the  Statute 
of  Uses.    o&  See  Rev.  Code,  1st  vol  ch.  90,  sect  14,  p.  159. 

3.  A  voluntary  deed,  duly  recorded,  operating  as  a  covenant  to  stand  seised  to  the 
use  of  the  grantee,  cannot  be  limited  in  iu  effect  by  a  subsequent  deed  from  the  grant- 
or to  a  third  person. 

4.  After  executing  a  deed  operating  by  way  of  covenant  to  stand  seised  to  use,  the 
l^rantor  cannot,  by  a  deed  to  a  third  person,  convert  his  own  possesion  into  a  posses- 
sion adverse  to  tw  of  the  grantee. 

VOL.  IV.  3  O 
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1795.  There  was  no  evidence  that  the  original  was  lost  or 
destroyed.  The  defendant,  Harlow  Daniely  therefore  moved 
the  court  to  exclude  the  said  copy  from  going  in  evidence  to 
the  jury^  and,  being  over-ruled,  excepted  tcT  the  court's  opi- 
nion. 

The  plaintiff  farther  offered  in  evidence  a  deed  poll  from 
the  said  Henry  Daniel^  jun.  dated  the  20th  day  of  June  1786, 
and  duly  acknowledged  and  recorded  in  the  court  of  Dinwid- 
dle county,  (the  said  Henry  Daniel^  jun,  being  then  lawfully 
seised  and  possessed  of  the  premises  in  the  declaradon  men- 
tioned,) whereby  he  conveyed,  by  the  words,  "  I  have  grvcTi^ 
granted  and  delivered"  all  his  estate,  real  and  personal,  to  his 
sister  Lockey  Rowlett,  in  consideration  of  natural  love  and 
affection,  "  to  the  only  firofier  use  and  behoof  of  his  said  Hster^ 
her  heirs  and  assigns  for  ever ^*^  with  a  clause  of  general  war- 
ranty :  and  there  being  no  livery  of  seisin  endorsed  on  the 
said  deed,  or  otherwise  proven  to  have  been  made,  the  de- 
fendant moved  the  court  to  instruct  the  jury  that  the  same 
was  a  deed  of  feoffment,  and   passed  no  estate  in  the  land 
without  livery  of  seisin,  unless  accompanied  with  actual  pos- 
session by  the  feoffee ;  but  the  court  refused  to  give  such  in- 
structibn,  being  of  opinion  that  the  said  deed  operated  as  a 
covenant  of  the  said  Henry  Daniel^  yxn,  to  stand  seised  to  the 
use  of  the  said  Loekey  Rowlett^  of  the  premises  in  the  decla- 
ration mentioned,  and  so  the  same  passed  thereby  to  the  said 
Lockey  Rowlettj  the  use  being  forthwith  executed  into  pos- 
session by  force  of  the  statute  of  uses ;  to  which  opinion 
the  defendant  filed  a  second  bill  of  exceptions. 

The  plaintiff  also  offered  in  evidence  a  deed  from  Wtiltam 
Rowlett  and  Lockey  Rowlett  his  wife,  doly  acknowledged 
and  recorded  in  the  court  of  Dinwiddle  county,  conveying  the 
premises  to  the  lessors  of  the  plaintiff,  dated  the  16th  day 
of  April  1805  ;  and  it  was  proved,  by  parol  evidence^  that| 
after  the  execution  of  the  deed  recited  in  the  second  bill  of 
exceptions,  the  said  Henry  Daniel^  jun.  remained  in  posses* 
sion  of  the  premises  until  the  year  1795,  and  that  then  twQ 
deeds  were  executed  between  the  said  Henry  Danieij  jun. 
and  Harloxo  Daniel^  the  defendantf  which  were  set  forth  i* 
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fiac  verba;  the  first bebg  an  agreement  under  seal,  that  the 
defendant  should  build  a  bouse  on  the  premises,  (the  same 
being  described  as  Benry  Daniel's  land,)  and  have  what  land 
the  said  Henri/  Daniel  should  think  proper  for  him  to  tend  ; 
be  paying  i  5«.  annual  rent ;  with  liberty  to  the  said  Henry 
Daniel  to  turn  him  out  of  possession  when  he  should  think 
fit ;  the  said  Harlow  Daniel  disclaiming^  all  right  to  the  said 
land  :  by  the  second,  the^ said  Henry  Daniel,  jun.  let  his  bro- 
ther Harlow  hare  the  use  of  a  small  house,  within  his  fencey 
oight  weeks,  until  he  built  the  house  on  the  groun^.  -  Wherer 
upon,  the  defendant  moved  the  court  to  instruct  the  jury,  that 
the  execution  of  s£iid  two  deeds  just  recited,  being  incon- 
sbtent  with  the  tenantcy  of  a  covenantor  to  stand  seised  to 
the  use  of  another,  limited  the  operation  of  the  deed,  in  the 
secood  bill  of  exceptions  recited,  to  that  of  a  mere  feoff'ment 
8o  as  that  the  same  could  not  be  construed  to  operate  as  a 
covenant  to  stand  seised  to  the  use  of  the  feoffee  therein 
named ;  but  the  court  over-ruled  the  said  motion  ^  where^ 
upon  the  defendant  filed  a  third  bill  of  exceptions. 

And  the  defendant  farther  moved  the  court  to  instruct  ti\t 
jury,  that  the  two  deeds  in  the  defendant's  third  bill  of  excep- 
tions recited,  being  inconsistent  with  the  nature  of  a  tenant? 
cy  by  sufferance,  were  equivalent  to  a  disseisin  of  the  prc- 
inises,  committed  by  the  said  Henry  Daniely  jiin.  against  the 
said  Loekey  Rowletty  and  thenceforth  the  possession  became 
adverse,  so  that  the  deed,  in  the  recital  of  the  said  third  bilt 
of  exceptions  mentioned,  from  WilHam  Rowlett  and  Loekey 
his  wife,  passed  no  estate  to  the  lessors  of  the  plaintiff,  her 
sons ;  and  the  court  did  so  instruct  the  jury ;  to  which  opU 
nion  the  plaintiff  filed  a  bill  of  exceptions. 

Verdict  and  judgment  for  the  defendant.    The  plaintiff 
obtained  a  writ  of  supersedeas  from  this  court« 


OCTOBKB9 

1815. 

Rowietts 

V. 

Daniel 


Leigh  for  the  j^aintiff  in  error.  The  Superior  Court  of 
law  gave  correct  instructions  to<hc  |ury  in  every  instancy 
except  the  last,  which  is  erroneous. 

With  respect  to  the  first ;  the  certified  co/iy  of  the  deed 
Ifrom  Henry  Daniel^  sen.  to  Henry  Daniel^  ]un.  dqtedin  1765,^ 
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OcTOBsa,      duly  recorded  on  the  grantor's  acknowledgment^  and  followed 

^^^^'     .   by  fiosaession  in  the  grantee,  was  properly  admitted,  without 

Bowletts      P^^^  ^^^^  ^^®  original  was  lost  or  destroyed. (a)    In  Afer- 

▼-.  well  V.  Lighty  1  Callj  120,  this  question  is  touched  but  not 

^^!^'       settled  by  this  court.     But  in  Lee  v.  Ta/ucott,  2  Wash.  281, 

{a)2BacAbr.  ^  ^^py  ^f  ^n  ancient  >iaren/,  from  a  County  Court,  (which 

646;  ISalk.  ^'  .  ,    .   ^  „         j   .     .  j         • 

280,  SmaHle  v.  had  no  authoi*uy  to  record  it,)  was  allowed  to  be  good  evi* 

^jTf  255.  ^^"^^  witliout  enquiry  after  the  original ;  possession  having 
256 ;  Peake^s    accompanied  the  patent. 

7^^%t^,  2.  The  feoffment  from  Henry  Daniel,  jr.  to  his  sister^ 
Marsh  V.  CoU  Locku  Rowlett.  thoueh  void  as  a  feoffment  for  want  of  livery, 
Pnnce'a  c(ue ;  was  rightly  held  to  enure  as  a  covenant  to  stand  seised  to 

$  CO,  53  a,         her  use. 
fage  8  cQfC. 

A  deed  of  any  kind  shall  never  be  held  void,  if  by   any 

construction  it  can  avail ;  and  if  it  cannot  enure  in  the  man- 
ner intended  by  the  parties,  yet,  if  made  to  a  relatibn,  it 

(A)  2  Sound,  shall  enure  as  a  covenant  to  stand  seised  to  use.f^) 
96,  Chester  vs.  »^    ,..,,.  .  -.       .      , 

fFW^an ;  and        3<  If  thi%  deed  did  operate  as  a  covenant  to  stand  seised, 

the  (»8es  Jcol-  ^jj^j  g^  vested  the  estate  in  the  covenantee,  it  was  thenceforth 

lected  in   the 

notes.  forever  binding  on  the  covenantor :  and  no  subsequent  act 

of  his  own  could  change  the  character  of  the  instrument,  so 

as  to  avoid   its  effect,  and  dives^  the  estate  thereby  vested. 

To  say  otherwise  were  to  affirm  the  general  proposition, 

that  any  voluntary  deed  may  be  avoided  by  the  grantor's  own 

act ;  there  being,  in  this  respect,  no  difference  between  a 

covenant  to  stand  seised,  and  any  other  kind  of  conveyance. 

The  decision  by  the  court  in  the  third  bill  of  exceptions 

was  therefore  correct. 

4.  But  the  court  erred  in  the  instruction  it  gave,  that  the 
two  agreements  of  1795,  between  Henry  Daniel^jr.  and  his 
brother  Harlow,  were  incompatible  with  a  tenantcy  in  Henry 
Daniel,  at  the  sufferance  of  Lockey  Rowlett,  and  so  operated 
as  a  disseisin  by  him ;  whereby,  his  possession  thenceforth 
became  adverse  ;  and  therefore  no  estate  passed  by  the  deed 
of  bargain  and  sale  from  William  Rowlett  and  vf{fe  to  the 
lessors  of  the  plaintiff. 

I  agree  that,  if  Henry  Daniel*^  possession  had  become 
adverse  at  the  time  this  last  mentioned  deed  was  made, 
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it  passed  no  esute.(a)     But  was  the   possession  adverse  ?     Octobxb, 
Henry  Daniel^  holding  possession  of  the  premises,  after  his    i^^^^^Ii 
conveyance  thereof  in  1786,  to  bis  sister,  was  her  tenant  at      sbwletts 
sufferance. (b)     And  by  the  agreements  which  he  made  with  \' 

his  brother  Harlovf^  in    1795,  Harlow  became  his  tenant  at  ' 

mil  of  a  part  of  the  premises.  vs^%ibf*^ 

But  the  possession  of  a  lessee  at  will  is  only  the  possession  CaO^  362  ; 
of  the  lessor;  and  the  possession  neither  of  tenant  at  will,^^,^  ^^ 
nor  of  tenant  at  sufferance  itself,  works  any  disseisin. (c)  *''^- 

The  estate  of  Henry  Daniel^  as  tenant  at  sufferance  of  his  Blackt,  150.  -^^ 
sister,  could  have  been  destroyed  only  by  actual  entry  and  jy.^^  435^*1 
ous'.er  ;  till  which,  trespass  could  not  have  been  maintained  SaOc.  245-6. 
against  him.(</)    His  lease  to  a  subtenant  did  not  make  his     (d)  2  Tuck. 
possession  adverse ;  for,  if  tenant  at  will  make  a  lease  to  a  •  ^^^• 

subtenant,  it  is  a  disseisin  of  the  first  lessor,  but  only  a  dis- 
seisin at  the  election  of  the  lessor/ e)  ^(0  ^orgT* 
^                   -^  ^                                              Co.  Utt.  S7  a, 

note  379;  Toy. 
George  K,  Taylor^  for  the  defendant.     If  it  shall  appear  lor  Uuee  ofM> 

that  the  court  below  gave  a  right  judgment  upon  the  whole  j  Bwt.go 
matter,   though   erroneous  instructions  were   given  upon  ^^^• 
some  poinu,  this  court  should  affirm  its  judgment. 

The  essential  circumstances  to  render  a  deed  valid,  are 
sealing  and  delivery.^/)  In  Ltyfield^s  case  il  was  held  that     {/)    Co, 
evidence  of  these  facts  must  be  given  to  the  jury,  who  are  to  Co.  88    92 
judge  upon  the  matter  ^f  fact,  whether  the  deed  was  so  ex-  -'^y^^*  ca»e. 
ecuted,  and  must  find  accordingly,  or  the  deed  is  not  proved. 
Nothing  short  of  proving  the  deed  to  have  been  sealed  and 
delivered  will  do.(g^)     But  if  such  proof  be  necessary,  surely     .  .    .^ 
the  deed  itself,  the  best  evidence,  ought  to  be  exhibited,  cHvMst  of  An- 
that  the  witness  may  recognize  his  hand  writing,  explain  in- j^^^,^    2^ 
terlineations  and  erasures,  and  relate  the  whole  ciixumstan-  ^"w.432. 
ces  of  the    transaction. (A)  And  this  the  rather,  because  if  a     /^n  ^^^ 
copy  be  exhibited,  the  defendant  is  deprived  of  his  common  rawes  vs. 
law  right  of  cross-exammmg  the  witness  ;  and  the  jealousy  iey,jr,  473. 
of  the  law  presumes  that  the  original  would  have  been  pro- 
duced, but  that  it  would  have  developed  some  fraud  fatal  to 
the  party  offering  it     And  accordingly  the  doctrine  is  thus 
laid  down  in  Peake  96.  7.  The  law  nevertheless  allows  an  old 
deed  to  be  read  in  evidence^  without  proof  of  the  ^ecutiop ; 
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OcTOBBs,     from  the  impossibilitf  of  adducing  such  proof,  after  a  great 

^^^^'    ,    length  of  time.    Ibid.    109.    But,  even  then,  the  original 

Rowlefts      "^"^^  ^®  exhibited,  to  ascertain  whether  there  is  any  appa* 

^\  rent  erasure  or  alteration  on  the  face  of  it.     Ibid,  llO.(a) 
Daniel.  „  .  ^      *  ..... 
Consequently,  the  copy  of  an  old  deed  cannot  be  given  in  cvi- 

JV^P  ^7^*  dence  without  proof  of  the  loss  or  destruction  of  the  originaL 

^  And  this  doetrme  is  acknowledged  by  Bacorij  where  speak- 

(b)  2  Sac.  ing  his  own  opinion,(A)  which  he  fortifies  by  Coke's  autho- 
Abr.  637.  i^ty  afterwards,  (quoting  Co.  Lite.  226,  267  ;  10  Co.  92,  9S, 

94,  d.  ;  5  Co.  74  A.,)  and  re-asserts  in  three  successive  pla- 

(c)  2  JBac.  ccs.(c)      And  the  doctrine  in  the  same  book,  p.  6U,  and 
^;      '       '  again  in  p.  646.,  though  to  a  casual  observer  conflicting 

with  this,  in  truth  does  not  contradict  it.  For  in  these  pas- 
sages the  author  is  not  discussing  whether  the  copy  shall  be 
given  in  evidence  where  the  original  can  be  produced  ; 
but,  taking  it  for  granted,  that  a  proper  case  for  the  exhi- 
bition of  a  copy  is  made  out,  aa  vfhere  the  original  cannot  he 
had^  he  goes  on  to  state  that  the  inafieximua  of  enrollment  is 
sufficient  proof  of  its  being  a  real  copy,  where  the  law  re- 
quires such  enrollment ;  otherwise  not.  And  this  doctrine 
is  clinched  by  Buller^a  J^.  P.  255,  256,  and  receives  counte- 
nance from  the  case  of  Rex  vs.  Gwyn^  1  Str.  401. 

It  may  be  said,  there  is  a  custom  in  this  country  of  admit- 
ting copies : — ^but,  if  there  be  such  a  custom,  it  is  bad  and 
mischievous,  and  ought  not  to  be  cbuntenanced.  Our  act 
of  assembly  has  directed  deeds  to  be  recorded  for  one  par- 
ticular purpose,  and  no  other  ^ — ^viz.  to  prevent  injury  to 
creditors  and  subsequent  purchasers  ;-^without  intending 
any  alteration  of  the  rules  of  the  common  law  in  relation  to 
evidence.  In  Lee  v.  Tafiacott^  2  Waah.  281,  (in  which  case 
the  judges  were  divided  in  opinion,}  the  deed  admitted  was 
extremely  ancient.  The  authority  of  that  case,  therefore, 
will  not  apply  to  what  is  merely  called,  in  technical  language, 
an  ancient  deed.  Besides,  in  that  case,  the^  document  of- 
fered in  evidence  was  a  copy  of  a  fiatenty  (which  is  alwajrs 
regiatered  before  it  is  put  into  the  hands  of  the  patentee,) 
and  not  of  a  deed. 

Jt  fortiori^  in  thia  country^  the  original  deed  ought  to  be 
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prodnctdi  because  the  party  cannot  plead  non  edt  fitctum^ 
but  upon  oath ;  and  he  cannot  do  this  without  seeing  the 
originaL  If  it  be  a  paper,  purporting  to  be  a  deed  from  the 
fiither  of  the  party,  he  could  know,  by  seeing  it,  whether  the 
signature  was  his  father's  hand  writing  or  not.  It  should 
be  recollected,  too,  that,  in  this  country,  a  deed  is  kept  for 
some  time  in  the  party's  possession  before  it  is  recorded, 
in  which  interval  it  might  be  altered  by  him.  Thb  circum- 
stance affords  a  strong  reason  for  requiring  the  original  to 
be  produced.  The  court,  therefore,  erred  in  the  first  in- 
struction given  to  the  jury. 

I  admit,  at  to  the  second,  that  the.  legal  ingenuity  of  the 
court  will  be  exerted  to  consider  a  deed,  (being  defective 
as  a  feoffment,)  a  covenant  to  stand  seised  to  the  use  of  the 
grantee. 

But  I  contend,  also,  that  the  last  instruction  was  correct. 
The  lease  from  Henry  Daniel^  junior,  to  the  defendant  was 
a  deforcement  of  Lockey  Rotvlett,    The  definition  of  that 
term  in  3  BL  Com,  174,  is  applicable  to  this  case.    Now,  in 
case  of  a  covenant  to  stand  seised,  the  statute  transfers  the 
possession  to  the  covenantee.    Of  courae,  the  covenantor's 
right  to  future  enjoyment,  and  to  meddle  with  it  as  his  own, 
is  done  away.     Henry  Daniel^  junior,  consequently,  had  af« 
terwards  no  right  to  lease  the  land  as  his  own,  or  give  other 
'  people  leave  to  tend  it.     Yet  he  leases  it,  and  gives  leave 
to  tend  it,  calling  it  ^^hi»  house  and  ^i«  land,"  and  ^  hia 
fence ;" — shewing  his  possession  to  be  adversary  to  all  the 
world,  and  inconsistent  wi^h  the  tenantcy  of  a  covenantor  to 
btand  seised.     Of  course,  Lockey  Rowlett^a  statutory  pos- 
session was  done  away,  and  she  deforced.    And,  if  so,  she 
■  and  her  husband  could  not  convey  by  deed  of  bargain  and 
sale. 

If  Hargrave*8  note  to  Co.  LUt.  57,  a,  be  right,  yet  the  par- 
ty must  Mhevf  hU  election  not  to  consider  himself  deforced  \ 
and  this  must  be  done  by  entry. 


OcTOBSRy 

1815. 
Rowletts 

V. 

Daniel 


Leigh  in  refily.    My  proposition  was,  not  that  the  certi- 
fied copy  of  a  recent  deed,  or  of  a  deed  recorded  on  proof  by 
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October,     wUnestesj  or  of  an  ftn^ient  deed  not  accompanied  by  posses- 
^^^L»   sion,  may  be  given  in  evidence  without  accounting  for  the 
Rowletts      non-production  of  the  original ;  but,  that  such  copy  of  an 
\-  ancient  deed,  recorded  on   acknowledgment  of  the  grantors 

and  accompanied  with  possession,  ought  to  be  admitted  with- 
out enquiry  or  explat^ation  concerning  the  original. 

The  cases  cited  from  10  Co.,  2  F.  IVma.,  and  10  Fescy^ 
junior,  only  prove  that  sealing  and  delivery  are  essential  to 
a  deed,  and  that  those  points  must  be  proved  by  the  sub- 
scribing witnesses  to  it,  if  any  there  be ;  which  no  body  ever 
controverted.  That  proposition  is  foreign  to  the  present  in- 
quiry, which  is,  whether 'the  cofiy  can  be  substituted  for  the 
original ;  not,  whether  the  probat  in  court  is  sufficient  evi- 
dence of  the  execution  of  the  original  :-^ut,  if  the  propo- 
sitions were  applicable,  it  is  obvious  to  rehiark,  that  the 
deed  cannot  be  recorded,  unless  the  sealing  and  deliverjr 
be  proved,  either  by  the  subscribing  witnesses,  or  the  ac- 
knowledgment of  the  grantor.  It  can  hardly  be  contended* 
that,  if  the  original  of  a  deed,  duly  proved  and  recorded,  be 
offered  in  evidence,  it  is  necessary  to  call  the  attesting  wit- 

(a)2jBac.v*^.  nesses  anew.(a) 

^^^'  One  reason  assigned,  why  it  is  necessary  to  call  the  sub- 

scribing witnesses,  is,  that  opportunity  may  be  afforded  the 
opposite  party  to  cross-examine  them.  Surely,  that  reason 
does  not  hold  in  a  case  like  the  present,  where  there  are  no 
^subscribing  witnesses,  but  the  deed  is  recorded  on  the  grant- 
or's own  acknowledgment.  The  same  circumstance  api^ies 
with  equal  force  to  obviate  a  reason  assigned  for  requiring 
the  original, — that  the  court  may  inspect  it,  and  see  that 
there  are  no  erasures  or  interlineations; — for,  where  the 
deed  is  recorded  on  the  grantor's  mcknowledgmentj  there  can 
be  no  doubt  that  the  clerk's  copy  exhibits  it  in  the  exact 
state  in  which  it  was  when  the  acknowledgment  was  made. 
It  is  said  the  original  must  be  produced,  because,  if /H^- 
fert  be  made  of  a  deed  in  pleading,  non  eat  factum  may  be 
pleaded  to  it ;  a  plea  which  our  law  requires  should  be  sworn 
to ;  an  oath  which  a  party  could  not  safely  take  without  sight 
•f  the  original.    But  this  argument  would  apply  with  equd 
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force  against  the  admissibility  of  a  copy,  when  the  destruc* 
Uon  of  the  original  is  proved.  Yet,  it  is  well  settled,  that, 
in  pleading,  firofere  may  be  made  of  a  copy,  with  an  aver- 
ment that  the  original  is  lost ;  and,  that  a  copy  may  be  giv- 
en in  evidence,  with  proof  of  the  loss  of  the  original. 

The  objection,  that  the  law  presumes  that  the  party  has 
the  original,  and  &ils  to  produce  it,  from  a  consciousness 
that  it  would  appear  to  be  vicious  on  the  face  of  it,  may  ap- 
ply to  the  case  of  recent  deeds  ;  but  as  to  ancient  deeds,  their 
antiquity  accounts  both  for  the  non -production  of  them,  and 
the  inability  of  the  party  to  shew  what  has  become  of  them  ; 
and  th»  long  accompanying  possession  affords  a  violent  pre- 
sumption, as  well  of  their  fairness,  as  of  their  former  exist- 
ence* 

It  is  said,  with  regard  to  ancient  deeds,  that  though  it  be 
true  that  they  prove  themselves,  yet  still  the  original  must 
be  produced.  I  throw  out  of  view  the  several  passages 
cited  from  Buller*e  M  F.  22l^and  2  Bac.  Mr.  637,  638,642, 
644  ;  because  all  those  passages  plainly  relate  to  recent 
deeds.  As  to  what  was  cited  from  Feake'a  Evce.  109,  1 10, 
and  Buller*8  JV.  F,  255,  those  authorities  are  only  affirm* 
ative^  that  the  original  of  an  ancient  deed,  accompanied  by 
possession,  may  be  given  in  evidence  without  proof  of  its 
execution  ;  not  negaftve^  that  th^  inafieximus  of  an  ancient 
deed,  of  a  nature  requiring  enrollment,  accompanied  by 
possession,  is  inadmissible.  But  even  if  these  authorities 
be  supposed  to  imply  an  exclusion  of  the  inafieximus  of  such' 
a  deed,  they  are  contradicted  by  the  passage  cited  from  2 
Bac,  Abr.  646,  founded  on  a  case  in  Style^  and,  (what  is  more,) 
on  cfear  and  strong  reason ;  and  they  are  absolutely  over- 
ruled by  the  decision  in  Lee  vs.  Tafiacott, 

Three  remarks  were  made  on  that  case  :— one,  that  it 
is  the  judgment  of  a  divided  court ;  the  weight  of  which 
argument  I  shall  leave  to  the  court  to  estimate,  without  any 
commentary  of  mine  : — another,  that  that  was  the  case  of 
an  instrument  which  was  not  merely  technically  an  ancient 
one,  but  actually  ancient ;  in  regard  to  which,  I  sffiall  only  say, 
that  the  law  makes  no  such  distinction  : — a  third  wt^  that 
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there  is  a  difference  between  the  copy  of  a  fiatent  recorded, 
and  a  deed  recorded  ;  becaase  the  former  is  registered  be- 
fore it  is  put  into  the  hands  of  the  grantee ;  which  is  not  the 
case  with  a  deed.  But  this  observation  is  every  way  un- 
founded; for,  firsti  the.  copy  of  the  patent  in  that  case  was 
not  from  the  land  office,  but  from  the  County  Court ;  so  that 
it  had  been  delivered  to  the  grantee  before  it  was  recorded ; 
and,  in  the  next  place,  the  deed  now  in  question  was  record- 
ed on  the  grantor's  acknowledgment,  and  was  by  him  imme- 
diately delivered  to  the  court,  and  could  not  have  been  in  the 
grantee's  hands  till  after  it  was  recorded. 

The  second  and  third  points  were  yielded ;  and  no  great 
stress  was  laid  upon  the  fourth.  I  do  think  it  impossible  to 
contend  with  any  shew  of  reason,  that  the  two  agreements  of 
1795,  between  Henry  Danielyjr.  and  Harlow  Daniel^  in  any 
wise  varied  the  character  of  2f^nry/><mi^/'«  possession.  The 
note  cited  from  Hargrave*8  Co.  LUt.  57 j  Oj  (which  is  a  ma- 
nuscript of  lord  Hali^,)  and  the  case  of  Taylor  vs.  Horde, 
are  conclusive,  that  at  most,  they  could  only  amount  to 
a  diaseUin  by  eleetion  of  the  holder  of  the  legal  title.  It 
is  said  that  a  formal  act  of  election  is  meant ;  but  that 
idea  is  obviated  by  the  case  of  Taylor  vs.  Horde.  The 
passage  cited  from  3  Bl.  Com.  174,  has  no  manner  of  appli- 
cation. If  one  covenant  to  convey  a  tract  of  land,  and  ne- 
glect or  refuse  to  do  so,  this  is  said  to  be  a  deforcement  of 
the  covenantee  : — but  here  is  a  covenant  to  stand  seised  to 
the  use  of  the  covenantee,  which  is  an  actual  conveyance^  the 
statute  executing  the  use  mto  possession.  Besides,  I  doubt 
cxtremeIy,(though  I  f|^k  k  with  great  diffidence,)  if  Fltz- 
Herbert's  Mitura  BrevHtmy  cited  by  Blackatone^  justifies  his 
doctrine. 


Thursday^  J^oruember  3d,  1815,  the  president  pronounced 
the  Court's  opinion,  "  that  there  is  no  error  in  the  several 
instructions  given  to  the  jury,  as  stated  in  the  several  bills 
of  exceptions,  except  the  last.  The  two  deeds  from  Henry 
Daniel  to  H&rlovt  Daniel^  on  which  that  instruction  was  giv- 
en, the  court  is  of  opinion,  did  not  work  a  disseisin  of  the 
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said  Henry  Danielj  whose  possession  was  the  possession  of    Octobbr, 
Lockey  RowleUynor  canyert  the  possession  of  Henry  Daniel   .     ^^^^* 
into  an  adversary  possession,  so  as  ^  deprive  the  lessors  of      Rowletu 
the  plaintiff,  who  claim  under  the  said  Lockey  RowUtty  of  ▼•. 

this  action ;  and  that  the  said  judgment  b  erroneous." 

Judgment  reversed ;  verdict  set  aside  ;  and  new  trial  di- 
rected, on  which  the  last  mentioned  instruction  is  not  to  be 
given  to  the  jury. 


Payne  and  others  against  Ladd.  vember  ^/l^ 

1815. 

ON  the  2d  day  of  October  1  a06,  a  cafiiaa  ad  rea/iondendum^  point     in     * 

in  an  action  of  debt,  was  issued  from  the  clerk's  office  of  the  '^^^^  L^T" 

tm',  2  Jnimf, 
District  Court,  holden  at  Haymarket,  in  favour  of  John  G.  333  -,  again  de* 

JLadd^  against  John  Payne   and   WUiiam  Hawke^  endorsed,  ^      ' 

^  due  by  note,  bail  required,"  and  directed  to  the  sheriff  of    2.  Under  the 

Loudoun  County.       The  sheriff's  return  was,  **  executed  sections  of  the 

October  16th,  1806,  on  John  JP^yne;  and  Fleet  Smithy  Joseph  ^^l^^l 

Bread  J  and  John  Myeray  his  appearance  bail.    Executed  on  Superior  court 

WUUam  Hawke  in  the  jail  of  LfOudoun  County,  and  left  him  county  of  thi3 

In  the  custody  of  the  jailor,  on  the  within  writ."    October  common- 

'  •'  wealth,  it  was 

30th,  1S06,  Hawkey  in  custody^  confessed  judgment  in  court,  the     duty  of 

In  November  1806,  it  is  stated  in  the  record,  the  defen-  \i^    ^^dLiti^ 

dant  Payne  not  appearing,  or  giving  special  bail,  a  common  Court,    in    a 

,    ,  .  .  .  ,      case  in  which 

order  was  entered  agamst  him  and  his  securities;  yet  the  oneof  two  de- 
suit  was  continued  monthly  at  the  rules,  for  want  of  a  decla-  ^onfeaSed  ^*^ 
ration,  until  March  1809 :  and,  afterwards,  at  the  rules  held  judgment,  and 
in  the  clerk's  office  of  the  Superior  Court  for  Printe  WilUam  hot.^to^'^send 

County,  (to  which  the  papers  in  the  case  were  sent  by  the  tbe  papers  to 

''  ^  ^  ^  '  the    Superior 

clerk  of  the  late  District  Court  aforesaid,)  the  same  was  far-r  Coiut  of  that 

ther  continued)  monthly,  for  want  of  a  declaration,  until  the  ^jj-ch'the  de. 

ieodant,  as  tQ 
whom     the 

<:au8e  was  still  pending,  resided.. 

3.  And  it  seems,  that,  if  there  was  nothing  in  the  record  to  shew  the  contraiy,  the 
county,  in  which  the  dei^iidbmt  vss  airesteo^  was  t9  be  considered  that  in  which  he  rr. 
fided; 
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NoYXMBKB,    4th  of  August   1813)^011  w||^ch  day  the  plaintiff  filed  a  de- 

i^}t^i   claration;  and  on  the  2Sd  of  Aug\ist  1812,  a  rule  to  plead 

Payne  and     ^^'  entered.    In  September  following,  the  defendant  Payne 

others       having  failed  to  give  special  bail  and  plead,  the  common  or- 

Ladd,        der  heretofore  entered  against  him   and  his  securities   was 

confirmed.     At  May  Term  1813,  (there  being  no  court  at 

October  Term,  owing  to  the  absence  of  the  judge,)  this  office 

judgment  was  confirmed  against  Payne  and  hb  securities, 

who  thereupon  obtained  a  writ  of  supersedeas. 

Mcholasy  for  the  plaintiffs  in  error. 

1.  The  common  order  was  erroneously  entered,  there  be- 
ing no  declaration  filed  at  the  time  ;  an^,  of  course,  the  sub- 
sequent  confirmation  of  that  order,  at  rules,  and  in  court,  was 
wrong,  and  the  proceedings  in  the  office  ought  to  be  set 
aside. 

2.  It  was  erroneous  to  give  a  rule  to  plead,  at  August 

Rules  1813,  less  than  a  month  after  filing  the  deciaratioo; 

for  the  law  requires  a  month  to  be  given',  after  declaratkm 

(a)Bev.  Code,  filed,  before  the  rule  to  plead  can  be  entered,  (a) 
1st  vol.  p.  80.  ^  ^  ^  ^ 

sect  36.  3.  In  the  new  arrangement  t>f  the  causes  pending  in  tli« 

District  Courts,  the  papers  in  this  cause  ought  to  have  been 

sent,  according  to  the  act  of  assembly,  to  the  Superior  Court 

for  Loudo^7l  County,  instead  of  that  for  Prince  fft^/lom,  which 

(b)  Acts  of     could  have  no  jurisdiction  in  the  case  ;  (d)  for,  as  to  the  dc- 
1807,  ch«  3,      -     ,         „  ,  ,. 

sect.  8.  p.  8.;     fcndant  Paymr,  the  cause  was  pendmg  and  undetermined, 

▼oYp^lSl'  ^^  notwithstanding  Hawke^  the  other  defendant,  had  confessed 

(c)  See  the     judgment  (c) 
csameact.  sect. 

15, 

Monday y  JSTovembcr  6th,  1815,  the  president  proDOOQced 
the  court's  opinion,  "  that  the  said  judgment  is  erroneous 
in  this,  that  the  office  judgment  was  entered  at  the  rules  be- 
fore the  defendant  had  filed  his  declaration ;  also,  that  thero 
is  error  in  the  papers  and  documents  belonging  to  the  cause, 
having  been  transmitted  to  the  Superior  Court  of  X^w  fo^ 
the  County  of  Prince  William,  instead  of  that  of  the  County 
of  Loudoun,  in  which  both  Jofm  Payn^  luid  WUUamHawke 
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resided^  (l)   and  where  they  were  \}Oi\i' arretted^  besides  Novbhbsb, 

■'  1815 

Other  errors  that  are  apparent  on  the  face  of  the  record."  i_^*v^  j 

Judgment  reversed ;  all  the  proceedings  against  the  plain-  pavne  and 

lid's  in  error  subsequent  to  the  original  writ  pzt  aside,  and  others 

the  cause  transmitted  to  the  Superior  Court  of  Law  for  the  Ladd. 
County  of  Loudoun  for  ferthtr  proceedings  to  be  had  there- 
in. 


Key  against  Hord  and  others.  o^^f^  ^rou 

1815. 
THIS  was  a  suit  in  the  Superior  Court  of  Chancery  for  i.On  the  hear. 

the  Richmond  District,  originafly  brought  by  Richard  Key '^^J^  ^  ^  ^^^}^ 

,         r^     .        ,    r>  «  chancery,  if  it 

against  John  Hord  and  Daniel  FUzhugh^  and  the  legal  re-  be  discovered 

prcsentatives  of  Waiiam  Pickett^  deceased.  ^ot^a^ 

The  bill  charged  that,  some  time  prior  to  the  3d  of  No-  fof  hearing  as 

yember  \7e0yJame9  Key^  the  plaintiff's  father,  purchased  of  defendants, 

WiUiam  Pickett  a  tract  of  land,  for  the  conveyance  of  which  J^^^^^^™ 

he  took  his  bond;  that  the  said    WiUiam  Pickett  had  since  pearstohaVea 

departed  this  life,  intestate  as  to  the  said  land,  leaving  Mar-  \    Se  biU^^' 

tin  Pickett  his  eldest  son  and  heir  at  law ;  that  Martin  Pick-  o"^ht  not  to 

.     ,     ,        %-    m    '  .     ..;  .       .  .  .. ,  bedisHiissed 

ett  had  also  died,  intestate  in  like  manner,  leaving  children^  upon  the  meritti 

who  were  named  and  prayed  to  be  held  as  defendants ;  that  ^J^"J^f**  *® 

John  Hord  and  Daniel  Fitzhugh  had  wrongfully  taken  pos-  dantsag^nst 

session  of  part  of  the  same  land,  and  were  committing  „(,  °^uityT  as 

waste  upon  it.     The  object  of  the  bill,  therefore,  was  to  ob-  ^^**^f   ^^^^r 
.    .         .  ......         .  defendants,   it 

tam  an  injunction  to  stay  waste  (which  injunction  was  grant-  should  be  sent 

ed,)  against  the  last  mentioned  defendants,  a  conveyance  nje^^^^^fju.. 

from  the  children  of  Martin  Pickett^  and  a  decree  for  pos-  ther  proceed- 
f.,.     -     J  ings ;  notwith- 

sessionoftheland.  stSidin^  the 

It  being  suted  in  some  of  the  answers,  that  John  Pickett^  plaintiff  may 
**  have  been  nc- 

(1)  Note.  The  only  eiadence  in  the  record,  that  the  defendants  re-  Slf^S^wa* 
nded  in  Loudoun,  was  the  writ's  being  directed  to  the  sheriff  of  that  premature!^ 
county,  requiring  bail  to  be  taken ;  its  being  executed  on  them  both  !^^   ^"^ 
by  the  sume  sheriff ;  and  the  defendant  Payn^i  actually  giving  a  bidl 
bond,  which  was  returned  with  the  writ,  but  djd  not  express  hit  place 
9f  residence. 
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and  not  Martin^  was  the  eldest  son  and  heir  at  law  of  WU* 
liam  Tkkettj  deceased ;  and  Richard  Key,  the  complainant, 
having  departed  this  life  ;  an  amended  bill  was  filed  in  Jane 
iSOSy  by  the  widow  and  children  of  the  complainant,  praying 
a  revivor  of  the  suit  for  their  benefit,  and  that  the  represea> 
tatives  of  John  Pickett  be  made  defendants,  and  compelled 
to  convey  the  land  to  them. 

Hord  and  Fitzhugh  had  previously  demurred  to  the  origi- 
nal bill,  as  containing  no  grounds  for  a  decree  against  them  ; 
and,  also  answering,  denied  their  holding  possession  of  any 
land  to  which  the  plaintiff  had  a  claim. 

In  June  1810,  the  plaintifi*s  dismissed  their  suit,  ^^  except 
dg  to  the  defendantM  Hord  and  Fitzhugh^  and  the  children  of 
John  Pickett  J*  against  whom,  as  not  being  inhabitants  of  this 
commonwealth,  an  order  of  publication  was  made,  but  does  ^ 
not  appear  to  have  been  carried  into  effect.  In  May  1807, 
on  the  plaintiff^'s  motion,  an  order  of  survey  had  been  made, 
but  not  executed. 

Sundry  exhibits  were  filed ;  from  which  it  appeared  that 
the  plaintiffs  had  an  equitable  ckdm  upon  the  children 
of  John  Pickett,' iov  a  conveyance  of  a  tract  of  land,  by  virtue 
of  the  title  bond  given  by  William  Pickett  to  Jame9  Key,  the 
last  will  and  testament  of  the  said  JamcM  Key^  and  a  deed 
from  John  Key  and  otherg,  to  the  original  plaintiff*  Richard 
Key, 

In  August  1810,  the  cause  was  set  for  hearing  on  the  plain* 
tiff^s  motion  ;  and,  on  the  Sd  of  June  1813,  came  on  to  be 
heard,  when  chancellor  Taylor  decreed,  that  the  bills  be 
dismissed  with  costs ;  from  which  decree  the  plaintiffs  ap* 
pealed. 


Wickham  for  the  appellants. 

Wirt  for  the  appellees. 

Tuciday,  JVovember  7th,  1815.    The  president  pronounced 
the  court's  opinion,  as  follows : 
The  court,  considering  that  this  cause  was  not  matured 
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for  hearing  as  to  the  representatives  of  Jof^n  Picketty  against 
whonii  as  the  case  now  appears,  the  appqljants  had  a  claim 
in  equity^  is  of  opinion,  that  the  said  decree,  dismissing  the 
bill  upon  the  merits,  is  erroneous. 

Decree  reversed,  and  cause  remanded  to  the  Court  of 
Chancery,  for  the  purpose  of  having  the  same  matured  as  to 
those  parties,  and  to  be  otherwise  legally  proceeded  in. 
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Campbell  a^afrz^f  Mosby. 

Argued  M- 

THE  appellant  exhibited  his  bill,  in  the  Superior  Court    ^^^s?''' 

of  Chancery  for  theHichmond  District,  against  the  appellee, 

onthe29t,h  of  September,  1809,  stating,  that  pending  an  j^J;.|j[;/^^*J^ 

appeal  from  a  judgment  obtained  by  the   appellee  against  by  judi^raent, 

him  in  the  superior  court  of  law  for  the  county  of  Henrico,  £^ij;^^!^f  jvf^ 

to  wit, on  the  26th  of  March>1802,  he  adjudged  the  amount  butwit.Souihis 

'*      .  express  autho- 

including  damages  and  costs  with  BartUt  Stilly  the  agent  of  rity,)  to  S., 

the  appelleei  and  gave  him  a  draft  on  Lucas  Sullivantj  of  JI^e%f ^n^or- 

Franklinton,  in  the  state  of  Ohio,  for  the  aifnount,  being  433  der  from  M , 
-   ,,        ^^  ,        ,.  ,  .,     ,  .   .        /.,*    ,       had  an  interest 

dollars  33  cents ;  that  this  was  done  with  the  firrvUy  o/Moaby:  j,^  the  same 

the  draft  had  never  been  returned  to  the  complainant :  on  the  judprnent,  a 

draft    on   L^ 
contrary,  Sui/ivant  stated  that  he  had  a  receipt  for  333  dol-  which    was 

lars  33  cents  part  thereof,  and  thought  he   had  paid  the  ba-  J^^^J^*^ 

lanccy  and  taken  it  in,  though  he  could  not  find  it.  He  there-  tuimed.  M.  re- 

cejved   of  a 
fore  prayed  an  injunction^  (which  the  chancellor  granted,)  person    who 

and  for  general  relief.  ^olTuS^ 

Mo$byy  by  his  answer,  denied  that  Still  was  his  agent  in  part   of  the 

any  business  whatever;  averrmg,that  Camfibell  offered  him  jpg  to  more 

the  draft,  which  he  declined  taking,  but  said  he  would  give  than  his  share 

Ox  **        of  the  judg- 

him  time  to  get  his  money  from  Sullivant.    He  farther  stat-  ment,     and 

cd,  that,  in  some  transaction  between   himself  and  Stilly  he  P|yg  ^  ^^"^' 

gave  to  the  latter  an  order  on  the  sheriff  of  Henrico,  for  200  assignee  of  S. 
,    ,.  ^  .  .  .  .  m  1  .  f       It  was  adjude: 

dollars,  part  of  his  execution  against  the  complainant ;  that  UiatC.  was  en* 

he  received  from  ffenry  Maasicy  to  whom  Still  remitted  the  titled  to  acrc- 
^  '  dit,   agamst 

the  juagmpnt, 
for  the  full  amount  of  the  draft.    O^*  See  Kijdon  Biih  of  Exchange,  125,  i26. 
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KoTEMBcn,   draft  for  collectioa)  *'  ^1  the  money  which  he  would  pay  on 

1815  -'  • 

,  ,    account  of   the    complainant,  which,  after  deductings    the 

^^^^^^^^^ 
Campbell    amount  of  your  respondent's  order  afpresaid  on  the  shefiff^ 

t^V  ^^  favour  of  Bart  let  t  Stilly  exceeded  what  wb  then  dite  to 

your  reafiondent  thirty-five  dollars,  or  thereabouts  ;  ivhich 
surplus  your  respondent  immediately  paid  over  to  Prtmtr 
and  Moncure^  lo  whom  Bartlet  Still  had  assigned  your  re- 
spondent's order  aforesaid." 

The  plaintiff  took  the  depositions  of  Sullivant  and  MiasWf 
which  substantially  supported  the  statement  made  in  his 
bill ;  but  neither  of  them  coAild  tell  what  had  become  of 
the  draft.  A  copy  of  the  receipt  for  333  dollars,  33  cents 
was  annexed  to  each  of  these  depositions,  signed  by  BiirtUt 
Stilly  with  Mosby  himself  subscribing  witness,  and  dated 
the  4th  of  October,  1802.  It  was  proved  by  the  deposition 
of  Stilly  that  he  received  and  forwarded  the  draft  to  Massie 
for  collection  ;  that  it  never  wat  returned  ;  that  the  caUse  of 
its  being  put  into  the  deponent's  hands  was  his  being  inter- 
ested in  the  claim  to  the  amount  of  200  dollars ;  that  he  did 
not  consider  Mosby  as  having  any  control  over  it ;  but  the 
deponent  receive*  it  With  his  knowledgey  firruityy  and  consent. 

The  Court  of  Chancery  directed  an  account;  whereupon 
a  commissioner  made  a  report,  stating  the  balance  due  from 
Camfibell  on  the  judgments,  in  case  he  should  be  credited 
only  for  the  sum  which  Mosaic  paid  to  Mosbyy  (deducting  a 
commission  of  five  per  centum  for  collection,)  as  amount- 
ing to  40/.  \%s,  9d.  on  the  4th  of  October,  1803  ;  and,  in  case 
he  should  be  credited  for  the  whole  of  the  draft,  as  amount- 
ing to  10/.  Is.r^d,  May  26th,  1802. 

Chancellor  Taylor  made  the  injunction  perpetual,  ex- 
cept as  to  40/.  13«.  9d.  with  interest  from  the  4th  of  Octo- 
ber, 1802,  till  paid,  and  decreed  the  complainant  his  costs^ 
from  which  decree  this  appeal  was  taken. 

WaUamsy  for  the  appellant,  relied  on  two  pobts :— 1.  That 
even  if  StUl  was  not  authorized  to  take  the  draft  as  agent 
for  Mosbyy  yet,  being  interested  in  the  judgment,  be  was 
competent  to  negociate  as  to  his  own  part;  and^  as  he  re- 
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cciycd  it,  he  became  accountable  to  Camfibell  for  any  loss  or 
deficiency.  It  follows,'  therefore,  (Mokby  having  admitted 
the  receipt  by  him  of  the  full  amount  to  which  he  was  en- 
titicd,  and  all  that  is  pretended  to  be  due  being  claimed  by 
Sm,)  that  a  credit  should  have  been  allowed  by  the  chan- 
cellor for  the  fiill  amount  of  the  drafit. 

3.  That  Afo»3y,  having  interfered  and  received  the  money 
from  Ma99iey  sanctioned  what  StUl  had  done,  and  became 
bound. 
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CofOand  for  the  appellee.  Motby  refused  to  take  the  draft 
when  offered  him  by  Camfibell.  It  was  made  payable  to  Stilly 
and  therefore  Moaby  cannot  be  responsible  for  it,  except  for 
the  sum  he  received.  The  balance  of  the  judgment  be- 
longs  to  Moaby^  as  between  him  tind  Campbell ;  though  he 
may  be  responsible  to  StiU  for  it,  in  satisfaction  of  his  own 
order  in  Still^a  favour.  Campbell's  remedy  is  against  SulU-^^ 
vent  J  who  does  not  appear,  by  any  testimony,  to  have  paid  off 
the  draft. 

JVedneaday^Mvember  8th,  1815,  the  president  pronounc* 
ed  the  court's  opinion,  that  the  bill  drawn  by  the  appellant 
on  Lucas  SuUrvant,  in  the  proceedings  mentioned,  ought, 
under  the  circumstances  of  the  case,  to  have  been  consider- 
ed as  a  payment  of  the  debt  due  to  the  appellee,  for  the 
amount  thereof. 

Decree  reversed ;  and  injunction  made  perpetual,  except 
as  to  the  sum  of  10/.  U.  7^.  with  interest  thereon,  at  the 
rate  of  five  per  centum  per  annum,  from  the  36th  dzy  of 
May,  U03,  till  payment. 


TOL.   IV. 
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n^^^ovL^  Hough  against  Shreeve. 

ber  8th,  1315. 

1.  The  3d  sec-     IN  August,  181 19  the  appellant  filed  a  billy  in  the  8upe« 
^Jami^  **^^  rior  court  of  chancery  for  the  Richmond  district,  agahist 

20th,  1804,       Benjamin  Shreeve  and  Landon  Carter^  surviying  ezecofior 

"concerning       ^  ^  _,  .  •••^•1 

the  proceed-    of  George  Carter^  praying  an  injunction  to  a  judgment  m  an 

ings  in  courts  g^^tion  of  trespass  on  the  case  brought  by  Shreeve^  in  the 
does  not  apply  Haymarket  district  court,  against  the  complainant  for  oyer^ 


isnot^merely  a  flowing,  with  a  mill  pond,  certain  land  which  he  claimed  as 

bill  of  injunc- 1^13  g,)^  xx>  all  future  actions  for  the  same  cause ;  andy  that 

tion,    but    ha»  .  ,    ^.  ...  ,.    , 

the  farther  ob-  the  said  Shreeve  might  be  compelled  to  convey  to  the  com- 

"^  btLn*  ^'Tde-  P^^"**^^  ^^  overflowed  land  in  controversy.    The  injunc- 

cree  for  a  con-  tion  was  granted. 

veyancc.  j.^^  defendant,  Shreeve^  having  anawered»  the  complain* 

%nt  replied ;  sundry  affidaviti  and  depositions  were  taken, 
and  exhibits  filed ;  and,  a  motion  being  made  for  disaolutkui 
of  the  injunction,  it  was  dissolved  by  the  court  on  the  22d 
of  June  1812.  At  June  term,  1813,  the  chancellor,  <<  being 
of  opinion,  that  it  should  have  been  dismissed  at  the  last 
(a)  See  Rev.  term,  under  the  act  of  the  general  assembly ,(a)  but  was 

Sv^29,  »MJt!  3,  o^""«d  by  a  misUke  of  the  clerk,''  decreed;  that  the  bill  be 

P^29.  dismissed,  with  costs,  ^agreeably  to  the  terms  of  that  act'* 

The  complainant  appealed  to  this  court. 

The  case  was  elaborately  argued  upon  the  meritM^  by 
Wickham  for  the  appellant,  and  Wirt  for  the  appellees ;  butt 
as  the  decision  by  this  court  ws^s  upon  a  single  point  of  law, 
so  much  of  the  argument  as  related  to  that  point  only  will 
here  be  inserted. 

Wickham  contended  that  the  chancellor  ought  to  have 
entertained  the  bill  as  an  original  bill. '  The  act  of  assero* 
bly  of  January  20th,  1804,  relied  upon  in  the  decree,  ap- 
plies only  to  cases  of  bills  having  no  object  but  an  injunc* 
tion.  The  bill,  in  this  case,  was  for  a  fartlier  object,  the 
recovery  of  the  title  to  the  land. 

Suppose,  in  a  bill  for  specific  performance  of  a  contraa 
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fcp  a  tract  of  land,  the  pI^ntifiT  prays  an  injunction  to  stay  Noyimbbb, 
waste.  In  that  case,  tfte  injunction  is  collateral  to  the  main 
subject  of  controversy.  Yet,  according  to  the  chancellor's 
opinion,  if  it  be  dissolved,  the  bill  must  be  dismissed  by  the 
clerk  at  the  n^zt  term.  But,  under  the  act  of  assembly, 
the  clerk  would  do  right  in  not  dismissing  such  a  bill,  be- 
cause a  sufficient  cause  against  the  dismission,  (to  wit,  that 
it  had  a  &rther  object  in  view,  besides  the  injunction,)  would 
appear  on  its  fi&ce.  For  the  same  reason,  the  bill  now  in 
question  ought  not  to  have  been  dismissed. 

Wirt.  The  words  of  the  act  of  assembly  arc  general  ^-^ 
comprehending  ail  injunctions. 

Wkkham.'  General  expressions  in  a  law  may  be  control-f- 
led by  the  evident  intention  of  the  legislature.  But,  if  the 
strict  vford9  of  the  act  are  to  be  insisted  upon,  the  bill  could 
not  be  dismissed,  but  "  at  the  next  term  i"--.which  was  not 
done.      ^  « 


Wednesday i  J^avember  l^th,  1815.  The  president  pror 
nounced  the  court's  opinion,  as  follows : 

The  court  (not  deciding,  at  present,  on  the  merits  of  the 
cause)  is  of  opinion,  that,  as  the'bill  of  the  appellant  had  a 
double,  or  twofold  object,  first  to  injoin  the  appellee  Ben- 
jamin Shreeve^  from  harassing  him  with  vexatious  actions 
of  trespass;  and,  secondly,  to  obtain  a  decree  for  the  over-» 
|k>wed  land  in  controversy,  the  cause  is  not  within  the  in- 
tent or  meaning  of  the  third  section  of  the  act  of  the  30th 
of  January  1804. 

.  Decree  reversed^  and  the  cause  remanded  to  the  court  of 
chancery,  there  to  be  re-docketed,  for  {farther  proceeding^ 
^  be  bad  therein  a«-an  origma^  bUl. 
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d   md-   ^^^^9  Executor  of  Innes^  against  Hendersons. 

ber  15th,  1815.       ^^^^  ^^  ^^  ^^^.^^  ^^  ^^^^  .^  ^^^  County  Court  of  Staf- 

1.  Issues  be-  foi-d,  against  the  appellant,  upon  a  bond  of  his  testator.     He 
ine  joined  on  ^  fr. 

the   pleas     of  pleaded  " /iaymen^  by  the  testator,     and  fully  administered  ^ 

Fdft^^^admin?^  ®"  which  pleas  issues  were  joined.    The  jury  found  a  vcr- 

tered  ;    if  the  diet  "  for  the  defendant,  he  having  fully  administered  all  the 

^e^defendant,  assets  of  his  testator  which  came  into  his  hands  to  be  admi- 

^^^£A^  niSter^.*'    Judgment  thereupon  was  rendered,  for  the  dc- 

the  assets        fendant;  which,  upon  an  appeal,  was  reversed,  and  a  new 

tohan^ds!''^*^  trial  awarded,  in  general  terms,  by  the  District  Court;  upon 

the  verdict  is  the  ground,  "  that  the  issue  ujjon  the  plea  oifiayment  in  the 

not  being  re-  record  set  forth  had  not  been  tried."    From  this  judgment, 

fP<>n~\^^^^«  the  defendant  appealed, 
issue  joined  on  "^  "^ 

the  plea  of  •  • 

payment.  ^^^^  ^^^  ^^^  appellant.  The  verdict  was  sufficiently  respon- 

2.  In  such  case  f^vt  to  both  the  issues,  being  in  fact  equivalent,  to  a*  finding 
the  judgment  '  o  i  o 

will  be  revers-  *^  for  the  defendant,  and  that  the  defendant  had  fully  admi- 

^Uate^Couit!  "i*^^^®^-"    ^^^^  must  have  been  the  meaning  and  intention 

althou|;h    the  of  the  jury.     In  Garland  v.  Bugg^  \  H.  ^  M.  374,  a  gene- 

not^^taken   in  ^al  verdict  for  the  plaintiff  was  considered  sufficiently  rc- 

the  court  be-  gponsive  to  two  issues,  one  of  which  was  joined  on  a  special 
low;    and    a      "^  '  "^ 

n)emrefacia9  de  pica. 

^ed'^M^  to     ®^^  if  indeed  the  verdict  was  defcctfvc,  the  plainriff  should 
buihihe  imtes.    have  moved  for  a  new  trial,  or  in  arrest  of  judgment.    He 
did  neither,  and  ought  not  to  be  permitted  to  make  the  ob- 
jection, for  the  first  time,  in  the  Appellate  Court. 

Williams  contra.  The  Appellate  Cotirt  is  fully  competent 
to  decide  on  this  point,  notwithstanding  the  objection  was 
not  taken  in  the  court  below.  The  jury  evidentljr  did  not 
consider  the  plea  of  payment  under  any  aspect.  They  do- 
not  say,  ^  we  find  for  the  defendant,  and  we  a/«o  find  that  the 
defendant  has  fully  administered,''  but  <^  we  find  for  th^  de- 
fendant, Af  having  fuilif  administered  i**  which  plainly  shews 


Digitized  by  VjOOQIC 


In  4A€  391ft  Fear  qf  the  Commonwealth.  49a 

that  they  considered  only  the  plea  of  MI7  administered,  and    Notoibeb, 
meant  to  assign  the  reason  for  their  verdict  t^^-v-^ 

This  is  not  a  captious  or  frivolous  objection  ;  for  if  the  Brown,  execu- 
jury  had  found  that  the  debt  had  not  been  paid,  the  plaintiff's    ^^r  of  Innes, 
might  have  got  their  money,  if  assets  had  afterwards  come   Henderaoni. 
to  the  hands  of  the  defendant ;  for,  in  that  case,  the  judg- 
ment would  have  been  for  the  debt  payable  when  &Bset9;  but, 
as  it  now  stands,  the  plaintiffs  must  lose  their  debt  at  all 
events,  though  it  never  has  been  paid. 

fVirfi  in  reply.  The  latter  part  of  the  verdict  cannot  be 
understood  as  merely  assigning  the  reason  for  it.  This  is  a 
form  of  finding  unknown  to  the  law.  To  justify  the  court  in 
setting  a  verdict.aside  on  the  ground  contended  for,  it  must 
plainly  afifiear  that  the  jury  omitted  to  find  upon  one  of  the 
issues.  If  their  meaning  be  doubtful,  such  a  construction  at 
will  support  the  verdict  should  rather  be  made,  than  such  a^ 
would  overthrow  it. 

But,  since  every  plea  was  a  separate  defence,  the  finding 
of  the  jury  upon  the  plea  of  fully  administered,  ought  to 
stand  at  any  rate,  and  the  cause  be  sent  back  to  be  tried  as 
to  the  other  plea  only.  Delay  having  taken  place,  perhaps 
the  testimony  in  support  of  the  plea  of  fully  administered 
cannot  now  be  had. 

WUliama.  In  Totty'a  exor.  v.  jbonald  tsT  Co.  (\)(ante  ^— — ) 
the  cause  was  sent  back  to  be  tried  as  to  doth  issues.  The 
delay  which  has  happened  has  been  occasioned  by  Mr. 
Wirt's  client, 

Thursday f  Nbrvember  16th,  1815}  the  president  pronounc- 
ed the  court's  opinion,  that  there  is  no  error  in  the  judg* 
ment  of  the  District  Court)  which  is  therefore  affirmed. 

.  (1)  Note.  SeesltoCoOKiv.  ^iuU^yS^fim/.  513. 
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vember  iM,     Ward  and  Ellzey  againgt  the  Fairfax  Jattiees* 

•i'idmhSrtii"     A  SUIT  was  brought  in  the  Superior  CJurt  of  law  for 

tionbond^ifno  Fairfax  county,  against  Mary  Ward  and    Thomazin  BUzey^ 

condition  of  ^  '^X  fVilliafh  Gunnell  and  otliersy  styled  in  the  writ  and  decb* 

the-  bond   be  tion  Justices  of  Fair/ax  County  Court.    On  the  writ  the  W- 

stated  in  the  -if  ^  ^ 

declaration,  or  lowing  words  were  endorsed  :  ^  For  debt  due  by  breach  of 

ment  of  *^^  administration  bond  giren  for  the  feithfiil  administrmtioB  of 
breaches  in  Jo/in  Ward* a  estate.  A^.  Herbt.fi.  g.  Suit  brought  at  the  re 
part  of  the  re-  '«^wn  of  Fowler^ s  adminUtrators,  Wm,  Mo9s  CL'*  '  No  con- 
cord, a  jud^-  dition,  or  breach  of  the  condition  of  the  bond,  was  set  fi^rtli 
ment  upon  it  .  ,     ,        ,  . 

is  erroneous,    in  the  declaration^  which  was  drawn  m  the  usual  form,  as  oi| 

revenM^m  *  ^®"^  ^^^  ^*  payment  of  money.  ^AnH>ffice  judgment,  by 
default,  was  entered,  and  writ  of  enqiAry  executed.  The 
jury  found  a  verdict  for  the  same  quantum  of  damages  as  the 
penalty  of  the  bond  amounted  to ;  and  judgment  was  enter- 
ed accordingly ;  to  which  the  defendants  obtained  a  writ  of 
supersedeas. 

/iTiehoUu  for  the  plaintiffs  in  error.  The  writ  of  eaquirf 
in  this  case  having  been  executed,  in  consequence  of  an  of- 
fice judgment,  the  writ  and  its  endorsements  are  part  of  tbe 
record ;  and  from  them  it  appears,  that  the  suit  was,  upon  an 
administration  bond,  for  a  droastavUy  or  some  breach  of  the 
condition  thereof:  yet  no  breach  is  assigned ;  no  devaMtavU 
alleged;  and  the  administratrix  is  compelled  to  pay  the 
penalty  of  the  bond,  without  being  convicted  of  any  delin- 
quency. The  suit,  too,  is  brought  in  the  name  of  the  Jnaticea^ 
which  could  not  be  supported  by  any  but  an  official  bond. 
The  circumstance,  that  a  writ  of  enquiry  was*awarded,  also 
proves  that  it  was  ^ot  a  common  bond,  but  one  with  a  col- 
lateral condition,  which  made  an  assignment  of  breaches  In- 

(1)  Npte.  The  assignment  of  breaches  may  be  miule  in  the  repfica- 
tion,  or  if  the  judgment  be  on  a  demurrer,  (v  by  confeftton,  (v  mhil 
didt,  by  a  special  and  distinct  assignment  See  Rev.  Code,  1st  vol  p. 
Ill,  ch.  76,  sect  21. 
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dispensible:  fbr^in  the  act  of  assembly,  the  proper  mode  of  Ward&Ellzey 
proceeding  on  such  bonds  is  pointed  out  ;(a)  and,  it  appears,    the  Fairfax 
the  plaintiff  ought  to  set  out  the  breaches  ;  concerning  which      J^tatices. 
the  jury  are  to  enquire,  assessing  such  damages  as  the  plain-  (a)  Rev.  Code, 
tiffha.  sustained  by  each.  ^         ItrS'sioln. 

No  counsel  appeared  on  the  other  side. 

Friday^  J\rovember  irth^  1815,  the  president  pronounced 
the  court*s  opinion^  as  follows  : 

It  appearing,  by  the  record,  that  this  suit  was  instituted 
cm  an  administration  bond ;  the  court  is  of  opinion,  that  the 
judgment  is  erroneous,  in  as  much  as  there  are  no  breaches 
of  the  condition  of  the  bond  stated  in  the  declaration,  or  in 
any  other  part  of  the  retord ;  and,  (without  deciding  on  any 
other  error,)  the  judgment  is  reversed  with  costs,  and  all  the 
proceedings  subsequent  to  the  declaration  set  aside,  and  the 
cause  remanded  to  the  Superior  Court  of  law  of  the  county  , 
of  Fair&z,  for  other  proceedings  to  be  had  therein. 


Harrison  aminst  Lane.  Mven^irth, 

^  1815. 

IN  this  case,  it  appearing  to  the  court  that  the  appeal     l-  ir,  on  one 

ought  not  to  have  been  put  upon  the  docket,  (the  same  case,  p\es  of  the  re- 

on  another  record,  having  been  previously  docketed,  and  ^'^*^®®^"^*<» 

since  decided  by  this  court,)  it  was  ordered  that  the  said  ap-  court,  and 

peal  be  dismissed :  and,  as  this  case  was  docketed  on  the  mo-  ^^  motion'^of 

don  of  the  appellant,  which  induced  the  appellee  to  employ  ^®  appellant; 

1^''  ^  *^«^  *^    '  he    must    pay 

counsel,  it  was  farther  ordered  that  the  appellant  pay  to  the  the  costs,  oc. 

appellee  his  coeu.  S^?o"ac\'^: 

peUee. 
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4f^J:^  Norvcll'  against.  Hudgins. 

2lf<,18i5. 

1.  In  debt,  on  Thomas  Norvell,  assignee  of  JoMn  -E//f»,  brought  ao  ac- 
a  promis^ry  ^^^^^  of  *lcbt  on  a  promissory  note,  against  Moulder  Httdfftnsj 
assi^^i^  in  the  superior  cburt  of  Mathews  county.  The  declaration 
^WCT  uTe  ^**  ^"  ^^®  ^^^^^  ^"^""^  except  that  no  consideration  for  the 
note  appearing  assignment  was  alleged ;  and|  that  the  defendant  was  charg* 
hie^JixdJ^  ed  as  not  having  paid  the  amount  of  the  note  ta  the /^om* 
^r  no  consi.  ^^^  without  any  charge  that  he  had  not  paid  it  to  EliUy  the 
atatgmnent  assignor.    Tftc  defendant  pleaded  ^^  paymenf*  geQerally,  and 


jJT  beinj 
ir      ed;( 


.)p^l     nU  debet. 

evidence  on         ^^  ^^^  trial,  the  plaintiff  exhibited  a  note  neMtiable   at 

the  part  of  the  ^ 

defendant  was  the  bank  of  ¥irguiia,  from  Houlder  Hudgina  to  John  RUUy 

**^*^*S?  !\  or  order,  ^for  value  received;'  endorsed,  «  Pay  Thomat  Jfor- 
prove  tiiat,  be-  '    •^  #  ^ 

tore  the  plain-  velL — John  Ellis"  And  then  the  defendant  offered  **  evU 
auigm>rany  ^  dence"  to  prove  that,  **  before  the   plaintiff  paid  to  the  as- 

condideration   signer,  EUutt  any  consideration  for  the  note  upon  which  thia 

for  the    note,  .«»''-'  '^ 

he»  the  defen-  suit  was  brought,  he,  the  defendant,  called  upon  the  plain- 

pSntS^notice  ^^^'  ^^^  notified  him  not  to  take  tlie  note,  or  to  pay  any 

not  to  take  it,  thing  for  it,  for  that  he,  the  defendant,  had  made  the  note 

thing  for  It,  for  without  any  consideration,  and  should  not  pay  it;  and,  fur- 

^^^.      ther,  that  he  gave  the  like  notice  at  the  bank  of  Vii^ioia, 

out  any  consi-  that  the  same  might  not  be  discounted ;  and  furtheri  that 

sh^d  not^pay  ^^^  plaintiff  had  acknowledged  that  he  had  never  paid  any 

it,  and  also       thing  for  the  note,  and  that  he  'was  not  interested  in  it;— 

S.ve  notice  at       ,   ^      , 
e  bank,  that  ^d  further,  to  prove,  that  the  same  note  was  made  as  an 

Soimted^-^^  ^c^^^^^^^^^^^io^  note  :" — ^to  which  evidence  the  plaintiff  ob- 
that  the  plain-  jected,  and  moved  the  coutt  to  exclude  the  same  from  the 
tiffhadac-        .  .  .     .•  •       u-  •.         ^ 

knowledged     J^T  ^^  improper  tesUmony  m  this   cause ;  but  the  coart 
that  he  had  ne- 
ver paid  any  thing  for  it,  and  was  not  interested  in  it;  and  that  the  same  was  made  aa 
an  aceommodation  note.    C3*  See  PeOke  'm  Evidence,  119  ;•  Fibner  v.  GoU,  7  Btq.  ParL 
catef,  70;  Hex  v.  Scamonden,  3  Term  Rep,  474;  BvJL  JV.  P.173. 

2.  9t  declaration,  by  the  assignee  of  a  promissonr  note,  is  too  defective  to  maintain 
the  action,  if  it  do  not  state  that  the  defendant  fiuled  to  pay  the  money  to  the  drawee, 
08  -well  at  to  the  plaintiff. 

(t)  Note.  See  MaUy,  Smith,  roto^,  and  J9^  3  Jlfiifi/.  p.  SSS. 
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oter-ruled  the  motion,  ^(^ 
the  jury;  to  which  opinion! 

He  also  moVed  the  6oar| 
the  law  of  this  casei  upoti 
parties;  and  the  court  didj 
proven,  to  the  satisfaction  < 
which  this  suit  is  brought  | 
tion,  without  any  valuable  c 
thereto  at  the  time ;  and, 
thereof  before  he  took  it,  ' 
and  notified,  by  the  defeu 
and  that  the  plaintiiT  had,  U 
and  had  no  interest  in  it;  | 
find  for  the  defendant;  buQ 

pfaiiiitiir  had  received  the  noVe,  and  paid  aiiy'  valuable  consi- 
deration for  it,  before  the  defendant  gave  him  the  infornnA- 
tion  and  notice  aforesaid,  then  they  should  find  for  the  plain- 
tiff; to  which  opinion,  also,  the  plaintiff  excepted." 

The.  verdict  was,  ^Uhat  the  defendant  hath  /laid  the  debt 
in  the  declaration  mentioned ;  and  that  the  defendant  doth 
not  ovfe  to  the  plaintiff  the  said  debt,  as  in  pleading  he  hath 
alleged."  Judgment  for  the  defendant;  from  which  the 
present  appeal  was  taken. 


IVickhafn^  for  the  appellant,  did  not  deny  that,  if  it  had 
hcen,lavifully  proved  that  the  note  was  executed  without 
consideration,  the  judgment  would  have  been  cprrect;  but 
insisted,  that,  since  the  note  appeared,  upon  its  face^  to  have 
been  given  ^/or  value  recewed"  no  testimony,  unless  of  as 
high  a  nature  as  itself,  was  admissible  to  prove  that  in  fact 
there  was  no  consideration  .(a)  The  instruction  of  the  court 
being  gtneraiy  that  evidence  should  be  received,  ought  to  be 
considered  as  comprehending  parol  testimony ;  for  gene- 
rals comprehend  all  particulars.  If  there  be  any  doubt  as 
to  what  the  court  meant,  the  bill  of  exceptions  is  imperfect, 
and  the  case  ought  to  be  sent  back. 

Ifxdeed,  according  to  the  law  of  merchants,  promissory 

notes  and  bills  of  exchange  are  presumed  to  have  been  made 
VOL.  IV.  3  R 


(a)  Gatewood 
V.  Bntnu,  3 
CaU  194;  Tabb 
v.Arche*\  ZH, 
&.^.  400; 
Jnsres    V.  toti* 

9ea,s  mu8. 

275j  and  Pea- 
cock V.  Mmkp 
1  Vetetft  ten. 
128. 
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ArgitedTuH- 
day,  J^wember 
21f^  18i5. 

1.  In  debt,' on 
a  promissory     | 
note,  by  the 
assip4M^ 
against  the 
drawer,  the 
note  ai 


Taoa 


[I,  even  if  the  words  ^for  value  re - 
frted<(a)    The  customy  in  this  country)  {>f 
words  in  bills  of  exchange,  is  foundell  oo 
einbly,(6)  and  not  on  the  general  law  ormer- 


court's  opinion^  stated  in  the  second  bill  of  excep- 
is  also  erroneousi — and  presents  an  additional  point. 
The  jury  were  sworn  to  try  the  issues  jomed  on  tvo 
pleas;  viz.  fiayment  and  nil  debet i  and  their  verdict  was 
re^>onsive  to  both  those  issues ; — finding,  (under  the  in- 
fluence of  the  instruction  given  by  the  court,) /o^"  ^he  drfen- 
dant  as  to  bothi — ^when,  in  fact^  he  had  not  fiaid  the  note,  bm 
only  contended  that  he  ought  not  to  pay  it^  because  it  was 
given  without  consideration. 

Whether  right  or  wrong,  in  relation  to  the  plea  oC  nil 
debet;''^bt  instruction,  that  the  jury  should  find  **/on  the 
defendant/'  is  clearly  wrong,  in  the  general  terms  in  which 
it  b  cotiched. 


Wirt  for  the  appellee.    The  declaration  is  fatally  defec* 

tive,  in  not  averring  that  ^he  debt  was  not  paid  to  the  ae^ 

(c)  Chten  v.  eignor  before  the  auignment^c) 
Dtdany,  2 
Mwif.  518:— 
Jhaxum*»  ad-        Wtckfianiy  (after  examining  those  cases,)  admitted  them 

Idptemab,  Ibid,  ^  be  decisive ;  but  observed,  that  the  reason  for  affirming 
^^'  the  judgment,  (viz.  for  the  defect  in  the  declaration,)  ought 

to  be  stated  by  this  court,  that  the  plaintiff  might  be  per- 
mitted to  bring  a  new  action ;  for,  the  declaration  being  de- 
foctive,  a  judgment  for  the  defendant,  on  that  ground,  can* 
not  be  a  bar. 

Wedne9dayy  November  S3d*  Judge  Roanb  pronounced 
the  court's  opinion,  as  follows  : 

^  The  court  affirms  the  judgment  of  the  superior  court 
on  this  ground,  without  noticing  any  other; — that  the  deda* 
ration  is  too  defective  to  maintain  the  action,  in  this ;  that 
the  same  does  not  aver  that  the  money  purported  by  the 


Digitized  by  VjOOQIC 


in  the  $9th  Fear  of  the  Commonwealth.  4,99 

note  to  be  due  was  not  paid  to  John  £Ut9j  the  drawee^  but     Novimbkb, 
only  that  it  was  not  paid  to  the  filaintiff,'^  ^^^^' 

Tfee  sentiments  of  the  court  wore  afterwards  notified,  for 
information  of  the  parties^  that  the  instructions  to  the  jury, 
stated  in  both  the  bills  of  exceptions,  were  correct;  but,, that  ** 

the  appellant  might  maintain  another  action,  if  he  co^ld 
make  out  a  n^w  and  better  ca^e. 


Norvell 

V. 


M^Olenahans  against  Hannah. 


Argtted  Ab. 
IN  the  year   1753,  Erwin  Patterson^  being  possessed  of^'^n^^'A  ^ 

lands  on  the  Roanoke,  in  the  then  County  of  Augusta,  now       ' 

Botetourt,  sold    fVilHam   Waison.  of  New   Castle,  then   in  ^1- .  ^  person, 

'  having    an    e- 

Pennsylvania,  now  Delaware,  three  hundred  acres,  opposite  quitable    title 

his  Patter9on'a  then  place  of  abode,  and  ten  acres  of  mea-  {^nd,  canted 

dow  in  a  different  place.    Forty  poinds,  part  of  the  purchase  ^  power  of  at- 

.J  .^      .  ^  L       ,    r      ^n  .    torney,  to  ob- 

money,  were  paid  at  the  time,  and  tvro  bonds  for  fifiy  pounds  tain  a  convev- 

cach.  were  given  for  the  balance ;  the  last  of  which  was  pay-  *"j^*  ^uthoriz^ 

able  in  1756;  and  Patterson  executed  a  bond  to  Watson  for  ing  ^   sale  of 

a  conveyance,  to  be  made  at  the  last  paymeht.     Watson  re-  xhe  auoiney, 

turned  to  Pennsylvania,  and  died,  soon  after  this  transaction;  being  induced 

,   '  .        .         '  .  'to  believe  the 

having  devised  his  interest  in  the  lands  to  his   son-in-law,  title  bond  de- 

John  Mely^who  also  died  intestate,  leaving  an  infant  daugh*  fiTdinff  it  in, 

ter,  who  died  in    her  minority  without    issue ;    and    the  convenient  to 

equiuble  title  of  the  land  was  claimed  by  her  paternal  uncle,  f^^^^  ^^^^   „f 

William  ^eely^  who,  in  August  1785,  executed  a  power  of  the    purchase 

'  '  ^  ^  money,    woa 

attorney  to  his  brother-in-law  Robert  Anderson,  of  Botetourt,  persuaded, 

authorizing  him  to  obtain  a  legal  title  for  him  from  the  heirs  |)J*g^\he^i^,id 

of  Patterson,  and  to  pay  the  balance  due  of  the  purchase  bad  greatly  in. 

^ ^^  r.u      cre»8e<l  in  va, 

money  ;  but  without  furnishing  him  with  the  money  for  that  ]ue,  to  give  up 

the  title  bond 
(but  without  assigning  it)  to  the  husbiMid  of  a  woma^  in  whom  the  leg^  title  \yas,  in 
consideration  of  the  husband's  giving  up  to  him  the  unsatisfied  bond  tor  the  purchase 
money.  After  the  desfth  of  tl^e  wife,  the  husband  sold  the  land,  as  )\i8  own,  and  the 
purchaser  of  him  filed  a  bill  in  equity  to  injoin  a  judgment  in  ejectment  obtained 
Again^  him  by  the  heir  of  the  wife,  ana  to  get  a  conve>'ance  of  the  land. 

It  WIS  decided,  that  the  contract  between  the  attorney  and  the  husband  did  r\<^ 
stand  on  such  a  footing  of  furaess  and  equity,  that  it  ought  to  prevail  oxer  the  legal 
W^  9t  the  bci?  9f  ^9  wiff. 


\ 
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NoTEXBiB^     purpose.    In  the  mean  time,  Ervin  Patterson  had  died,  har- 
^^^Lt   ing  devised  all  his  esute,  after  his  wife's  death,  to  his  only 

M*Cleiiahaii8  child,  a  daughter,  who  intermarried  with  George  Hannah^ 
^*  and  afterwards  departed  this  life,  ieating  an  onlf  child,  Par- 

tevon  Hannah  J  her  heir  at  law. 

Robert  Anderwouy  having  received  the  power  of  attorneys 
and  the  title  bond  in  the  Sute  of  Pennsf  Ivania,  returned  to 
Botetourt  County,  Virginia,  and  went  to  the  house  of  Col. 
William  M^Clenahan  to  get  advice  from  him  on  the  subject; 
after  which.  Col.  M^Clenahan  came  to  Andereon^s  bouse,  in 
company  with  George  Hannahj  (whose  wife  was  then  living,) 
and  asked  permission  to  see  the  power  of  attorney^  and  Utle 
bond.  M^Clenahan^  having  perused  the  title  bond,  reniark- 
cd  several  defects  in  it,  and  concluded  with  advising  George 
Hannah  to  give  up  Watson's  bond  for  the  purchase  moneyf 
(which  he  held,)  and  Anderson  to  give  up  to  him  the  title 
bond. 

Anderson  finding  it*inconvenient  to  advance  the  money,  (for 
payment  of  which  Hannah  was  urgent)  especially,  as  he ' 
could  not  prove  the  payment  of  the  forty  pounds,  the  receipt 
being  lost ;  and  supposing,  from  Col.  A^Clenahan*9  opiniooy 
the  title  bond  to  be  ^o  defective  that  he  could  not  enforce  a 
conveyance  of  the  land ;  he  deteripined  to  make  the  ex- 
change of  writings  as  recommended,  and  delivering  {vrithout 
aasigning  it)  the  title  bond  to  Hatmahj  received  of  him  a  bood 
of  Patterson  to  fVatsony  bearing  date  the  ^2d  of  Marcby 
1753,  for  the  sum  of  241,  7«.  6d.f  payable  the  32d  of  March,^ 
17Si,  which  he  declared,  on  oath|  was  all  the  consideratioM 
he  ever  received  for  giving  up  the  title  bond. 

Col.  M^Clenahan  had,  previously,  viz.  on  the  33dof  Julj, 
1782,  obtained  a  conveyance  from  Hannah  &  wife  for  150 
acres  of  land,  but  whether  any  part  of  the  land  mentioned  in 
the  title  bond  was  comprehended  in  it  did  not  appear  by  the 
deed.  In  1795,  he  obtained  another  deed  from  Hannah  and 
his  second  wife,  {the  daughter  of  Ervfin  Patterson  betngdead^) 
for  part  of  a  tract  of  200  acres,  granted  to  Erwm  Patterson 
by  letters  patent,  bearing  date  the  10th  day  of  September, 
1755,  also,  <(  a  tract  of  310  acres  granted  to  the  ftud  Ermftm 
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JPtUterton,  bf  letters  bearing  date  the  22d  of  April  1760,    Notbmbee, 
which  land  was  sold  by  said  Ervfin  Patterson^  to  a  certain    i^-v-Lj 
William  Wattm,  and  an  obligation  given  for  a  title   thereto,  M^Cienahans 
which  aaid  land  si%%  tiurchoBtd  by  the  said  George  Hannah^      „  ^'  , 
from  Robert  ^nderaon^  assignee  of  the  heir  of  the  said  fVil- 
liani  Was&on.'* 

After  this,  PtUtfrton  Hannah^  as  grandson  and  heir  at  law  " 
of  Erwin  Faiter$9n^  brought  his  action  of  ejectnient  against 
Jame9  l^Clenahan^  to  whom  William  M^ClenaAan  had*  con- 
veyed the  810  ac^res)  and  obtained  a  judgment;  whereupon, 
they  filed  their  bill  in  the.  Superior  Court  of  Chancery  at 
Staunton,  praying  an  injunction  totlie  judgment,  and  a  con- 
veyance of  the  land  from  Puttefon  Hannah^  who  was  made 
the  only  defendant ;  alsOf  for  general  relief.  The  chancellor 
granted  the  injunction;,  but,  on  hearing  the  answer,  exhibits, 
and  depositions,  he  dismissed  the  bill  with  costs,  <<  without 
prejudice  to  the  plaintiffs'  right  of  recovery  at  law  upon  the 
vrarranty  in  the  deed." 

From  which  decree  the  complainants  appealed. 

WiH  for  the  appellants.  The  court  b  not  precluded,  from 
decreeing  a  specific  performance  in  this  case,  by  the  length 
of  time.  Mr.  Watstmy  the  purchaser  of  the  equitable  title, 
was  a  non-resident  of  Virginia.  In  1785  the  title  bond  was 
acknowledged  by  George  Hannah  to  be  good,  and  the  claim 
subsisting.  This  is  a  stronger  case  than  that  of  Key  vs, 
Bord,  decided  a  few  days  ago.  In  1785  there  was  clearly 
an  equiuble  title  in  WaUim'a  heirs,  of  which  George  Han- 
nah became  the  purchaser.  The  q^uestion  is,  whether  the 
purchaber  enured  to  himself  alone,  or  to  his  wife  ? 

With  whose  property  was  the  equity  purchased  ?  He  paid 
bonds,  which,  by  his  right  as  husband,  were  Ma  property. 
Although  the  legal  title  remained  in  the  wife,  and  descended 
to  her  son,  the  latter  took  nothing  but  the  legal  title.  The 
equitable  title  was  vested  in  George  Hannah^  and,  by  virtue 
of  the  deeds  from  hin,  in  my  client. 

WUimtkBy  contra.    The  first  application  bv  a  conveyan^ 
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KoTVMBSB,    of  the  land  was  in  17859  twenty'tune  years  after  paftnMit 

i^.^^,,Lj   should  have  been  made,  and  the  conTeyaHfie  executed.   Tbift 

M<Clenahaii8  ^on\d  have  been  too  long  a  time)  eyen  i^  origiiudljrf  a  deed 

,  ^-  had  been  executed,  and  a  mortgage  taken  to  secure  the 

Hannah.  j.         .       . 

purchase  money.      The  courts  of  equity,  by  analogy  wuh 

the  statute  of  limitations,  will  not  decree  a'redemptioD  of  a 

mortgage  after  twenty  years.(a)      If  this  be  the  rule   ms  to 

on  Jfortff.  ISO  mortgages,  how  much  the  more  should  it  apply  in  the  case  of 

Is  ^^Bwr^^  ^  contract  for  a  purchase,  where  the  legal  title  has  never 

Verur.  340 ;       been  for  an  instant  out  of  the  vendor  and  his  heirs  ?  Time 

Tunar,    2^      «^o«^  *8  a  suflRcicnt  bar  to  the  aid  of  a  court  of  equity, 

Veni.  418.        (^j  ^^  ^  ^ju  foj.  specific  performance.    This  would  be  an  ef^ 

(6)    Su^d.     ^ 
246;  Barring,  (ectuai  bar,  even  if  Watson^  or  his  heu^,  were  askmg  his  aid. 

'*^  IkVesey^jr  ^^^  *  person  pretending  to  be  a  purchaser  firom   George 

686 ;     Wing'   Hannahy  after  the  death  of  the  daughter  of  Ervm  Patter^ 

2  Bn.  P.  c!  soTiy  upon  an  alleged  purcliase  by  him  from  the  attorney  in 

W  ^y^E^  ^^^  ^^  WUliam  J^eely^  and  he,  too,  the  person  who  induced 

of  Thanet,  5   the  iftttomey  to  give  up  the  bond  because  it  would  not  enable 

Vami^v    'if*    790  #  o  » 

note*.  '  ^^"*  ^^  recover,  would  surely  find  less  favour. 

If  Oeorge  Hannah  himself  had  brought  a  bill  to  compel 
the  heir  of  Vatteraon  to  couvey,  equity  would  not  have  de* 
creed  in  his  favour  upon  such  a  stale  claim  :  but,  indeed,  be 
was  not  a /^{/rcAo^er.  The  transaction  between  him  and  Ro* 
bcrt  Anderton  was  a  mere  rc8ciB9U>n  qf  the  contract^  which 
equity  would  not  have  enforced.  This  u  evident  fbom  the 
depositions  of  Robert  Andereon  himself,  and  his  son  WUUam^ 
who  was  present  The  power  of  attorney  did  not  autho- 
rize  his  selling  the  land.  He  gave  up  the  title  bond,  be- 
cause the  appellant,  WUliam  M^Cienahanf  assured  him  it 
was  defective,  and  that  he  could  not  enforce  a  conveyance. 
Can  it  be  believed  that  the  parties  intended,  the  one  to  sell, 
and  the  other  to  purchase,  under  such  circumstances  I 

Wirt  in  reply.  The  authorities  quoted  by  Mr.  WUtiami 
relating  to  mortgages,  are  not  applicable.  After  twenty  years, 
the  court  presumes  that  the  mortgage  has  been  discharged, 
because  an  entry  may  be  made  within  that  time.  Besides,  a 
mortgage  is  considered,  in  equity  a  security  for  money ;  and) 
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after  twenty  fears,  a  bond  is  presumed,  at  law,  to  have  been    Notembbr, 
paid.  We  had  no  right  of  entry  in  this  case.  The  analogy  of   i^.^^,^! 
the  limitation  of  a  writ  of  right  more  properly  applies  to  our  M'Cienahaiw 
case,  than  that  of  an  ejectmen.t  or  bond.    The  cases  quoted  ^ 

from  Sugdcn  and  others  are  cases  of  neighbourhood  resi- 
dence; not  like  this,  where  the  purchaser  resided  in  the 
state  of  Pennsylvania,  and  the  vendor  in  a  remote  part  of 
Virginia.  A  portion  of  the  time,  too,  elapsed  during  the 
revolutionary  war,  when  the  courts  of  justice  were  shut. 

George  Hannah  was  clearly,  entitled  to  the  money  due  on 
the  bond  which  he  gavp  up  to  Andcrton.  The  tranter  of 
the  titl^  bond  to  him,  though  without  assignment,  gave  him 
the  equitable  title. 

Mr.  fTi/Aamtf  says,  that  this  was  a  re$ci8aion  of  the  contract^ 
and  not  a  purchase  of  the  equitable  title.  But  George  Han* 
nah  could  only  have  been  tenant  by  the  curtesy,  and  had  no 
power  to  recind  the  contract.  He  had  no  title  in  him  before 
he  purchased  of  Anderaon,  It  was,  therefore,  a  clear  de« 
tached  purchase  by  him  of  the  outstanding  equity. 

Even  if  it  was  a  rescission,  the  equity  passed  to  somebody  : 
but  it  could  pass  to  no  one,  but  to  him  who  gave  up  for  it 
the  bond  for  the  purchase  money,  which  was  his  property. 
There  being  no  proof  of  agency,  be  must  be  considered  as 
purchasing  in  his  own  behalf. 

M^Clenahan  was  called  on  as  a  neighbour  for  his  advice; 
to  settle  a  dbpute  :  at  that  time  he  was  indifferent,  and  had 
no  interest.'  His  purchase  of  George  Hannah  was  not  until 
ten  years  afterwards.  Could  his  erroneous  impression  that 
the  bond  was  defective,  prevent  him  from  buying  the  land  ? 
He  bought  for  a  valuable  and  sufficient  consideration,  which 
he  fully  paid,  and  by  means  of  part  of  which  George  Hannah 
bought  a  negro  woman  and  child,  now  in  the  possession  of 
Patterson  Hannah^  who  surely  ought  not  to  hold  the  property 
vrhich  his  father  received  for  the  land,  and  yet  hold  also  the 
land  itself.  Equity  requires,  as  in  the  case  of  Hook  vs.  Roasy 
that  he  should  be  held  to  the  altematwey  either  to  relinquish 
the  one  or  the  other. 
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KoTxmsB,        Thuredat/y  JVovem&er  23d,  Judge  Roakb  proQouaced  the 

1815.  •        •  •  f  II 

court  8  opuiiou  as  follows : 
^^^^^^^^^^ 
M^Clenahans      ^^  appearing  that  the  power  of  attorney  from  WilHam  JVc€fy 

V.  to  Robert  Anderaofiy  among  the  exhibits,  merely  authorized 

the  said  Anderson  to  perfect  the  contract  of  1753,  between 
Erwin  Patterson  and  William  Watson^  under  wnom  the  said 
Jfeely  claimed,  by  paying  the  balance  due  for  the  land  there- 
by contracted  to  be  conveyed,  and  procuring  the  legal  title 
therefor ;  and  that  it  did  not  authorise  him  to  make  sale 
thereof,  especially  for  a  smaller  sum  than  it  actually  cost  m 
the  year  1753  ;  and  it  beiogr  evident  that  this  land  had,  in 
the  mean  time,  very  much  increased  in  its  value ;  and  there 
being  moreover,  reason  to  believe  that  the  contract  in  1785| 
between  George  Hannah  and  th^  said  Anderson,  was  influ- 
enced, if  not  induced,  by  the  practices  of  the  former  upon 
the  weakness  and  credulity  of  the  latter ;  the  «ourt  is  of 
opinion,  that  the  right  accruing  to  xhe  appellants,  under  the 
said  last  mentioned  contract,  does  not  stand  on  such  «  foot- 
ing of  fairness  and  equi^  that  it  ought  to  prevail  over  the 
legal  title  of  the  appellee. 

On  this  ground,  and  believing  that  nothing  dcmc  in  this 
suit,  between  the  present  parties,  can  bar  pr  affect  the  right 
of  William  Jieely,  or  those  claiming  under  him,  paramount 
the  contract  last  mentioned,  if,  after  so  great  a  lapse  of  time, 
and,  under  all  the  circumstances  of  this  case,  he  or  tbey 
should  think  proper  to  assert  the  same,  the  court  is  of  <^i* 
nion  to  aftrm  the  decree. 


ms.  Oarlaftd  against  Eao0. 

(itet*XecS     ^»»*Y  Enos  and  OjiMa  his  wife,  and  the  same  Henry 

ing  his  debts  £nos,  administrator  with  the  will  annexed,  of  Martha  DuBer, 
mnd  some  lega- 
cies to  be  paid,)  becpieatbed  the  residae  of  his  estate  to  his  children*  eouall^  to  be  di- 
vided among  them ;  with  a  proviso,  that,  if  either  of  his  daughters  should  die  without 
kwfld  heir,  her  part  ^ould  be  equally  divided  among  die  survivors  of  his  childreii. 
One  of  the  daughters  took  possession  of  certain  sUves  in  her  share,  and,  having  mamcd, 
died,  without  any  child.  For  more  than  five  years  after  her  death,  her  husband  con- 
tinued to  hold  and  use  the  slaves  as  his  own,  without  any  demand  being  made  by  the 
surviving  children  of  the  testator.  His  possession  was  considered  adverse  to  their  title ; 
and  a  purchase  from  him  was  protected  by  the  act  of  limitations. 
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^eceuedy  exhibited,  in  the  fear  1809  or  1810,  their  bill  in  the 
Superior  Court  of  Chancery  for  the  Williamsburg  District, 
against  Elizabeth  Oarland  and  WiUmm  Shackei/brd^  setting 
fbrth,  that  Mwtha  Dulier  (whose  first  husband's  name  was 
6u/Ar^,  after  whose  death  she  married  Duliery  yfhom  also 
she  sumved,)  was  a  daughter  of  Daniel  J^ew  ;  that  Daniel 
^eto  made  his  will  in  1775,  which  was  duly  proved  and  re- 
corded in  Gloucester  County  Court,  May  1776,  and  contains 
the  following  bequest ;  viz.  **  After  my  just  debts  and  above 
legacies  being  first  paid,  my  will  is,  that  the  remainder  of 
my  estate  be  equally  divided  between  my  children,  as  follow* 
eth,  John  J^evf^  Daniel  JWtv,  Martha  Guthrie^  Sarah  AVw,  and 
Elizabeth  Garland,  My  will  is,  that,  if  either  qf  my  daughters 
die  without  lawful  heirj  th^t  their  part  qf  my  estate  be  equally 
divided  between  the  aurvfvors  qfmy  children  ••"  that  the  lega- 
tee, Sarah  Mwy  intermarried  with  the  defendant,  William 
Shacke(fi>rdj  and  took,  under  the  above  recited  bequest,  fif^ 
teen  negroes,  and  died  without  leaving  any  children^  or  having 
ever  had  a  child;  her  brothers,  John  and  Daniel^  having  died 
before  her,  without  issue ;  that  the  only  children  of  the  tes- 
tator who  survived  the  said  Sarah,  were  her  sisters,  Eliza* 
beth  Garlafidf  and  Martha  Dulier,  then  a  second  time  a  wi« 
dow  ;  wherefore,  the  said  Elizabeth  and  Martha  became  en- 
titled, in  equal  shares,  to  the  1 5  slaves  aforesaid ;  that  Mar* 
tha  Dulier  made  her  will  in  January  1807,  which  was  duly 
proved  and  r^orded  in  Gloucester  County  Court,  May  1809, 
by  which  she  devised  and  bequeathed  all  her  estate  (except 
one  feather  bed)  to  the  female  plaintiff  her  daughter ;  that» 
consequently,  the  plaintifi^  had  become  entitled  to  one  half 
of  the  said  slaves  ;  but  that  William  Shacke(ford,  the  husband 
of  the  said  Sarah,  and  Elizabeth  Garland,  the  other  surviving 
slater,  had  divided  them  all  by  composition  between  them* 
selves,  seeking  to  exclude  the  plaintiffs  from  any  share  of 
them.  The  bill  demanded  a  discovery  of  the  number,  names, 
ice.  of  the  said  slaves,  in  the  possession  of  each  defendant— 
of  the  composition  made  between  them--and  of  the  time  of 
Sarah  Shackelford's  death ;  praying  an  account  of  profits^ 
and  a  division  of  the  property,  and  the  profits  thereof  since 

VOL.  IV,  3   S 


^OVSHBlBy 

1815. 
Garland 

V. 

Boot* 


Digitized  by  VjOOQIC 


(06  Sufreme  Court  qf  JfpeaU. 

KoTBMBi^    her  death)  between  the  defendant   Elizabeth  and  the  pUun^ 

1815.  .^ 

V^rv^    tiff*- 
Gariand  Elizabeth  Garland*9  answer  admitted  the  will  of  Daniei 

J^'  Jiev>y  «s  set  forth  in  the  bill ;  (submittinr  the  constmction 

Enos« 

thereof  to  the  court;)  the  several  marriageB  and  deaths 

therein  set  forth,  and  particularly  the  death  of  Sarah  Shack* 
e(ford  vHthout  Usucj  wliich  event,  as  she  alleged,  happened 
in  December  1797,  after  the  death  of  Martha  Dulitr*9  last 
husband.  Shelarther  stated,  that  Martha  Dulier  died  about 
the  1  St  of  February  1807;  that,  from  the  year  1797,  until 
then,  (during  all  which  time  the  said  Martha  was  diecaven^ 
fVUliam  Shackelford  held  quiet  advereary  fioMcamon  of  the 
slaves  now  in  controversy,  whei^by  he  acquired  a  complete 
title  to  them  ;  and,  having  so  acquired  title,  he  conveyed  a 
part  of  them  to  this  defendant,  by  bill  of  sale,  on  the  4th  of 
February  1807.  With  her  answer,  she  exhibited  the  bill  of 
sale,  the  consideration  expressed  in  which  was  one  thom^and 
fioundBy  and  relied  on  the  act  of  limitations  as  a  complete  bar 
to  the  phdntiff's  claim. 

The  answer  of  WHmm  Shackelford  als#  admitted  the  wfll 
of  Daniel  J^evfy  as  set  forth  in  the  bill,  the  several  marriages 
and  deaths  therein  set  forth,  and,  particularly,  the  death  of 
his  wife  Sarah  without  Ueue  $  w|thout  stating  the  time  qfher 
death.  He  stated  that  he  was  in  ^  quiet  fioeeet^ion**  of  the 
slaves,  which  his  wife  took  under  the  will  of  Daniel  JSTew  her 
&ther,  for  ten  years  ^from  the  time  qfhie  marrk^e  ;**  that, 
after  his  wife's  death,  he  yielded  to  a  proposition  of  the 
other  defendant,  EHzabeth  Gor/cim/,  for  the  division  of  the 
slaves  he  held  in  right  of  his  wife ;  whereby  he  reserved  to 
himself  five  of  them,  and  assigned  to  her  ten  ;  taking  from 
the  said  Elizabeth^  at  the  same  time,  bond  and  sure^,  con- 
ditioned  to  mdemnify  him  against  the  claim  of  Martha  Du- 
ller and  her  representatives  ;  ^  that,  as  to  the  five  negroes 
reserved  by  him,  he  not  only  relied  upon  the  said  bond  of  in- 
demnity, but,  having  been  in  fio9$ee9ion  qfthe  same  fw  more 
than  five  years  f  which  vnu  an  adverse  fioeeeeaionf  he  relied 
upon  the  said  possession  as  giving  an  absolute  right  under 
our  laws ;  and  that  he  considered  it  wu  the  fntention  ^  the 
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S4M  EHzabeik^  (uU  wot  hU  own  vUhy  4hat  Martha  DuUer^  or    Voman^ 

1815 
Aer  hetTB^  thould  /urvejive  of  the  slaves  by  him  rendered  uhto    .  '    , 

iAe  said  EUzabethy  being  one  third  of  the  whole:*  Garland 

It  vas  proved,  by  the  deposition  of  Vincent  Garland^  that  ^• 

Afariha  DtUier  died  before  Elizabeth  Garland  was  in  posses- 
sion of  the  pegroes ;  and  that  Elizabeth  Garland*s  husband 
4ied  in  October  1801 ;  and,  by  the  deposition  of  William 
^ergusony  that  Sttrah  Shacke(fimi  &ed  in  December  1796; 
that  William  Shackelford  remained  in  peaceable  possession 
of  all  the  negroes  till  1807;  always  claiming  them  as  his 
property,  and  using  them  as  sBch. 

The  chancellor,  at  October  term  1813,  dismissed  the  bill 
as  to  the  defendant  Shackelfordf  and  decreed  to  the  plaintifis 
one  half  of  the  slaves  which  Shackelford  hai)  surrendered  to 
the  defendant  Garlartdy  and  one  half  of  the  profits  since  they 
came  to  her  possessidti ;  of  which  profits  he  ordered  an  ac* 
count.    The  defendant,  Qarlandy  appealed  to  this  court. 

Wirt  for  the  appellant,  contended,  1st,  that  WHUam  Shack' 
^ord  held  hfee  in  the  slaves,  under  the  will  of  his  wife's 
&ther  :  (but  this  point  he  did  not  fitess  :) 

2.  That  if  hb  title  were  originally  defective,  it  became 
complete  by  an  adversary  ^session  of  ten  years ;  and  it 
wall,  therefore)  competent  to  him  to  pass  a  clear  title  to  the 
defendant :  (in  support  of  thia.point,  he  relied  iipon  JVevfby*8 
qdvfdni^pratqr  v.  Blfikey^  3  H.  and  M^  57  ;  and  S/iQttswood  v. 
Dandridg^j  4  ^*  and  M.  145.)  ' 

3.  That  if,  on  the  contrary,  Shackelford*s  title  was  not  comr 
plete,ao  that  a  purchaser  under  him  would  not  be  protected, 
the  decree  should  have  been  for  a  division  of  the  whole  fif- 
teen  slaves  and  their  increase,  between  the  plaintiffs  and 
the  defendant  Elizabeth  Garland  i  and  if  the  dismission  of 
the  bill  was  right  as  to  Shackelford^  the  same  grounds  would 
have  justified  its  dismission  as  to  her. 

4.  The  answer  of  Shackelfird  is  no  evidence  against  the 
(^erdefendant,  who  was  his  alienee  ;  his  declarations  in  this 
an9wer>  being  siade  n^seju^tfto  bis  giving  ^be  bill  of  ^aki 
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IforBKBnt,    b«Sne  inconsistent  therewith :  Fqrd  y.  Qrcy^  1  Saik.  dS6^  ttd 

1815 
^J^^^    6  Mod.  44 ;  -»«//.  ^.  P.  338  ;  2  Bac.  639. 

Garland  Even  if,  instead  of  the  answer  of  a  co-defendant,  it  had 

^'  been  the  deposition  of  a  good  witness,  it  would  have  nothing 

to  do  with  the  cause,  since  it  spealis  of  facts  not  fiui  in  isoue 

(a^  Qxfp,  Eg.  by  the  6UL{a)    So  far,  indeed,  is  a  deposition  from  being  evi^ 

dence  of  a  feet  not  charged  by  the  bill,  that  no  interrogatory 

in  the  bill,  poinung  to  this  new  matter,  without  a  preriotts 

(5)  Mtf,^;    allegation  thereof,  would  compel  the  defendant  to  answer.  (6) 

ker^v.  Catier  '^^^  court  could  not  notice  the  circumstances  stated  by 

wOe,  p.  '  Shackelford^  even  so  fiir  as  to.  direct  an  issue  to  try  their 

truth  ;  for  ^  an  issue  out  of  Chancery  ought  not  to  be  direct- 

ed  to  try  a  claim  altogether  unsupported  by  testimony,  or  a 

title  not  alleged  in  the  bUl^  but  suggested  in  the  answer, 

(c)  Payne9  v,  without  proof."(c)    Besides,  the  circumstances  alleged  by 
C^,  X  Mmf,  shacke(fordj  having  not  been  put  in  issue  by  the  bill,  Mrs, 

Garland  was  precluded  from  taking  testimony  to  dispror* 
them.(l)  Of  course,  she  ought  not  to  be  affected  by  them. 
But,  indeed,  this  Answer,  if  it  were  evidence,  makes  no 
case  for  the  plaintiff.  It  contabs  nothing  but  dn  inferemeej 
or  sufi/iosition  of  the  respondent,  that  Elizabeth  Garland 
would  give  half  of  the  negroes  to  the  representatives  of  Maa^ 
tha  JDulier,  As  to  them^  the  transaction  between  ShackeffMt 
lind  her  was  rea  inter  alioi  aeta^  and  could  raise  no  considera- 
tion in  their  favour. 

5.  If  the  complainants  meiuit  to  rest  their  claim  en  the 
case  made  by  that  answer,  the  bill  should  have  been  amend* 
ed,  so  as  put  those  fects  in  issue  as  to  the  defendant,  EUsa- 

(d)  Coop,  Eg.  beth  Garland/d) 

6.  Th^  bill  of  sale  from  Shackelford,  being,  on  its  feoe,  in 
consideration  of  ow<  thouaand  fioundsj  is  conclusive  proof  of 

W  ^once  V.      the  character  aAd  consideration  of  tho  transfer.M 
and  M.  288. 

Leigh  for  the  appellee.    Both  the  htw  and  substantial  equi* 
ty  of  this  case  are  in  fevour  of  my  client. 
As  to  the  first  point,  the  ejtecutory  bequest  in  the  wiH  ctf 

(l)Note.    8ee|f>f*v.J|^3P.fr««.31t 
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JDaniel  ^Tew  was  certainly  good;  for  the  contingency  was  not    NomiBSB» 
U)o  remote.    The  equal  division  directed,  and  that  between    .  *     , 

the  testator's  own  ^^  chOdreriy^^  not  heirs  or  itsue^  shews  that       Garland 

the  bequest  was  fiersonal  to  them,  and  therefore  intended  to  ^' 

£nos. 
take  ettect,  not  on  tin  indefinite  failure  of  heirs  of  the  daugh- 
ters, but  on  a  failure  of  heirs  within  the  lifetime  of  some  one 
or  more  of  his  children,  which  alone  had  been  a  sufficient 
restriction  i  but  the  bequest  is  to  the  survivors  of  his  chil- 
dren, that  is,  to  the  children  surviving'  the  daughter  dying 
without  heir  ;  which  plainly  imports  a  dying  without  heir  Irv- 
ing at  the  death  of  the  first  taker,  (a)  (a)  2  Feam^, 
I  had  thought  the  single  question  in  the  cause  was,  whe-  )^^2*^' ' 

ther  the  act  of  limitation  was  a  bar  to  the  plaintifiTs  re*  Brewer  and  ux 

y  V.  Otde,  1  CaU^ 

<^^rr'  212;  Ihitmand 

Mrs.  Shackelford  died  in  1796  ;  her  sister  Mrs.  Z)tt/fVrbe*  «^7-  ^'^^ 
^  Ibid,  342 ;  i%- 

ing  then  discovert ;  and  Shackelford  her  husband  remained  gmbothum  v. 

in  possession  of  all  the  slaves  which  fell  to  his  wife's  share,  fis'^^igaa^H 
from  her  death  till  1807,  without  any  demand  made  by  Mrs.  v.  Pleatant^, 
Dulier^  and,  of  course,  without  any  refusal  on  his  part  to  de-  aU  v.  Epjjes,  % 
IWer  the  slaves.  mf'  ^^"^^ 

Was  this  an  adverse  possession  ? 

If  one  come  lawfully  into  possession  of  slaves,  having  an 
estate  in  them  for  the  life  of  .another,  and  hold  over  after  the 
determination  of  such  estate ;  whether  his  so  holding  over, 
alone«  without  any  other  circumstance,  constitutes  an  adverse 
possession  in  him,  as  against  the  remainder  man,  is  a  general 
question,  which,  to  my  knowledge,  has  never  yet  been  de» 
cided. 

On  principle,  I  should  think  it  does  not. 

Had  the  subject  been  real  estate j  or  a  chattel  real,  the  hold- 
ing over  bad  clearly  been  not  an  adverse  possession,  but  a 
mere  tenantcy  at  sufferance,  which  never  becomes  an  adverse 
possession,  till  the  owner,  by  some  public  and  avowed  act, 
declare  it  to  be  tortious.  And,  by  analogy,  the  mere  holding 
over  of  slaves  ought  not  to  be  regarded  as  an  adverse  pos- 
session, until  the  right  owner  declare  it  to  be  tortious  by 
some  public  avowed  act;  as  demand  and  refusal,  which 
irodd  beeqioivatoiUwitheaUy  upon  real  estate^ 
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^^.^J.  declaration  that  he  had  ncTcr  claimed  an  adTerse  potsesskm 
Garland  ag&inai  Mrs.  Duller  quoad  ttoo  third*  of  the  slaves.  He  says 
▼•  it  was  his  intention  and  wish,  as  he  understood  it  to  be  that 

of  Mrs.  Garlandy  that  the  plaintiffs  should  have  half  of  the 
two. thirds  of  the  slaves  he  conveyed  to  her ;  and  the  uMng 
On  indemnifying  bond  against  the  claim  of  the  platnilffs  was 
a  recognition  of  their  right,  on  his  part,  as  the  giving  U  was 
a  similar  recognition  on  Mrs.  Giarltmd^9  part. 

But  it  is  objected)  that  the  matters  in  Shackt^ord**  an- 
swer are  not  in  issue  between  the  plaintiffs  and  the  defendant 
Gariandf  dJkd  that  the  anawer  of  the  fofmer  is  no  evidence 
against  the  latter. 

As  to  the  first  branch  of  the  objecdon,  I  answer,  the  mat^ 
ters  in  Shackelford**  answer  are  important,  only  as  they  re- 
gard  the  point  oi  adverse  ft  oases  aion  ;  a  point  directly  in  issue 
between  the  plaintiffs  and  the  other  defendant  As  to  the 
resty  I  admit  the  general  rule,  that  the  answer  of  one  is 
not  evidence  against  anothen  but  here,  the  answer  of  the  one 
defendant  is  relied  on  only  to  shew  the  character  of  bis  own 
possession,  which  possession  the  other  defendant  relies  on,  as 
her.nuiin  defence;  and  if  Shackelford**  simple  admission,  that 
his  possession  was  not  adverse^  would  have  been  good  evin 
dence  to  that  point,  can  there  be  a  doubt  that  his  answer  on 
oath  is  good  evidence  ?  ' 

Where  two  defendants  2if  jointly  ihtlrestediihe  answer  of 
(fl)  ^^^  on  oDe  is  evidence  against  the  other,  even  on  a  trial  at  law.  (a) 

Wirt  m  reply.  Mr.  heights  cases,  on  the  subject  of  a  te- 
nant of  real  estate  holding  over  after  his  term  has  expired, 
are  all  cases  where  the  possession  commences  by /kermlMloi» : 
but  here,  the  possession  of  Schackelford  commenced  ad-oersa* 
rily.  He  held  the  slaves,  as  his  own^in/ee  wnfile,  during 
his  fvifc*s  Ufe.  After  her  death,  he  only  continued  to  assert 
the  rights  of  ownership  which  he  did  in  her  lifetime. 

I  deny  that  his  answer  is  evidence,  as  to  any  point>  against 
the  other  defendant.  Thtre  is  nxni  one  allegation  in  the 
bill  touching  the  character  of  hb  possession.  The  question 
concerning  it  was  not  raisedi  umil  introduced  by  the  plea  of 
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the  act  of  limitations.    There  b  no  privity  between  Shack  -  November, 
e(ford  ViUd  Mn.  Garland.    The  cases  in  P^aA-^  relate  to  mer-    »    ^^^1    , 
cantile    partiiers,  who    have   power  to   bind   each    other.      GarUnd 
Shackei/erd  hin&self  says,  that,  as  to^ve  of  the  negroes,  his 
possession  was  advene^  and  hf  pleads  the  act  of  limitations. 
What  was  true,  as  to  five,  was  equally  true  as  to  all.    He 
says  nothing  about  the  character  of  his  possession  in  any 
other  part  of  his  answer. 

J^eii^h  referred  to  SndSh  and  wife  vs.  Tovme*9  adminUtrator^ 
ante  p.  ,  to  shew  that  Shackelford  a  parol  acknowledg- 
ments would  have  been  inadmissible  for  the  purpose  oS  re- 
butting his  alleged  adverse  possession. 

Wirt  referred  to  Hovendon  vs.  Lord  Anneslcy^  3  Schoalea 

l3t  hcfnyy^  633;  Luckey  vs.  Lockey,  Preccdia  in  Chan.  518 ; 

la)  to  shew  that,  in  cases  of  fruatay  the  act  of  limitations  be-     (fl)  Same 

case,    1  £q. 
gins  to  run  from  the  time  when  the  trust  has  ceased ;  also  CaaetAbr  304, 

Weatem  vs.  Canwrighty  Select  caaea  in  Chan.  34 ;  and  South  ^^^^  *   ^^' 

Sea  Comfiany  vs.  fVymondaell,  3  P.  Wma.   143,  as  shewing 

that,  even  where  the  possession  commences  by  frauds  the 

act  will   run,  unless  the  claimant  aganist   the  possession, 

proves  that  the  fraud  did  not  come  to  his  knowledge  until 

within  five  fears  before  the  filing  of  his  bilU 

M}vember^%Ay  1815.  Judge  Roamb  pronounced  the 
court's  opinion,  as  follows  : 

The  court  is  of  opinion,  that  the  decree  in  this  case  is 
erroneous,  in  not  having  dismissed  the  bill  of  the  appellees^ 
ms  well  as  to  the  afifiellantf  as  to  the  defendant  Shackelford^ 
therein  named ;  it  appearing,  from  the  evidence  in  the  cause, 
that  the  title  to  the  slaves  demanded  by  the  bill  was  vested 
in  the  appellant,  by  an  adversary  possession  of  them  for  more  . 
than  five  years,  by  the  said  Shackelford^  under  whom  the  ap- 
pellant claims.  The  decree  is  therefore  to  be  reversed  with 
C0SU9  and  the  bill  dismissed  as  to  the  appellant  also. 
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Argued  7%t«r»-  .  ^ 

day^  November 

2M 1815.  THIS  was  an  action  of  trespass  on  the^  case,  in  the  Sape- 

1.  Under  the  rior  Court  of  Cumberland  County,  brought  by  the  appellant,  a- 

3?st^8a9^**^  gainst  the  appellee,  deputy  sheriff  of  that  county,  for  an  illegal 

"  concerning   gale,  under  colour  of  the  defendant's  office,  of  two  slaves  of 

and^or^  oUier  the  plaintiff  taken  in  execution  by  the  defendant ;  that  is  to 

purposes,"  the  ^^  ^  ^^^  f^^  ^^,^  instead  of  on  crcrff/,  uniil  the  expiration 
debtor  was  not     /'  '  ^ 

entitled  to    a  of  the  act  of  assembly  of  January  3 1st,  1809,  '<  concerning 

tion    or^^to^a  executions  and  for  other  purposes,*'  according  to  the  pro?*- 

sale  of  the  pro-  jjong  ^f  ^hat  act,  then  in  force.  Plea  "not  guilty,"  and  issue. 

dit,    on    any     On  the  trial  of  the  cause,  the  plaintiff  introduced  evidence 

■^rf^temited  ^^^  ^  pursose  of  proving,  that  the  defendant,  as  sub-sheriff 

after  the  pas-  of  the  County  of  Cumberland,  under  the  executions  in  the 

sage     ere   .   j^^.jj^pj^^jQj|  mentioned,  took  the  two  negro  slaves^  therein 

2.  The  pro-  named,  the  property  of  the  plaintiff,  during  the  operation  of 
13th  section  of  the  act  aforesaid;  that  the  said  executions  issued  on  judg- 
qiSrine^^the"  '^^'^ts  on  forthcoming  bonds,  uken  on  contracts  entered  into 
debtor  to  ^vf  anterior  to  the  31st  day  of  January,  1809;  that  Uie  slaves 
did  not  em-  were  advertbed  for  sale  by  the  defendant,  under  the  said 
oT^wde  uiSer  ^*®^'*^^^"*  »  ^^^^^  ^^  plaintiff  having  iSdle^  to  avail  himself 
the  14th  sec-  of  the  provisions  of  the  said  act  of  assembly,  by  giving  bond 

and  security  in  court  or  in  the  clerk's  office,  the  defendant 
proceeded,  on  the  day  appointed  for  the  sale,  to  sell  them 
for  ready  money  to  the  highest  bidder,  for  prices  greatly  in- 
ferior to  what  they  would  have  sold  fiar  on  a  credit  until  the 
end  of  the  session  of  the  legislature  then  next  ensuing ;— - 
that  the  plaintiff  atUnded  on  the  day  of  sale,  and,  before  the 
property  was  set  up  to  be  bid  for,  offerei)  to  give  to  the  de- 
fendant bond  and  security  for  the  amount  of  the  said  execu- 
tions, including  principal,  interest,  and  cosu  ;  that  the  se- 
curity offered  by  the  plaintiff  was  acknowledged  by  the  de- 
fendant to  be  sufficient,  but  he  refused  to  take  such  bonds; 
that,  when  the  property  was  offered  for  sale,  the  plaintiff  de^ 
manded  of  the  defendant  that  he  should  sell  the  same  for 
the  amount  of  the  executions,  (including  all  costs,)  on  a  cre- 
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dk  nntil  the  end  of  the  session  of  thb  legislature  then  next    Novsmbsb, 
following,  or  the  repeal  of  the  said  act ;  which  he  refused  to    ,  ' 

do,  but  sold  the  same  for  ready  money:  whereupon,  ihe  de- 
fendant, by  his  counsel,  moved  ihe  court  to  instruct  the  jury, 
that,  if  the  foregoing  facts  were  proved  to  their  satisfaction, 
yet,  if  it  did  not  appear  in  evidence  to  them  that  the  plain- 
tiff had,  before  the  sale,  paid  off,  or  satisfied,  or  offered  to  do 
so,  all  the  costs,  which  had  accrued  on  the  said  judgments  at 
the  time  of  issuing  the  said  executions,  that  the  defendant 
was  not  bound  to  sell  the  properly  on  the  credit  aforesaid, 
but  was  justifiable,  under  the  law,  in  selling  the  same  for 
ready  money :  which  instruction  waa  given  by  the  court  to 
the  jury. 

The  plaintiff  excepted  to  the  court's  opinion,  and  (a  ver- 
dict being  found,  and  judgment  rendered,  for  the  defendant,) 
obtained  a  writ  of  auflerMcdeaa  from  this  court. 


Samuel  Taylor^  for  the  appellant.     The  decision   of  this 
case  depends  on  the  constructi6n  of  the  13th  and  14th  sec- 
tions of  the  act,  ^  concerning  executions,"  &c.,  passed  Ja- 
nuary SI  St  1809.  (a)    The  14th  section  is  merely  directory  W  See  acts  of 
.     •..—        •.  .  .  .  It.      1808,  ch.  5.  p. 

to  the  Bhertff^  and  does  not  require  any  thing  to  be  done  by  a     S^tpp.  to 

the  defendant.  Where  he  ^'faUa  to  avail  himaelf  of  the  in-  *^  f**^*  ^^' 
dulgence**  granted  in  the  foregoing  sections,  the  sheriff  was 
directed  to  sell  the  property  on  twelve  months  credit ;  in 
which  case,  evidently,  the  defendant  was  not  bound  to  pay 
the  costs,  before  such  sale.  It  was  t^e  intention  of  the  legis- 
lature to  provide  for  the  relief  of  every  description  of  debtors, 
upon  the  terms  of  securing  the  debt. 

Leigh  contra.  It  is  fairly  to  be  inferred,  from  the  bill  of 
exceptions,  that  the  executions  were  issued  upon  forthcom- 
ing bonds,  taken  after  the  3 1  st  of  January  1809;  if  which  was 
the  case,  the  judgment  ought,  at  all  events,  to  have  been  for 
the  defendant;  for,  according  to  the  third  section  of  the  act, 
the  contemplated  stay  of  execution  was  to  be  granted  on 
such  forthcoming  bonds  only  as  were  executed  before  that 

VOL.  ir.  .  3  T 
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dajr.  The  judgment)  therefore,  being  right  m  itaefff  oagirt 
.  to  be  supported,  even  if  founded  on  a  wrong  reason. 

It  may  be  said,  that  a  Ibrthcoming  bond  is  not  a  new  con- 
^rac/,  and  that  the  act  excepts  only  contracts  entered  into^re- 
viouBly  to  its  passage.  But  I  may  safely  contend,  that,  in  re- 
lation  to  thb  act  of  assembly,  the  forthcoming  bond  may  with 
propriety  be  considered  a  new  contract. 

The  13th  section  is,  in  terras,  almost,  the  ^struction  given 
by  the  court  in  this  case.  It  is  not  reasonable  that  the  plain- 
tiff should  be  made  to  pay  the  costs  to  the  clerk,  sheriff,  8tc^ 
and  then  get  only  a  stay-bond,  for  those  costs  and  his  debt 
also.  It  is  equally  reasonable  b  every  case  that  the  defendant 
should  pay  the  costs,  before  he  should  have  the  t>eBefit  of 
the  act«^ 

It  may  be  said,  that  the  execuUons  ought  not  to  have  issu- 
ed, until  sixty  days  after  the  judgments  were  rendered.  But 
the  time  when  they  issued  does  not  appear;  and  a  judgment 
ought  to  be  presumed  to  be  right  until  the  contrary  ap- 
pears* 

I  submit  a  question,  whether  the  action  lies  againt  the  de^ 
puty  sheriff  ? 


WirtyOTi  the  same  side,  confined  his  remarks  to  the  con- 
struction of  the  13th  section  ;  contending,  that  no  ^  tale^  or 
other  proceeding,"  could  be  stayed,  nor  could  the  defendant 
avail  himself  of  ^  any  of  the  provisions  of  thia  acty*  without 
paying  all  costs  which  had  accrued.  Is  not  the  14th  section 
one  of  the  firovinons  of  the  act  f  and  must  not  the  act  be 
construed  by  taking  it  all  together  ? 

Taylor^  in  reply.  The  inference,  that  the  forthcoming  bond 
was  executed  after  the  passage  of  the  act,  is  not  warranted 
by  the  record.  According  to  the  case  of  Brooke  v.  Ro^ne 
\^  Co.y  1  Call,  345,  a  forthcoming  bend  is  not  a  new  contract, 
but  merely  an  evidence  of  an  old  debt.  The  proviso  an- 
nexed to  the  8th  section  clearly  shews,  that  the  act  applies 
to  all  judgments  founde^d  on  prior  contracts,  though  pn>- 
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Aounced  afterwards ;  and  there  is  no  provision  in  the  act    Noysxbcb, 
fnaking  the  forthcohiing  bond  a  new  contract.  L^^-v-^ 

If  the  defendant  had  not  demanded  any  stay  ofthe  judg-  |Richardson 
ment)  or  execution,  it  would  still  have  been  the  duty  of  the  ^ 

sheriff,  under  the  provision  ofthe  i4th  section,  to  sell  the 
property  on  credit. 

The  General  Assembly  was  legislating  for^  the  benefit  of 
Hfie  defendantBi  to  prevent  a  sacrifice  of  their  property. 
There  are  in  the  aet  very  few  provisions  for  the  benefit  of 
the  plaintiff. 

As  to  Mr.  Leigh*9  last  point ;  I  contend,  that,  in  this  coun* 
try,  the  fie/iuty  sheriff  may  b^  sued  for  malfeasance  in  office. 
In  England,  there  is  no  such  officer  known  to  thelaw:  but,  in 
Virginia,  he  qualifies  in  pourt^  and  is  made  personally  rer. 
sponsible  in  many  cases. 

Saturday i  Mnf ember  ?5th,  1  §  1 5.  The  president  pronounce 
Cjd  the  opinion  of  the  court  as  follows  ; 

Thp  court  is  of  opinion,  that  the  third  section  of  the  act 
f^  concerning  executions  apd  for  other  purposes,'^  passed  the 
31st  of  Januaiy,  1809,  limited  the  privileges  contemplated 
by  that  act  to  such  forthcoming  bonds  as  had  been  executed 
prior  to  the  passage  thereof;  and  that  the  proYisipps  of  the 
14th  section,  respecting  a  sale  on  credit,  ^o  far  as  regards 
(executions  on  forthcoming  bonds,  is  tp  be  \aiken  unde^*  th^ 
same  restriction, 

The  court  is  farther  of  opinion,  that  the  provisions  of  the 
13th  section,  requiring  the  debtqr  to  pay  and  satisfy  all  cos^s 
that  had  accrued  on  the  judgment,  decree,  execution,  &c., 
do  not  embrace  the  case  of  an  actual  ^le  under  the  14th 
.  section  i  and,  pp  this  ground,  admitting  that  the  forthcoming 
bonds,  stated  in  the  bill  of  exceptions,  were  executed  either 
before  or  after  the  passage  of  the  said  act,  the  ins^uction  of 
the  Superior  Coi^rt  to  the  jury  was  improper ;  yet  if  it  had 
sufficiently  appeared,  by  the  facts,  stated  in  the  bill  of  excep-  ^ 
tions,  on  which  the  instruction  of  the  court  was  asked  for 
by  the  defendant,  that  the  forthcoming  bonds  therein  men- 
fioned  Vfere  execi^ted  subsequently  tQ  the  passage  of  th^ 
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NovMBBB,  said  act,  the  court  is  of  opinion,  that  the  judgment  in  that 
,]^^^t^  case  would  be  affirmed,  inasmuch  as  it  wouid  have  been  im- 
Richardson  material  whether  the  plaintiff  had  paid  and  satisfied  .  the 
^.  costs,  or  had  refused  to  do  so ;  but  that  not  appearing  to  the 

satisfaction  of  the  court,  the  court  is  of  opinion,  that  the 
judj^'ment  aforesaid  of  the  superior  court  of  law  is  errone- 
ous, and  must  be  reversed ;  the  verdict  set  aside,  arid  the 
cause  remanded  to  the  said  superior  court  of  law,  for  a  new 
trial  to  be  had  therein,  on  which  the  instruction  in  the  bfll 
of  exceptions  is  not  to  be  given. 


Argued  Febru- 
ary 3  J,  6/A,  and 
7  th,  1815.  ,,.,,,  .         -n 

Higgmbotham  against  Browns. 

1.  In  a  suit 

agwnsttwode.      ^  SCIRE  facias  was  issued  from  the  clerk's  office  of  Al- 

fendants,  tlie  ,  ^ 

process  was     bemarle  County  Court,  in  favour  of  the  surviving  partners 

Trol^^^a^ler  o^  M'Credie,  mgginboiham  and  Company^  against  Bezaleel 

was  filed,  ap-  Brown  and  Benajah  Brown^jr,  special   bail  for    IViiliam  T. 

?acei*io'be  the  Henderson  and  Matthew  Henderson  ;  to  recover  of  the  said 

joint  plea  of  ^^^  ^^  amount  of  a  iudirment  obtained  by  the  said  compa- 
both;  to  which  ^      ^  .^  '  ,^t-  t. 

the  plaintiff     ny  against  their  principals.     The  sheriff's  return  was  "  Feb- 

de^ribTng'  it  ^^^^y  5th,  1808,  executed  on  Bezaleel  Srown  ;  Benajah 
as  "the  said  Brown  no  inhabitant.**  A  common  order  was  thereupon  en- 
said  defen-  tcrcd  against  the  defendant  Bazaleel ;  and  another  scire  fa» 
tKuLcript  of  ^*  awarded  against  Benajah  Brown  ;  but  whether  it  was 
the^  record 
stated  "that 

the  defen</aTi/»  by  counsel  filed  the  foUowine^'owufcr,  to  wit,  and  tlie  swd  defendonl,  for 
that  he  hath  sufficient  matter  in  law  to  bar  the  plaintiffs  from  having  their  said  action 
against  him^  &c.  prays  judgm^i/,  8cc.'*  It  was  deternjined,  that  the  word  "  desfendanC* 
in  the  demurrer  did  not  restrict  it  to  the  plea  of  one  defendant  only ;  and  that  the 
joinder  was  by  both  defendants.  (Jj*  See  CAtrni  vs.  Heale,  1  •Mtin/.63  ;  and  Fredatuk 
vs.  JRoyaU,  2'N.&M  575. 

2.  If  bail  be  bound  in  a  recognizance  for  two  defendants  ;  a  surrender  after  judg- 
ment of  one  of  Uicm,  in  due  form  of  law,  a  discharge  of  that  one,  firom  the  custody  oC* 
the  sheritf,  by  the  plaintiff's  written  order,  is  no  satisfaction  of  the  judgment,  nop  dis- 
charge of  the  b^l ;  the  plaintiff  having  never  charged  him  m  execution, 

3.  A  surrender  of  a  defendant  bv  his  bail,  either  before  or  after  judgment,  and  his 
discharge  from  aistody,  without  oeing  charged  in  execution,  is  no  bar  to  a  ca.  so, 
against  him,  whetlier  such  discharge  from  custody  was  by  the  plaintiff's  order  or  not    * 


Digitized  by  VjOOQIC 


In  the  39th  Fear  of  the  Commonwealth.  '  517 

iasuedy  or  not,  does  not  appear.    At  May  term^  1808,  the  of-    Fsbrvabt^ 

ficc  judgment  was  set  aside  on  the   motion  of  Bazaleel   i  ^^^^.l; 

JBrown  ;  and  he  pleaded  a  special  plea,  ''  that  the  plaintiffs  Higginbotham 

ought  not  to  have  execution  against  him  for  the  debt  in  the  '^• 

_    .  .  Browns, 

scire  tacias  mentioned,  because,  he  saith,  the  same  Matthew 

Henderson  mentioned  in  the  scire  facias  was  by  him  deliver- 
ed up  tcxtho  sheriff  of  Albemarle  County  at  the  suit  of  the 
plaintiffs  ;  and  that  they,  the  plaintiffs,  did  then  and  there 
release  and  discharge  the  said  Matthew  Henderson  from  the 
custody  of  the  stieriff ;  and  this  he  is  ready  to  verify  ;"  and 
"the  plaintiff  replied  generally."     On  the  8th  of  August, 
18 10,  "  the  defendant  Bazaleel  Brown^  by  leave  of  the  court, . 
withdrew  his  former  plea ;  and  thereupon  the  following  spe- 
cial plea  was  filed ;  to  wit.  The  defendanr«  come  and  de- 
/etidy  Sec.  and  say,  that  the  plaintiffs  ought  not  to  have  or 
maintain  their  action  aforesaid,  nor  ougitit  they  to  be  charged 
as  bail  aforesaid,  because  they  say  they  entered  into  the  re* 
cognizance  set  forth  in  the  scire  facias,  as  bail  for  a  certain 
Wiltiam   T,  Henderson  and  Matthew  Henderson^  joint  obli- 
gors in  a  bond  to  M^Credie,  Hi^ginbotham,  Hf  Co,,  upon  which 
the  judgment  was  recovered,  upon  which  it  is  attempted  to 
charge  the  defendants  as  bail ;  that  Matthew  Henderson,  one 
of  the  obligors  as  aforesaid,  was  delivered  up  by  his  bail,  in 
due  foim  of  law,  after  judgment  in  the  case  aforesaid  wa& 
rendered ;  and  was  in  actual  custody  of  the  sheriff;  and, 
whilst  the  said  Matthew  was  in  actual  custody  as  aforesaid, 
the  said  plaintiffs,  by  their  attome3r,-duly  authorized  for  that 
purpose,  discharged  the  said  Matthew  from  the  custody  of 
the  sheriff,  by  a  written  order,  the  substance  of  which  is  as 
follows  :  "As  agent  for  MCredie,  Higginbotham,   er  Com- 
fiany,  and  by  direction  of  David  Higginbotham,  one  of  the 
firm,  I  do  consent,  that  Matthew  Henderson,  who  has  been 
delivered  up  by  his  special  bail  to  the  sheriff  at  their  suit, 
may  be  discharged  from  custody.     D.  Carr,  15th  July,  1807. 
And  the  defendonr*  aver,  that  the  said  suit,  in  which  the  said 
Matthew  was  delivered  up  by  his  bail,  is  the  same  suit  in 
which  the  judgment  was  rendered,  with  which  they  are  now 
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FxBBVAmr^    attempted  to  be  charged  as  bail,  and  no  other  of  diSbrent  ; 

1^,,^^    and  ihb  they  are  ready  to  Tcrily,  &c.*'(l) 

Higginbotham      Tb  this  plea  the  plaintiff  demurred  generally ;  beading 

g  ^'  bis  demurrer   with    the  words  "  Uigginbotham  ^  Co.  vs, 

Brov)n*8  9cire  faciasy*  and  describing  the  plea  as  <<  the  said 

plea  of  the  said  defendants  i"  ^  to  which  demurrer  the  defba- 

danta^  by  4heit  counsel^  filed  the  following  joindery  to  wit  : 

And  the  said  dtfendanty  for  that  he  hath  sufficient  matter  ia 

law  to  bar  the  plaintiffs  from  having  their  said  actioa  against 

Aim,  8cc.>kray«  judgment,  See.'* 

On  argument,  the  court  sustained  the  demurrer,  and  ren- 
dered judgment,  ^'  that  the  plaintiffs  have  execution  against 
the  said  defenefanra  «—  ^^  froita  which  judgment  the  defen- 
danUj  by  their  attorney,  prayed  an  appeal  to  the  Superior 
Court  of  law,*'  where  it  was  reversed,  on  the  ground,  **  that 
the  defendants  had  ^eaded  jointly ^  a  demurrer  was  filed  to 
the  plea  of  one  of  the  defendants,  that  one  defendant  joined 
in  demurrer,  and  the  judgment  was  against  both*^  The 
cause  was  therefore  ordered  to  be  remanded  to  the^  Couoty 
Court  for  farther  proceedings. 

From  this  Judgn^ent  of  reversal,  an  appeal  was  taken  to 
the  court  of  appeals^ 

WUUama  for  the  appellant.  The  record  states  that  *^  the 
defen</an/«,  by  their  attorney,  filed  the  joinder  in  demurrer ; 
and,  although"  it  says  afterwards,  ^<  the  defen(/anr,*'  this  must 
be  considered  a  clerical  mistake,  as  in  Mackey  v.  Fuqua^  3 
Cally  19. 

The  only  question  in  the  cause  is,  Whether,  upon  the/^rocN 
inga^  the  law  b  for  the  appellant  ? 

The  undertaking  in  the  recognizance  was  for  delivering 
up  both  the  HendetMonB.    The  plea  is,  only,  that  one  was  sur- 

(1)  Note^  Itwassaidyinthe  cootm  of 'tb«  atgoment,  by  WittUmM^ 
that  this  plea  was  defective  ia  not  sti^tiqg  that  the  surrender  wis  befef^ 
the  return  of  a  ca,  to.  tun  ett  mvetOm  :  but,  in  Cool  Dig,  Title,  Baxl 
(R.  3.)  the  doctrine  is,  that  «  the  defendant  may  plead  a  8urreiidtt|i 
•without  saying  that  it  vmtbefore  a  capiat  against  the  prindpai  returned g 
fn'fifitwumtpitahaUbethewnmthevtheriide,'* 


Digitized  by  VjOOQ IC 


tn  the  Sith  Fear  of  the  CommanweaUh.  Bid 

t-sndered.    This  is  b%d  on  general  demurrer/a^    Where  a    Februabt,  ^ 

1815 
plea  professes  to  answer  the  whole  declaration,  and  exhibits    i^^,^„ij 

9,  bar  to  part  only,  it  is  bad.    The  law  requires  a  complete  Higginbotham 

discharge  of  the  recognizance,  which  could  not  be  accom-  ^' 

w  »  Browns. 

plished  by  surrendering  only  one  of  the  defendan(s.(^)    And         ....^. 

the  plaintiiTs  suffering  the  defendant,  who  was  in  custody,  ^^  ^i^^j 

to  be  discharged  by  the  sheriff,  did  not  discharge  the  judg-  28.  Earl  of 

Manchester   v, 

■»pnt.  ^  Vail,  note  (2) 

and  the  autho- 
rities there 
JVkkham  for  the  appellees.    There  was  unquestionably  a  cited. 

plea  put  in  by  both  the  defendants  jointly.    The  demurrer  gl^ij2^2Mod. 

speaks  of  a  plea  by  the  defencfanr,  in  the  singular  number.  312. 

The  joinder  in  demurrer  is  by  one  defendant  only.    The 

words  <^  he**  and  '^  Atm,"  and  the  whole  context,  prove  this. 

These  pleadings  were  acts  of  the  attomies  in  court ;  not  of 

the  clerk.    In  Mackey  v.  Fuqua^  it  was  altogether  a  clerical 

error. 

2.  Mr.  Wiiliama  says  the  surrender  of  one  defendant  was 

no  discharge  of  the  recognizance.     But  we  contend  that  the 

discharge  of  one  was  a  discharge   of  both,  and  rendered  the 

surrender  of  the  other  by  the  bail  unnecessary.    In  this  case, 

one  of  the  Henderaqns  was  surrendered  by  the  bail,  and 

not  charged  in  execution :  but,  if  he  had  been  charged  in 

execution,  this  subsequent  discharge  would  have  operated  as 

a  release  to  the  other.fc)     It  may  be  said,  that,  as  he  was  not  W  C'tot*  v. 
,  .     ..     .  ..      .        ,  .     ^«.,  C&m«rf  and 

charged  m  execution,  his  discharge  by  the  plaintiff  s  attorney  EnglUfi^  6 

will  not  have  that  effect.    But  by  virtue  of  the  act  of  assem-  ^^^^g^* 

bly,(tf)  the  baU  was  discharged  immediately  ufion  the  surren*  7 ;  iai»ett  v. 

d<r.    And  I  contend  that  a  discharge  of  the  defendant  from  135 .  j^minett 

cwsxody^  after  judgment^  is  a  release  of  all  right  to  sue  ^^^'?*^aL^' 

any  execution  against  him.(<r)    At  all  events,  it  is  a  release  ( j)  Rev.  Code, 

of  any  right  to  uke  his  body.    The  act  of  assembly  should  ]^et  si.^p.  79! 

be  strictly  construed  in  fitvour  of  liberty.    It  authorizes  the  («)  ff^rigfu,  ad^ 

mhtittratorf  v. 
pldntiff",  where  he  has  been  merely /Native,  in  not  charging  JCernviUy 

the  defendant  in  execution,  within  twenty  days,  to  sue  out  ^^^^  **^'' 
any  legal  execution  afterwards ;  but  it  does  not  apply  to  a 
case  where  the  plaintiff',  or  his  attorney,  has  actually  dis- 
charged the  defendant.    Both  the  defendants  must  stand  on 
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Febbuart,    the  same  footing,  stnd  claim  equal  justice.     Where  the  plaia<- 

^p^^li   tiff  has  made  his  election  not  to  hold  one  of  them  in  cuMody^ 

Hieginbotham  ^®  cannot  take  or  accept  the  body  of  the  other  ;  neither  can 

^'  he,  in  any  case,  separate  the  fate  of  the  defendants  by  his  own 

Browns.  ^  „  ^  ,r 

act.     The  discharge  of  one  of  them,  therefore,  operates  to 

favour  of  the  bail. 

3.  The  scire  facias  in  this  case  is  obviously  illegal  and 

void,  being  in  behalf  of  William  Brown  and  David   HM^gin* 

botham,  surviving   partners  of  M^Credie^   Higginbotham  55" 

Comfianyy  without  mentioning  the  names  of  the  partners  of 

(a)  Scott  &  Co.  whom  the  company  consisted.(a)    This  is  an  action  upon  a 

y.  Ihmlop,PoU  ,^  .  -  .      ,^    ^ 

lock  U   Co.  2  recognizance.     If  a  recognizance  was  given  to  "  the  ejcecu^ 

Mm/. 349.       ^Q^^  Qj-  ^  3  »>  without  setting  forth  their  names,  it  would  be 
void  ;  and  that  now  in  question  is  equally  defective. 

The  court  will  go  back  to  the  first  error  in  the  proceed* 
logs ;  and,  since  the  scire  facias  is  defective,  it  must  be 
quashed.  It  is  also  faulty  in  not  stating  who  were  the  part- 
ners at  the  time  of  the  judgment^  and  who  had  died.  It  states 
the  consequence  or  inference  from  fects,  instead  of  the  £aicts 
themselves,  as  it  ought  to  have  done,  according  to  the  forms 
{fi)  UVtif%  En-  of  pleading,  which  are  good  evidence  of  the  law.(A)  * 
^env. Heather '     *•  ^^^  recognizance  does  not  appear  to  have  followed  the 

Ibid,  637,  638 ;  |aw.(c)     It  is  described  in  the  scire  faciaa  as  binding  the 

\  Stro.  631. 

Morefoot  v.       goods  and  chattels  of  the  bail,  without  saying  any  thing  of 

rc1*Rev  Code  ^^^^  lands  and  tenements,  which  ought  also  to  have  been 

Ist  vol.  p.  113.  bound.     Such  is  the  formy  exfiressly^  in  England  \(jt)  and 

Jppx.xxf  *^  ^*  effect  in  this  country  is   the  same,  where  the  form  pre* 

scribed  by  the  act  of  assembly  is  pursued .     In  both  the  forms, 

too,  there  is  a  stipulation,  that,  if  the  defendant  do  not  sur« 

render  his  body  in  execution,  the  bail  will  do  it  for  bim :  and 

there  is  no  such  stipulation  here.(l) 

(1)  Note.  The  recognizance  in  this  case  was  not  imertedin  the  tran- 
script of  the  record.  It  was  detcribed  in  the  «drv  fadoij  as  foUowa : 
"  And  whereas,  at  a  amrt  continued  and  held  for  the  county  of  AJbe- 
marle,  the  4th  day  of  March  1807,  BezdM,  Brown  and  Benewah  Brown, 
jiin.  personally  came,  and  became  pledge  and  bail  for  the  said  JfUSam 
T.  Henderson  and  Matthew  Henderson^  that,  if  it  should  happen  that  the 
said  WiOiam  T.  Henderton  and  Mttthew  Emdertm  shxmJd  be  convicted. 
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tVirt  in  refily.    The  first  objection  is,  tfiat  the  issue  made    I^ebritabt, 
tip  on  the  demurrer  is  by  one  defendant  only,  and  the  judg-        ^^^^' 
ment  against  both.     But,  I  answer,  the  plea  demurred  to  liij^^^^^ 
is  the  joint  plea  of  both  defendants;  both  relying  on  the  ^• 

same  matter  of  defence.  The  cafition  oi  the  demurrer  is  ^^^^^ 
as  to  both,  alihoijgh  the  body  of  it  uses  the  singular  nuta- 
ber.  The  plea  being  one,  the  demurrer,  going  to  the  mat- 
ter of  the  plea,  is  indivisible  in  its  application  to  the  defen- 
dants : — it  cannot  dispose  of  the  defence  as  to  one,  without 
disposing  of  it  as  to  the  other.  If  the  defendants  had  te- 
verediii  their  pleas,  there  would  have  been  some  ground 
for  the  opinion  of  the  court  below,  because  it  would  then 
have  been  uncertain  which  plea  was  adjudged  insufficient: 
but  the  plea  being  one  and  the  same,  and  the  matter  of  de- 
fence one  and  identical,  the  demurrer  cannot  try  the  suf- 
ficiency of  that  defence  as  to  one,  without  trying  it  also  as 
to  the  other.  For,  if  the  same  matter  be  adjudged  insuffi- 
cient to  avail  one  defendant,  it  must  be  equally  insufficient 
to  avail  the  other.  The  judgment  upon  the  demurrer,  there- 
fore, must  of  necessity  affect  both  defendants  equally,  and 
rightfully  included  them. 

The  defendants,  too,  have  waived  this  informality  by  their 
joinder.  The  entry  is,  that  the  "  defendants^**  by  their  coun- 
sel, filed  the  following  joinder.  It  is  true,  the  joinder  then 
proceeds  in  the  singular  number ;  but  this  is  the  act  of  the 
defendants  themselves.  The  joinder  being  filed  by  them 
both,  is  effectual  as  to  both.(a)  (a)  Bamet  v. 

II.  The  second  position  of  Mr.  tVickham  is,  that  the  dis-  w^sk- 

Murdoch  v. 
at  the  suit  of  the  ^Id  M*  Credie,  Hi^ginbotham  &  Cowi/»a«y,  in  the  action  ^^'^ 
aibresald,  then  the  said  Bezaled Brown  and  Benajah  Brown,  jun,  granted, 
that,  as  weH  the  debt  aforesaid,  as  all  such  costs  and  charges  as  should  be 
adjudged  to  the  said  M'Credie,  ^ggmbotham  &  Company  in  that  be- 
half, 'should  be  made  of  their  jvodlt  and  chattela,  and  levied  to  the  use  of 
the  said  M^Credie,  Eiggmboiham  &  Company,  if  it  should  happen  that  the 
said  H'ilUam  T,  ffenderaon  and  MaUhew  Hendenon  should  not  pay  the 
debt  aforesaid,  and  those  costs  and  charges  aforesaid,  to  the  siud  .^Cre- 
Set  Migginbotham  &  Company,  or  thotdd  not  render  themsel-bet  to  prison,  in 
execution  thereof** 

VOL.  IV.  3  U 
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FsBR^AmT,    charee  of  the  one  defendant,  who  was  surrendered  by  the 
^V,    bail,  was  a  discharge  of  the  whole  judgment,  and,  of  courset 

ffigginbotham  ^^  ^h«  ^^J*- 

The  authorities  cited  under  this  head  establish  the  prin- 
ciple, that,  on  a  joint  judgment  against  two,  ff  the  filainifgr 
take  one  in  execution  and  discharge  him^  it  is  a  satisfaction  of 
the  judgthenu  And,  if  this  was  a  discharge  from  exccu* 
tion^  the  cases  apply,  and  the  cause  is  decided :— if  not,  tbej 
are  inapplicable,  and  do  not  affect  the  cause. 

In  this  case,  there  was  no  discharge  from  execution,  un* 
less  the  defendant  was  in  execution  by  the  mere  render  of 
his  bail ;  for  nothing  else  was  done  to  put  him  so.  But  the 
render  of  a  defendant  by  his  bail  does  not  put  him  in  exe- 
cution }  I  St,  because,  after  the  render,  our  act  of  assembly 
requires  him  to  be  charged  in  execution  by  the  plaintiff*,  be- 
fore he  can  be  considered  as  being  in  executioo,  which 
would  be  idle  if  the  mere  render  had  that  effect ; — 2dly, 
because,  if  the  defendant  were  in  execution  by  the  mere 
render,  neither  the  court  nor  sheriff*  would  have  the  power 
to  discharge  him:  for,  once  in  execution  at  the  plaintiff^s 
suit,  it  will  be  admitted  as  clear  law,  that  only  the  plaintiff 
or  the  act  of  God  could  discharge  him  >— but  the  act  of  as- 
sembly  gives  both  the  court  and  sheriff,  after  twenty  days, 
the  power  of  discharging  him  from  custody,  without  the  au- 
thority of  the  plaintiff,  and  merely  on  the  ground  of  his  not 
being  charged  in  executi  jr. 

Again;,  if  the  surrender  by  the  bail  has  the' effect  of  put- 
ting the  defendant  in  execution,  it  is  in  the  power  of  the 
bail  to  abridge  the  plaintiff's  right  of  electing  what  execu- 
tion he  will  take :— for,  the  body  once  'taken  in  execution^ 
the  plaintiff  has  gotten  his  whole  satisfaction,  and  cannot 
(a)  SSL  Com,  resort  either  to  the  lands  or  goods  of  the  delendant.(a)  Now, 
414-15.  ^^Je,.^  jj  certainly  nothing  in  the  nature  of  the  contract  be- 

tween the  plaintiff  and  the  bail,  which  gives  the  latter  the 
right  of  dictating  the  satisfaction  which  the  former  shall 
take.  If  so,  bail  would  be  a  mischief,  instead  of  a  bene- 
fit. 

Besides;— if  the  defendant  was  in  execution^  a  discharge 
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therefronii  with  the  knowledge  and  tacit  pemmsion  of  the  Fbbruart, 
plaintiff;  (without  any  actual  or  written  discharge,)  would  i^^^J^m 
-amount  to  a  satis&ction  of  the  debt,  and  he  could  never  af-  HigginbotUam 

terwards  be  touched  either  in  his  person  or  property /a)  ^* 

•»  ...  .  ....  -.         (.       Browns. 

But  a  discharge  on  a  surrender  will  not  have  the  effect  of        

exempUng  even  his  body  from  execution : (6) — '*for  it  *»>  75^^^  Cn^.Car. 

(says  Hobart,)  but  a  forbearing  for  the  time  to  receire  him 

upon  his  own  offer ;  and  not  a  renouncing  or  releasing  of  599    b^  (^. 

his  own  act  of  execution,  when  he  shall  see  cause/'    It  is  4.)  Wdbyv, 

9aid,  indeed,  in  Bame*  376,  that  if  a  defendant,  after  judg-  ^art^  2fO. 

ment,  jbc  tufierseded  for  want  of  being  charged  in  execution, 

his  fitraon  cannot  be  afterwards  taken  in  execution.    But 

this  was  a  mei'e  obiter  dictum,  and  is  confronted  by  Comyns 

mnd  Nobartj  if  attempted  to  be  established  as  a  general  prin* 

ciple.     It  is  not  said,  that  the  discharge  of  one  defendant 

on  supersedeas,  for  want  of  being  charged,  will  exempt  a 

coHlefendant  ;«-and,  conclusively,  the  authority  admits,  that 

the  goods  and  lands  of  such  defendant,  so  discharged,  are 

still  liable,  which  Aey  would  not  be  if  he  had  been  in  exe« 

cution  and  discharged  therefrom.    But,  on  tins  subject,  our 

act  of  assembly  removes  all  difficulty,  by  expressly  declar. 

ing,  that  where,  upon  the  surrender,  the  defendant  is  dis-* 

charged  from  custody  with  the  knowledge  and  permission 

of  the  plabtiff,  in  consequence  of  his  failing  to  charge  bin) 

In  execution,  he  shall  still  be  liable  to  qny  es^ecution  which 

the  plainciS*  may  elect  to  sue  out. 

For  another  reason,  the-  defendant  is  not  in  execution  up^ 
on  the  surrender  by  the  bail.  It  is,  that  execution  is  the 
act  of  the  /ihintiffj  and  cannot  be  without  his  authority.  The 
plaintiff  has  the  right  to  elect  what  satisfaction  he  will  have 
for  bis  judgment;  and,  having  made  his  election,  he  is 
bound  by  it.  But  the  act  of  the  bail  is  not  the  act  of  the 
plaintiff  ;-«-and  it  would  be  strange  to  bind  the  plaintiff  by 
an  election,  made  by  another,  without  his  privity  and  con- 
sent. 

The  very  reason  of  the  principlci  that  the  discharge  of 
one  defendant  from  execution  is  a  discharge  of  all  the  rest, 
fumisbes^  a  frrther  argument  to  shew,  that  the  mere  render 
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FxBBVAKT,    by  the  bail  does  not  put  the  defendant  in  "execution.     Th« 

1815 
^.^^^   reason  assigned  by  Mr.  Wickham  is  not  the  true  one ;  viz. 

Riggin^otham  ^^^^  ^^^  ^^^  ^'^'^  "^^  ^^^^^  ^^^  plaintiflF  to  press  harder  on  one 
V.  defendant  than  on  anpthef.     If  this  were  true,  the  law  would 

"^    *      not  permit  the  plaintiff  to  confine  one  defendant,  and  leave 
the  rest  at  large  •,— which  it  will  do.    Nor  is  it  the  reason, 
that  the  tqfdng  of  one  defendant  is  s^  satisfaction  of  the  debt: 
for,  if  so,  the  plaintiff,  having  taken  one,  could  not  take  the 
rest :— -but  he  may  take  them  all  in  succession r-ror  he  may 
(a)  Attry  v.      take  part,  and  demand  the  rest  from  the  bail.(a)     The  true 
^!?^^f^?        reason  is  to  be  found  in  the  unity  of  the  judgment,  and  the 
unity  of  satisBiction  to  which  the  plaintiff  is  en.titled  ; — in  his 
being  bound  b^  the  election  of  the  satisfaction,  which  he 
has  made; — and  the  confession  of  satisfaction,  which  the 
law  infers  from  the  discharge  of  th^  man  whom  he  has*bim* 
self  taken  and  imprisoned*    But  this  reason  is  wholly  inap* 
pUcable  to  the  pase  of  a  man  whom  he  has  not  himself  taken 
and  imprisoned ; — and*  the  reason  of  thegprinciple  not  exist* 
(p)  3  JBl,  Com,  ipg,  the  principle  itself  will  not  apply.(6) 
^ort  3;'and  -^^^  result  is,  that  the  defendant  was  not  in  execution  by 

45%  F6tter  r.  the  mere  render  of  thii  bail  :  he  was  in  custody  of  the  she- 
inff,  bi|t  not  ^n  execution  :  and  since  he  was  not  m  execu- 
tion, thfi  consent  to  discharge  in  this  case  was  not  a  dis- 
charge fromi  es^ecution.  The  act  of  the  plaintiffs  agent  was 
therefore,  in  effect,  a  mere  election  not  to  charge  in  execu- 
tion. This  will  he  apparent,  if  we  consider  why  the  de- 
fendant }s  to  be  either  charged  in  execution,  or  discharged, 
at  once^  if  surrendered  in  court  i  and  why  he  may  remain 
twenty  days  in  custody,  if  surrendered  to  the  sheriff  m  ftai§. 
Jn  the  first  ipstance,  the  plaintiff  is  in  court,  conusant  of 
the  surrender,  and  must  elect  at  once ;  in  the  second,  be  i» 
ignorant  of  the  surrender;  and  the  law  gives  him  twenty 
days  to  receive  notice  of  the  fact,  and  make  his  election. 
But,  because  so  much  time  may  not  in  every  case  be 
pecessary,  the  defendant  may  be  discharged  sooner,  if  $qoQ^ 
er  the  plaintiff  determines  his  election.  .  In  this  case  he  did 
determine  his  election  before  the  twenty  days  had  expired) 
^d  consented  to  the  defendant's  discharge,  not  from  execq* 
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tioti)  but  from  that  custody  of  the  sheriff  in  which  the  bail    FsBntrABT, 

1815 

had  placed  him.    In  other  words,  he  signified  his  refusal  to    i^i^-x^ 
charge  him,  in  the  words  of  the  act  of  assembly.  And,  con-  Higginbotham 
sequently,  by  the  express  provision  of  the  act,  which  merely  ^' 

affirms  the  principle  of  the  common  law,  as  pronounced  by 
Comyna  ^  Hobartj  the  same  defendant,  and  much  more  his 
co-defendant,  was  left  open  to  the  plaintifTs  execution.  And 
•o,  the  judgment  was  not  satisfied,  nor  the  bail  released  by 
that  discharge. 

III.  It  is  contended  that  the  scire  facias  is  illegal  and 
void  ;  1st.  Because  the  recognizance,  on  which  it  is  founded, 
having  been  to  APCredie^  Higginbotham  l5*  Co.,  without  spe- 
cifying the  names  of  the  partners,  was  entirely  void.    But 
the  recognizance  ia  no  part  of  this  record.    If  the  bail  had 
a  mind  to  take  advantage  of  any  defect  in  it,  he  should  have 
craved  oycvy  and  made  it  a  part.(a)     Whether  the  original     (a)  Wrcdght 
suit  was  in  the  name  of  MCrediey  Higginbotham  iff  Comfia-  ^;„  ^st^'"^ 
ny  ;  and,  if  so,  whether  the  declaration  therein  was  defect-  1^- 
ive,  forms  no  part  of  the  present  enquiry.    For  the  bail  can 
take  no  advantage  of  errors  in  the  original  suit.    The  scire 
facias,  as  to  him,  is  a  new  suit,  and  he  caAnot  look  farther 
back;  even,  to  the  recognizance,  unless  he  make  it  a  part 
.   of  the  record,  by  (nfcr.ijb)    *But,  in  this  case,  the  bail,  by     {b)  Ibid, 
pleadbg  satis&ction  in  bar,  have  admitted  the  original  right 
of  the  plaintiffs,  founded  on  the  recognizance,  and  relin- 
quished such  objections  as  that  now  in  question.    If,  how- 
ever, the  recognizance  had  been  part  of  the  record,  and 
given  to  M^CredUy  Higginbotham  1st  Co.^  would  it  have  been 
void  on  that  account  ? — Merchants  gain,  and  give,  credit  in 
the  name  of  their  firm.    In  this  there  b  no  imposition,  be- 
cause *they  who  deal  with  them  know  what  persons  consti- 
tute the  firm.    All  bills  and  other  contracts  on  the  part  of 
the  firm  are  signed  in  that  name  ;  and  all  undertakings  to 
tben^  are  constantly  given  to  the  firm  in  like  manner.    The 
principle  contended  for,  onr  the  other  hand,  goes  to  declare 
all  such  engagements  void,  because  in  the  name  of  the  firm. 
Such  a  principle  would  spread  havock,  &r  and  wide,  among 
the  mercantile  pan  of  the  community. 
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^nvknr,       2d]7.  It  is  said,  that  the  names  of  the  partners  at  the  time 
1^,^*.   of  the  judgmenti  and  the  deaths  of  those  who  die  y  should 
B^gii^otham  ^^^^  ^^^^  specially  stated  in  the  tcLfa,  But  this  objectioD  is 
^'  not  founded  in  reason,  or  in  law.    In  reason^  saying  that  tbe 

plaintiffs  are  the  Mrtrviving  partners,  is  saying  that  tbe  resi 
are  dead.    In  lawj  a  declaration  is  sufficient  li  it  giye  tbe 
names  of  the  sunriving  partners,  and  allege  them  to  be  aO) 
without  stating  the  deaths  of  the  others  ;  and   a  Jbrtiorif 
where  the  plea  admits  the  plaintiffs  to  be  the  surviving  part- 
(Q\Mi£rdock  ners  ;  as  in  this  case.(a) 
^gj^^^^       I  v.  The  recognizance  is  alleged  to  be  defective  in  not 
M  300.  following  the  form  prescribed  by  law.    To  this  objection,  as 

to  the  ibrnier,  the  answer  is  conclusive ;  that  the  recogni* 
zance  is  no  part  of  this  record.  I(  was  not  necessary  to  set 
it  forth  in  /use  verba  ,•  but  only  sufficiently  to  apprize  the 
bail  correctly  of  the  case  ;  and  that  this  has  been  done  is 
admitted  by  the  plea.  The  nature  of  the  undertaking  of  the 
bail  is^  fixed  by  lavf^  and  not  by  the  form  of  the  recognizance  ; 
for  the  form  prescribed  in  the  Rev.  Code,  1st  vol.  113,  does 
not,  in  terms,  bind  his  goods  and  chattels,  lands  and  tene- 
ments, but  leaves  that  to  the  principles  settled  by  law. 

Wickham.    It  is  unnecessary  to  crave  oyer  where  the  re^r 

cognizance  is  truly  set  forth  in  the  scire  facias,  or  to  plead 

W    I^     that  which  appears  by  the  plamuff's  own  shewing.(^)    The 

f^,lE.&M,  defects  in  the  recognizance  in  this  case  appear  on  the  &ce  of 

^  the  scire  facias. 

Williams.  If  a  recognizance  bt  good  in  substance,  it  is 
sufficient.  The  case  of  Read  vs.  Chamley,  2  Ld.  Raym. 
1224,  proves,  that  words  to  the  same  purport  with  those  in 
the  customary  form  will  have  the  sa<ne  effect. 

JSTcrvember  27th,  1815,  Judge  Br qo»  pronounced  the 
opinion  of  the  court,  as  follows : — 

The  first  objection  to  the  judgment  of  the  County  Court, 
in  this  case,  arises  out  of  the  pleadiqgs.  The  insertion  of 
the  word  "  defenc/on/,"  instead  of  ^  defenrfon/*,*'  in  the  de- 
murrer, is  supposed  to  reatrict  it  to  the  plea  of  one  defendunt 
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only.    The  plea  is  the  joint  pica  of  both  defendants  express-   Kotmbsb, 

ly,  and  the  joinder  in  demurrer  is  by  both  defendants  also,    i^^^^^-^j 

Tlie  court  is  ol  opinion,  tftat  the  inference  drawn  from  the  Higginbotham 

insertion  of  the  word  deienc/an/.  instead  ol  delen^a;i/«,  in  the  ^• 

Browns, 
demurrer,  (if  not  a  mere  clerical  mistake,)  is  countervailed 

by  tue  plea  and  joinder  in  demurrer. 

The  validity  ol  the  plea  upon  demurrer  is  next  to  be  con* 
sidered.  It  alleges,  in  substance,  in  bar  of  the  scire  facias^ 
that  Matthew  Jiender^on^  one  of  the  obligors,  wa^i  delivered 
up  by  his  bail  in  due  form  ot  law,  after  the  judgment  was 
rendered,  and,  while  in  the  actual  custody  of  the  sheriff,  was, 
by  the  plaintiff's  attorney,  duly  authorised  for  that  purpose, 
discharged  from  custody  by  a  written  order,  and  recites  the 
substance  of  that  order. 

The  court  is  of  opinion,  that  the  surrender  of  one  only  of  the 
defendants  was  not  a  full  pertormance  of  the  underuking  of 
the  bail,  and  no  bar  to  the  scire  facias.    It  is  not  analogous 
(as  was  argued)  to  the  case  of  the  dbcharge  of  one  of  two 
defendants  in  execution.    In  the  latter  case,  the  discharge  of 
one  defendant  is  the  di<icharge  of  both,  because  the  execu- 
tion, being  joint,  is  ineffectual  as  to  one  only.    Nor  is  such 
surrender  analogous  to  a  discharge  under  a  supersedeas  in 
England,   the  effect  of  which  there,  is  to  deprive  the  plain- 
tiff of  his  right  to  sue  out  a  ea.  *a.,  and  operates  as  a  penalty 
on  him  for  permitting  the  defendant  to  remain  in  custody 
loiiger  than  two  terms  without  charging  him  in  execution. 
The  surrender  by  the  bail,  both  before  and  after  judgment, 
produces  no  such  consequence  under  our  act:  the  defendant 
is  still  subject  to  a  ca.  «a.,  and,  of  cpndequence,  the  stfrrender 
of  one  defendant  is  not  as  effectual  as  the  surrender  of  both 

in  this  case. 

On  these  grounds,  the  court  is  of  opinidn,  that  the  judg- 
ment of  the  County  Court,  susuining  the  demurrer,  was  cor- 
rect. The  jiidgment  of  the  Superior  Court  is  therefore  re- 
versed,  and  that  of  the  Coanty  Court  affirmed. 
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Jirgued  March 
§Otfh  1815. 

1.  In  detinue 
for  slaves,  if 
the  judgment 
of  the  Superior 
Court,  Tevers- 
kigthat  of  the 
County  Court, 
(wliicn  was  in 
Uxe  plaintiif's 
favour,)  be  re- 
versed bv  the 
Court  of  Ap- 
peals, and  that 
of  the  County 
court  af- 
firmed; noac 
tion  lies  to  re- 
cover the  pro- 
fits of  the 
slaves,accrum^ 
between  the  date 
qf  the  judgment 
of  the  cnmty 
courtf  and  that 
of  its  final  af- 
firmance by 
the  Court  of 
Appeals. 


AldersoD  against  Bigger's  Administrator^ 

THIS  was  an  action  of  aasumfisit^  in  the  Superior  Court 
of  Prince  Edward  county,  in  favour  of  Jeremiah  Mder^ont 
against  Jamea  Bigger^  administrator  of  Tommy  Bigger^  de* 
ceased. 

The  declaration  was,  <<  for  this,  that  the  plaintiff,  on  the 
10th  day  of  August  1798,  in  the  County  Court  of  Lunenburg, 
reco^rered  a  judgment,  in  an  action  of  detinue,  against  the 
said    Tommy  Bigger^  in  his  lifetime,  for  sundry   yalual^e 
slaves,  from  which  judgment  the  said  Tommy  jigger  appealed 
to  the  District  Court,  and  from  thence  to  the  Court  of  Ap- 
peals, where  the  judgment  of  the  County  Court  was  affirm- 
ed by  the  Court  of  Appeals,  on  the  1st  day  of  October  ]806> 
and  the  said  slaves  finally  adjudged  to  be  the  right  and  pro- 
perty of  the  plaintiff ;  and  the  said  Tommy  Bigger  having,  by 
means  of  the  said  appeals  and  proceedings,  which  may  be 
more  fully  seen  by  referring  to  the  record,  delayed  the  exe- . 
cution  of  the  judgment  of  Lunenburg  in  favour  of  the  plain- 
tiff, the  said  Tommy  Bigger  did  retain  in  his  possession,  and 
receive  the  services,  use  and  profits  of  the  said  slaves,  (they 
being  the  proper  slaves  of  the  plaintiff,)  after  the  verdict 
and  judgment  aforesaid,  in  the  County  Court  of  Ltmenburg, 
for  a  long  time,  that  is,  from  the  10th  day  of  August  1798, 
till  the  1st  of  October  1806 ;  whereby  the  said  Tommy  Big- 
gerj  in  his  lifetime,  became   indebted  to  the  plaintiff  in  the 
sum  of  one  thousand  pounds,  for  the  services,  use  and  pro- 
fits, of  the  said  slaves  of  the  plaintiff,  after  the  time  of  ob- 
taining the  said  judgment  of  Lunenburg.    And  the  said 
Tommy  Bigger^  being  so  indebted,  afterwards,  to  wit,  on  the 
day  of—  in  the  county  of  Prince  Edward,  afore- 
said, assumed  upon  himaelf,  and  then  and  there  faithfully 
promised,  that  he  would  pay  to  the  plaintiff  the  said  sum  of 
one  thousand  pounds,  when  the  said  Tommy  Bigger  should 
be  thereto  afterwards  required,"  kc. 

The  declaration  contuned  also,  counts  (or  money  hmi  and 
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received ;  and  quantum  tneruU  fot  work  and  labour  done  /  ^.  Ma»ch, 

1815 
concluding  in  the  usual  form.    The  defendant  pleaded  non-   i^m^J^i 

aBBumfiait^  and  the  act  of  limitations.  ,  AHenoti 

At  the  trial,  the  plaintiff  produced  in  evidence  the  records  ^.  ^'  ^.  , 
of  the  proceedings  in  the  action  of  detinue,  brought  b3r  him  n^traton. 
against  Tommy  Bigger^  in  the  County  Court  of  Lunenburg, 
and  prosecuted  in  the  District  Court  and  Court  of  Appeals  ; 
from  which  it  appeared,  that  a  verdict  was  found  in  his  fa- 
your,  on  the  10th  of  August  1798,  for  the  slaves  in  question, 
if  to  be  had  ;  if  not,  for  their  respective  values  ;  and  Ji/ty 
pounds  damages  for  detention ;  and  judgment  was  entered 
accordingly ;  which  was  afterwards  reversed  by  the  Distiict 
Court,  and  the  cause  retained  for  a  new  trial ;  that,  on  the  2d 
day  of  October  1801,  the  trial  was  had,  and  a  verdict  found 
In  like  manner ;  assessing  the  damages  to  seventy-Jive 
fiounds  /  according  to  which  verdict,  a  judgment  was  ren- 
dered by  the  District  CoUrt ;  that,  on  the  21st  day  of  Octo- 
ber  1806,  the  Court  of  Appeals  reversed  the  last  mentioned 
judgment,  and  affirmed  that  of  the  County  Court. 

The  defendant,  by  his  counsel,  moved  the  court  to  instruct 
the  jury,  that,  if  it  should  appear  in  evidence  that  the  defen* 
dant  hkd  paid  the  damages  awarded  in,  and  satisfied  the 
judgment  of  the  Court  of  Appeals,  they  should  find  for 
the  defendant ;  which  was  accordingly  done  by  the  court ; 
to  which  opinion  the  plaintiff  excepted.  Verdict  and  judg- 
ment for  the  defendant ;  from  which  the  appeal  to  this  court 
was  taken. 

Call  and  Munford  for  the  appellant. 

JSTo  counsel  for  the  appellee^ 

Thursday^  November  30th,  1815,  Judge  Roanb  pronounc- 
ed the  court's  opinion,  as  follows : 

This  is  an  action  brought  by  the  appellant  against  the  ap- 
pellee to  recover  the  mesne  hires  of  some  slaves,  between 
the  day  of  recovering  them  by  the  judgment  of  the  County 
Court,  and  that  of  the  final  affirmance  thereof,  on  appeal,  by 

VOL.    IV.  3   X 
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MAftcn,      this  court.    Although  a  period  of  more  than  eight    years 

i^^^i^i   elapsed  between  the  rendition  of  the  first  and  last  judgmeotf 

Alderson     "^  judgment  can  be  given  in  Cavour  of  the  appellant,  io  this 

^-    .   .  action,  which  must  not  equally  be  given  in  every  other  case; 
Btgfi^rs  adnu-  »       •         « 

nistratoY.     in  cases  where  the  lapse  of  time  is  short  and  reasonable) 

and  the  Appellate  €oart  acts  promptly  upon  the  appeal  which 
is  carried  before  it.  As  tome  lapse  of  time  must  always  in- 
tervene between  the  rendition  of  the  judgment,  by  one 
court,  and  its  affirmance  by  the  otheri  and  it  b  hnpossible 
Io  draw  the  line  between  a  prompt  and  a  tardy  proceeding 
by  the  Appellate  Court,  the  supporting  the  present  action 
would  go  the  length  of  affirming,  that  this  action  woald  lie 
in  all  cases  whatsoever.  Indeed,  we  do  not  understand,  that 
the  appellant  puts  his  right  of  recovery  upon  the  foot  of  a 
dilatory  revisal  of  the  judgment  by  the  Appellate  Court,  but 
on  the  ground  that  there  has  been  a  portion  of  time,  daring 
which  the  appellee  has  held  the  slaves,  ultimately  adjudged 
to  be  his,  without  having  accounted  for  the  hires.  This  arose 
from  the  circumstance  that  the  jury  stopped,  in  their  esti- 
mation of  damages  at  the  time  of  rendering  their  verdict,  and 
did  not  carry  it  down  to  the  time  of  rendering  the  judgment 
by  the  County  Court,  and  far  less  to  that  of  its  affirmance  by 
this  court.  The  injury,  for  which  the  present  appellant 
goesf  must  have  a  thousand  times  occurred ;  and,  yet^  this 
is  the  first  action  which  has  been  essayed  for  the  purpose  of 
compensating  it.  The  non-existence  ^of  such  an  action,  in 
a  case  which  must  have  so  often  happened  during  so  great  a 
lapse  of  time,  is  a  cogent  argument  to  shew  that  the  law  is 
not  as  the  appellant's  counsel  have  supposed.  If  this  evil 
should  be  thought  to  require  redress,  it  would  be  belter  for 
the  legislature  to  have  remedied  it  by  a  general  regulation, 
than  for  this  court  to  lay  the  foundation  of  innumerable  suits, 
by  sanctioning  the  principle  now  in  question.  The  attention 
of  the  legislature  was  drawn  to  this  subject,  of  eoniinuittg 
the  interest  J  in  cases  of  contracts,  drawn  to  the  time  of  pay* 
2d?^]^p?»^'  ment,  in  the  two  acts  of  January  20th,  1804,  (a)  and  January 
(A)  Jbid.  p.  82.  29th,  1805 ;  (A)  and  yet  they  did  not  make  a  provision  ean 
bracing  this  case,  although  it  must  undoubtedly  have  occurs 
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red  to  tlieiD.    They  probably  did  not  extend  the  provisioD  to      Mabgh, 
thia  case,  as  well  as  that  of  eontractB^  because  (without  eD-   .  ] 

quiring  whether  juries  may  not,  in  their  uiscretion,  take  the      AWerson 
posterior  hire  into  their  estimate,)  there  is  no  certain  stand-  ^• 

ard  of  reparation  in  this  case,  as  in  that,  (viz.  the  legal  rate  'SStrator. 
of  interest,)  by  which  the  court  could  govern  itself  in  ren* 
dering  its  judgment ;  and  because  this  evil  equally  existed 
in  another  case,  as  to  which  it  is  conceded  to  all  hands  that 
the  action  would  not  lie.  The  acUon,  confessedly,  does  not 
lie  for  hires  accruing  between  the  time  of  finding  the  ver- 
dict, and  that  of  rendering  the  judgment  in  the  court  below, 
which  may  often  be  very  long  when  the  case  depends  upon  a 
special  verdict,  case  agreed,  or  the  like.  In  that  case,  as  in 
thb,  one  party  has  had  the  use  of  the  other's  property,  for  a 
time,  which  has  not  been  compensated;  and,  yet,  no  recovery 
can  be  had  therefor.  The  judgment,  which  only  sanctions 
the  verdict  rendered,  and  does  not  superadd  ulterior  interest 
or  hires,  is  nevertheless  conclusive  of  the  whole  case  up  to 
the  time  of  its  rendition ;  and,  in  the  case^  put,  of  recover- 
ing intefest  upon  judgments,  by  another  action,  they  only 
ireach  the  interest  posterior  to  the  judgment,  and  not  that 
which  intervenes  between  the  date  of  the  verdict,  and  that 
of  the  judgment.  The  principle  of  that  case  equally  applies 
to  the  case  before  us.  There  is  no  greater  mischief,  or 
stronger  ground  of  recovery,  in  this  case  than  in  that,  in  which 
k  b  conceded  that  no  action  lies.  In  the  one  case,  the  verdict 
and  judgment  only  forms  one  tranaaction  in  the  same  court: 
and  in  the  other,  it  fojrms  one  transaction  in  the  same  ayttem 
of  courts,  and  is  not  considered  as  a  conclusive  judgment, 
where  it  is  appealed  from,  until  the  judgment  is  affirmed. 
Ixkprinc^lei  there  is  no  difference  between  the  two  cases.  If 
the  appellant  were  now  to  prevail,  it  would  not  only  open 
the  door,  as  aforesaid,  as  to  all  cases,  however  short  the  lapse 
of  time  between  the  two  judgments  might  be,  but  would  es« 
tablish  a  principle  which  the  court  ought  to  pursue,  (on  the 
nazim,  that,  where  there  is  the  same  reason,  there  ought  to 
be  the  ^ame  law,)  and  give  a  reparation  also  for  the  time  in<f 
piirred  between  the  verdict  and  the  judgment ;  it_woul4 
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Mabcb,      cftriy  us  to  overturn  the  established  principle,  th^  intereti 

•  J   or  damages  are  not  to  be  allowed  m  that  case. 

Aldcrson  ^^  ^'  ^^^^  ^^  ^^  remarked,  thai  every  aigument    which 

V.        ,   goes  to  interdict  a  recovery  of  mesne   interest  between  thtt 

*MtAtor,  '  verdict  and  judgment,  (we  speak  npw  without  reference  to 

the  actb  before  mentioned,)  holds  a  fortiori  as  to  damagcB^ 

which  are  uncertain,  and  depend  upon  the  discretion  of  a 

jury. 

On  the  ivhole,  we  consider,  that^  on  the  i^peal,  there  iS| 
as  it  were,  a  contiiiuation  of  the  principle  which  appUetas 
between  the  verdict  and  judgment;  and  that  no  intervening 
damages  or  interest  is  to  be  given  in  the  one  case  more  thaii 
in  the  other. 

The  only  exception  to  this  principle  b  found  in  the  legis- 
lative  will  as  far  as  it  goes,  for  the  purpose  of  discouraging 
vexatious  appeals.  The  damages,  given  by  the  acts,  on  the 
affirmance  of  judgments,  are  not,  however,  considered  as  a 
penalty,  nor  as  interest  or  damages,  but  (as  was  said  by  the 
court  in  the  case  of  Skipvnth  v.  CUnchy  1  CaU^  86)  «<  as  a  re- 
tribution for  extraordinary  expence  and  trouble,  in  deiendmg 
the  appeal,  not  allowed  in  the  bill  of  cosu."  This  idea  of 
the  court,  as  to  the  nature  of  damages  incurred  during  an 
appeal,  goes  to  the  reprobation  of  the  daim  now  set  up^  whe- 
ther it  is  demanded  in  the  aame^  or  in  another  action. 

Recurring  to  the  legislative  will  on  this  subject,  as  form- 
ing the  only  exception  from  the  principle  before  stated,  it  is 
seen,  that, in  the  Rev.  Code,  1st  vol.  p.  82,  where  the  defen- 
dant in  any  fieraonal  action  appeals,  (and  this  is  a  personal 
action,)  the  damages  on  affirmance  shall  be  ten  per  centum 
on  the  principal  sum  and  costs  recovered ;  and  that  is  to  be 
in  satisfaction  of  all  bamages  or  interest.  This  provision 
would  be  violated,  if  further,  or  other,  damages  could  be  re- 
covered, whether  by  the  same  or  gnother  action,  for  any  debit 
or  duty  accruing  during  the  pendency  of  the  suit  upon  the  ap- 
peal. 

For  these  reasons,  we  are  of  opinion,  to  affirm  the  judg- 
ment. 


Digitized  by  VjOOQIC 


In  tha  9Hh  Jkar  tf  th$  CommanweaUh.  sss 


Gooseman  against  Martin.  ^S^^sis!'^ 

UPON  an  appeal  from  a  decree  of  the  superior  court  of    \  ^^^ 

■^  *^  neglectmg  to 

chancerjr  for  the  StaUDton  district^  pronounced  the  30th  of  prosecute  a  ca- 

Norember  1809.  \Z.V:t.>^ 

The  appellant  had  recovered  in  ejectment,  in  the  district  nation  of  a  pa- 

,    _ ,         -  _  *         ,        .  tent  for  land, 

court  held  at  Morgan-towny  a  tract  of  land  which  was  the  is  not  entitled 

subject  of  controversy.    The  appellee  obtained  an  bjunc- ^^  ^^^^^J^"^^ 

tion  upon  the  ground  of  superior  equity  to  that  of  the  ap-  ground  of  a 

pellant ;  stating,  that  he  held  the  land  under  a  patent,  found-  ^wte  of^ST*' 

cd  on  a  settlement  made  by  one  Thomas  Kelly j  in  1775;  a  board  of  com. 

.  nussioners,  un- 

certificate  of  which  settlement  right  was  granted  by  the  der  Uie  act  of 

conunissioners  for  adjusting  titles  to  unpatented  lands  the  j^T^in  STfi^^ 
5th  of  March*  1781;  that  he  procured  a  survey  to  be  made  vour. 
the  5th  of  October,  1788,  and  obtained  a  patent,  dated  the 
10th  of  October  1789 ;  that  Gobaemarij  the  defendant  in  equi- 
ty, claimed  a  part  o|  the  same  land,  under  a  patent,  firior  in 
4ate  to  that  of  the  complainant,  founded  on  an  entry  mt^le, 
on  a  treasury  warrant  of  pre-emption,  November  3d,  1783, 
and  a  survey  the  14th  of  May  1788. 

The  plaintiff  demurred  and  answered ;  deriving  his  title 
to  the  land  in  question  by  assignment  of  an  entry,  regularly 
and  legally  made,  and  duly  carried  into  grant ;— -stating,  fiir- 
tber,  that  he  was  a  purchaser  for  valuable  consideration, 
vfUhout  notice  of  the  adverse  claim ;  that,  when  he  made  his 
survey,  there  was  no  appearance  which  indicated  a  prior  set- 
tlement; |hat  there  never  was  any  person  by  the  name  of 
Kelly^  a  r^sid^nt  of  Monongalia,  ^  as  to  acquire  a  title  to 
lands  \^j  settlement  rights;  and,  that  he  has  reason  to  sus- 
pei:t  that  the  plaintiff's  claim  is  founded  in  fraud. 

Sundry  depositions  were  taken  on  both  sides ;  going,  on 
the  one  band,  to  prove  that  no  settlement  was  made  by  Kel^ 
ly^  to  the  knowledge  of  the  witnesses ;  and,  on  the  other 
liand,  that  there  was  an  old  improvement  on  the  land,  which 
|Ome  of  them  believed  was  made  by  Kelly. 

phanceMor  Paowv  was  of  opinioi),  that  the  defendant's 
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Mabcs,      elder  legal  title  ought  to  give  place  to  the  superior  eqnltftr 
^^,*.  ble  title  of  the  plaintiff.    He  therefore  decreed,  that  the  de- 
Gooseman     fen^ant  do  ^convey  to  the  plaintiff,  by  sufficient  deed  with 
^' ,         special  warranty,  so  much  of  the  land  comprized  in  the  pa« 
tent  of  the  defendant,  as  is  also  comprized  within  the  pa- 
tent of  the  plaintiff;  and,  that  the  proceedings  on  the  judg- 
ment in  ejectment  be  perpetually  injoined* 
Ffom  this  decree  the  defendant  appealed. 

Hening  for  the  appellant.  Whatever  pretensions  the  ap- 
pellee  may  have,  he  should  have  asserted  them,  at  law,  by 
caveat;  in  which  mode  alone,  the  confiicting  lights  of  claims 
ants,  prior  to  the  emanation  of  a  patent,  can  be  contested. 
But,  being  a  stander-by,  and  not  asserting  his  claim,  in  dot 
time,  and  in  a  proper  manner,  he  is  not  entitled  to  be  re- 
lieved aeainst  a  fair  purchaser  without  noticd* 

Williams  contra.   The  certificate  granted  by  the  court  of 

commissioners  to  Martin^  assignee  of  Xelly^  is  canchuive  as 

to  his  settlement,  and  right  to  a  grant  for  the  lands  in  ques* 

(a)  Stephen  r.  tion.(a)    After  their  decision  iA  his  favour,  which  was  bind- 

440n^oM  V.     V^?  9?  ^^^  ^^^  world,  unless  reversed  by  the  general  court, 

^^^^^  2       in  the  manner  pointed  out  in  the  9th  section  of  the  act  of 

May,  1779,  ch.  12,(6). he  was  not  bound  to  prosecute  a  oi- 

W  CKBev,  p.  ^^^^  ^^  prevent  another  person  from  getting  a  patent  for  the 

same  land.    The  only  caveat  contemplated  by  that  act,  as 

to  this  class  of  cases,  was  a  caveat  to  be  filed  by  the  person, 

against  whom  the  commissioners  decided,  to  prevent  th^ 

emanation  of  the  grant,  until  his  claim  could  be  considered 

by  the  general  court :  but  the  party,  whose  settlement  right 

was  established  by  the  commissioners^  stood  on  a.  differeat 

footing. 

December  ist,  1315.  The  president  pronounced  the  fol- 
lowing opinion  of  the  court. 

The  court  b  of  opinion,  that  the  case  c<»nes  dearly  with- 
in the  principles  of  the  case  of  J^oland  v.  Cromwell^  decided 
"    in  this  court;  and,  of  consequence,  the  decree  of  the  < 


Digitized  by  VjOOQIC 


ill  the  snh  Fear  of  the  CommonwedltL  d35 

of  chantery  is  erroneous,  and  therefore  reversed  with  costs ;      March, 

1815 

and,  this  court  proceeding;)  &c.,  the  bill  of  the  complainant   i^»^^^^ 
is  dismissed.  Gooseman 

V. 

Martin. 


Dawson  against  Moons. 

tition   of  WUHam  and    Littlebi 
the  County  Court  of  Albemarle,  for  leave  to  build  a  mill, 


ON  the  petition   of  Wmam  and    LUtlebury  Mooum^    to  '^^f  I'Ju** 


and  erect  a  dam  on  Hardware  River,  at  or  near  the  place  theinquisitior^ 

where  John  Lewia  fonQerly  had  a  mill ;  it  appearing  to  the"P^"  »  ^*^' 

court,  that  the  lands  on  both  sides  of  said  river  at  that  place,  damnum,is  not 

belonged  to  the  petitioners,  a  writ  of  ad  quod  damnum  was  b^s^ted.  'un- 

bsued,  to  be  executed  on  the  fourth  Saturday  in  August,  der  the  hands 

and  seals    of 
**'*•  the    jurors. 

The  sheriff  returned  the  writ  witlj  the  following  endorse-  5**»  "  *»  «^- 

^  mence    to  the 

ment.    **  The  execution  of  the  within  will  appear  by  an  in*  annexed  rmit, 

quisition  hereunto  annexed.     W.  Garth^  D.  S.  for  Rice  Gar-  fhe^^nd^^j^ 

tonrf,  8.  A.  C.    We,  the  undersigned,  coiaposing-  the  jury  question,  &c.'* 

for  that  purpose,  summoned  by  the  sheriff  of  Albemarle     2.  The  court 

County,  being  Jir»i  charged  and  avfotrty  have,  in  obedience  to  ^f'^^^g^'^ 

the  annexddwrU^  viewed  the  lands  both  above  and  below  the  riff  to  amend 

place  where  the  said  William  and  Littlebury  Moo^ia  propose  on  a  writ  ^ 

erectine  their  mill  and  dam  on  Hardware,  and  hereby  report,  '^^  gttoddtunif 
^  ^  ^       r         wn,  at  anytime 

that  a  dam  of  ten  apd  a  half  feet  in  height  will,  in  our  opi-  before    the 

nion,  oveHlDW  five  acres  of  land  belonging  to  Pleasant  Daw-  ^^  ^^  see 

•orij  which  we  have  estimated  at  the  price  of  forty  dollars  f '"^"'.^^ 

per  acre  in  the  average ;  and  we  have  estimated^  all  other  and  Bum^\ 

damages,  which  the  said  Pleasant  Davson  will  sustain,  for  ^^^  Y* 

probable  damage  to  other  landt^  and  incomfcnienccsf  at  the  Mm/.  269. 

sum  of  two  hundred  and  sixty-six  dollars;  that  no  other    3.  ifthejuiy 

lands  above  or  below  the  sciie,  the  properly  of  others,  will  J"  »  JP^  cas« 

Dna,thatacer- 
be  overflowed  by  the  erection  of  the  sud  dam  ;  that  neither  tain  number  of 

acres  of  land 
belonging  to 
A.  B.  will  be  overflowed,  estimated  at  a  certain  price ;  and  that  all  other  damages 
which  the  said  A.  B.  wiU  sustain,  for  probable  injui^r  to  other  lands,  and  inconvenien-^ 
ces,  are  estimated  by  them  at  a  farther  sum,  expressed  ia  their  inquest ;  it  is  speciaf 
eiwvgh.    ^^eMemany9,Mo»dy,^HM  M,2.^\.A. 
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the  mansion-house,  office,  curtilage,  garden,  or  orchard  of 
any  person  will  be  overflowed  thereby  ;  that  neither  fish*  of 
passage  or  ordinary  navigation  will  thereby  be  obstructed  ; 
nor,  in  our  opinion,  will  the  health  of  the  neighbou[^bood  be 
annoyed ;  but  that  the  said  mill,  if  erected,  will  be  conve- 
nient and  advantageous  to  the  neighbourhood.  Given  under 
our  hands  and  seals  thU*'  Signed  by  twelve  jurors,*  with 
seals  annexed.  Pleasant  Dawson  being  summoned  to  shew 
cause,  &c.  opposed  the  motion  for  leave  to  erect  the  mill  and 
dam ;  whereupon  the  court  overruled  the  motion,  with  costs, 
being  of  opinion,  that  the  inquisition  should  have  been  dated  ; 
although  it  was  proved,  by  the  oral  testimony  of  the  sheriff;  m 
addition  to  the  return  made  on  said  writ,  that  it  was  etecnted 
according  to  the  directions  thereof^  at  the  time  and  place 
mentioned  therein,  and  in  the  presence  of  both  parties.  The 
plaintiffs  then  moved  the  court  for  leave  to  the  sheriff'  to  add 
to  his  return  these  words,  *«  which  writ  was  executed  on  the 
day  in  said  writ  mentioned  ;"  which  motion  being  also  over' 
ruled,  they  filed  a  bill  of  exceptions. 

Upon  ah  appeal  to  the  Superior  Court  of  law,  this  judg- 
ment was  reversed,  on  the  ground  that  the  court  below  ought 
not  to  have  quashed  the  inquisition  for  the  want  of  a  datCf 
and  ought  to  have  permitted  the  sheriff*  to  amehd  his  re- 
turn ;  and  the  cause  was  remanded  to  the  said  County  CourCt 
with  instructions  to  proceed  therein  according  to  the  princi- 
ples of  this  opinion  :  from  which  judgment  of  reversal,  an 
appeal  was  taken  to  the  court  of  appeals. 


fVirij  {qr  the  appellant,  contended  that  the  i&qubitioD 
ought  to  have  been  dated.  Not  only  must  it  be  taken  on 
the  day  appointed  in  the  writ,  but  it  must  appear,  on  Us 
facej  that  it  vfos  So  taken.  There  might  be  collusion  be- 
tween the  sheriff*  and  the  applicant  for  the  mill.  To  corro- 
borate the  return  of  the  sheriff*,  the  date  ought  to  appear 
(  ^  Dalton'  ""^^^  ^^^  hands  and  seals  of  the  juror8.(a)  But,  in  this  case, 
Shenf,  p.  259.  even  the  sheriff^s  return  gives  no  date.  The  question  is 
dubious  whether  the  court  could  permit  him  to  amend  his 
return.     Returns  hare  i>een  penmued  to  be  amended  by 
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matter  of  record ;  or  to  insert  £su:t8  relating  to  property  tak'      Mabcs^ 
en  lu  execution  :  but  I  find  no  case  where  the  amendment    ,  '     . 

has  depended  on  the  sheriffs  recollection  of  the  time  when      Dawwn 
the  process  was  executed.    Yet,  if  the  sheriff  could  amend  v. 

his  return^  he  cannot  amend  the  mquUitibn^  which  is  not  hU 
act}  but  that  of  the  jurors. 

3.  The  inquisition  is  farther  defective.     It  should  have 
shewn  that  the  detailed  charge,  required  by  law,(a)  was  giv-     (a)    Rev. 
en  by  the  sheriff  to  the  jury.     In  matters  in  paisj  the  court  ch.^%i*^  JcU 
will  presume  nothing  to  supply  defects  in  the  proceedings,  2  p.  197. 
although  they  will  presume  in  fovour  of  judgments  of  courts. 
The  sheriff,  in  this  case,  is  only  a  ministerial,  and  not  a  ju- 
dicial, officer. 

3.  The  damages  are  improperly  found  ;  on  the  ground  of 
uncertainty  and  universality.  The  jury  should  find  the  9/ie^ 
cific  damages  ;  that  the  inquisition  may  shew  what  injury 
tbey  did  foresee,  and  what  not ;  in  order  that  the  party  may 
have  his  action  for  such  damages  as  were  not  foreseen,  or 
estimated.  Otherwise,  the  remedy  given  by  the  law  for 
such  damages  would  be  lost. 

Wickham  contra^  I  might  contend,  that  the  superior 
court  of  law  should  have  entered  judgment  absolutely,  and 
not  directed  farther  proceedings. 

An  exfiresB  date  to  the  inquest  is  not  necessary.  The  ju* 
ry  have  declared  the  day  aubMtantially^  by  saying  that  they 
acted  ^^in  obedience  to  the  writy*  in  which  the  day  was  ap- 
pointed. But  I  hold  the  date  unimportant.  Dalton  is  an  • 
old  author,  in  whose  time  more  rigour  was  observed  in  such 
matters  than  is  now  required.  In  Shefihard*a  Touchstone y 
the  date  of  a  deed  is  said  to  be  essential ;  but  that  doctrine 
has  s^ncejbeen  overruled.(  I)  However,  in  the  passage  quot- 
ed, Dalton  is  speaking  perhaps  of  inquests  of  office^  where 
there  is  no  vrity  as  in  this  case.  But  surely,  the  sheriff's 
return  is  sufficient ;  there  being  a  writ  which  commanded 
him  to  impannel  the  jury  on  a  certain  day.  Sec. ;  and  his  re- 

(1)  Note.  See  4  C(nn.JHg.  160.  TO^Fait.  {B,  3.) 
VOL.  IV.  3  Y  . 
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turn  (which  is  considered  as  on  oath,)  declaring  that  he  did 
BO  conformably  with  that  writ.  If  not,  why  may  not  his  re- 
turn be  amended  ?  It  is  a  strange  solecism  to  say,  that  the 
t  sheriff's  return  ought  to  have  included  the  date,  and  yet  that 
he  ought  not  be  permitted  to  supply  it  when  omitted. 

3.  The  words,  '*  charged  and  sfuortij**  in  the  inquest,  most 
be  understood  to  mean  charged  and  sworn  a»  the  writdi- 
rected . 

S.  The  inquisition  is  not  too  uncertain.  The  jury  in  find- 
ing  the  damages  can  only  go  upon  «  firobabilUies.**  They 
could  not  have  expressed  themselves  with  more  accuracy  ^ 
and,  indeed,  their  finding  is  more  niinute  than  was  necessary. 
It  is  for  us  to  complain,  if  it  be  not  sufficiently  particular  to 
protect  us  from  beiog  compelled  to  pay  farther  dan>ages, 
which  a  future  jury  may  assess,  calculating  that  those  dama- 
ges were  not  estimated  by  this  jury. 

Wirty  in  reply.  The  authority  of  Dalton  has  always  been 
respected  in  this  court.  The  case  of  Syme  vs.  Griffiny  4  K 
t3^  M,  379,  was  decided  upon  it.  The  passage  I  have  cited 
expressly  relates  to  proceedings  on  writs  of  ad  quod' damnum^ 
and  it  is  strongly  supported  by  reason  ;  there  being  great 
necessity  for  the  court's  superintending,  and  jealously  watch- 
ing these  summary  proceedings.  There  is  no  analogy  be« 
tween  the  date  of  an  inquest,  and  the  date  of  a  decdj  which 
takes  effect  from  the  delivery. 

The  act  of  assembly  confines  the  enquii^  of  the  jury  to 
the  damage  resulting  from  the  ov^Jlovfing  of  the  land ; 
leaving  the  party  his  remedy  by  action  for  other  damages  not 
foreseen  : — but  how  can  he  have  such  remedy  upon  this 
uncertain  finding  ?  They  should  have  said  how  much  other 
land,  and  what  other  inconveniences  they  estimated.  As  this 
cause  is  to  go  back  to  the  County  Court,  why  not  set  aside 
.this  inquest,  and  have  a  regular  one  found,  to  remove  these 
uncertainties  I 

Monday^  December  4th,  1815,  the  president  pronounced 
the  court's  opinion,  that  the  judgment  of  the  superior  court 
of  law  be  affirmed. 
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Mataal  Assaranee  Society  against  Staaard  and 

Argueil  Janm 
ry2Ui,  18U 

THE  Mutual  Assurance  Society  against  fire  on  buildings,  ^\^^^^  "^ 
in  the  sute  of  Virginia,  filed  a  bill  in  the  Superior  Court  of  upon  the  land*  ^*  ^ 
Chancery  for  the  Richmond  District,  against  Z^r*/«  Stanard,  latS^'C^  to  ^  V^ 
and  Beverley  C.  Stanard  and  Robert  8.  Chew,  trustees  in  a  ***®  commence-  i  ,  '  / 
deed  executed  by  the  said  Larking  for  the  benefit  of  sundry  term  at  ^hich^T/l 
creditors  of  his,  who  were  also  made  defendants.  '^ '"  obtained.    Z4 Tl 

The  object  of  the  bill  was  to  obtain  satisfaction  of  a  judg-     1-  If  a  judg-  i*^f.- v  * 

ment,  rendered  by  the  District  Court  of  Fredericksburg,  iri  ^riSioiS^«!»^.^*^*'**'  ".' 

fayour  of  the  complainants,  against  the  defendant.  Larking  ^^naion,)^,.ft,4i4^ 

Stanard,  at  Afiril  term,  viz.  on  the  6th  of  May  1808,  by  sub-  cfincciy,  to    ^^^,  ^ 

jecting  for  that  purpose  a  tract  of  land,  and  sundry  slaved  ^t  onfe"^.^^ 

and  other  personal  property,  ("  being  all  hie  estate,  real  and  a"^  pertonal       ^ 

personal,")  which  he  had  conveyed  by  that  deed,  bearing  date  debtor  ;^aie  ^ 

the  28th  of  April,  and  recorded  on  the  9th  of  May    1808.(1)  ''*^^^*'»"? 

'        "^     '  '  \  y  conveyed  by » 

The  plaintiffs  endeavoured  to  set  aside  the  deed  on  the  deed  of  trust, 
ground  of  fraud ;  alleging  that,  in  fact,  it  was  not  executed  fng^the^  ttrm 

until  the  9th  of  May,  (the  day  of  admitting  it  to  record,)  but  j"  which  the 

,  judgment  was 

was  antedated  for  the  purpose  of -over-reaching   the  lien  obtained,   and 

which  attached  on  the  property  by  virtue  of  the  judgment.  tili^^**^jlfp^y 

They  also  prayed,  that,  if  the  charge  of  fraud  should  not  be  conveyed  may 

established,  the  court  would  direct  an  account  to  be  taken,  a  trustees  to  an- 

sale  to  be  made  of  the  property  conveyed,  and  the  plaintiffs  ^^^^  ^«  P^J^' 
..  ,..  poses    of  the 

to  pasticipate  m  the  product  thereof.  trust ;  the 

LoTkin  Stanard,  by  his  answer,  denied  the  charge  of  fraud,  ^^g^the  biU 
but  admitted,  that  the  date  which  the  deed  purported  to  at  to  the  perton^ 

bear,  was  oot  the  date  of  its  execution ;  that  it  was  written  a  wiUi^^preju. 

dice  to  the 
plaintiff's  right,  if^nv,tothe  residuary  money  resulting  to  the  debtor,  from  the  sale  of  that 
property,  arter  oatis^ng  the  deed ;  but  should  direct  the  trustees  to  seU  the  ianda,  and, 
out  of  the  proceeds  thef^of,  to  satisfy  the  jndgment  m  the  Jirtt  place^  and  afterwards  to 
perform  the  trusts  repos«d  in  them  by  the  deed. 

,^ 
(X)  Note.    The  deed  (though  not  so  expressed,)  appeared  to  be  s^ 

conveyance  of  all  the  property,  real  and  personal,  of  the  grantor.  It 
was  so  charged  in  the  bill )  which  allegation  was  not  denied  in  any  of 
the  anawem. 
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1815 
i^^^^^^i   time  it  was  written  ;  denying,  however,  its  being  executed 

Mutual  Assur.  ^b«  ^^y  it  was  recorded. 

ance  Society       Beverly  C.  Stanardand  Robert  8.  Chew  also  answered,  de- 
Stanard,  &c   nying  all  fraud.    The  former  said,  that  ^  he,  as  a  tnutee, 
^"  '    ^  executed  the  deed  one  or  two  days  after  it  was  written,  and 

'*  *y  *  previous  to  the  day  on  which  it  was  admitted  to  record  :'*  the 

* V  *    *  latter,  that  he  executed  the  said  deed  of  trust  ^  some  short 

time  after  the  day  on  which  the  same  is  dated  ;  but  that  the 
•     '  said  deed  was  previously  executed  by  the  other  parties  there- 

•  C  i*  "•  to." 

'    *  V«  The  other  defendants  appeared  to  be  just  creditinrs,  and  by 

their  answers  stated  their  claims,  to  satisfy  which  the  deed 
'   -^  '  ' ,  was  given. 

.  ^.'  *  '  it  did  not  appear  that  the  plaintiffs  had  sued  out  any  exe* 

'  '  *    S  cution  upon  their  judgment ;  and  no  depositions  were  taken 

in  support  of  the  charges  b  the  bill. 

Chancellor  Taylor  was  ^  of  opinion,  that,  before  a  judg- 
ment creditor  can  come  into  this  court  to  set  aside  a  deed, 
upon  the  ground  of  fraud,  or  for  a  redemption  of  the  propeny 
thereby  conveyed,  he  must,  upon  the  general  principles  of  the 
,  court,  shew  that  his  judgment  at  law  is  unavailing,  by  a  re- 
turn of  the  proper  writs  of  execution  ;  and  then,  notwith- 
standing he  might  fail,  upon  the  ground  of  fraud,  to  set  the 
deed  aside,  yet  he  might  be  allowed  to  redeem ;  for  thb  rea- 
son, that  no  one  can  redeem,  who  has  not  an  interest  or  a 
lien  upon  the  property  conveyed  ;  and  not  then,  in  the  case 
of  a  judgment,  if  escecution  can  be  satisfied  without  aoy  ob- 
struction ;  which  can  only  be  ascertained  by  a  proper  return 
thereupon  ;  and  so  this  court  understands  the  law  as  settled 
(a)  SJIOc,  300.  ^J  ^^®  chancellor  in  England,  as  long  since  as  1744.*'(a)  He 
therefor^  dismissed  the  bill,  with  costs ;  froni  which  ^cree 
the  plaintiffs  appealed. 

Wickham  for  the  appellants. 

Leigh  for  the  appellees. 
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Mondayy  December  4thf  1815,  Judge  Roanb  pronounced     Jaku^bt, 
the  court's  opinioo,  as  follows :  ^^^^/^^^ 

The  court  is  of  opinion^  that,  as  it  appears  in  evidence,  in  Mutual  Assuf- 
this  cause,  that  the  deed  of  trust  in  the  proceedings  men-  *»ce  Society 
tioned,  was  executed  on  or  after  the  first  day  of  the  term  in   stanard,  8cc. 
which  the  appellants'  judgment  was  obtained,  and  as  that 
judgment  relates  to  the  said  first  day,  inclusively,  the  said 
deed  of  trust  could  not  vacate  or  afiect  the  lien  on  the  land 
created  by  the  judgment ;  that,  consequently,  it  was  incom- 
petent-to  exclude  the  daim  of  the  appellants  upon  the  land 
thereby  conveyed ;  and  that  the  right  of  the  trustees  under 
the  same  ought  to  be  taken  in  subordination  thereto ;  that,  as 
the  said  deed  provided,  that  the  said  land  should  be  sold  to 
answer  the  purposes  of  the  said  trust,  the  court  is  of  opinion, 
that  the  trustees  therein  named,  should  have  been  decreed  to 
sell  the  same,  and  pay,  in  the  first  place,  the  principal  sum, 
interest  and  costs,  due  to  the  appellants  by  the  said  judgment, 
out  of  the  proceeds  thereof  after  which  they  should  be  held        . 
at  liberty  to  proceed  in  the  execution  of  their  trust ;  and  that 
there  is  error  in  so  much  of  the  said  decree  as  dismisses  the 
bill  in  totoy  instead  of  making  the  provision  respecting  the 
land. 

With  respect  to  the  persotial  esti^te  conveyed  by  the  said 
deed,  the  court  is  of  opinien,  that,  as  it  is  competent  to  a 
debtor  to  prefer  one  bonaji^c  creditor  to  another  not  b^Lving 
a  lien  thereupon,  which  lien  only  anses  by  the  delivery  of  the 
execution  to  the  sheriiT ;  and  as  no  execution  was  taken  out 
by  the  appellants  in  this  case,  the  court  is  of  opinion,  that  the 
appellants  have  no  Hen  or  g;round  to  stand  on,  either  for  the 
purpose  of  vacating  the  deed  aforesaid,  or  of  being  permit- 
ted  to  redeem  the  said  personal  property,  according  to,  the 
doctrine  established  in  the  ^ase  of  Shirley  v.  WattM^  3  Atk. ' 
SOO :  but  ^^^^  opinion,  on  this  point,  is  not  to  bar  or  aifept  tfie 
right  of  the  appellants,  if  any,  to  th#  residuary  money,  re- 
suiting  to  the  grantor,  Stanardy  from  the  sale  of  ^e  personal 
estate  thereby  conveyed* 

The  court  is  of  opinion,  therefore,  that,  so  far  as  the  de^ 
free  dismisses  th«  bUl  as  to  the  personal  proper^,  it  is  cor- 
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Jaitvahy,    rect ;  but  that  it  was  erroneously  dismissed  ^s  to  the  laodf 
^^^*.    for  the  feason  before  assi^ed  ;  and  that,  instead  thereof,  it 
Mututl  As«ur-  should  have  made  the  prbvision  herein  before  mentioned,  in 
ance  Society  favour  of  the  appellants* 

Stanard,  &c.  Decree  reversed,  and  caus6  remanded  to  the  Coort  of 
Chancery,  to  be  reformed  pursuant  to  the  principles  of  tfan 
decree. 


Argued  March  Merrymao  against  Griddle, 

Ttfh  1815. 

1.  Upon  ade.      XHIB  was  an  action  of  covenant,  in  the  county  court  of 
claraUon  m  CO-  '  ' 

venant,  charg-  Cumberland,  upon  a  writing  in .  these  words ;— ^*  On  or  be» 

tenns  tfe"^^  foTo  the  25th  day  of  December  next,  I  promise  to  pay,  or 

breach  of  a       cause  to  be  paidj  un     Mv*John  Criddlt^  twenty -fire  barrels 

liver  a  quanti-  of  good  corn,  to  be  delivered  at  Mr*  Edward  Merryman's. 

ty  of  corn  at  a  Witness  my  hand  and  seal,  this  5th  day  of  August,  1809— 

given  time ;  '  . 

the  JU17,  in  as^  Pleasant  Mfrryman'*    The  declaration  charged  a  breach, 

roage^  are  not  ^  ^^  ^^**'  ^^^^  ^^®   defendant -did  not,  on  or  befiore  the  sud 

restricted  to     35^^  of  December,  deliver  to  him,  the  plaintiff,  the  said  35 

the  value  of  >  r  t 

the  comattlie  barrels  of  good  corn,  at  Mr.  Edward  Merryman^sy  or  dse* 

rilSuld'^'have  ^^  ^*»c^<5,  but  the  same  to  deliver  hath  refused,  and  atUl  doth 

been   deliver-  refuse."     Plea  "  conditions  performed." 

A#i    withi  mtC' 

rest  thereon         At  the  trial,  the  defendant  (tdtmtUd  lt%9  breach  q/"  the  can't 

until  payment;  ^^^    ^j^^  moved  the  court  to  instruct  the  iury,  that  the 

but  may  give  *     '' 

each  damages  proper  measure  of  damages  was  the  price  per  barrel  at  the 

ii^we  the     *'"^  ^®  ^^^^  ^^*  ^y  contract  to  b»  delivered,  with  lAte-* 

plaintiff  ap-      rest  from  that  time ;  which  the  court  refused  to  do,  but  sub- 
pears  to  have     ..... 
sustained.        mitted  to  the  jury  to  determme  the  proper  measure  of  da* 

mages,  on  the  "testimony  be/ore  them;  whereupon  the  delen* 

dant  excepted  to  the  court's  opinion.    The-  jury  found  for 

the  plaintiiF,  and  assessed  his  damages  to  one  hundred  del^ 

lars.    Judgment  was  tendered  accordingly,  and,  on  a  writ 

of  supersedeas,  was  affirmed  by  the  superior  court  oF  law-; 

from  which  the  defendant  appealed  to  this  court. 

Mcholasi  for  the  appellant,  relied  on  the  cases  of  Grovek 
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V»  Chavesf   1    ^a«/i.  1 ;    Bull  v.  Doughty  adminiatrator  of      Maiich, 

1815 
T^mbuUj  an/tf  p.  — ;  and  i{o«f,  v«  /Ar   Commonioeallhy  de-  ,  *    , 

cided  in  1804,  as  proving  that  the  county  court  ought  to     Merryman 

have  given  the  instruction  requested.     It  may  be  said,  that  v- 

.       .  •    .  .     r  •  -.  .  .  Criddle* 

the  jury  might,  from  circ^imstances,  have  given  greater 

damages :  but  I  cannot  imagine  any  which  ought  to  vary 
the  rule.  However,  if  any  such  existed,  they  do  not  ap- 
pear in  the  record.  None  are  shewn  by  the  plaintiff.  And, 
indeed,  it  was  not  competent  for  him>  under  his  general  as- 
signment of  the  breach,  to  go  into  evidence  of  special  cir- 
cumsunces  to  increase  the  damages.  Such  a  practice  would 
be  calculated  to  ensnare  and  entrap  the  defendant.(a)  (a)  1  CkUty  on 

,  Plei  " 

and 
Samuel  Taylor  contra.   The  value  of  the  com,  on  the  day 

on  which  itoflght  to  have  been  delivered,  does  not  appear 
to  have  been  the  pipper  measure  of  damages.  There  might 
have  been  evidence  before  the  jury,  shewing  that  justice  re* 
quii'ed  a  different  measure..  Suppose  it  had  been  proved 
that,  by  the  rapid  rise  in  the  price  of  corn,  the  defendant 
made  a  profit  in  failing  to*  comply  with  the  contract ;  or 
that  the  plaintiff  was  compelled  to  buy  it  of  others  at  an  high* 
er  price  than  was  current  on  the  25th  of  December ;  would 
it  not  have  been  proper  to  allow  him  higher  damages  ?  In- 
deed, what  motive  could  the  defendant  have  had,  in  this 
case,  for  waiving  his  plea  of  covenant  performed,  and  in- 
sisting upon  the  value  at  the  day,^  unless  he  had  m^de  a 
greater  profit  than  the  amount  of  that  value?  Such  a  mea- 
sure of  damages  would  be  a  tegtpution  to  the  defendant  to 
violate  his  contract. 

No  such  general  rule  has  been  established  as  that  laid  down 
by-Mr.  Mcholaa.  Groves  .v.  Graves^  was  acase  in  equity^ 
determined  on  its'  own  circumstances,  and  in  which  no  sfiCf 
cfal  damage  was  shewn.  In  that  <Jasc  tooy  and  in  Bull  v-  />ou- 
glas^  administrator  of  Turyibully^l)  -the  contcacu  were  for 
the  delivery  of  certificates^  and  transfer  of  stocky  which  par- 

(l.)  Note.  In  Bully,  JDougUu,  OdnMttrator  of  TSvrnJb^  also,  there 
was  no  proof  of  special  damage. 
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MiuicH,    .  take  more  of  the  nature  of  money  than  com  does.    A  dif* 
1815 
^^^.^*.    ferent  role  ought  to  appl)r  in  such  a  case  as  this* 

Menrman        '^^®  proper  measure  of  damages  Is  a  eomfikte  §atUfaction 

.▼•  to  the  party  injured. (a)    And  that  measure,  in  all  coatro* 

....        versies  of  this  nature,  is  so  connected  with  the  evidence, 

^^haSv^^'  that  both  must  be  referred  to  the  salne  tribunal.(6)     In  co- 

Johiuon ;  3  BL  venanfj  the  breach  maf  be  assigned  in  words  as  general  as 

^*^  those  of  the  covenant,  or  in  the  words  of  the  covenant  ;— 

{b)2Bac,266.  and  the  damages  will  be  whatever  the  party  can  prove  lie 

(c)  1  Lord       has  actually  8U8tained.(c)    The  rule  in  covenant  b  different 

-^^  ^^»      from  that  in  the  action  of  debt.    The  reason  of  this  differ- 
Mngtiock  v. 

Stanton;  BuH  ence  I  do  not  perceive ;  i^ut  it  is  sufficient  for  my  purpose 
Bac.  84  note  a,  ^^^  "  «***'*  *"  ^^^  books.(l  .> 

MchoUu  in  reply.  Since  it  does  not  appeal*  that  any  evi- 
dence of  special  circumstances  was  offe,red,  this  court  will 
not  presume  that  there  was  such  evidence.  If  it  had  been 
offered,  it  would  have  been  incumbent  on  us  to  have  ex- 
cepted to  it. 

In  Bull  V.  DougUuy  adminutrator  qf  TumtuU,  the  rule  is 
laid  down  as  a  general  one,  wherever  the  article  contracted 
for  is  of  uncertain  value.  Its  being  a  case  in  equity  makes 
no  difference ;  for  equity  and  law  agree  in  the  construction 
of  contracts. 

The  same  principles  apply  to  contraUs  for  the  delivery 
of  com,  as  to  contracts  for  the  delivery  of  certificates,  and 
transfer  of  stock. 


December  7/A,  1815,  the  court  affirmed  the  judgment. 

Judge  Cabbll,  assigned  the  reasons  for  his  opinion,  as 
follows  :— 

I  have  no  doubt,  that,  in  actions  for  the  breach  of  execu- 
tory contracts,  the  general  rule  is,  that  the  value  of  the  ar- 

(t)  Note.  See  Cra^hiU  &c,  v.  Page  £^c.  2  JK  &  3C  446 ,-  and  Wm- 
drm  &c.  T.  the  Commonwealth,  Ibid  459 ;  Bttttei^s  Executor  v.  ffaUace, 
4J£&^83;  tFardy.Johntten,  lMa^ord,4S. 
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tides  to  be  deliveredt  at  the  time  when  they  should  have 
been  deliyered,  with  interest  from  such  time  of  deliyeiyi 
forms  the  proper  measure  of  dami^es.  But  to  this  rule 
there  maf  be  exceptions^  founded  on  particular  circum- 
stances. The  appellant  in  this  case  had  a  right  to  ask  oCthe 
court  an  instruction  to  the  jury  as  to  this  general  rule ;  and 
if  he  had  asked  it|  and  the  court  had  refused  it,  there  would 
have  been  sufficient  cause  to  reverse  the  judgment.  I  wasy 
at  first*  inclined  to  believe  that  he  had  asked  no  more :  but, 
upon  a  more  attentive  examination  of  the  biU  of  exceptionsy 
k  appears  that  other  evidence  was  before  the  jury;  and^  y^o«- 
Miy^  there  might  have  been  evidence  of  some  of  those  cfr- 
cumstances  constituting  an  exception  to  the  general  rule. 
In  asking  the  court,  thereforei  to  instruct  the  jury,  that  the 
proper  measure  of  damages  in  thia  case  was  the  value  of  the 
corn  at  the  time  when,  by  the  contract,  it  should  have  been 
delivered,  with  interest  thereon,  he  required  not  only  a  de- 
claration of  the  general  rule,  but  a  decision  of  the  court  up- 
on the  testim<myy  the  peculiar  province  of  the  jury.  Had^he 
stated  in  the  bill  of  exceptions  the  whole  of  the  circum- 
stances, he  might  have  required  tiie  opinion  of  the  court, 
whether,  admitting  tkoae  cinufnatancesy  they  were  sufficient 
to  take  the  case  out  of  the  general  rule.  Not  having  done 
so,  I  thmk  the  court  righUy  refused  the, instruction  that  was 
asked,  and  am  for  affirming  the  judgment. 


6ii 

1815. 

Merryman 
Ciiddle. 


VOL.  IV. 


3Z 
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Avery  against  Robinsons. 

Argued    Mon^  •^      ^ 

datff    March 

13/A,  1815.  A  MOTION  was  made  to  the  Superior  Court  of  law  of  Mo^ 

l.A  writ  of<aon&alia  County,  September  1 2th,  1812,  to  quash  a  writ  of 

?^®f!h«^**^^^  elegit,  issued  by  the  clerk  of  that  court,  on  the  6thof  Jaoo- 
in  1812,  ona^^  ^  .^,  ..rm. 

judgment  ren-  arf  1812,  upon  a  judgment,  bearuig  date  the  16th  of  Majr 

nnlfhidi^y^  *^^^'  ^"  favour  of  the  appellees  against  the  appellant.    It 

%  fieri  facioi     appeared,  that,  on  the  4ih  day  of  June,  1806,  the  plainti£Bi 

tiuned  nuUa     prosecuted  a  writ  of  ^m/acia«  on  the  said  judgment,  direct- 

nT*to*^e^^   ed  to  the  sheriff  of  Wood  County,  and  returpable  on  the  15th 

quashedon the  of  September   1806;  that  on   such   wrij  of  fieri  facitu   the 

previous  entry  •hcriff  aforesaid  returned  that  the  defendant  had  no  goods 

bad    been        and  chattels  to  satisfy  the  same  ;  and  tha^  the  writ  of  eUgU 

made,  on  the 

recoid,  of  the  in  question,  was  sued  out,  without  the  plaintiffs  having  en- 

Son^^*  tljce  ^^^^^  ^^  ^^^  record  their  election  to  take  such  writ. 

elegit;  nor  be-      The  Superior  Court  over-ruled  the  motion;  whereopos 

cause  it  was  is-    ,  ,  ,  ,  . 

sued    without  ^^  appeal  was  taken  to  this  court. 

obtaining    the 

leave    of    the 

court;  the  mo-      WUiiamsy  for  the  appellant.     After  taking  out  ^t  fieri  fa- 

H^being  ffia^  ^*  *"  *^^^'  without  entering  on  the  record  their  election  to 
by  the  de/en-  take  the  ^^^,the  plaintiffs  could  not,  in  1812,.  take  out  an 
whom  ^e     ®^^it,  vnthout  leave  of  the  court.    If  the  issuing  an  elegit  by 

iSndT^d^  ^  ^^^  ^'^^^'  *^^®^  ^^^^  **P*^  °^  *™^'  ^^^^  ^^  permitted ;  in- 
not  by  a  pur-  tervcning  purchasers  of  the  land  might  be  injured,  when 
him.^        "*   ^®y  ^^^  "®  reason  to  calculate  on  the  debt's  being  still  due ; 

(CTSeeRev.  the  judgment  having  lain  dormant  so  long.  (1)  ' 
.  Code,  1st  vol.         "^     '^  ^  ^    ^  ^ 

ch.  151.    sect. 

2.  p.  296 ;  Ep.     No  counsel  appeared  for  the  appellees. 
fety.Rondo^hf 

December  8th,  1 8 1 5,  the  court  affirmed  the  judgment,  over- 
ruling the  motion  to  quash  the  elegit. 


(1)  Note.  There  did  not  appear  to  be  any  purchaser  of  the  land  in 
this  case. 
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Higginbotham  and  others  against  Chamberlayne.  j^.^^^  7,^^, 

thy,   February 
16ih,  1815. 

IN  this  casCi  which  was  an  action  of  assumpsit  io  the  Su- 

^  .,.,,.       ^  1.  A  motion 

penor  Court  of  law  for  Henrico  County,  upon  the  calling  of  for  a  continu- 

thc  cause  for  trial,  on  the  pjea  of  non  assumfiaif^  and  before  ^^nd^'thirt  a 

the  jury  were  sworn,  the  defendants  moved  for  a  continuance,  material    wit- 

"first,  because  the  plaintiff  had  not  filed   his  account;  »e- party  is  absent, 

condly,  because  the  declaration  was  blank  as  to  the  quanti-  (*i  heingprov- 

^  ed  that  a  sum- 

ties  of  wheat  and  tobacco,  and  sums  of  money  ;  thirdly,  be-  mons  for  him 

Cause  Wyatt  Starke^  a  witness  living  in  Buckingham  Coun-  ^**t^  dTw^ 

ty,  (who  was  sworn  by  one  of  the  defendants  to  be  material »"  ^^^  time,) 

I     ^  f  ,.*  .  .  ,-.         wiftht  not  to 

to  the  defence,  and  without  whose  tesUmony  the  defendants  be  over-ruled 

could  not  safely  go  to  trial)  Was  absent,  although  a  summons  ^nf^^^^Jd^ 
for  him  was  proved  to  have  been  delivered  to  the  sheriff  in  was  made  at 
due  time."  But  the  court  over  ruled  the  motion;  "  first,  J^^^"^^? 
because  it  is  usual  not  to  compel  the  plaintiff  to  file  his  ac-  king  the  depo- 
count,  unless  called  for  by  the  defendant  previous  to  the  trial;  parties  de  bene 
and  there  was  no  proof  that  the  defendants  had  required  it  to  ***f?  f^  ^® 
be  filed,  or  had  demanded  a  copy  thereof;  secondly,  because  taken  the  de- 
there  was  an  order  at  the  last  term  for  taking  the  depositions  wiJJie^  onac- 
of  the  witnesses  of  the  parties  de  bene  eaae^  and  the  defen-  count  of 
dants  had  not  taken  the  deposition  of  the  said  Starke;  and,  at  sence,  princi- 

the  last  term,  this  cause  was  continued  for  the  defendants,  P^^^*    ^^\ 

'  cause  was  then 

principally  on  account  of  the  absence  of  the  said  Starke;  and,  continued, 
thirdly,  because  it  has  been  the  universal  practice  of  the  law-  y^ji^^y^ 
yers  practising  at  this  bar,  to  allow  such  blanks  in  declara-  othert,  4  17.  & 
tions  to  be  filled  up  at  the  moment  the  jury  is  about  to  be 
sworn/'    To  which  .opinion  of  the  court,  the  defendants  filed 
a  bill  of  exceptions  ;  and,  a  verdict  being  found,  and  judg* 
ment  rendered  against  them,  appealed  to  this  court. 

Calij  for  the  appellants. 

Wirty  for  the  appellees. 
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^"?y;^*^»        Monday i  December  11th,  1815.  The  president  pronouneed 
y^^s^'^j    the  court's  opinion,  (without  deciding  the  other  pmnts  oo 
Higginbotfaam  curring  in  the  cause,)  that  the  Superior  court  erred  in  not 
others    g^j^^g  ^  continuance  on  account  of  the  absence  of  Wjatt 
Chamberii^e.  Starke^  the  witness  in  the  bill  of  exceptions  mentioned;  the 
reason  given  bf  the  court  for  rejecting  the  same  being  in- 
sufficient. 

Judgment  reversed ;  verdict  |et  aside^  and  caose  remand- 
ed for  a  new  trial. 
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ABAHXX>infBNT. 


Lnie  of  tiMe  k  penaicted,  iA  equity,  to  ddtet  aa 
•dmowkflged  ni^t,  on  the  ground  •nlyiii)^ 
•flbnlii^  endenee  of  e  trenmMtn  that  loeh 


1.  See/f 


tight  has  heen  abandrnmL    It ^ 

Bffevaai,vhenaiieh  pRMBplioo  if  out-weighed 
hf  opponig  Iheti  or  cbdunstanaea.  VeU^m  t. 
CarrO^ttHtBxiecuttr^BtarweU,  pi.  6.  p.  332. 
%,  ITnder  what  ciretinuiaBeei,  the  mc^ ^ 


lideced  at  inpCedlj  permittinr  the  mortga- 
totdl,  andabandonfaighii^Sm  onder  the 
tgage.io  ftr  at  letpeett  the  poichater  and 
e  cbimfais  under  Um.  TayUrw,C9kt  9*354, 


rUm.  TayUrr.Cde, 9,354, 


3.  Hit  UKngto  Make 


chaterthathe  hat  any  ekim;  together  withhb 
leftainiBg  ft«a  enfbveing  the  mortgage  ftr  a 
ieng' tiaw  etpeeially  JTheholdhadc  luittfaiter  the 
d«ihortheBMntgiger;  and  hit  pennitlhig  the 
■terisi^.to.ietfwtte  efthe  mortgafed  MSelet; 
arofodwrai 


artieletto 


ACCOUNT. 

it^hmcthn:  and  Pre$tm  and  tiherft  Rxtev' 
f  trail,  ▼.  Greatm^idUtribuUei,  p.  110. 


See  Partnership  ;  and  A>ite«  ▼.  Wetiford&Ca,  p. 

3.  SnPartiei;aDdnrifakamlw(fer,rmtM^tE»- 
ecutm^t  p.  369. 

4.  Theaeeoont  of  an  cxecntor,  haTing  been  lectled 
by  eommiaiioQen  appointed  by  the  court,  befim 
which  the  wfll  wai  proved,  b  not,  of  coune,  to  be 
again  referred  to  a  eomiainioner  on  a.  bill  to  «u^ 
daree  and  fldsilV :  but  tome  eridence  shooMbe 
ethinted  to  that  effeeti  or  something  ii 
in  the  aeeount  should  beditekMed  in  the 
otherwise,  such  order  of  account  oafht  not  to  he' 
made, but thebill  should  be  diswisMML  fTj^amt 
wife  r.  VewMe*  Exeeuter,  p.  309. 

ACnOK. 


■iti'igigai  to  set 

thetebywdnehigthe  parciMteror( 
heftere  that  tfi?nMr{nge  had  bee 
•tnngcinnmtlanees  insneheate.   ItU, 

A^SHrrraFENDAHTS. 

1.  Votiaeer  taking  dapotitioM  it  not.  arfMent,  if 
ghwB  to  the  attorney  at  last  in  the  absenee 
ef  the  prineipal  ftom  the  eematotnrealth,  bnt 
ooght  to  be  giren  to  the  agent  or  attorney  in 
>te,  or  (If  there  be  none)  %  pnUitatioii  in  the 
BsannerpreKribedby  law.  CohiU,  EMCutet  tf 
QfMtW.  PMMtp,  p.  371. 

ACCHttNT. 

1.  tee  Jfm  Trkdi  and  Ate*«  Bactr,  t.  Aifni*« 

JUbnr.  p.  63. 
s.  Bet  Caveat  swsAIfdmtiw^CremmeKt  p.  ISS, 


otherj  his  executor  may 
standingthe  other  eiee 
aetcd;as  such,  and  gave  i 


4. 
f. 


Ifoaeof  twoeiesQtorstakeabond  to  himself  as 
eseotttor  of  the  teaiaior,  (without  mentioninic  the 
pon  it,  notwith- 
nnriTed  him,  and 
aetc«.as  sucn,  and  gave  no  assent  to  the  institu* 
tion  of  the  suit.  PaUkmU  Executrix  ▼.  JWbutn 
and  ot/iert^  p.  Tl. 

A  dedantion  in  dMime,  fbr  a  slave,  is  insnflleient 
to  support  the  action,  irit  omit  to  smie,  that  the 
shive  in  oaestion  beUnged  <sl  or  was  the  prtpert^ 
of,  the  plaintiff:  and  such  oeGect  is  not  cured  1^ 
Tcrdiet.    Kent  w.  Armittead,  p.  71. 
Duigre,    Whether  an  action  upon  the  cose  liesin 
IkTour  of  the  extcuter  of  a  person  fa\|urrd  by  the 
matfiatanee  in  oAee  of  the  clerk  of  a  court?  JfMt- 
rse  T.  tyieWt  Executers,  p.  73. 
See  Sher{^;  and  Hege^.  Trisf,  p.  IJO. 
A  legatee,  upon  the  ctseni  ortbe  executor,  »ay 


this  own  name  Ibr  a  specific  article  of  per* 
sonal  property  bequeathed  to  him,  though  not  in 
the  testator^  pottwrigg  at  the  dato  of  (he  will,  or 
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at  the  time  of  bit  death.  Smith  and  wi/fe  ▼. 
Ttmnei^*  Adnunutiator,  p.  191. 
0.  A  disminioD  of  a  suit,  by  the  plaintiff^s  order,  it 
no  bar  to  hu  briDKing  another  suit,  for  the  same 
cans  J  of  action.  Coffman  and  Rkhardnn  v.  Riu- 
mU,  p.  207. 

7.  ^t't  'if-T.  Tumi ;  ind  Chnd  v,  Carnfi&fift  p.m. 

8.  Uiit  Lnipctioriif  iobic^cs  beinf  TOJurn?*!  hj  tli£ 
jnifCoiuluct  qf  tri<  tHii^w  rr  a>  lunnj?  auii  u|ioii  the 
cRltki  bunJ  of  *ucb  <]tliiniaf^JH,  a^Auiit  hiui  aod 

9.  One  'inipec(«ri:j:ibcTitU-d  q  qiiaj^itty  of  tmiid'er 
tolHCi^i>k  wlihtiut  thekiiowtr^Pi-of  the  nrJitr,  y/ha^ 
lUppnsiDg  It  to  hi-  ill  the  wnti-li<juit^.  ^fultl  ti^  si  di- 
n>Ctv^  !■}  ibi'  14 th  »rctiaii  ut'lhe  cabsiLtL'ir  UW|  intl 
paid  t))«  iricj»t}\  mniih^  tVorutli.  ith-,  lu  th*-  pro- 
pdettin  (if  tilt  rE¥Fhpti^  bui  i^f^c-rwtrdi,  di]Ca>i'r- 
ruG  (lie  ilL^r^cii^jKry,  rt-fundi^l  tH>  th»-  purfhtien 
the  iitoot^  rfcCbiivd.uf  chcm.  li  wat  detrmun* 
ed,  that,  for  the  turn  to  refunded,  he  had  a  toffl- 
cient  ca-i9c  of  action  iipim  the  bond  of  hi«  delm* 
quentco  inxpector.     tintL 

10.  j^utrrf,  V  tiL-ibf-r  tbe  rigbi  ofoctjun  far  iht  civtliin* 
jury  be  ni'H^f  ud  a  the  k-lou>..  or  pat,  in  thli  cuun- 
try.ai  iii  !.■  bpibmJ?^  ran*  v.  FJorhj^  pL  a.  n-  444. 

11.  In  detinut  Em'  iUj  t  f  ipJI'  ihe  judprnont  iif  ine  SupA^ 

rior  Cour^  .L-^^t'-iLiJc  ihDT  uf  tn^  Cuuaiy  Court, 
(which  UuA  lU  Ttir  pTiitirifll*!  fatoorj  be  nrTcned 
by  iheOnjrr  <pf  AppraJv,  iii>d  thit  uf  ihn  C^iinfy 
Court  afttrmed ;  iio  ttcnion  li«s  lo  rvt^vur  iii&  ifitj^ 
fiu  of  the  ilaves,  accruing  butoten  the  date  t^f  the 
judgmeni  of  the  County  Court,  and  that  of  ki  final 
affirmance  by  the  Court  of  Appeals.  Aldenon  r, 
Bigget^t  AdminiatrtOory  p.  528. 


ACTS  OF  ASSEMBLY. 

1.  The  5th  section  of  the  act  of  limitations  of  1792, 
does  not  apply  to  judgment«  which  existed  before 
that  act  took  effect.  Day ^  Executor  ^  Tatetfy, 
Pkkeft,  p.  104. 

J.  Thtt  act  of  December  11th,  1793,  (Rev.  Code,  1st 
vol.  p.  314,)  authorizes  a  motion  in  a  summary 
way  apiinst  the  deputy  sheriff,  and  hb  secan> 
ties,  j<iintl^ ;  but  not  against  one  or  more  of 
those  Securities  separate!}'.  Harrison  v.  Lane,  p. 
S38. 

3.  And  this.  Ot  seems,)  whether  the  bond  be  joint  on* 
ly,  or  joint  and  seTcraL    Ibid. 

4.  Under  the  act  of  January  31st,  1809,  **  ooneem* 
ine  executions,  and  for  other  purposes,"  the  1. 
debtor  was  not  entitled  to  a  stay  of  execution«  or 
to  a  &ale  of  the  profierty  on  credit,  on  anv/trfA* 
coming  bond  executed  q/ter  the  passage  thereof. 
Rkhardeon  v.  Perkins^  p.  512. 

f.  llie  provisions  of  the  13th  section  of  that  act,  re- 
quiring the  debtor  to  pay  all  costs,  ficc.  did  not 
embrace  the  case  of  a  sale  under  the  14th  section, 
Jbid.jA.%, 

ADIAINISTRATION.  1. 

1.    U|>on  the  death  of  a  husband,  who  survived  hit 
wife,  and  ailminutered  upon  her  estate,  hie  raeru-  ' 
tor,  (or,  it  seems,  hie  admtni$trator^)  is  entitled  to 
lie  administrator  fi^6«nwnMi  of  the  wife,  in  pre* 
ference  to  her  next  of  Idn.    Hendfr^n  v.  CoUitMr^ 
p.  231.  ^ 

5.  It  seems,  too,  that  his  executor  is  entitled,  in  pre- 
ference to  his  reeiduaru  legatee.  Ibid. 

3.  See  Renunciation  ;  maa  Nelion  v.  Cttrringten,  Ex- 
ecutor o/BurweU,  pi.  9.  p.  333. 

4.  An  appeal  from  an  order  of  court,  i;:ranting  admi* 
nistntion  of  an  estate,  being  taken  before  the      2. 
court  has  proceeded  to  direct  bond  and  security 

to  be  given,  or  to  prescribe  the  amount  of  the 
bond,  u  premature,  and  oQgrfat  to  bedbraissedat      3. 
improvidentlyaUowed.    Bohn  r,  Shefipard,  fH,  l, 
n.403. 
8,  ihtaret  whether,  in  svcfa  case,  the  appeal  would 
be  premature,  if  taken  after  the  court  had  pre-      4. 
ictibed  the  amount  of  the  bond*  but  before  its 


deciding  upon  the  tuAcieneT  of  the  ateuiiejaf 
fetedT7«ipl.«.  '    . 

6.  Such  appeal  it  not  premature,  Ir  taken  nfter  the 
court  has  decided  upon  the  sufiieiency  of  the  se- 
curity, but  before  the  bond  b  signed.  Ibid,  pL3. 

7.  The  court,  to  which  en  appeal  is  taken  fioa  aa 
order  granting  leiten  of  adminbtntioo*  oo^ 
not  to  take  into  considention,  in  decsdiiag  apoa 
such  appeal,  the  comparative  meriu  of  the  gna" 
tee,  ana  of  the  party  who  opposed  him,  aa  lais* 
dates  for  the  office,  unless  it  appear,  by  same  cas- 
dence  from  the  record,  that  a  motion  for  thea^ 
poinuuent  of  su^h  opposing  party  wsu  aiibecan- 
tially  Qtade  i^  the  court  below,  Uid.  pL  4. 

8.  Althourii,  in  controverries  eonceniing  milla,  wA, 
road%  the  probate  of  wiDs,  and  grantmg  ot  s  '  * 
nistrations^  the  Superior  Court  of  law,  to  v 
an  appeal  u  taken  from  the  County  or  Cocyoca- 
tion  Court,  may  hear  new  eridenee  upon  qoer 
tioiis  submitted  to  its  revisal  by  the  recard^  it  nq^ 
not  to  receive  anv  evidence  bat  that  of  the  reeard 
itself,  to  prove  -unat  questions  were  in  flMt  txsed  in 
the  court  bdow,  IbkL  pL  5. 

9.  A  person  appearing  as  attorney  in  dec  for  eertaiB 
creditors  of  the  uktesUte,  and  opposing  tbe  gcaat 
of  administration,  may  appeal,  thong^  not  in- 
terested, in  any  other  respect,  in  the  ai^lyeotaf 
eontroversy,  JbuL  pL  6. 

AD  qUOD  DAMNUM. 

1.  A  date  to  the  inquisition,  upon  a  writ  of  adgtmi 
domntim,  boot  essential,  if  it  be  stated,  onderthe 
hands  and  seals  of  the  jurors,  that,  <*  tn  aAec^ldicr  <a 
the  annexed  wit,  they  viewed  the  lands  in  qoea* 
tion,  jkc"  Dawjon  v.  Mrniu,  p.  535. 

2.  The  Court  ought  to  permit  ttie  sheriff  to  amend 
hb  return,  noon  a  wnt  of  otf  ^uacf  dammon,  at  any 
time  before  the  judgment  upon  it,  Ibidm 

AFFIRMANCE. 

1.  When  a  dfeeree  In  Chancery  n  affirmed,  the  Coort 
of  Appeab  beinr  eqinlhr  divided  in  opinko ;  it 
should  be,  **xritUuifirefudke  to  the  kgat  fCiMdfet 
ofthepartie*:*  Martin  ondNicMaew,  Wekh  aai 
others^  p.  00. 

AGENT. 

1.  A.  having  constituted  B.  hit  general  agent  in  a 
county,  and  also  given  him  a  partienlar  ageocy 
to  sell  a  tract  of  land,  and  reedve  payment  of  pan 
of  the  purchase  money,  u  boond  to  allow  errats 
for  any  other  payments  made  to  him  before  no* 
tice  that  hb  powers  were  revdSd.  ^pencer  ami 
WhiteY,mUon,p,VSQ, 

•  •       AGREEMENT. 


A  testator  having  dented  eertainskvet  tohhsit* 
ter,"  during  her  life,  and,  afterher  deecaae.  to  the 
children  whic  h  die  shall  leave  at  her  death,  to  be 
equally  divided  among  them,  to  them  and  their 
heirs  forever ;"  a  written  agreement,  i 


teal,  entered  mto,  in  her  UfeUme^  by  nff  her  chil. 
dren  then  living,  *'  to  stand  to  a  foir  and  equal  di- 
vision of  «ai</ urate,  among  the  children  who  diall 
be  living  at  her  death,  and  the  sstue  of  such  as 
have  or  may  die  btfore  her,"  b  not  a  micfiim  ^- 
nmi,  but  founded  on  toflktent  eonsidcmiasi,  and 
thereOre  binding  on  the  contraeting  pacties. 
Price  and  others  v.  ITmtton  and  athere,  p.  0X 
Such  agreement  enaret,  abo,  to  the  benefit  of  the 
itsue  of  those  children  who  died  before  the  date 
thereoC/6M& 

But  if  any  ofthe  ehildfen,  ffoh^  altke  datetherttf, 
r^fUeetoeigniti  and  there  be  no  ttipnlatbn  pro* 
viding for  that  event:  such  agreement  it  thereby 
rendered  null  and  void.  Ibid. 
See  Controett  and  Mntan  t.  BenUe^,  Ainr.ff 
Babmdtp,  77. 
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9^  Awritm  tpWMMBt,fMf  under  teal*  to  deUrec 
bonds  to  a  certain  annoant,  must  be  considered 
futdumpactum^  if  no  consideration  for  the  contract 
be  stat^  on  its  fiwe,  or  disclosed  bjr  testimony. 
Beverley 4  v.  Holtnet,  p.  fl> 

0.  A  declaratioa  in  atsumfittt^  statingthat  the  pfaun- 
liff  being  a  creditor  ot'a  person  deceased;  ana  haT> 
iag  (with  a  riew  to  seeute  his  debt)  moTcd  the 
proper  court  to  grant  him  administration  of  the 
estate  of  said  decedent,  the  defendant  (alleging 
that  he  wai  a  creditor  also)  assured  him,  ihac  a 
Ike  would  withdraw  his  said  motion,  and  suffer  the 
defendant  to  have  the  administration,  he,  the  d» 
fendant,  would  (lay  him  his  debt  out  of  the  first  mo« 
-  ney  which  ahould  come  to  his  nnds  as  adminis- 
trator «-  "that, thereupon,  the  plaintiffdid agree 
t»  reUngvkh  his  right  to  admmister  as  aforesaid ; 
mA  the  defendant  did  then  and  thert  adminuter;** 
(wUhettt  averring^that,  m  cenf^rmity  with  the  etdd 
agreement,  the  fiMnt^did  rtUnmdth  Ms  preten- 
nam  f«  the  adminumttwi ;)  such  declaration  u  al- 
together defec-tiTe,  and  not  to  be  aided  oy  verdict. 
Daniel  v.  Morton^  p.  120. 

7.  See  £^11^ ;  and  Penningten  v.  Hanby  and  ethen, 
n.140. 

8.  See  Sheriffs  and  Huge  v.  Trigg^  p.  150. 

9.  See  C{fti  and  FUxhugh^t  Adminutratrix  v.  Beak, 
p,lM. 

10.  See  Father  &  ten;  and  Parker  r.  Carter  &  othertf 
pi.  0.  p.  273. 

11.  See  Certijkatea  ;  and  BuU  v.  Douglas,  Jdministro- 
ter  tfTumhuU,  p.  30t. 

IS.  If  an  agreement  of  sale  by  an  ejceculor,  under  the 
will  of  Ikis  testator,  be  equivocal,  the  court  should 
be  inclined  to  eonsider  it  a  sale  by  the  acre,  and 
net  by  the  trad  i  it  being  a  dangerous  principle, 
•  that  exeentors,  or  other  fiduciary  characters, 
should  take  upon  themselves,  by  means  of  bac^ 
gains  of  hazard^  tojeopardize  the  interests  confide 
ed  to  their  care.  Neisen  r.  Carringfn,  Executer 
e/BunveU,p^3  p.33S. 

13.  SeeElecthn;  and iAJd pi. 4, 5, & 8. 

14.  See  Sale  and  JbUL  pL  9, 10. 11,  &  13. 

15.  Sfca  Conveyance  i  and  Buuock  r.  Irvim^t  Jdmn* 
pL  3.  p.  430. 

AMEKDMBNT. 

1.  If  the  jury  find  Ibr  tlieplaintiff'  the  slaves  in  the 
decoration  mentioned,  and,  proceeding  to  state 
their  names  and  several  values,  recite  the  name 
of  one  of  them  erroneously ;  such  error  should  be 
correeted  by  reibrmce  to  the  deebuatloau  Boei' 
right  V.  Meggs,  p.  245. 

S.  Sf  e  RepHcatUn ;  and  Graham  and  Scett  v.  Graham 
and  Lane^pCiOS, 

3.  The  court  ought  to  permit  the  Aeriff'  to  amend 
his  return  upon  a  wht  of  ad  qued  damnum  at 
any  time  belbrt  the  judgment  upon  it.  Damson 
V.  Moons,  p.  535. 

ANSWER  IN  CHANCERY. 

1.  Where  a  billof  review  has  been  ifismissed,  on  the 
ground  that  it  ought  not  to  have  been  allowed, 
the  decree  not  being  filed;  the  cooiplainant  in 
that  bill  is  not  authorized,  in  his  snbsiequent  de- 
fence, to  make-use  of  the  amwer  to  the  review,  as 
evidence  in  his  flivonr.  Elifcey  v.  Lam^s  Execu- 
trix, pi.  3.  p.  M. 

S.  It  seems  ill^l  and  irregular  to  grant  an  ii^one- 
tion,  to  continue  in  fi>rce  until  uie  coming  in  of 
the  answer,  and  then  to  stand  dissolved  without 
a  rtile  nisi.    Boss  v.  Woodoitte  and  others,  p.  384. 

3.  See  Account ;  and  WyUie  and  wife  v.  renaSWs  Ex- 
ecutor^  p.  369. 

4.  It  is  error  to  dismiss  a  biU  in  chancery  as  to  par* 
ties  who  have  not  answered,  and  on  whom  a  de- 
cree n<»i  hu  not  been  served,  or  published  accord* 
ng  to  hiw.    Henderson  and  ot  hers  t.  Anderoon^s 

'  Sxecutrix  and  others,  p.  435. 


APPEAL. 

Iffiaa  trial  at  Iotf,  a  »/>ecial  oljection  be  made  to 
a  deposition,  without  t.^ying  any  thing  of  want  of 
notice ;  queers,  whether  advantages  car  be  takoi 
in  the  appellate  court  of  the  circuoiatmice,  that  it 


does  not  appettr,  from  the  record,  whether  ^otiee 

was  proved,  <j       "     '  "        "       ■  "" 

Co.  p.  80. 


was  proved,  or  not  ?   Jeter  v.  Taliaferro,  Suart  & 


2.  If  an  appeal  be  taken,  bur  not  perfected  by  giving 
bond  and  security,  a  writ  of  *uper»edea*  to  the 
same  judgment  may  be  obtained.  Day,  Executor 
ofTates^Y.  Pickett,  p.  104. 

3.  An  appeal  bond,  executed  by  a  security  only,  with- 
out a  principal,  is  not  suflBcient  in  law.  iUd. 

4.  Although  an  appeal,  oncf*  allowed,  cannot  be  r» 
gularly  ttismissed  from  the  appeUate  court,  but  in 
the  mode  prescribed  by  the  sutute;  yet^  the  \'\t- 
ty  obtaining  it  may,  by  his  express  consent,  o.  '>y 
acts  indicaruig  such  consent,  estop  brms*  I'*  (  om 
olflecting  the  pendency  thereof  and  iray  l'^  -  'h 
acts  or  consent,  with  the  ooneurrence  ^i 'a  iJ- 
verse  party,  restore  the  jurisdiction  of  tb<'  c*mt 
below.    Fairfax  r.  Must?*  Exerutors.  p.  12 ;. 

f.  What  acts  oran  Mppellant,  who  lalU  to  proie^  «.te 
his  appeal^  are  sufficient  to  e«cop  and  pret  htde 
him  from  relying  on  the  pendency  thereof,  iUtd. 

0.  Anerroneousjuogment  may  be  reversed,  as  t4>  the 
pers<m  against  whom  it  is  improperiy  enten^, 
upon  an  appeal  taken  by  the  other  defendant. 
Graham  and  Scoff  v.  Graham  and  Lane  p.  205. 

7.  An  executor,  though  requestetl  Aiid  ndviu  d  to  ^p. 
peal  from  a  decree  against  him,  u  not  buuud  to  ao 
so,  but  may.  without  appeiline.  bring  his  suit  in 
equity  against  the  k-ntees  tor  contribution  to 
satisfy  such  decree.  Bemer*t  Executor  v.  Gien' 
dening  and  others,  p.  219. 

8.  After  reg^hurly  dtwnissing  an  appeal  for  want  of 
prosecution,  the  appeSlate  court  cannot  re-iustate 
the  same  at  a  subseqtient  term,  without  a  rule 
having  been  made  upon,or  due  noticegiven  to  the 
adverse  party  to  appear  and  contest  uie  motion« 
Cropper  v.  mist,  p.  299. 

9.  An  appeal-bond,  executed  by  a  surety  only,  with- 
out any  principal  obligor,  u  insufficient.  Rootes 
T.  HolUday  and  Welch,  p.  323. 

10.  Under  the  act  of  January  27ih,  1810,  the  judges  of 
the  Superior  Courts  or  Chancery  were  not  em- 
fwwercd  to  grant  appeals  from  orders  for  dissolu- 
tion of  in)iinctiotis.    Spencer  v.  Smith,  p.  323. 

11.  See  Forthcoming  bend;  and  Beak  v.  Wikon  and 
o(A«r#,pl.  3.p.380. 

12.  An  appieal  ftom  an  order  of  court  granting  admi- 
nistration of  an  estate,  being  taken  before  the 
court  has  proceeded  to  direct  bond  and  security  to 
be  given,  or  to  prescribe  the  amount  of  the  bond. 
Is  premature,  and  ought  to  be  dismissed  as  impro- 
vidently  allowed.    Bohn  v.  Shefipard,  pi .  1 .  p.  403. 

13.  Quaere,  whether,  in  such  case,  the  appeal  would  be 
premature,  if  taken  after  the  court  bad  presoibcd 
the  amount  of  the  bond,  but  before  its  deciding 
upon  the  sufficiency  <tf  the  security  offered  ?  Una. 

14.  Such  appeal  is  not  premature,  if  taken  after  the 
court  has  decided  upon  the  sumeiency  of  the  se- 
curity, but  before  the  bond  is  signed,  tbid,v\.  3. 

15.  The  court,  to  which  an  appeal  is  taken  frmn  an 
order  granting  letters  of  administration,  ought  not 
to  take  into  consideration,  in  deciding  upon  such 
appeal,  the  comparative  merits  of  the  grantee, 
and  of  the  party  who  opposed  him,  as  candidates 
for  the  office,  unless  it  appear,  6v  M« 
JVomthe  record,  that  a  motion  for  the  a] 

of  such  opposing  party  was  sobstant 
the  court  below,  ibid.  pi.  4. 
10.  Alihoufdi,  in  controversies  concerning  mills,  wilb, 
roads,  the  probate  of  wills,  and  grantmg  of  admi- 
nistrations, the  Superior  Court  oflaw,Jto  whidi  an 
appeal  is  taken  from  the  County  or  Corporation 
Court,  may  hear  new  evidence  upon  qnettiaiu 
submitted  to  its  revisal  by  the  rtcard,  it  ou^t  not 
to  receive  any  evidence  but  that  of  the  cecoid  it- 


lymade  in 
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■dfc to  proye  whi£  MMStOUkwtn  iafiMttiied  in 
the  eouct  bdow,  ibid,  pL  5. 

17.  A  person  ■weuringMactorocy  ill  flwtftreortaia 
crediton  or  the  intertate.  uid  opmaff  the  gnat 
oT  •inmiicntlan,  maj  ■ppeftl,  aoon  not  mte- 
raited,  in  any  other  raveei,  in  thein^cet  ofeon- 
tiOfCCTy.  ibid.  pL  0. 

IS.  See  Ferdiet  /  and  Bmpny&ascnltr  ff /»■•»,▼.  flcn- 
<itr««w,  pL  3.  p.  402. 

79,  If  on  Me  appeal,  rw*  espiei  of  the  iMoid  he  teat 
to  the  eppRllats  OMiTt,  and  dodceted  on  the  mo* 
tien  of  the  appeUant ;  he  no^tW  ^^  ^"^  <^ 


wH  iMt.  when  iVQOVUtedf  hnoni^  to  tke 
h«t  ca  me  mmoM,  ftar  the  •mipt'"' 
«eed.    jr2fcaarT.£Mar«lamfi(Acr»; 
▼.  ITUcm:  and  •(Acf#,  pb  S45. 
S<   iBMiefaeaiB»<heMfofe,aMk 
of  a  eontrorenf  eoneeninff  a 
heine  made  by  ihadehtor  with  the  I 
toU,«rdBtiiif  toaMl#eetiioCir  "^^ 
eoattol,  lft<dl  pL  3. 


eanooed  thereby,  to  the  ( 


HmrfUm  ▼. 


^gne.p.  40ff. 

SO.  In  tecmoe  fbr  riavca,  if  thejodgment  of  the  Snpe- 
lior  Court,  rereniar  that  of  the  County  Coast, 
(wliich  was  in  the  plaintifni  iavo«r|)  be  rtraned 
by  the  Court  of  Appeals,  and  that  of  the  County 


Cioart  aftrmed ;  no  action  lies  to  recoifct  the  pro* 
fltBoftheilaTes,«eni<iur  betmeentke  dau  nftht 
jvriigmavt  ^the  CswKy  <W]^  and  ^that  of  itstoai 


JJder«en  ▼. 


B  by  the  Court  of  Appealk 
Bigger^M  AdmhUHrat^r,  p.  SM. 

AFPKAL8  (COURT  OF.) 

The  Coanof  Appeals  of  Viisfaiia  wiO  eonsider 
whether  a  mandate,  issned  by  the  Sapreme  Coart 
of  the  United  States,  direetin^  this  eourt  to  enter 
a  Jodgment,  nreniag  one  wfaieh  it  heretolbre  pro* 
nouneed.  be  authomed  by  the  constittttion,  or 
not ;  ana,  beiM  of  opinion  that  rneh  mandate  is 
'     l,frtU«sobe 


of  the 


not  so  authomed,  ^ 

f<fi,  devisee  ^Fuirfiix.  p.  1. 

It  is  the  opii^n  of  this  eo«^  . 

25th  section  of  the  act  of  congiess,! 

ber  24th,  1780,  entitled,  ** an  Act  to  establish  the 

Jadicial  Courts  of  the  Uoited  States,**  as  extendi 

tlw  apiielhite  Jurisdietioa  of  the  Supteme  Court  of 

the  United  States,  to  Judgments  pronooneed  by  a 

Supreme  Court  of  a  stale,  is  not  wananted  by  the 

constitution,  ibid. 

See  4^lrmanc« ;  and  Jfarda  and  JQdMar  T.  JPdcA 

afld«Aer«,p.OO. 

APPEARANCE. 

Two  suits  were  instituted  on  the  sine  day,  hi  be* 
half  of  the  same  ptaintiflk.  The  wtkinfeaeh  case 
was  artinst  A.  B.  and  C.  D.  (  Mtf  endermi  f  be 
eerwedon  A.  B.  only  t  fai  one  case, bail  was  reqal^ 
ed :  in  the  other  not.  The  deebwations  locludcd 
bah  A,n,andC,D.aidtfenduiu.  The  appsar- 
ance  bail,  hi  the  case  in  which  bail  was  nqoared, 
entered  into  a  reeogniaance  as  special  taiw  fbr 
thembeth;  andCaocordlngto thettanieriptof the 
records  they  appeared  by  their  attormT,  and 
nicaded  psyment.  In  the  other  case,no  pm  was 
filed,  or  appCArance  entered,  except  that  A.  B.  on 
whom  the  writ*  w*  ir<  w>r¥«I.  came,  ffl  pfsper  per- 
#sn.  and  ackfini^kt^K^^i  ih*-  i}l;ii]iEiEra  aetkni  in 
bUh  guksi  wbi-reuiiofi.  judgitMrnt,  utri^re «ntt'rvd 
against  htm,  utitl  ^  U,  ^Wi-  li  ^v&i  IifM  tJvT  C. 
D.  wassufflck'nily  M  d«A;iidint  m  both  Hii<#i  Atid 
that,if  there  ivjiA  error  hi  the  JuitfmiiiitiT  it  caulU 
not  be  corrf4:<4-il^  on  inmrktri,  irbrr  fire  ^eart  Ijad 
elapsed  frortj  \\if  diiLr  Lft  the  rudgmditi.     fTr^Rit 


9.    See 


▼.  Thtmpeen  and  Vcath^  p^  377. 

See  Netiee  f  and  Beak  ▼.  WUten  md  ethete,  pL  3, 


p.  380. 
3.   If  the  defendant,  in  debt  on  a  bond,  ftppear 
trfead,  without  gfring  special  bail,  and  the  court 
(without  ruling  him  to  give  such  bail)  set  aside 
the  office  Judgment  agantst  him,  his  appeaianee 
bail  is  thereby  dischiCiigisd.    Gray»  v.  fRnef ,  p.  437. 

ARBITRATlOir. 

1.  A  deed  of  marriage  settlement,  conveying  *  all  the 
lands,  daves,  goods,  chauds,  and  property,**  of 
the  wife,  indadet  her  chuet  <n  oetitn;  so  Ouu  a 


If  then  be  notfahiff  in  the  reaoid  ta  *ew  Ae  com- 
trary.  the  county  mwMchtkedcAadant  woe  »> 
nNM  Ism  be  consldafed  that  In  which  te  ■» 
tided.    Aiy«aitf«ilsrrv.LcdU;pLl.p.4U. 


suitof  acrefitor,by  shewing  that,  beCi 
notiie  of  the  plataitalPb  demand,  he  paid 
assets  to  thecqfottiBrofthe  testator.    K 
Ce,  ▼.  rorr**  &nBcufars,p.  112. 
See  BjMAM;  and  JEMei*/  AdmitUtrmnr, 
kift  ildMnii<ratsr,pC3,n.4a6. 
OnthepieaofnsaMcCe.^a — «----'-*— 
the  adminiscratar  has  in  his 
^  to  theestatooftheinteilato,(with 
to  what  amountj  is  defeetiva,  and  a 
onght  to  he  direeted.   SMefe  Medf 
-    •   •    fdMiil«(i«fsr,pl.3,p.4M. 

ASSfGHlfEIIT. 


See  ZTnoy  ;  and  Aar  ▼.  7Wi^%T«,  p.  tiS. 
See  OCi^ttnriMi;  and  Omenmm  v.  Mmmm  md 
eHtef9%  p.  360. 

llie  possession  of  the  lauilgagor^  eunti— ifby 
the  mortgagee^  peiuaissian,  w  tobe  iiuiisiilisiaihe 
possession  of  the  moitgafee;  so  t 
lattfr  <>ould  reeofer  inijMtinent,l 
ing  the  mottgagCk  will  enable  the  I— .v^^^  — 
Tcrnlihe  manner,  Ckafmrnn  v.  ill  iidsirwrf.  pi.  it 
p.  382. 

A  final  decree  of  foredocore,  in  fevonr  of  the  as- 
signee of  i 


ny  CtwSS^  naitsesSmo,  an  the 

ground  ofany  supposed  defbot  in  the  deed  ofas- 

agMnent,  Mil.  pi.  2. 

See Mengagti  and Ckefmtmy.  Andemie^^ 7. 

p.  382. 

tfa 


,^my,)  wnot  to  be  tenwdcred  «>  — y 

ment  of  such  bond  to  the  trosiees.    dMdenetk  ^ 
BuUeek  mtd  MtvehaU,  p.  442. 
In  debt  on  a  promfaaory  note,  by  the  assipBe 
against  the  drawer,  the  noteisMeariiv  to  be  ^Jet 
noAw  recefoaC*  but  no  cnnsintiatii  fee  Ae  «»• 
tignntedt  being  allcgied}  pdrel  evidanen  an  the 
pan  of  theddbadint  was  adoHttod  to  prave  d 
befere  the  plaintiirpaid  to  the  i    ' 
deration  fbr  the  note,  he,  the*di 


nUmtiff'nocieenottoiahe  it.ortopay  anythiag 
and  fbr  it,  for  that  he  had  made  It  without  any  eoMs* 

mutt  deraiian«  and  shouM  not  pay  it,  and  aisaga^  n»- 


ticeat  the  banh,  that  It  aught  not  he  diseaonKd: 
thatthe  pbmtiir  had acknwwiedgod  thM  Ar  Aad 
neoer  pokf  any  CAiiVykr  tt,  and  was  MK  k 
mit:  and  that  the  nunc  was  made  as  a 


Adeclaration.  by  the 
is  too  defective  to 


theaelian,iritdon0t 
ete  that  the  deftiahmt  feiM  to  pay  tha  OMney 

tbedmm,mwtUmtetkiplakdQrtmi»pL%, 
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,  ASSIOKMBMT  OF  MIACHES. 

i.  tnu  tukon  an  ttrfministmikfti  bond,  if  no  breach 
of  ihe  coodidon  of  the  bond  be  tttted  in  the 
dechniiion,  or  by  an  naigtimeat  of  breacbea  in 
forac  other  |hirt  of  the  r«eonl,  ■  judKinrnt  upon 
It  ii  erroneottt,  iind  niu«t  be  reveineo.  ^Tarti  & 
EUexxf  f.  tht  Foirjkx  JiUticUt  p.  494. 

ASSUMPSIT. 

1»  The  phbniifr  in  mtmmfuk  «Minot  reeover  withoot 
setting  fbrth,  in  hit  declaration,  ■  considerQiiM 
to  Mpport  the  prumiie.  BeveHeyt  r,  HtUner,  p. 
95. 

t.    See  /twreement,  and  Ibidi 

3.  See  Ax'ftmentt  and  Dankl  r.  MtfUn^  p.  IM. 

4.  A  plea  oT  the  act  of  limitatiom  in  Imr  of  a  trirt 
fitaas  to  revire  •  judj^ent.  cannot  be  repelled  by 
a  replication  (luit  the  defemhtnt;  within  five 
yean  next  befbre  the  tuiog  out  <if  ilie  •rire/arte«, 
prmiiml  to  pay  the  amount  of  Ihe  Judgment. 
Day,  Ejcecuturif  Tata^  v.  Pickett^  p.  104. 

5.  See  Sudunt  Faaum ;  anil  Parker  v.  Carter  and 
0her»^  pi.  6,  p.  273. 

6.  See  Damage* ;  and  Cahdl^  Execute  ^Ofdn*  ▼• 
Pintany,  p.  371. 

7.  See  tsne  ;  and  TMXy  V  txteuier  t.  Denald  &  Ca. 
P-430. 

ATTORNOiS. 

1.  It  is  a  settled  mie  of  law,  that  eoanael  and  attor- 
niet  ought  DOC  to  be  ptrrmitted  lo  give  evitWnce  of 
facti  imparted  to  tliem  by  their  clieuU,  when  act- 
me  in  taeir  profe<siunal  character.  And  this  re* 
ttnriion  is  not  confined  t6  flicU  disclosed  in  rela- 
tion to  suits  aetoaliy  pending,  but  exteiuls  to  all 
cases  in  which  the  counfcl  or  attorney  is  aoplied 
tu  in  the  Kne  of  his  jirulession,  whether  Mich  fkcts 


were  communicated  with  an  ii^unetion  of  scrre- 
ey,  or  for  the  purpoae  of  asking  advice,  or  oiber> 
wise;  unless,  uideed.  the  client  shouklieero  tu 
Taunt  hi*  di^clntares  to  the  public  and.  as  it  werff 
challenge  the  bv-standers  tu  hear  them.  Parker 
V.  Carter^  p.  873. 
t.  A  lleensed  counsel,  or  attorney,  employed  as  snch, 
to  draw  a  deed,  must  be  considered  as  actini?  in 
the  Une  of  his  profession,  and  bound  to  conceal 
the  fhcu  disclosed  by  the  person  who  employs 
him.  lUd.  The  same  mle  applies  to  interpre- 
ters acting  as  the  organ  of  communii'ailon  be* 
tween  the  client  aiid  his  attorney.    Jbid* 

3.  It  seems,  that  a  notice,  requirinif  security/^  cost*, 
is  sufficient,  if  ^rm  to  the  phnntifTs  attorney  ac 
law.    yance  r.  Bird  and  others,  p.  364. 

4.  Notice  of  taking  deposhion  is  not  sufficient,  if 
given  to  the  attorney  at  few  in  the  absence  of  Ihe 
principal  from  the  eommonwealih,  but  ought  lo  be 
riven  to  the  agent  or  aiioifney  in  fact,  or  'tf  there 
be  nom ,)  by  publication  in  the  manner  pre- 
scribed by  law.  Cahili,  Execute r  of  Quiu,  v.  Pin- 
nmy,  p.  37h 

•  5.  A  person  appearing  as  attorney  in  fact  for  certain 
creditors  of  the  intestate,  and  opposing  the  grant 
of  administration,  may  appHil,  though  not  in- 
lereaied,  in  anv  other  respect,  in  the  sul^cct  of 
controversy,    nohn  v.  SheftpartU  pi.  0,  p*  403. 

6,  It  seena,  that  stnee  the  attorney  at  bw.  who  pro- 
secutes a  suit,  a.<d  obta.ns  Jtiilgment,  has  ftill 
powtr  to  receive  the  money  recovered  when  le* 
fied  by  execation.  (see  hraneh  v.  Bundry,  1  Call, 
147.)  a  demand  made  br  him  of  the  •herifi',  by 
whom  it  is  leried,  is  sufficient  to  authorize  a  mo« 
tion  against  such  sheriff"  for  non-payment.  tyU- 
sen  v.  Sroftff  and  Betts,  p  455. 

7.  A  person  having  an  equitable  title  to  a  tract  of 
land,  executed  a  |K>«er  of  nttomey  to  obtain  a 
cimveyance,  but  without  authorising  a  sale  of  his 
v^t.  llie  attorney,  being  induci-d  to  believe  the 
thle  bond  detective,  and  llnding  it  inconvenient 
to  pay  the  balance  of  the  purcbtte  money,  was 

YOL.    IV. 


persaaded^  notwiihstandiag  the  huid  had  greatly 
increased  hi  value,  to  give  np  the  title  bond,  (but 
without  assign  ug  it)  to  the  husband  of  a  woman||. 
inwhom  the  legal  title  was,  in  consideration  of 
the  husband*s  givaig  up  to  him  the  unsatisfied 
bond  for  the  purchase  money.  After  the  death  of 
the  wif.-,  the  husband  sold  the  land  as  hia 
own,  and  the  purchaser  of  him  filed  a  bill  in 
ct^uiry  to  iixfoin  a  fudgment  in  cyhatment,  ob- 
Uincd  against  him  by  the  heir  of  the  wke,  and 
to  grt  a  conveyance  uf  the  land.  It  was  decided 
that  the  contract  between  the  anoraey  aad  hus- 
band did  not  stand  on  such  a  footing  of  fiumesa 
and  cqnitY  that  K  ought  to  prevail  over  the  legal 
title  of  the  heir  of  the  wUi^  M'Clanalrtns  t. 
Bmnnah,  p.  499« 

AVERMENT. 

1.    See  Agreement  t  and  Daniel  v.  Mvrfen,  p.  MO. 
8.    aeeCaveatfwd2i(fUmdv.Cremweiftp.US. 

AWARD. 

1.  If  a  dispute  conrmting  the  j^vnltin  of  4  tract  oi 
bind  under  a  will,  U  ikitnniurd  tu  urtaUratiun  tn 
general  terms  :  %nA  an  airinl  (h-  made,  itmiiog 
that,  '•/rafw  iheMiy/w  rHttlmt^d  to  fAf  arintTaivrs, 
/rem  the  ten*r  ^tfta  vitl  and  riidera  imffntun  of 
the  testafei',^  one  tif  Ums  p  riki  u  entitkd  to  m 
certain  ninnb'r  uf  acrcJt  <p  I«  ili*id«l  fttjm  the 
rest  br  a  specifitil  lutr.  i*fn!  ilie  ofPirr  lu  ibe  re*i' 
due  or  the  trace ;  %uth  ti**»d  (lieiji|i^  free  treiti 
olyection  in  oth-  ^  i* M^iLiiti]  u  validt  no^iwitfuiajid 
Inicthelineestai'i.^hh^b)  it  14  il.jf^rriK  fmni  lUc 
dividing  line  mi  nt luntd  in  iJie  wilL  HvUini^i- 
•toerths  v.  Lupisn  and  vije,  p.  114. 

8.  'I  he  only  aimpetent  eviaenee,  that  an  award, 
made  pendente  llte^  was  afterwards  set  aside  on 
exceptions  taken,  is  a  transcript  of  th<*  retard 
thereof  duly  nuthemitated.  Buford  ▼.  BuJbtdt 
p  241. 


BAIL. 

1.  If  a  sht  rifles  return  on  a  writ  (^  **  execnted  and 
eummitted  to  jail  fur  want  sf  tet/.**  judgment 
ought  not  to  be  entered  ag.iinst  the  defendant  and 
bad.  but  against  the  defendant  enly  t  notwith- 
standing a  bottd,  purponiiig  to  be  a  bail  boiMl, 
*  was  returned  with  the  writ,  l/fnry  v.  Green,  p. 
227. 

S.  See  Appearance ;  and  f^renn  v.  Tfttmpten  and 
VeHch,  p.  377» 

3.  If  the  defendant,  in  debt  on  a  bond,  appear  and 
plead,  without  giving  special  bail ;  and  the  court 
(without  ruling  him  to  gi«e  such  bail.)  set  aiMe 
the  office  judgment  agamst  him,  his  upj^esrance 
bail  is  thm-by  discharged.  Grays  v.  Ubfies,  p. 
437. 

4.  If  bail  be  bound  in  a  recognizance  for  two  defen- 
dants; a  surrender  al\er  Judgment  «»f  •ne  of  them 
indue  fonn  of  hw,  and  a  Jitchai^  of  that  one 
from  the  custody  of  tlie  sheriff.  In*  the  plaintiff's 
written  ordrr,  is  no  satisf  ccioa  of  the  judgment, 
nor  discharge  uf  the  bnil ;  the  plainuff'  having 
never  chanft^  him  in  execuliun,  H'gginbetham  v. 
fi-errnt,  nC  2.  p.  511, 

5.  A  surretidt'r  of  a  defendant  by  his  bail,  either  be- 
fore or  after  Judgment,  and  his  discharge  from 
custody,  Tvifheut  being  rharyed  m  earecutien,  n  no 
liar  to  a  ca.  »a.  against  him,  whether  such  discharge 
from  custody  was  by  the  plaintiffs  order,  or  not, 
Ibid.  pi.  3. 

BANK  STOCK. 

1.    An  executor  is  entitled  to  a  commission  npon  VKh 
ney  found  in  the  home,  iMid  iavested  ^  bna  Da 
4  \ 
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btnk  tcoek.    Hipkbu  r.  Benard^  Executor  %f 

BAR. 

L  Ifa  bill  in  rhencerybe  di«missed,*oa  die  ground 
tluit  ihe  pfaiiiitiirs  cJai'ii  is  e  .eiusirelf  eoptixahfo 
at  Uno  i  ne  cannot  plead  (ht-  pendency  of  sueh 
tttit  in  ehaucery,  (b  prrrvnt  the  act  oT  limitatiooa 
from  being  n  bar  to  hu  tobicqurnt  reeoTeiy  u 
law.    Gray't  Admx.  v.  Berryntatu^  181. 

8.  A  dbmisaion  uf  •  rait,  by  (be  pteintiiri  order,  is  no 
bar  to  his  bringing  another  suit  for  the  same  cause 
of  action.  C^ffinan  and  Bkh&rdfn  v.  Rtusetl,  p. 
307. 

3.  A  rcrdict  and  judgment  at  jaw  against  the  plain- 
tiff*  is  no  bar  to  his  recovermg,  in  equity,  for  the 
same  cause  of  action  ;  it  not  appearing,  that  the 
rorriu  of  the  controversy  were  fully  and  fairly 
tried  and  determined  at  law ;  and  th«'  ease  stated 
in  his  bill,  and  supported  by  proof;  being  such  as 
to  oBtiile  him  to  equitable  relief.  Hawkmt  v.  Dt- 
firiett,  p.  46g. 

4.  A  summer  of  a  defendant  by  his  bail,  either  be- 
fore or  after  judgment  and  his  discharge  from  etis- 
tody,  without  wing  charged  in  execution,  is  no 
bar  to  a  M.  M.  against  fiim.  whether  such  dis* 
diarge  from  custody  was  by  the  plaintifTs  order, 
or  not.    HigginMAamv,  Browns,  pL  3.  p.  516. 

BARGAIN  AND  SALE. 

1*  See  Purchaten  t  and  Chapman  t.  ArmUteadt,  pi. 
3.P.38S. 

BILL  IN  CHANCERY. 

L  See  Bqukyi  and  Rott  v.  H$ok'*  AdmmUtraitrt, 
p.  07. 

8.  S*e  Limitations,  (aet  uO;  and  Gray**  Admx,  t. 
Berryman,  p.  181. 

3.  A  fiurt,  iHK  charged  in  the  bill  in  chancery,  nor 
put  in  issue  bj  the  pleadings,  cannot  be  relied  up- 
on by  the  pfauntiflT.  Parker  r.  Carter  and  others, 
X.S73. 
defect  in  the  charging  /mrt  of  a  bill  cannot  be 
suppli^l  by  a  subs^uuent  Interri^iatory^  Ibid, 

5*    See  Injunction;  ana  Uvugh  v.  Shreeve,  p.  490. 

BILL  OF  EXCEPTIONS. 

L    A  bill  of  e\C4'ptions,  stating  the  philntiflT offered  to 

K»re.  that  the  contract  under  seal,  on  which  the 
feiidant  relit  d,  appearing  abi^ute  on  itsikce, 
was  in  fliet  conditional,  and  that  the  court  would 
not  permit  the  plaintiff  to  offer  parol  evitknee  to 
shew  it  conditiunal,  is  too  vague  ami  uncertuin  for 
the  Appellate  Court  to  give  an  opinion  upon  it. 
Fowirr  V.  Lee,  |>.  373. 
S.  A  bill  of  exceptions,  stating  the  phtintiff  offered  to 
prove,  that  a  deed  from  a  third  person  to  the  de- 


nt  was  obte  ined  by/rcu(/,  to  defeat  the  r  ghts 
otertditort  and  fnirchoser*,  vnd  that  the  court  re- 
jected such  evidence,  (without  stating  that  the 
ptainiijff'ymt  a  creditor  or  purchaser,  whusi'  rights 
were  atfected  by  the  deed  J  is  alko  too  vague  and 
uneataio,  Ibid, 

BILL  OF  EXCHANGE. 

1.  C.  being  indebtnl  to  M.by  judgment,  gave  (with 
the  privity  of  M.-  but  without  his  fxpreM  aut^Mri> 
tyj  to  S.,  who,  by  virtue  of  an  order  from  M., 
bad  an  niereitin  the  sn  me  judgment.  adraf\  ou 
L ,  which  was  partly  paid,  and  never  retvmrd,  M. 
veeeived,  of  a  p«-r»un  who  undertook  the  collee. 
Uon.  a  part  of  iht  limrt.  amounting  to  more  than 
bis  share  of  the  judgment,  and  paid  the  surplus  to 
the  ats  gnee  of  S.  It  was  adjudged  th^t  C.  was 
entitleato  a  credit,  againsinhe  judgment,  fur  the 
full  amount  of  the  draft.    Cwnpbdl  v.  Mooby^  p. 


BILL  OF  REVIEW. 

1.  S^  Umry;  and  Etbaty  v.  Lame*  Extadr**,^ 
2.  p.  66. 

2.  Where  a  bBI  of  review  hat  been  diaaaiaaed,  «•  (he 
nxnind  that  it  ought  not  to  have  been  aUow«l, 
the  decree  not  being  final  ;  the  cnnipiiiwat  ia 
that  bill  i%  not  authorized,  in  hia  snfticqaqii  de- 
fence, to  make  use  of  the  answer  to  the  bsi]  tf  ■» 
view  as  evidetice  in  his  ft  war,  lUtL  pL  3. 

BILL  OF  SALE. 

L  In  detinue  for  a  sbve,  the  defendant  hariag  ■» 
doceil  a  bill  of  sale  to  suppmt  hia  ckJe,  the  tmm- 
tiff*  toAj  prove  fiarot  deefauntHMii  of  the  dcdoa' 
dant.  ducArifmngtide  to  the  slave  nndtr  ihr  aaii 


bUI  of  sale,  ajirr  he  had 
w,  and  befc 


ad  notice  ^  the  p1m\m\f^ 

had jperftcced  his  owa  tale 

Fyioier  V.  Lee^  p.  373. 


purchase^  and  before  he  had  | 

Vy  obtaining  I  ,, . 

3.  A  bill  of  Aaie  ii€n  sbve  should  be  penastic^  tago 
to  the  jury  as  evidence,  though  not  reconkd.  lorn- 
terr,  Lcr,p.373. 

BLANKS. 

1.  A  forthcoming  bond,  appearing  in  other  uspecte 
to  be  in  pro|ier  form,  ought  not  to  be  qnaabcdan 
the  gmund  that,  in  the  obligatory  or  nesHl  pan 
thertof.a^'anilriBlef^  fur  the  names  of  tneohtaaat 
Bca(r  v. /Fi^an  and  arAert,  pi  1.  p.  330,    . 

BOND. 

I.  See  New  Trial;  and  Pried**  Bxteutor  r.  . 
Ad$ninufrator,  p.  68. 

3.    If  one  of  two  executors  take  a  hood  to  L . 

executor  of  the  e>ute,  (without  menrksiaig  the 
other )  hb  t  xecutor  may  sue  upoo  it,  ncrfwii^ 
suiiding  the  other  executor  survived  bun,  and 
acted  as  such,  and  gave  no  assent  to  the  inatltu- 
tion  of  the  suit.  PuUtam**  focotfru,  v.  johsuom 
and  other*,  p.  71. 

3.  See  DectaraLon;  and  ffat*on^*  £xr.  r.  Lmk^« 
J^eir,,  p.  04.  ^^ 

4.  See  Agreement;  Bevertey'*  r,  Hobme*,  p.  9J- 

5.  An  appeal  bond,  executed  bv  a  iecvrHy  mn^,  wish- 
out  a  principal,  is  not  sufficient  in  law.  Dmm, 
Ex^r.  ofrotea^  v  Pickett^  p.  104. 

6.  In  debt  on  a  bond  with  colmteral  condition,  if  the 
condition  be  not  set  out  in  (be  declaration,  bar 
made  |jart  thereof  by  oyer,  it  riiould  be  disdaeiiy 
stated  in  a  rrplication.  Crakam  and  3km  v.  Gr9* 
ham  and  Lane,  p.  205. 

7.  See  Sheriffa;  and  Harrixon  v.  Lane^  p.  S3S. 

8.  See  Vtury;  and  Pox  v.  Tattaf^v,  p,  243. 
'  0.    See  Crediu  ;  and  Early  v.  ^/b«rr,  p.  262. 

10.  One  inspector  of  tobacco,  being  injuird  by  (ho 
misconduct  of  the  other,  may  brmg  suit  upon  the 
officiiil  boiMl  of  surh  delinquent,  against  him  and 
hn  securities.    Scstt  v.  Hardmeay,  p.  363. 

II.  See  an  exarop'e  of  such  an  action,  /W. 

12.  See  Declaration ;  and  .^nWler^an,  Admr.  of  Coda, 
v. /Tire,  p.  307. 

13.  An  appenl  bond,  executed  hy  a  soretv  only,  vitft? 
out  any  principMl  ubiigor,  b  insulBeienL.  Emtn 
V.  HUUday  and  H'cuh.  p.  323. 

14.  See  Distribution  i  and  Guerratd  v.  JMjum  oad 
others,  p.  300. 

15.  See  Paper  money  ;  and  Myrick,  Admr,  ^Lowdk, 
V.  Adams,  p. .  66. 

16.  See  For:hromitig  bond;  and  Beate  v.  WUtaa  oni 
others,  pi.  1.  2,  &  3.  p.  380. 

17.  See  Adtuintitration  ;  and  Bohn  ▼.  Sheppard,  pL  1, 
2, 6c  3  j>.  403. 

18.  See  Officejudgment ;  and  Gray*  v.  Hinet,  pL  L  p. 

10.  SeeVm/r/«  ;  and  Hid.  pi  3. 

30.  See  Partnership ;  and  Anderson  r,  BaOack  and 

Marshall^  pi.  1.  p.  442. 
21.  See5b2/;  andi/Wd"  pi.  2. 
32.  In  a  suit  on  an  adniioisuacionboQd*  if  nO  bccaehof 
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the  Mndiiioii  of  tbebond  be  stated  bi  the  declai*. 
uun,  or  by  »n  asiigHment  of  bucacbet  in  aome 
olber  psrt  oftbe  record,  a  judraient  uuoa  it  h  ei^ 
roncous,  and  man  be  rerened.  ff^an  &  Eltcey, 
▼•  T9te  Fairflux  Jutikes,  p.  494. 

BREACH. 

See  Astlgmnent  ^breaches  ;  and  fTard  &  Eibtey, 

▼.  The  Fairfax  Justices,  p.  494. 

■^  ' '  '<  wmI  Merrynum  r.  CndOt^  p.  S4«. 


S.    See  Cnetmnt ; 


CAPIATUR. 

1.  In  trefpMa  agaimt  an  adminiitrttor  fbr  goods 
taken  away  1^  the  intestate, Judgment  oueht  not 
to  be  rerersed  for  concluding.  **  and  the  der^^dant 
any  be  /often,**  (kc.  instead  of,  *"  and  tJie  deiendant 
in  merqf,'*  &e.  raufgh^**  Administraior  v. 
Winckiera  Exteufr^  p.  136, 

CARRIER. 

!•  In  an  action  oftrespass  on  the  ease  animt  a  com- 
mon carrier,  if  ii  appear,  by  a  bill  of  exceptions, 
to  have  been  proved,  at  the  trial,  thiit  the  defen- 
dant yhaiuAilnidtf  opened  ceruin  packaji^  and 
casks,  being  in  hit  care,  and  belonging  to  the 
plaintifr,  took  therefW>m  a  part  of  their  contents, 
and  converted  the  same  to  Ku  own  use ;  but  not 
that  the  said  contents  wen  fetoniotu^  carried 
away ;  such  offence  is  to  be  considered  as  amoun& 
ing  to  a  trespass  only.    C0tk  v.  Darbyy  p  444. 

2.  The  act  of  limitations  may  be  pleaded  in  bar  to  an 
action  «ninst  a  common  earner,  for  fraudulently 
embezzUng  goods  entrusted  to  his  care,  ibid,  pi.  3. 

CASE,  (ACTION  UPON  THE). 

!•  See  ifalM0if«/>r«i«naifn,  No.  1.  CraUreer,  Htr- 
(MS  p.  59. 

CAVEAT. 

1 .  Although  a  par^  may  be  let  into  a  court  of  equity, 
on  grounds  which  he  coukl  not  have  used  on  the 
trial  of  a  ctnvor,  and  h  hich,  in  fiset,  make  another 
case;  (in  reference  to  that  which  he  might  hare 
aviuled  himself  of  on  sut-h  trial ;)  or  upon  a  case 
suggetthiM  and  proving  tliat  he  was  prcvenied  by 
fraud  or  accident  froni  prosecuting  his  caveat ;  he 
is  not  to  be  sustained  in  the  Court  of  Equity  on 
•uch  grounds  as  were,  or  might  have  been  brought 
forward  on  the  trial  of  the  caveat.  Noiand  v, 
CrmnveU.  p.  155. 

2.  A  person,  neglecting  to  procecute  a  caveat  to  pre* 

▼ent  the  emanation  of  a  patent  for  land,  is  not 
entitled  to  relief  in  equity,  on  thegrounddTa  pre* 
vioos  certificate  of  Uitr  board  ofcommitsioners,  . 
imder  the  act  of  May  1779.  ch.  19,  m  his  favour. 
Gmmnan  v.  Mania,  p.  533. 

CERTIFICATES  OF  STOCK. 

1 .  A  contract  for  the  sale  of  6000  dollars  United  States 
8  perbent  stock,  to  be  delivered  and  regularly 
truiisf -rred  on  a  future  day,  for  6000  dollars  cur- 
rent money  in  hand  paid,  is  not  usurious.  BuU  v. 
Daugloiy  Admita-tratr  •/  TwnbulU  p.  303.  * 
In  such  case,  if  the  drtifteaie  of  stock  be  not  do* 
liveredand  transferred  according  to  eoutract,  the 
proper  measure  of  compeniation  is  not  the  nomi* 
nal  amdant  oftbe  stoi-k.  with  8  percent,  interest, 
from  the  day  when  it  should  have  btfen  delivered, 
Imt  it*  true  value  on  that  day,  (inelwrmg  the  in^ 
tereat  then  due.)  with  Unofulimerttt  an  twh  vaiu^ 
u^tUpai/mentt  ibid,  pi.  3. 


CHANCERY. 

1.  When  a  ^eeree  in  Chancery  is  affirmed,  the  Court 
of  Appeals  being  equally  divkl^d  in  opinion  *,  it 
shouia  be,  **iPiMM<  prefud-ce  to  the  legal  remcdieo 
t^fthe  pa,  ties.**  Martin  and  Nicholas  v.  f^ekh  and 
tlherst  p.  60. 

2.  9ee  Equity;  and  Rote  r.  Hssk's  Administrator*, 
p.  97. 

3.  See  Equity;  Fairfax  v.  Muk's  Executors,  p.  1%4, 

4.  See  Limitationt,  (Act  of,)  No  7 ;  Cray's  Admini- 
strafrixv.  Berryman,p  181 

B,  See  Bill  in  Chancery  i  and  Parktr  v.  Carter  and 
•ihert,  pi.  4,  5,  p.  273. 

6.  See  Detinue  ;  and  Etam  r.  Bass*s  Executors,  pi.  t, 

p.  301. 

7.  See  meelmenti  and  Chapman  v.  Armisteads,  pi.  3. 
p.  383. 

8.  See  Decree:  and  ibid.  pi.  6. 

9.  See  Parties  i  and  ibid.  pi.  7. 

10.  In  a  suit  in  Chancery  against  several  defendants, 
a  decree,  that  the  complainaut  recover,  against 
one  of  (hem,  the  rt'sidne  uf  iho  land  claimed  and 
owned  by  that  defendant,  under  the  will  of  hit 
fiiiher.  aner  taking  tbfrefrora  the  portions  told 
out  by  him  to  the  other  defendant*;  ihathe  )ield 
possessioii,  and  execute  a  conv^y^nce  oftbe  same 
in  fee ;  **  without  which  conveyance,  however, 
the  title  is  lo  be  in  the  said  eomplainam  bv  force 
of  this  decree;**  is  nt>t  u/fnai  decree,  ui^til  the  suit 
be  ditpos*  d  of  as  to  all  lite  dcfcjidants.  Il/id.  pi  5. 

I  11.  See  Pub'ica/ion  ;  and  Henderson  and  others^  \.  Ath 
derson*s  Executrix  and  of  hers,  p.  435. 
13.  If  a  decrit;  bf  pronounced,  by  a  Superior  Court  of 
Chancery,  agmiist  an  eirecutor,  in  a  suit  brought 
against  him  and  hi<  securviea;  but  without  rh.)rg* 
ing  or  exonerating  them  by  such  decree ;  >  nd  the 
ext  cutor  remove  out  uf  i  he  commonwealth,  with* 
out  satisfymg  tht*  same :  a  second  suit  may  be 
brought  against  hini  and  them,  in  the  Superior 
Court  of  Chancen-  of  any  otlier  district,  in  which 
the  securities  reside,  to  get  satisfacuon  from  them. 
Crutchers,  CruicheiU  Executors  and  Securities, 


p.  457. 

13.  The'  3d  section  of  the  act  of  January  30th,  1804, 
**  concerning  the  proceedings  in  Courts  of  Chan* 
eery,"  does  nut  apply  to  a  bdi  which  is  not  merely 
a  biil  ofinjunciion,  but  hai  the  farther  object  iii 
view  of  obtainii'g  a  decree  for  a  conveyance. 
Jlough  and  Shreeve,  p.  490. 

CHANCERY,  (SUPERIOR  COURTS  OF.) 

1.  Under  the  act  of  Jamtar}'  27rh,  1810.  tlie  judges 
of  the  Supi'rior  Courts  of  Chnnrery  are  not  em* 
|x>wered  to  grunt  appeals  fVom  orders  fordissolu- 
tiou  of  injunctions.    S/teiicer  v.  S  „ith,  p.  333. 

CHOSES  IN  ACTION. 

L  A  deed  of  marriage  settlement,  conveying  *•  all  the 
lands,  slaves,  goods  chattels,  and  property.** oftbe 
wife,  includes  her  chores  in  action  ;  to  that  m  sum 
of  money  due  to  the  wife  before  tlie  marriage, 
will  not.  when  recovered,  belong  to  the  husband, 
but  to  the  trustees,  for  the  uses  spee'died  in  the 
deed.  WiUsx  v.  Ilubardand  others  ;  and  Hubard 
y.  tnicox and  others  ;.  246. 

51.  In  sudi  case,  therelbre,  a  sobnussion  toarbitr^ 
tiui),  of  a  controversy  concerning  a  debt  to  the 
yttt:  being  made  by  the  debtor  witli  ihe  husband, 
is  void,  as  rehiting  to  a  sulgect  not  in  their  power 
to  eontroL    Jbid.  pi.  3. 


CLERICAL  MISTAKE. 

1.    See  Mistdie  tfthe  Clerk  i  and  CoOtgoy.  Motru 
p.  60. 
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CLEBK8  OF  COURTS. 


!•  b  an  tetkm  agthnt  the  elerk  oft  eonit.  tar  en- 
dornnf  erediu  on  an  exeeuuon,  to  the  iivury  of 
flu*  plaintiff;  it  it  not  •ufllcjent  to  rhnn;^  in  the 
decUnAon,  that  the  endonementi  were  ntade  bjr 
the  defendant  at  clerk,  orwithhitprimfy  9r  c0n- 
«efU,  -whereby  the  plainttff  taitaisrd  a  Ipu  ,'  bot  i% 
ihould  alto  be  ttated.  that  tuch  cndonemeott  wrre 
•o  made,  witheut  the  erder  «r  eensttif  tftheptatntifff 
Marine  r.  trekV*  Exeeutm-t,  p.  73. 

jl«  Qfttere,  whether  an  avtiopi  opou  the  eaa  liot  in  fa* 
vouc  of  the  exfcufr  of  a  |i«non  injun-d  by  iho 
malfeatanee  in'office  of  lie  drrk  ofa  court  ?  IM, 

3.  The  debt  of  aiherifTftir  rlt;rk*9  tickett.  put  into 
fait  handt  for  collection,  ninjr,  fVom  tengrh  ff  time. 
•connected  with  other  drrimw/onm,  be  pruumed 
to  bnve  b^en  paid,  without  MMitive  proof  lo  that 
effect.  Ji»u  V.  Dai^,  Adtmnutrafr  ^  ChfirdM, 
p.  428. 

COMMISSIONS. 

1.  An  eseeiMor  may  he  al'owcd  a  comini««ion  for 
turning  boodt,  or  other  debu.  payable  to  hit  tetta* 
tor«into  raortfagcs.  (without  any  actual  receipt  of 
the  money.)  ana  delinrrin^jf  tuck  niort<age«  to  the 
legatee*.  Hipkin*  ▼.  Bernord^  Krervter  </*  Hip- 
km*,  p.  83. 

t*  An  executor  it  entitled  to  a  eomroitsion  upon  mtet 
of  eropt  made  by  him  upon  the  landi  of  bit  tetia- 
tor:  the  procetnt  thereof  being  lnwfuliy  received 
and  accounted  fur  by  him :  and  alko  u|ion  money 
foond  in  t^  houtr,  and  ditbuned  by  him  for  ih« 
u<e  of  (he  family,  or  in  retted  in  bank  ttock  •    IM, 

8. .  l/rultr  circunutonces,  ait  executor  may  be  allowed 
expeniet  of  admiiiitiration.  (ini)ud  ng  cleiit  hire, 
rent  ofa  couiitiitg  room,  and  poktagetj/n  addUien 
to  hit  oommiktion  of  d « e  per  cent.    Ibid* 

COMMISSIONS  TO  TAKE  DEPOSITIONS^ 

^  See  Deptkiensi  and  je(er  v.  Talia/erre^  Stuart 
^Ta.  p.80. 

COMMITMENT. 

I*  See  Mali^lmu  rrt^ecvtim  ;  and  ModflM  w.  Jtack' 
Mil,  pk  1  and  2,  p.  4da. 

COMPENSATION. 

}.  See  Certf/lctttes  ;  and  Bull  r,  Dmig1a$t  Adirnntetro' 
ter^Turnbuif.p.  303, 

t.  Tbe  roeaiore  of  compentation  to  be  made  for  a  de* 
ficiency,  in  cate  ofa  tale  of  land  by  the  acre^  unat- 
tended with  any  particubr  circunutancet,  it  the 
averitge  ralue  of  the  whole  tr»ct :  w  ihout  regard  • 
to  the  circumstance,  that  the  defictt^iry  wat  in  tbit 
or  that  description  of  the  tend.  Nf^L^n  v.  Car' 
rington^  Exeeufor^Bwwelt.pl.  2.  p.  33«. 

3.  Eouity  it  not  fond  of  tnldng  advNntaee  of  fot* 
Mtuns  ariiinff  merely  fh>m  a  lapse  of  tbe  time 
tpecined :  on  the  contrary,  it  it  the  couttant  course 
to  refieve  againtt  tuch  for^turet,  on  making  ade- 
quate eumpen<ation.  IfeUon  v.  Carri^rm,  Bj> 
exut$r  ^Buruell,  pi.  7,  p.  333. 

CONDITION. 

V  In  det'tnne  Ibr  a  tlave,  the  pluinttff*  nrofcd  that 
the  defendant  (whote  wife  wat  entldcd  to  the 
dave  in  ouettinn,  at  part  of  her  dower  of  the  es- 
tate ofa  fbrmer  husband)  had  given  taid  tUve  to 
the  plaintilTt  wife  when  a  a  feme  t4k^  i^kan  c«ndli. 
tUn  that  her  brothers  On  whom  the  rerertionary 
Intetett  wat)  would  iohi  in  a  deed  conveying  to 
-  her  the  abtidute  tlUe ;  thnt  they  prwdeed  and 
n^ttd  to  eaeeute  tuch  deed,  hat  n«iwr  dU;  and 
one  of  them  afterwardtrrfVitedtodoto;  iipon  a 
den^oiTCT,  t|iit  evidence  wat  adjudged  m«ifllWfnt 


to  entitle  tha  plaintiff'  ft»  rvotcs.    Fimk^Vt 

Jldmifiistratrix  r.  fifole,  p.  136. 

In  debt  on  a  bond  wuh  eolbteal  aa»ditiun,if  the 

conditkin  be  not  let  out  in  the  dorlai-atiua,  nm 


made  |iart  theieof  by  aytr,  it  : 
atated  in  a  replication,  p.  205. 
See  Tftte  ;  and  i^o««  v.  tTetdvU, 


See  Tftte  ;  and  i^o«f  v.  tTetdvUle  ond  efhere.  p.  3M. 
A  bin  of  exceptiont,  ttating  the  pfaUntiS' offered  to 
•rare,  that  the  aontraet  imdar  teal,  am  wheh  (h« 
defendant  relied,  appeanng  abtthm  om  h>  iter, 
wat  in  fact  eemdifiiioL  and  that  tbe  unaai  waaM 
not  permit  the  phiintiff'to  offer  ^ar«(  evidence  la 
thew  it  conditioiul.  is  too  vagne  and  oattrtaia 
fur  the  appellate  roiirt  m  ghre  an  optBAon  upas  it. 
-  Fvwier  ▼,  La,  p.  373. 
5.  In  a  tait  on  an  adminiiiration  bond,  if  im  breach 
of  t)ie  cooditkm  of  the  band  be  ttated  sa  tbe  de> 
ebration,  or  by  an  ai»igiinient  of  bieaihet  in  tome 
other  part  of  tbe  nrcotd,  a  jwdgatf  t  Mpun  It  ii 
ein»ueout,aud  muttbe  revened.  Wmrdmitd&S' 
zeyr,the  FabfoxJiutket^p,  494. 

CONFESSION. 

1.  A  declaration,  not  upon  oath,  by  a  penan  not  a 
party  to  the  oiute,  that  he  cowniitled  tbe  tict- 
patsTor  which  the  tuit  it  brought,  eannoc  be  gifvm 
in  evidence  to  exeulpate  the  dcfcndani.  Ftmer 
▼,  Cvtfier^  p.  458. 

CONFESSION  OF  JUDGMENT. 

1.    Sec  /udgmem:  and  ffrem  w.  ThbH^tmamdrmtdtt 

p.  377 

S.  ptftjitdjiment;  ladPafneamimhertr,  LmUfL 
a.p.483.  "^ 

CONFIRMATION. 

I.  Ifawrirrni  agreement  of  tale  of  landa,dirceiadbv 
a  will  to  be  told,  be  tigned  by  the  purebater.  and 
one  of  I  he /sMarrimeaacuton;  the  oiber  may,  by 
artt  inpaU^  ihougb  not  in  writing,  (ao^  aade- 
lirorin^  pottettion  ofthe  land  and  use  lice)  aana- 
&at  hn  attt  nt  to  the  tale,  and  tnake  it  hit  own 
act.  HeUon  v.  Cvringtmi,  Exreattr  •fBurwea^ 
pi  10.  p.  333. 

3.    A  vendor,  by  bringfaig  tnit.  and  ohtainingj 
mpui  lor  the  ptirchate  bmo^,  intllioaBd  .- 
flnat  the  tale ;  to  that  it  cannot  beaeiaisde  at  bia 
inttance.    Ibid  pL  13. 

CONSIDERATION. 

!•  A'frta  to  thc/>raasftrr  it  atufllcient  hbissiii  laiam 
to  »upport  a  i-ontract,  at  moch  at  a  iaa*  ta  dmpr*- 
mieee.  See  Afrtement ;  and  Prkt  mmd  ttJkrt  ▼. 
fl^intfn  and  ethers,  p.  03. 

8.  The  pbiintiff  in  anuhiptit  eannot  leeorer  witbaoC 
tetting  forth,  in  hit  deelaraiion>  a  emutderariem  la 
mpiiort  the  promite.    Beverieyt  v.  Hehmee^  ^  95. 

3.  A  wriuen  agreeokent,  met  under  eemt^ta  deKver 
bondt  to  a  ceroiin  amoanL  roust  beconsidned  asH 
dum  pactum^  if  no  eonsidenitioa  for  the  eoniract 
be  staled  on  its  dec;  ordiadoacd  by  teaiimotiy. 
Ibid. 

4.  ^^EqaityimAPenaf9gi9mr.amaA9mnd9aitn, 
n.  140 

5.  dee0cicter0rfan;aodDask{vwMar(an,p.lM. 

6.  See  Huebamt  and  Uyk;  and  QmH»  v.  lacy, 
p.  ML 

7.  A  promite  in  writiag,  not  ondar  teal,  fay  a  aoa  to 
pay  a  debt  for  hit  fiubar,  nrntt  ba  conttd  red  nti- 
JMn  paetum^  onleti  tome  eenttdcwatian.  nsoviag 
from  the  creditor  to  the  tan,  or  aoae  agreeaaeat, 
bimHngtheereditortafofhaiiiaaee,ortbeBBe.  ia 
the  event  ot  the  aHoropiiaa  by  tbe  ton,  be  ptovad. 
Parhrr  v.  Cor^^  and  mkers^  pk  Ow  p»  ar3. 

t.    8eefhatMf;andihWte*v.CM^MiaatfilV««.  <dd^ 

mMiry««^ti/'/rwae,pl.  land3,p,4«*. 
V.    See  PrrndsMry  Netej  md  jhntUr,  ffarJKn, P. 
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cokshtution  of  thr  united  states. 

1.  The  Cmtc  of  Appeab  of  Yntfpokk  will  ritjdu 
whether  a  Muidbte,  imied  by  the  Supteme  Coait 
of  the  Unkcd  Staiet,  direetiiy  thb  eeart  to  enter 
•judgment  reveniny  one  which  it  had  hcreteibre 
prunouBccd,  be  aiMMrizedl^  the  coDstitatioa,  or 
not ;  and  beinf  of  opinionj  that  such  mandate 
is  not  ao  authorized,  will  disobey  it.  Hunter  y# 
Martin,  Devnee  of  Faiifiis,  p.  1. 

2.  It  is  the  opinion  of  this  eourt,  that  •omneh  of  the 
%Sth  sectMNi  of  the  aet  of  coQfp*«s,  pawed  Sep* 

•     tember  Wih,  ITMI,  cntitlciL  *  an  act  to  r  -  "•'  "^ 
the  jodieial  couru  of  the  United  State 
*    tends  the  appellate  jiirisdieiion  of  the 

Court  of  the  United  States  to  iodgnifenis  pro- 
of a  sT 


nomeed  by  a  Soprame  Court 
wananted  bf  tbeoonstitniioa. 


IbkL 


state,  b  not 


CONSTaUCTUH«  OF  LAWS. 

.  1.  The  Afth  aeetioii  of  the  aet  of  llniitatioBS  of  1703 
does  not  apply  to  Judgasenu  whi^  existed  before 
that  act  look  efieet.  Day,  Exeoutr  tf  Taiett  v. 
Fidutt,  p.  104. 
a.  See  Jtu  qf  J$mnHy  $  and  Hmritm  ▼.  Lanct  p. 
93a. 

CONTINUANCB. 

1.    A  notion  for  a  eaatinuanoe,  on  the  ground  that 

a  nMitt-rial  witiiess  for  the  partj  is  afasfiM,  (it  being 

prored  that  a  summons  for  hun  was  dtrlivered  to 

'    the  shetiirin  dae  time,)  ought  not  to  be  ovei^ 

mlcd  on  the  ground  that  an  order  was  made  at 


d(Ri>,bntonlras  adminUfrttrir  of  the  decedent, 
and  MuardUm  of  her  diildren.    Ibid, 

3.  11m  helra  of  a  Tendor,  retaining  the  legal  tide  In 
the  land,  ought  not  to  be  deerrtd  to  make  a  eon- 
veyanee  with  gfnerul^  but  with  «f«eM warranty: 
neither  ought  they  to  be  compelled  to  pay  costs. 

4.  Although  it  is  not  compeceut  to  a  husband,  after 
hi«  marriage,  to  defeat  or  obstruct  his  errditon  by 
selling  or  exchanging  hit  property,  and  taking  n 
converance  of  tlui  money  or  other  property  re- 
eeived  tberdbr.to  the  use,  or  for  the  beneflc  of 
his  wife  and  nmily :  isuch  conTt  yanees  bring 
deemed  vohmtary,  and  fVaudulent  as  to  eteditorti) 
yet  the  ease  may  be  otherwise  in  reUtion  to  so 
much  of  such  money  or  other  property  as  goes  to 
compensate  the  just  interests  or  thr  wi^  It, 
then-fore,  the  wife  relinquish  her  right  of  dower 
in  other  land,  in  conudefation  of  such  conrey 
anee,  the  rslue  of  such  dower  ought  to  be  saved  to 
her.  in  opposition  to  the  claims  of  her  husbandls 
ereditor*.    Quarlm  v.  Lory,  p.  35 1. 

5.  See  Title  ;  and  R»$$  v.  IVemtviUe  and  ether$.  n. 

3*4.  r       ^^ 

6.  See  Decrm  \  iiod  Chapman  r,  A'^mlMeodi,  pL  6. 

7.  If  a  debtor,  charged  in  exeeotion,  conrey  a  tract 
of  his  hmd  wiih6ut  a  reasonable  consideration,  or 
with  a  secret  agreement,  or  understanding,  that 
'*-»  person  to  whom  such  eoateyanoe  u  made, 

111  hoM  the  land  for  Us  on ;  and  he  after- 
wds  take  the  oatik  of  insolvency ;  a  creditor, 
at  whose  a»it  be  was  not  in  custody,  may  file  a 
bill  in  eouity  to  hare  the  conveyance  set  aside 
asftandul-m;  and,  upon  its  appearing  that  such 
was  the  case,  such  creditor  ought  to  lurre  liberty 
to  make  the  sherUta  party  to  the  suit,  and  obtain 


the  prefcriing  term  foe  taking  ihe  deposition  of  to  make  the  sherUTa  party  to  the  suit,  and  obtain 

the  partieadir  hem  eete,  and  the  party  had  not  satisfaction  of  hb  claim  as  may  appear  right, 

taken  the  deposition  of  that  wicatss,  on  account  Bulieck  r.  Irvin^$  Adminutratere^  pL  3,  p.  450. 


taken  the  depositaon  of  that  wicatss,  on  account 
of  whose  absemoa  principally  the  cause  was  then 
aontinufid.  HijgiiAttimm  anrf  tlkere  v.  Ckambn* 
laifnCt  p.  547. 

CONTBACT. 

A  letter  pitanising  to  make  a  deed  for  a  traet  of 
Imnd.  **ocr«rdii^  H  emitrmt,'"  b  a  soflcient  me* 
'    Aornote  in  writing,  under  the  aet ''to 

^ owda  and  pefjuncs,"  miwithttmndUig 

the  terms  of  such  contmct  are  not.  mantioiied ; 

■r  the  party  eliiming  the  aonveyanoe  of  the  tea* 

timomr  can  prove  by  one  witness,  what  priee  was 

agrerdtobegivcninr  the  huid.   Johnam  v.  Jta- 

naUPs  mdmimutratmr  mtdkeirst  p.  77. 

S4«  Cemudemiem^  and  Meveneye  r,  Aabner,  p. 

95- 

S«e  Dedaratim ; and  Dankir,  Merten,  pw  110. 

See  Eauity ;  and  Fetmif^^twn  v.  Banky  and  eiherst 

See  OJUe*  ;  and  Hege  v.  Trigg^  p.  150. 

See  Cenifictnu ;  and  Butt  v.  DeitgUu,  Admini' 

etrater  ^  TumhuU^  p.  303. 


3.    See  Injunetien  ;  and  Hourh  r.  Sfireeve,  p.  400. 
9.   See  Attermee  i  and  ttCianahane  v.  IfonMA,  p^ 


COPY. 

1.  Aaopy  af  aci)|>pof  adeed  ovdeereeb  notlegal 
evidenee,  if  the  original,  or  a  copy  thereoi;  eoud 
be  had.    WhHaert  r.  M'ifhaney,  u.  310. 

St    AiegaUrecrtiied  eiK«yofan0nctffi/dc«d,  record- 

ed  on  the  giantor*s  acknowledgment,  and  i 

panied  with  posseaston  of  the  land  by  ihr 


CONTUMACT. 

1.  Sen  Equity  t  and  ftm  t.  HmVe  AdminUtnten^ 
p.  97. 

CONVEYANCE. 

i.  If  a  peTBon,haring  the  equitable  title  to  a  tract 
of  hind,  mortgage  It,  and  afterwaids  sue  for  a  con* 
<fi>aia  «d  ihe  legal  title;  (the  mortgagre  be- 
ing a  party  to  tbe  suit :)  the  court  ought  not  to 
decree  a  eonveyance  without  holding  ibe  land  ol- 
tiaiately  bound  to  satisfy  theinortnge,andtobe 
aald  lo  raise  the  money  dne,  with  tnternt.    Pen- 


tee,  ought  to  he  n  cei « (^  as  evidence,  without  any 

Kwf  that  the  otfgmal  it  loal  or  destroyed,  km^- 
M  Y.  DmM^  pL  1,  p.  473. 


COSTS. 

1.  A  decree,  directing  the  Ae^x  of  a  vendor  |o  make 
a  conveyance,  ought  not  to  compel  them  to  paf 
cuti,    tenningttn  r.  Ht>tAy  and  ethers^  p.  144. 

2.  See  Vcw  Trial ;  and  Ctffnuoi  and  Jtichardtm  v. 
RusteU,  p.  207. 

3.  Upon  a  rule  requiring  security  for  cotti,  if  suffl- 
cieiit  security  be  teii&red,  in  court,  at  tbe  first 
csdling,  after  the  expmtiou  of  the  sixty  days,  It 
ought  to  be  received,  and  the  suit  ought  not  to 
be  dbmisMd.    raner  v.  Bird  and  fhert,  p.  304. 

4.  Quare,  whelher  a  person  residing  wiuiin  the 
eoromonweaith  at  tne  time  of  eommoiring  hb 


nsjijiraa  r.  Hanby,  p.  144- 

S.    A  deeaeo  ennnot  be  made  against  a  widow,  (re- 

atMMiing  her  ftoaa  can veymg  her  r^M  ^dMMr,) 

bia  saittovhich  the  ia not  mnda  a  party  a*  wr 


suit,  but  reimiring  to  another  state  while  it  b 
pending,  can  be  compelled  to  give  security  for 
cosu  on  the  ground  of  his  fbscnce  from  the  state? 
ilM, 

5.  it  «ermf ,  that  a  notice,  regvirit^  aeeurityjkr  eatt»% 
b  suflleient,  if  given  to  tbe  plnintiff*s  attorney  at 
hiw.    Jbid. 

0.  If  no  om  appeal,  two  copies  of  the  reeoid  be  tent 
to  the  app<  date  court,  and  dockettcd  on  the  mo* 
tion  of  Ihe  appelbnt,  he  most  pay  tlMneosts, 
occaskmed  theiebyj  to  tbe  appellea.  Hartuen  v. 
LanCt  p.  495. 
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COURT. 

.  Iq  an  tcfion  on  the  case  for  mtlicioat  prw^w 
f  wn,  the  court  ought  not  to  inttruet  the  jiiry  that 
probaf^  eaun  uprvveU  to  have  existed  at  the  time 
the  pmeevtion  ymt  ii^tuunl ;  but  should  k^re 
the  weii^t  o<' the  testimony  lo  the  jury;  unitw 
the  facts,  on  vhich  such  question  depends,  be 
amed  by  the  pleMiingi,  or  *ubnutted  lo  the  atwt 
by  the  parties  or  by  the  jury.    Crabtrte  t.  ^or- 

CMIf  p*  59* 

.    See  JnHruetioTu  te  juries  j  and  irhitaere  r.  M*IL 

AafKy,p.310. 

1  he  picf  of  **  na  m-h  recard,"  is  not  to  be  tred  br 

a  jury,  but  by  ihcnart.mnd  thetefora  ought  not 
•  to  conclude  to  the  country,  hut  praying  judrmeot. 

£Pi^  »  Admittutrmti  v.  BaxetyU  AammiHncvr. 

pL  l,p  466. 

COVENANT. 

In  the  action  of  covenant,  a  Terdict  for  a  larger 
«um  than  the  ilamages  laid  in  the  declaration,  ar 
stared  m  the  writ,  must  be  set  aside,  and  a  new 
trial  awarded.    Ctsud  v.  Campbeti,  p.  214. 
See  Usesi  and  RawletUr.  Daniel,  pi.  S.»,&  4, 

Upon  adeclaratian  in  covenant  charging,  in  gene> 
ril  terrasttlie  breach  of  a  contract  lo  deliver  a  quan- 
tity ol  com  at  a  given  time ;  the  jury,  in  asMrssing 
the  damages,  are  not  restricted  to  the  value  of  the 
com  at  the  lime  wbeQrit  should  have  been  deli- 
vered, with  interest  Ihereon  until  payment ;  but 
may  give  siich  damages,  as,  upon  the  evidemt. 
the  plaintiff  appears  to  have  auataioed.  Menih 
man  v.  Criddle,  p.  542.  '^ 


tV,    See  Fraud  f  and  Fmofer  v.  Lee,  pi.  3,  p!  373. 

y  t  and  Chafinmn  V.  Armtfteads,  pi 


CREDITORS. 

1.  An  executor  cannot  deft^nd  bhrnselTanhnt  the 
auitof  ac/rdSrarbysbewmg  ih'at.  before  he  had 
iioticeof  the  pi  HntifTs  demand,  he  paid  over  the 
asseu  to  the  ifgatect  of  the  testator.  Kifipen  ^ 
C9.  r.  Carres  Exerutersn  p.  119. 

2.  See  Fraud  I  and  Roant^s  Adminlstmor  r.  FidaL 
p  187. 

3.  See  Dnter  ;  and  Qitnrks  r.  Loey,  p.  251. 

4.  h^  Husband  and  Uye ;  and  Lacy  and  ethers  v. 
B^tlssn,  p.  313. 

5.  See  Partnership ;  and  Fsrde  v.  Herron,  p.  316. 
tV,    See  Fraud;  and  «w»«/^  •  f  —  -j  «.  -  5-, 
7.    See  Insolvency  i 

3,  p.  .';82. 

•  -^J*™"  appearing  as  attorney  in  fact  Ibr  certain 
creditors  of  the  imesiate,  ami  opposing  the  grant 
of  administration,  may  appeal,  ihougfa  not  inte- 
rested,  in  any  other  respecuin  th.-  subject  of  con- 
trow^y,    Bohn  v.  Sheppard.  pi  6.  p.  403. 

'  SeeEamrf/an  f  nnd  Bu'fork  v.  Gordon  and  IVuatt, 
Administrators  of  Irvine,  pU  1.  &  3.  p.  450. 

CREDITS. 

A  jndgment  Wight  not  to  he  entered  on  a  bond 
fora  sum  of  money,  'subject  to  a  credit  for  a 
nopliead  of  to'iacto,"  without  aseertaininir  its 
valw  ;  hut  the  amount  of  such  cretlit  should,  in 
1!1S; "?  ^^"^  *r  ••wiained  by  a  writ  of  enquiry, 
and  ndgment  should  be  rendered  for  the  babnce. 
Earfy  vs.  Jl^orr.  p.  262.  "--"icts. 

If  the  jury  find  a- verdict  for  the  debt  in  the  decla- 
ration  mentioned,  and  (he  plaintift;in  tourt,  re- 

U^Z^Si^  .^^  C  J'"*?^™'  oucht  not  to 
Se^^ti**?  d.^harg«3  by  the  ,^vment  of 
-^.kSS  .^'Si.*"  .'***  condition  of  ihe  bond, 
i«!i  ST^ilj*  *H«^*»»"  ««  «he  ert-ditt  endorsed  ;*» 


CROPS. 

1.   <Anexecatorisentitledtoaeo«iBt«aioaaooii«ka 
of  crops  made  by  him  upon  the  hnda  oFUa  i«a- 
talorj  the  proceeds  thereof  beiog  kwfuJty  tt- 
•^  and  accounted  fcr  by  him.    Hiplans  n. 


ceiv^ 


Bernard,  Executor  tf  Bipkitis,  p.  83. 


DAMAGES. 

PtttKnr.  whether  vindictroe  danaget  iut  bei* 
cohered  III  trespass  by  an  executor  agiinatMiid. 
rajnntr»tor.  for  good*  taken  away?  " 
utefrom  the  testator?  Fat^kam*s. 
V.  fTinckler**  Exor.  p.  136. 
In  the  action  of  covenatit,  a  verdict  ftr  a  Imvct 
^^J^""}^  damage.  Uid  h»  ihe  dedaiabottf? 
tfmed  (ft  the  writ,  must  be  set  aaide^  and  a  new 

Sime  the  act  of  January  20th,  1804?  aa  expWMd  * 
and  amended  by  that  of  January  Mih.  19a^  (^e 
^v.  Code,  2d  vol.  eh.  20.  .ecl.5.  p.  30.  «S  5! 
?l!r^  ^  P.  "•)  ^  t*e  J«n7j  in  an  aetioB  ef  as- 
plainrilf  a  " 


teplainriiTa  laiger  som  tWa 
nuces  laid  in*  the  dodarari«M, 
a  diy  fixed  in  their  vesdiet,ihe 


«»»V>*^,  find  for  then 
the  amount  of  danuj 

nlahiiSr''^  ^'^  '  d^7  ".c«  «  .»«r  vera.et,tae 
|>iaintifl'  may  rettase  the  surplus    heyoBdihat 

i^>^  as  aforesaid,  CakUi,E*ecmor7S^. 
Pintony,  p.  371-  ^  v^t  v. 

4.  When-  the  deAuitof  the  sherilT,  or  other  efficw 

E/S2r^  ^'*'  ^fi'^  ^^  centum  per  auna, 
Dut  fbr  7Ft«  per  eentum  damages,  and  five  per 
•emura  per  annum  ii«rre«f,  on  the  whole  ament, 

5.  W;jhe'juryinamaiea^flnd,thatacert^no«. 
Jj'J"  •ST'of  »^>Joi»P««  to  A.  a  win  he 
overflowed,  estimated  at  a  certain  price,  and  tint 
^n^tS!SS^  T^'^^  f  he  «Md  Vl  a  wiU  ••#; 
2?n£r.fir;!?^  injniTWHl  ineonveoieiKea.  ai« 
jmmated  by  them  At  a  fiirther  sum.  espsesacd  in 
^inqn^tjuiaspecial  enough.    ESZ  .. 

6.  Upon  aaeelanition  in  covenant,  ehanrinr  in  aene- 
"J  '™«  the  breach  of  a  eitrae^dHS^ 

■eswng  the  damages,  are  not  reatrieted  to  the 

been  HHivt  red.  with  mterett  then^  until  pay. 
mem,  but  may  giTe  auch  damages,  at,  uponVlii 

iverrymon  V.  CndUfe,  p.  542. 

DATE. 

1.  Adate  to  the  inquisition,  anon  a  writ olCadqaod 
jtom^i/m  ,s  not  esmntial.  kt  it  be  acated,  imkr 
the  hands  andaeabof  the  jurora,  that.  *mslk' 
dienve  to  the  annexed  writ,  they  viewed  the  famdi 
w  question,  &0."    DawHn  r.Moons,  p.  nsT^ 

DEBT. 

condition  be  not  set  oan  in  the  deehntkNi.  nor 
made  part  thereof  byi^er.  it  .houldte  SSi55 
Graham  and  Lane^  p.  205.  . 

the  «tecla«tion  ought  not  to  «lrtis«H//Ae,s»Bfl^ 
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3.  See  Ogke  Jy4gmentf  and  Gray*  ▼.  Hine*^  pL  i.  p. 

437. 

4.  See  CreiBi ;  and  Croj^v  v.  Hinetf  pL  2.  p.  437. 

DEBTORS. 

1.    See  B^tctuhn  ;  mad  BulUdc  t.  Initios  Atbnn.  pi. 
1  &  3.  p.  180. 

5.  See  Inflvemy  ;  and  Chnfiman  ▼.  Armtsteod^  pL  3. 
p.383. 

DECLAHATIOV. 

1.    See  Detinue;  and  Kentv.  Arfniftead^p.  72. 

S.'  In  an  aedon  againn  the  clerk  of  a  court,  for  en* 
florsin^  crediu  op  an  exeeution,  to  the  injury  of 
the  pbmtiff*,  it  is  net  sufficient  to  charge,  iii  the 
were  made, 


tclai 


declaration,  that  the  endo: 


semen 
ofwH 


bf  the  defendant,  m  clerk,  of  wHh  hi*  prtoH)^  •r 
etmenf^  whereby  the  plaintiir  sustained  a  /««#  .* 
but  it  «hould  also  be  stilted,  tiiat  such  endorse* 
nents  were  so  made  withmtfthe  order  and  content 
•f  tki  pUAmiff,  Menree  r.  fFieW*  Exeaaort,  p. 
73. 

3.  See  Practice  f  and  Baird  r.  Feter^t  Adndnittroter^ 
j>.  76.     • 

4,  Uft  debt  on  a  bond,  against  the  heirs  of  the  obligor; 


if  the  writ  (being  made  part  of  the  record  by 
/•yer)beacaunttour  persons  as  heirs  of  said  obli- 
gor; but,  br  the  derlaratian,  three  enlu  be  tha>g««l 


as  sach ;  tne  declamtion  is  too  defective  for  a 
judgment  to  be  entered  thereupon  fbr  the  plain- 
f  Uf ;  and  deA^  is  not  cured  by  verdict.  WutatnC* 
Ex9r,  r.  Lynches  heirt^  p.  94. 

5.  The  irfaintiffin  at*ump^  cannot  recover  without 
sitting  forth,  in  his  dethiration,  a  censtderation 
to  support  the  promise.  Beverley*  v.  H*  ntet^  p. 
9S. 

6.  A  de«laniti(m  in  a$*ump*it,  stating  that  the  plain* 
dfT  beinga  creditor  of  a  person  dee*  ased.  ana  h»V' 
ing(wiih  a  viewtoseeuie  his  debt)  moved  the 
proper  court  to  grant  him  admintstraiion  of  the 
Mtate  of  said  deoedent,  the  deftudant  (allegiufc 
that  he  was  a  creditor  also)  asjured  him.  that,  if 

-  he  would  withdraw  his  said  motion,  and  suffer  (he 
^fWndant  to  have  (he  •dminnimiion.  he,  the  do* 
ftnidant,  would  f>ay  him  his  debt  out  of  the  first  mo- 
ney which  khouM  come  to  his  h^nds  as  admini* 
ttmtor  ;  *'  taut,  thereupon,  the  plaintiff  dkl  ogree 
f  reOntjuish  his  rigbt  to  administer  as  afuresMid  ; 
and  the  defendant  i£d  then  and  there  adminirier;'* 
(trilhtut  mvrrring.  that,  in  cenfktmUy  -with  the  eaid 
agrennent.tke  plaini{ff'did  rettnquish  hi*  ftrHtn- 
thn  tai he  a*indnLif ration  ;)  such  declaration  is  al- 
together defective,  and  not  to  be  aided  uy  verdict. 
Daniet  v.  Morton,  p.  180. 

7.  In  what  form  the  decbratiop  may  be  drawn,  in 
trespass,  by  an  executor  ogjiinst  an  administrator, 
for  goods  taken  away  by  the  intestate  from  the 
testator.  Vaughau''*  Adtnr,  v.  fVtnckter'*  Exort, 
p.  1'6. 

7.    See  Vew  Trial;  and  Cloud  %,  CamfMU  p.  S14. 

9.    In  tvespass  for  taking  and  carrying  awxy  eoods 

and  ch^nels.  it  is  sufficient  to  charge  in  the  de- 

elarat  on.  that  the  goodi  were  the  property  of  the 

piflintitf.  without  al»o  ebaigmg  Uiat  they  were 

•  taken  out  of  his  poi*e*»itin,    Doftaghe  v.  Soude- 


bou%h^  u.  251. 
10.    In  declaring  f< 


jring  for  the  Ulung  away  of  a  quantity  of 
poultry,  consisting  of  turkies.  geese,  ducks,  and 
hens,  It  is  not  necessary  to  state  how  many  there 
were  of  each  description,  the  collociive  vidueof 
the  whole  being  sUted.  Ibid. 

11.  A  declacatiun  in  slander,  laying  the  charge  in  the 
aifemative^y'u.  that  the  defendant  spoke  ceitMin 
«v0rda. "  or  word*  ^the  tame  tmportt  *  is  good  af* 
ter  verdict.    B^it  v.  Bugg,  p.  260. 

IS.  A  decbiration  in  slauder.  oontahiing  only  a  reritat 
of  slanderous  words,  and  no  direct  charge  that 
those  woids  were  spoken  by  the  d'  fendant,  b  bad 
aAer  verdict.    DoMghe  v.  Unnkin,  p.  261. 

13.    la  debt  on  a  Judgment,  for  the  penoify  of  a  bond, 


**  to  be  diat  barged  by  a  smaller  sum  with  interest,* 
the  declaration  ouf^t  not  to  demand  the  ttnaUer 
»um, "  toith  inter e*t  tiUpnid^  but,  "  \hepe%idtyU 
be  discharged therebyJ"  And  error  in  this  respect 
is  fatal,  even  bfter  \erdict.  Anderson,  Admr.  ^ 
Codyy  V.  Pr'ue.  p.  307. 

14.  Since  the  act  of  Jaouarv  20(h,  1804,  as  explained 
and  ameiMled  by  that  of  January  20th  180S.  (sen 
Rev..  Code,  2d  \ut.  ch.  20.  keci.  5.  p.  30.  fc  Ch. 
57.  sect.  2.  p.  82.)  if  the  ^ury,  in  an  action  of  a*' 
*unip»it,tind  fur  (he  i-laii'tifi  a  ktrger  suiu'than 
the  amount  of  damages  laid  in  (he  dedaratioa, 
with  interest  tVom  a  day  fixed  in  their  verdict, 
the  plaintiff  mav  rdea^e  the  surplus  beyond  (hac 
amount,  aitd  take  judgtnejit  for  (he  balance,  wmA 
iniereet  tu  qforesota,  CaluU^  Executor  ^^^uin^  v. 
Fintony,  p.  371. 

15.  it  oeemt,  that  a  deehiatinn,  in  behalf  of  a  mercan- 
tile company,  by  the  tiame  e/  the  frm.  (omittiuc 
to  mention  the  names  of  the por/nrri,)  is  good  q/C 
ter  verdict.  Tuiti/**  Executor  v,  Donald  and  Co, 
p.  430. 

16.  iwie  being  joined  in  ejectment  oo  the  title  only, 
a  verdict  may  be  louud,  and  judgment  rendered, 
for  a  tract  of  fund,  "according  (o  a  eurvey  filed  in 
(hearUf«,^iboi<gh  d<»4cribed  in  the  commencement 
of  the  dedatfdion  as  a  **  we^nruage  with  (he  appur- 
tenance* ;**  in  a  subse<|ueiit  part  thereof  as  "  the 
sakl  tenement,  wi(h  its  appurtenances;''  and  in 
the  cunclasion  as  **  ihe  plainiiff^s  uM/arm,"  with- 
out  lueiuioniDg  quantity  or  bouiMhiries.  Fauly. 
Smiley,  p.  468, 

17.  In  a  suit  on  an  administration  bond,  if  no  breach 
of  ihe  condition  «.f  the  bo^d  be  suted  in  the  decla- 
ratiou,  or  by  an  assignment  «^  breaches  in  some 
other  part  of  the  record,  a  judgment  upon  i(  is 
ent>iieous,  :tnd  must  be  rt  ver»ed.  fl^ard  ©•  EUxey^ 
v.  tfie  Fairfax  Janice*,  p.  404. 

18.  A  declaration,  by  (he  assifpirt-  of  a  promiaaory  note, 

is  (OO  defective  to  tpnintaui  (he  action  if  it  do  not 
ftUie  (bat  (he  defendant  fMii<  d  to  |ti>y  (be  n»oney 
to  the  diojice.  a*  loeu  a*  to  Oie  plaiuvff.  iforveU 
T.  HudgirUt  pL  2.  p.  496. 

DECREE.  '  ^ 

1.  When  an  appeal  in  chaneerv  is  affirmed,  the 
Court  of  Appeals  being  equiiliy  divkled  in  opi- 
nion; itsliouldbe,  '•vithoiitftrtjtuttceiothe  legal 
remedie*  <}/'  thepai  let.**  Martin  and  Hicholat  v . 
IVekh  and  ot/tera.  p.  60. 

8.  If  a  defendant  (with  full  kuowledge  of  a  decree  in 
chjiiicery  directing  him  to  delirer  up  certain 
slaves  to  commissioners apitomted  (o  divide  i hem.) 
purchase  up  executions  agaiiut  ihe  plaintif}',  u>d 
cause  the  same  to  be  levit  d  u|ion  his  nndivided 
inierettin  thow  slaves,  whit  h  iuterett  thereupon 
is  Mild  by  the  sheriff*  at  an  under  rate  ;  the  lale 
ought  to  be  set  aside,  and  the  slave*,  with  their 
increase  and  profiu ,  still  hekl  liable  to  (he  provi* 
siuiis  of  (he  decree.  Ho**  v.  Ht^**  Adminittra- 
tort,  p.  97, 

3.  Under  what  circumstances  a  sale  of  land  by  eom- 
missiuuers,  m  obedience  to  a  derrer  m  chancery, 
ought  not  to  be  »et  askle.  Fait/ax  v.  Mute**  Ex- 
eciiforsy  p.  124. 

4.  See  EquUy  ;  and  Fentdngtm  v.  Hanby  and  other* . 
o.  144. 

5.  If,  without  fraud  or  collusion,  a  decree  be  render- 
ed, by  a  court  of  rompt-teut  junsdiciion,  against 
an  executor;  he  may  bring  his  suit  in  equity 
against  the  Icgatres,  fbr  eonirilMition  to  s^tUly 
such  decree ;  witliout  paying  the  iiMmey  himaelt ; 
and  w  ithout  having  appealed  to  ■  supevior  court ; 
though  requested  and  advised  to  do  so.  Bnver''* 
Exe<ut»rv  CUndeningt^c. 

6.  See  Uiury  ;  and  Fox  v.  Tatiaferro^  p>  234, 

7.  Ste  Sa'r ;  and  Qftarle*  v.  Laey,  p.  i52. 

8.  A  e««py  oj'a  lopy  of  a  liecrec  is  not  legal  evidence, 
if  the  original,  ur  a  cop^  (hereof,  could  be  had. 
IVhitacrev.  M- llhanfy,S.  2io. 

9.  Although  a  tiiul  ot  hiuu  be  decreed  to  be  lold  to 
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•ttisff  a  mortnge,  theexeeoton  of  theinortg«£;or. 
being  •uthonxed  by  hn  wiil  to  seiWmli  hit  real 
4ad  persoiml  estatr,  nwy  sell  it  for  a  full  and  Tair 
price,  with  ihe  assent  of  the  roongagee  or  hit  ac- 
tornef .  Nelson  ▼.  Carrlt^gton^  Executor  ^  Bur- 
velly  pi.  11.  p.  333. 

10.  See  Dutributhn ;  mai  Guenani  r.  Juhnton  and 
•fAer#,  p.  3fi0 

11.  It  is  iin  error  to  render  a^'olnf  decree  against  tvro 
eo^jbecuiort,  when  onty  one  is  before  the  court. 
Mffrickf  Adminutrator  ff  LuntUe,  r.  Adamsy  p. 
3M. 

18.  If  a  debtor,  having  taken  the  oath  of  insolvency, 
afterwards  buf  a  tract  of  land  flrom  committioU' 
era  under  a  deerve  in  chancrry,  and  convey  it  by 
deed  of  barxain  and  sale,  the  purchaser  firom  him 
it  entitled  to  recover  in  ejectment,  against  the 
.  defendent  in  chance:  y  withholding  the  posttsaion; 
whatever  the  claims  of  such  v^dor*s  creditors 
may  be.    Ch^tptnan  v  Armuteadt^  pL  S,  p.  382. 

13.  In  a  suit  in  mancery  against  several  defendants, 
a  decree  that  the  complainant  recovtr  against 
anc  of  them,  thf  residue  of  the  land  claimed  and 
owned  by  that  defendant  under  the  wUl  of  hit  fk« 
ther.  after  taking  therefrom  xhfpor'ioini  told  out 
by  him  to  the  other  defiendantSf  tiiat  he  yield  pot* 
s<>«sian,  and  execute  a  conveyance  of  the  tame  in 
fee  ;  '*  without  which  conveyance,  however,  the 
tnle  it  to  be  in  the  said  complainant,  by  force  uf 
thb  decree/*  is  not  rkjtntd  decree,  until  the  suit  be 
disposed  of  as  to  all  the  defendants.    IbuL  pL  A. 

in  such  case*  a  part  of  the  hind  previously  mort' 
geged  by  that  defendant  to  a  pertim,  under  whom 
one  of  the  other  defendanta  ehiims  it  by  assign- 
nent  of  the  mortgage  and  decree  of  foreclosure, 
is  not  to  be  understoad  as  recovered  by  the  de- 
ciee.    Ibid,  pL  7. 

14.  A  final  decree  of  foreclosure,  in  flavour  of  the  as* 
tignee  of  a  mortgage  ought  to  put  to  rest  any 
controversy  bctwe^i  the  nartiet  thereto,  on  the 
ground  of  any  supposed  dcfbct  in  tht  deed  of  as- 
ngnment.    Chtapman  v.  Armlttend^  p.  383. 

15.  It  is  error  to  tUsmits  a  bill  in  Chancery  as  to  par> 
ties  who  have  not  answered,  and  on  whom  a  de> 
eree  nUi  has  not  been  served,  or  published  ac- 
cordiiig  to  law.  Hendenon  and  otben  v.  Ander* 
ton''*  Executor  andwhert^  p.  433. 

16.  Sw  Extcutvrt  and admin'utraiors ;  vnA  Crutcher 
V.  CnucherU  Executor*  and  Seeurkiett  457. 


DEED. 


Vidal, 


See  Fraud;  and  Roane's  Adminutrator 

X.187. 
licensed  counsel,  or  attomejr,  employed  as  such, 
to  draw  a  deed«  must  be  considered  ms  at  ting  in 
the  line  of  his  profession,  and  bound  to  conceal 
die  feets  disclosed  by  the  person  who  emplop 
him.  Parkery.  Carter  and  othero^  p.  £73. 
The  same  rule  applies  to  interpreters  acting  as 
the  organ  of  communicatioo  between  the  client 
and  his  attorney,  Ibid. 

A  copy  of  a  copy  of  a  deed  is  not  legal  evidence,  if 
the  ori^nal,  or  a  oopy  thereof  could  be  had. 
Whkaere  v.  HPIifmnty,  p.  310. 
A  deed  deciaringa  loap  of  a  slave  firom  a  fttheir  to 
his  daughter  during  her  lUe,  and  a  gift  to  her 
children  afler  her  death,  (being  admitted  to  record 
an  proqfby  one  wit  nest  onlyd  is  not  good  agatest 
her  husband's  oreditors,  or  purchasers  from  him, 
without  notice  of  such  deed ;  posscssidn  of  such 
suve  haviiig  remained  with  the  hiuhand  fbr  five 

Siars  without  interruption.    Lacy  and  other*  ▼. 
)a«n.p.S13. 
A  purahaser  with  notice,  who  bought  of  a  pur* 
cMser  without  notice,  will  noc  be  deeted  by  the 
deed.    Ibid. 

Quatre^  whether  a  purchaser  firom  the  husband, 
■with  notice  of  the  deed,  would  not  have  been  pnf. 
tcetedbythe  fivejrean  possession,  in  thiscase? 
Ibid,  • 

See  Partnership  f  and  Farde  v.  Herran,  p.  &16. 


See  Mtrriifgetatlenientt  and  WUer  ▼. 

p.  346. 

AbiUof  exceptiom,  stating  theffatmiff  •flraed 
to  prove  that  the  cohtract  under  sral.  osx  wMck 
the  defendant  relied,  appearing  ah^oiuie  on  its 
face,  was  m  fkct  conditisnaU  and  that  the  evnrt 
woflM  not  permit  the  plaintiir  Co  ofler  parml  evi. 
denee  to  shew  it  conditional,  is  too  vaKuc  and 
uncertain  for  the  appellate  court  to  give  nn  ofi- 
nion  upon  it.    Fonier  v.  Lee,  p.  373. 


A  bill  of  exceptions,  stating  the  plaintsfT  o&fvd 
to  prove  that  a  dt«d  from  a  tbtra  f 
defencf 


person   ( 
drfe 


>t  the 


defendant  was  obtained  b}-  frauds  to 
r%hts  of  creditor*  and  parduuers^  ai 
court  rcgi  eted  sudi  evidence,  ( witkout  ssaii  „ 
thep/knfil(^W4sa  rn^tor  or  purefcaaer«  wkose 
rights  were  affected  by  the  dcedj  is  alao  too  vague 
and  uncertain.    Md, 

IS.  A  final  dedke  of  fcreclosore  in  fisvour  of  ike 
assknee  of  a  mortgage  ought  to  put  to  rest  any 
eon&oversy  between  the  parties  thereto,  on  ^ 
ground  of  any  supposed  defect  in  the  deed  of  ar 
sip;limenr.    Chapman  r.Anni9tmd.ylL%.^  SS. 

IS.  bee  Insolvency;  and  Chapman  v.  Armisttad, 
pi.  3.  ^ 

14.  The  possession  of  the  mortgagor;  eonti 
the  mortgMee*!  perminioo,  u  to  be  e__ 

the  possession  af  the  mongagre ;  so  ihnt 

the  latter  couM  aeeover  u  fjeetmrai,  kis  deed, 
Assigning  diie  mottgnge,  wiN  auMo  the  asngme 
to  reeover  in  Kka  manner.  Chapmat*  t.  Arwi' 
steady  p.  383. 

15.  A  deed  from  tke  nanh  «1  of  the  Fkideral  Canit 
to  a  purchaser  of  land,  soki  fbr  mm  payment  of 
the  direct  mx  imposed  by  the  Conpesa  of  the 
United  Stttrs,  a  not  sufficient  evick-nceMVipport 
the  title  of  the  jnirriiaM-r  on  a  trial  in  rjrcnnr«t ; 
but  other  proof  is  requisiie  of  the  aothotity  of  the 
marshal  to  make  such  conveyance,  under  ike  se- 
veral acts  of  Congress  rected  ihercn.  CItriity 
▼.  Minor,  p.  431. 

16.  See  Partnership ;  and  Andertom  r.  Bufkck  end 
Mtirthn't,  ft  St,  i»v  44»K 

17.  St'c  in,pivtm,i  ;  ourt  B*itffdfc  v.  /rwne'«  Admi- 
ttitfraft/'t,  jtl.  3  p.  450. 

18.  A  N  oiUy  wrtitii-d"  ;-  ^an  anrvise  deed,  re- 
eonliif  m\  iJir  (fi^-i  iknowledgmem,  and 
aC(H?iii|iHDk^  u'iih  gi>  of  the  land  hy  ike 
RTH  h  I  rt ,  jjitglii  10  In.  M  ,.-1 1  *  ■ « J  as  evdence,  wubout 
uiiy  nruiifttni  iKe  urif^n?!  is  lost  ordestioyed. 
Htneh-ftJ  V.  n^ikf,  p\.  iw  p.  473. 

10.  A  d«^^  bnn^dt'ri^ilvf  B«afcoffinent,fbr  want 
of  pnxif  of  liverj^  nt  wiiin,  may  operate  as  a  to* 
ven.unt  loiland  n^iicft  lo  n^  and,  as  suck,  past 
thi:  tjilrr  to  the  jy^riFef  ;  l^r  the  csr  isescvutcd 
into  DQ^ietiiuji  bv  lilt:  fittve  tif  the  statute  of  usrs. 
Ifi*  J.  lit.  3. 

SO.  A  vofuaiaTy  deed,  dnlv  i«Mvded,  opening  as  a 
covenant  to  stand  seised  to  the  use  or  the  granlBr, 
cannot  be  limited  in  its  eflSect  by  a  sobKqaent 
deed  from  the  grantor  to  a  third  penon.  Hid, 
pi.  3. 

31.  Afler  executing  a  deed  operating  by  way  of  fo* 
venant  to  standseiied  to  .use,  the  grantor  eannot, 
by  a  deed  to  a  third  person,  convert  bis  own  pot- 
session  into  a  possession  adverse  10  that  of  ik 
grantee.    Ibid.  pi.  4. 

32.  See  Equity  i  and  Mutual  Assurance  Sariayr. 
Stanardand  others^  pi.  8,  p.  5^9.- 

DEFAULT. 
1.  A  Judgment  by  default  against  a  therifi;  for  ibm 
colleoted  upon  executions  in  behi»lf  of  the  eon- 
monwe.ilth.  may  be  sustained,  altbougk  his  re- 
ceipt for  the  executions  be  not  insc  rted  in  the  re- 
cord. Segouine  v.  the  AutStor  of  puiblsc  aoctuds, 
p.  388. 

DEFENDANTS^ 
1.    If  the  writ  be  issued  against,  and  arrved  upon,  one 
person  only,  who  akme  appears  and  pleads ;  yet 
if  the  deefaitation  be  against  Mm  on/cMCArr,  mi 
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jildcmentlie  entered  againtt  «(Ar  dtfemkmts  :^ 
such  judgmeat  i*  to  be  uodencood  as  againit 
6fl/A,  and  therefore  erroneous  as  to  the  one  who 
never  pleaded.  And  luch  erroneous  judgment 
nay  be  Kversed^Cai  to  the  person  against  whom 
it  is  improiierly  entcredj  upon  an  appeal  taken 
hy  the  •iker  derendant.  Graham  and  SfHt  v. 
Graham  and  Lane,  p.  20J. 

S.  If  the  iheritTs  return  on  a  writ  be« "  eteeuted  and 
eofumheed  to  jail  for  want  ^  bail,**  Judgment 
ought  not  to  be  entered  against  the  defi^ant 
and  bail.,  but  against  the  defendant  orU^ ;  notwith* 
standing  a  boitd,  purportin?  to  be  a  bad  bond,  was 
retumea  with  the  wriL    Henry  r.  Green,  p.  327. 

S.  In  a  suit  in  tharieery  against  sereral  de&ndants, 
a  d<  cree,  that  the  complainant  recorer  againsione 
'  of  (hem.,  the  residue  of  the  land  claimed  and  own* 
ed  by  that  defendant  under  the  will  of  his  Oitber , 
nfimr  takiog  therefrom  the  ^rtiouf  eoid  out  by 
bin  to  the  other  defendants!  that  he  yield  pos* 
session  ;  and  execute  a  eonveyance  of  the  same 
in  fee  ;  **  without  which  conveyance,  howerer, 
the  tiUe  is  to  be  in  the  said  corapLiinant  by  force 
of  this  decrpc,*'  is  not  a  J^ual  dt^vee,  until  the 
suit  be  disposeil  of  as  to  all  the  defendants.  Chap- 
man V.  Armisfecds,  pi.  6.  p.  282. 

4.  III  such  case,  a  ptiri  of  the'  Und,  previously  wort' 
gagtd  by  that  defendaia  tu  o  person,  under  whom 
one  of  the  other  defend-mts  claims  it,  by  assign- 
ment of  the  mortgage  and  decre«  of  foreclosure, 
is  not  to  be  tinderstood  as  recovered  by  the  de- 
cree.   Ibid. 

5.  See  Depe/uions ;  and  CahtU,  Executtr  of  Quin^  v. 
Pin^y^  p.  371. 

6.  I'wo  suits  were  insthuted  on  the  mme  day.  in  be* 
half  of  the  same  plaintiffs,  llie  writ  in  eaeh  case 
was  against  A.  B.  and  C.  D. ;  but  endtroed  to  be 
etrved  on  A.  B.  onfy  ;  in  one  ease,  bail  was  re- 
quired; in  the  other,  not.  The  dechiration  in* 
eluded  bjth  A.  B.  and  C.  D.  as  defendanta.  The 
appearance  bail,  in  the  ease  in  which  bail  was  re* 
quiccd, entered  into  a  recognizance  as  special  bail 
for  tlum  both ;  and  (according  to  the  transcript  of 
the  record,)  they  appeared  by  'Adr  attorney,  and 
pleaded  paymenL  In  the  other  ease,  no  plea 
was  filed,  orappearanoo  entered,  except  that  A. 
B.  on  whom  the  wnu  were  serrea,  eame,  in  pro- 
per person,  and  acknowledged  the  phiintiff^s  ac- 
tion in  both  suits ;  whereupon,  hidgmenta  were 
entered  against  him.  and  C,  D,  also.  It  was  held, 
that  C.  D.  was  soiBciently  a  defendant  to  both 
suits ;  and  that,  if  there  was  error  in  the  judg^ 
ments,  it  could  not  be  corrected  on  mociou  Mder 
five  years  had  elapsed  firom  the  date  of  die  Judg* 
raents.    Wrenn  ▼.  ThompooKand  Veitth^  p.  377. 

7.  See  Superior  Court*  of  Law;  and  Fayne  and  others 
T.  LacU,pl.2.p.483 

8.  See  Residence  ;  and  IbUL  pi.  3. 

9.  See  Dismission  ;  and  Key  t.  Hard  and  others^  p* 
485. 

10.  In  a  itiksf^Blnvt  lUQ  dtifi-ndiiTits  the  proitts  was 
aervt^on  one*  «iili  :  ii|ik:d  wai  filc^.iipiK^riiig, 
on  ill  Esc*-,  fi>  tn!  ihc  ja-fii  pJrti  of  buih  ;  (*>wJiteh 
tbta  plftinrif  tic  mum'd  i  du^tnb'wg  it  ni  "  ihe 
said  pica  flf  tHt  «*id  dtfir^datif  :**  Tlie  irariv eript  nf 
the  record  niit^d,  "  tbic  tlif  iiifrmlmtf*,  tiy  poun* 
sel.  ftitni  (he  fo\iey»vi^ Joitffift ,  tn  wfI*  "anil  ihe 
savl  dtfntfftiMt^  fur  ilii{  .Vt  hmJi  lafdi'itrrii  rrwtter 
inli-Ji  fr>fisir  \hr  pluiniiffi  fmm  JTM^rtiEf  ihtrir  udd 
■C:  ■•       ■  •  ■         ;■  ■     '       ■    ■     ,  ?:x}^ 

It  .'.;."in 

the  u.,.4«u.4<i.A,  u.^  i-w;  .i.^i,u.,^i,  4^  ^..u^  ^Ica  of  ' 
ont-  defendant  only:  and  that  the  Joinder  was  by 
both  defendants.     mggMbotham  v.  Brononsy  pi.  1, 

P..516. 

11.  See  Surrender  ;  and  Ibid,  pl.  3,  &  3. 
13.  See  Elegit  i  and  Avery  ▼.  Robinsons^  p.  546. 

DEFICIENCY. 

1.  IneaaeofasaleoflandbyrAe«rrf,  reliefisto  be 
granted  for  all  deficiencies,  not  RMonably  imputa- 
VOL.    IV. 


ble  to  tjie  variation  of  instruments,  and  small  e^ 
rors  in  surveys ;  whether  the  purcbnsef  has  ex- 
pressly retained  an  election  to  nave  the  tmii  sur- 
veyed, or  not.  And  this  principle  is  not  departed 
from,  but  in'  ease  of  a  salt-  by  the  tract,  |he  i>ur- 
chaser  cteariy  agree mg  to  uke  the  hazard  of  all 
deficiencies  upon  bintself.  NeUon  v.  Carrington, 
E.xecutor  ofBurwell,  pl.  1.  p.  332. 
S.  llie  measure  of  the  compensation  to  be  made  for 
a  defieiencv.  in  case  of  a  sale  of  land  by  the  acre, 
unattended  with  anv  iwrtieular  circumstances,  is 
the  aver..ge  value  of  tlie  whole  tract ;  without  re- 
fCard  to  the  circumstance  that  the  deficiency  wtt 
in  this  or  that  descriptkm  of  the  land.    Ibid,  pL  2. 

DEMURRER. 

1.  If  a  replieation  be  insufficient,  and  demurred  to  at 
such  ;  yet,  if  the  pies  he  ulso  insufficient,  the 
court  Will  go  up  to  the  first  fnutt.  und  give  Judg- 
ment for  the  plaintifil  y^oy,  E.recutor  o/'Tates,  v. 
Pickett,  p.  104. 

2.  See  Condition ;  and  Fitxhngh*s  Administratrix  r. 
Benle,  p.  186. 

3.  A  gf  ncrsl  replication,  and  domum  r,  to  the  same 
plea,  may  be  put  in.  Ettpei*s  /idminist rotors  v. 
Bagley^f  Admini^iutor^  pl.  5  p.  4'^. 

4.  See  Joiiider  i  and  Htj^^inbothojnv.  Browns,  pLl* 
p.  510. 

DEPARIX^RE. 

1.  The  declaration  being  in  the  name  of  troo  plain- 
tiffs ;  if  (he  repHcat.on  purpart  to  be  in  bbhalf  of 
one  only,  it  is  a  departure  in  pleading ;  and,  on  de- 
murrer, Judf|;tnent  ought  to  be  entered  for  the  d<v 
fiaidnnt ;  unless  the  jihintiffs  move  the  court  to 
amend  their  replication,  which  in  that  case  should 
be  allowed,  on  the^r  inying  costs.  Graham  and 
Scott  V.  Ciaham  and  Lane,  p.  205. 

DEPOSITIONS. 

1.  The  magistrates,  or  commissioners,  who  have 
taken  a  deposition,  sho  .Id,  vrithin  the  hours  i^o- 
pointed  by  the  notice,  open  it  again,  at  the  in- 
stance of  any  party  who  was  not  present  when  it 
was  taken,  and  wishes  to  erossHrxamine  the  wi(* 
ness.    Jeter  v.  Tatiaferro,  Stuart  &  Co.  p.  80. 

8.  If^  in  a  trial  at  Une,  a  special  objectiott  be  made  to 
a  deposition,  without  saying  any  thtnr  of  want  of 
notice ;  queere,  whether  advantage  can  be  taken 
in  the  appellate  court  of  fhe  circumstance  that  it 
does  not  appear,  fh>m  the  record,  whether  nsffce 
was  proved,  or  not  ?   Ibtd, 

3.  Notice  of  taking  depositions  is  not  sufficient,  if 
given  to  the  attorney  at  law  in  the  absence  of  the 
principal  from  the  eommonwealtb,  but  ought  to 
be  given  to  the  agent  or  attorney  In  fact,  or,  (if 
there  be  nonej  by  publication  in  the  manner  pre- 
scribed by  Uw.  Ca/dlt,  Executor  ff  Quln,  v.  Pin- 
tony,  n.  371. 

4.  A  motion  for  a  eontinuanee,  on  the  ground  that  a 
material  witness  for  the  party  is  absent,  fit  being^ 
proved  that  a  summons  for  him  was  delivered  to 
Uie  shmfTin  due  time,}  ought  not  to  be  overruled 
on  ^e  ground,  that  an  order  was  made  at  the  pre« 
ceding  term,  for  taking  the  deposition  of  the  par- 
ties de  bene  esse,  and  the  party  had  not  taken  the 
deposition  of  that  witness,  on  account  of  whose  ab- 
sence principally  the  cause  was  then  continued. 
Bigginbotiam  and  others  v.  Chdmberlayne,  p.  547. 

DEPRECIATION. 

1.  See  Paper  Money ;  and  Myrick,  Jidmlnistnuor  ^ 
Lttndie,  r.  Adams,  p.  360. 


DESCRIPTION. 


I.    See  Trespass ;  and  Dotktghe  ▼.  RmnkbousKjt*  2S\» 
u   See  Ejectment  i  and  Pom'h,  Smiley^  p.  46f. 
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DETINVB. 

A  de«bnrtion  in  detiirae.  for  a  tkive,  b  iiMiillkieiit 
to  topport  the  aetioa.if  it  omit  tu  sUte,  that  the 
dave  in  quratimi  belonged  t;  or  w«s  the  pi  •party 
of  the  pCaintiff:  and  such  deiect  b  not  cured  1^ 
verdict.  Kent  r.  Armutead^  p.  72. 
In  detinue  Tor  slaves,  proof  on  the  part  of  the  de- 
fendant, that  the  plaintiirbrought  to  his  house  one 
oTihe  shives  who  had  run  away  and  then  Mdd  he 
bad  given  them  t»  the  dtfendanft  ruife,  is  not  ran-  * 
ettuive  in  his  fkvonr :  but  the  court  may  instruct 
the  jury,  that  It;  from  the  rvidence,  ihr*  believe 
the  plaintiff  A«(/  riven  the  t'^aven  f  the  dtfendant, 
they  should  find  fur  him.  Bcatright  v.  Meggh 
p.  145, 

It  it  be  stated  in  a  bilt  of  exreptkNU,  that  the  plain* 
tiffftreved  the  delivery  of  the  slaves  to  the  deTen- 
dant,  to  remain  in  hit  service  until  the  plaintiff 
drauld  call  for  them,  and  then  to  be  returned ;  the 
cotut  may  with  propriety  instruct  the  Juiy  that 
audi  possession,  ^  which  was  acquired  under  tn 
•need  condition  at  the  ttaie,**  is  not  to  be  regard- 
ed as  adverse^  unless  the  defendant  prove  dreaoi* 
stances  to  make  K  so.    Ibid. 

,  If  the  jury  tind  for  the  plaintiff  the  skves  in  the 
declaration  mentkmed.  and,  prooeedinf;  lo  state 
their  names  and  several  values,  recite  the  name  of 
one  of  them  erroneously ;  such  error  should  be 
corrected  by  referenoe  to  the  declaration.  lUd. 
Issues  beinr  joined  on  the  pleas  of  v«n  detinet  and 
the  act  ^limitatim*  f  a  verdict,  that  the  defen* 
dant  dotti  detain  the  slaves,  in  manner  and  fonn, 
See.  is  sufficiently  responsive  to  boih  inoes.  -  tbuL 
In  detinue  for  a'  slave,  the  phnntiff  proved  that  the 
defendant  (whose  ^i^  was  entitled  to  the  slave  in 
question,  as  part  of  her  dower  of  the  estate  of  a 
former  husband  J  had  given  said  slave  to  the  plain- 
tift'^  wife  when  ujeme  fle^  t/ptn  erndttim  that  her 
brothers  (in  whom  the  reversionary  interest  was,) 
would  join  in  a  deed  conveying  to  her  the  absor 
lute  title ;  that  they  pnmind  and  agreed  to  exe- 
cute such  deed,  but  never  did;  anoonr  of  them 
afterwards  refused  to  do  so:  upon  a  demurrer, 
this  evidtoce  was  adjudged  insumcient  to  entitle 
the  plaintiff  to  recover.  FUxfutgh'*  AdminietrO' 
trix  V.  Beale.  p.  186. 

,  llie  plaintiff  in  detinue  may  adduce  evidence  of 
parol  acknowledgments,  by  the  defendant,  or  by 
the  person  under  whom  the  defendant  claims,  that 
the  property  belong*^  to  the  plaintiff;  for  the 
pur|Mne  ofrebuttingan  alleged  adverse  possesuon. 
Snmh  and  Wtfe  v.  Tcmiet*s  Adndnittrattr^  p.  If  L 

.  The  defendant  in  detinue  may  protect  himseli;  on 
'"^    -•       -         •      •        tof 


controversy  more  than  five  years  before  the  ema- 
nation of  the  writ.  Etam  t.  BaetU  Executwe,  p. 
301. 
^.  And  such  evidence  cannot  be  rebutted  by  the 
phiintiff^s  proving  that,  before  the  five  yean  had 
elapsed,  he  brought  a  suit  in  chancery  to  recover 
the  same  property ;  (which  suit  was  dismissed  on 
Oie  ground  tint  hu  claim  warexdusively  cogniza- 
ble at  law ;)  and  that,  within  one  year  afttr  such 
dismission*  he  took  out  the  writ  in  detinue.    Ibid, 

10.  In  detinue  for  a  slave,  the  defrndant  having  pro- 
duced a  bill  of  sail-  to  support  his  title,  the  plaintiff 
may  prove  parti  dedantions  of  the  defendant,  dir- 
cltaninn  title  to  the  nave  under  the  said  hill  of 
•ale,  t{fier  he  'had  notice  jf  the  pkantijpi  purchase^ 
and  before  he  had  pt'rfected  his  own  title  by  ob- 
taining possession.    Fwwier  v.  Lfcr,  p.  373. 

11.  In  detinue  for  slave*,  if  the  judgment  of  the  Su- 
perior Court,  reverhine  that  of  the  County  Court, 
(which  was  in  the  plaintifl^s  favour.)  be  reversed 
ov  the  Court  of  Appeals,  and  that  of  the  County 
Court  affirmed;  no  action  lies  to  recover  the  pro- 
fits of  the  slaves,  accruing  between  the  dote  afthe 

jydgmem  ^  the  Cnrnty  Ceurt,  and  thai  •/  Ufjtnal 


oMrmanct  by  the  Cmtrt  ^  AppeA.    JUetam  r 
pigger'*  AdmmUtratar^  p.  528. 

DEVASTAVIT. 

1.  Where  an  executor  dies  without  any  petaonnl  le- 
preaentativi .  a  Court  of  Equity  may,  at  the  aait  ^ 
a  legatee,  and  wifhnd  any  prevUu*  mfr  having 
been  brought  against  the  executor  to  cosnrict  kiM 
of  a  devaetavit,  convene  the  secuoties  of  ike  e9^> 
eutor  or  their  n»pfesentative«,  and  the  pmaas 
who  woukl  be  interated  in  any  estate  wh^  the 
executor  may  have  lef\,and  maketke  mitmuiiau 
liable  for  any  misapplication  or  waatiog  of  lise  as- 
sets which  shall  be  established  in  the  progress  «f 
•ach  suit  in  Chancery.  SpattsMod  r.  Dtmitwigit 
and  rthtre.  pi.  3.  p.  S89. 

S.  Ifa  judgment  be  rendered  agakut  an  admteiMA- 
tor  for  adebc  of  his  intestate,  and,  aS\)tr  his  deaik, 
an  action  oi  debt,  soggvscinr  a  devaatavit  to  have 
been  committed  by  hm  in  ha  Efetiroe,  be  broiight 
against  his  adrnmistiator,  such  dirciidaiw  is 
estopped,  by  the  jodnnent,  IVoos  pleading  that  aa 
asseu  of  the  estate  of  the  original  intestate,  ever 
eame  to  the  hands  of  the  sakforipnal  admiDntia- 
tor.  Eppei^e  AdminiMtrutar*  ▼.  Bc«(ey*«  Admiai' 
ttratOTt  pL  4.  p.  406. 

DEVISE. 

1.  See  E»taieTM:»aAM'Ctintk  and  amen  w.Mtamx, 
p.  328. 

DISBURSEMENTS. 

1.  An  exeeator  may  be  allowed  a  eonmissMMi  npcn 
money  found  in  the  house,  and  <fislKirscd  by  mm 
for  the  use  of  (he  fomilyv  or  faivested  in  bank  stock. 
Hipkhu  V. Bernard^  Exacuttr  afHipklm*^p,8X 

DISCHARGE. 


1.  If  bail  be  bound  in  a  recognizanee  for  two  defrn- 
danu ;  a  surrender  af^r  judgment  of  cnepf  then, 
in  due  form  of  law,  and  a  dochaxge  of  that  osie, 
from  the  eustody'of  the  sheriff,  by  thej»Uiatifr% 
written  order,  b  no  satisfaction  of  the  todgmcnr, 
nor  discharge  of  the  bail ;  the  plaint.ff  naviUg  b&> 
ver  chanffu  hiw  in  execuiian,  iOgg^nbalham  v. 
Browne,  pi.  3.  p.  516. 

S.  A  surrender  of^a  defendant  by  hb  bail,  either  h»^ 
fore  or  aflcr  judgment,  and  hb  discharge  ,ft«m  em^ 
tody,  without  being  charged  in  eatrstfMn.*b  no  bar 
to  a  ca.  M.  against  bun,  wh-  iher  such  dicchaige 
fkom  custody  was  by  the  plaintiff^  ordes;  or  ^M. 
iWd.pL3.  . 

DISCLAIMER. 

1.    In  detinue  for  a  slave,  the  def^idaat  having  pn> 

•  duced  a  bill  of  sale  to  support  hb  title,  the  plan- 
tiff  may  prove/orW  dec&rations  of  the  defisM^t, 
diKlaimmg  title  to  the  slave  nndrr  the  said  bill  of 
salt-,  0/}fr  he  had  notice  rf  the p^mnifff^s pwtkmr^ 
and  befbre  he  had  perfected  hb  owh  title  by  o^ 
taining  possesnon.    Fawier  v.  Lee,  p.  373. 

DISCOUNT. 

1.  Ifa  4bcoant  or  set  off  be  claimed  in  sudi  faaaner 
that  part  only  can  with  piropriety  be  allowed;  it  ■ 
incumbent  upon  die  claimant  to  separate  the  ad- 
missible flrom  theot)ject«onable  paru:  otherftbe, 
the  whole  shouU  be  njected.    Meatet  v.  Weilfmd 

•  ^ra.p«2l5. 

DISCOVERT. 

1.  In  a  ease  involving  tnut  and  eemfidemee^  and  in 
which  it  appears  reasonable  toaUow  theconpkn- 
«at  the  beoeflt  of  the  dcftiidant*s  oath,  relief  nay 
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be  giren  m  equity,  although  the  putr  itegtected 
to  mike  the  proper  defeoce  at  law.  Spencer  and 
Whke  ▼.  mi»9n,  p.  130. 

DISMISSION. 

Y.  A  dismiuion  of  a  tuit,  by  ihe  plaintifTt  order,  it  no 
bar  to  liii  brinnng  another  niii  for  the  lame  cause 
of  ai^n.  Ctffman  and  Riehardtm  r.  RutaeU^  p. 
207. 

S.  Quatre,  whethf  r,  after  a  Terdiet  fbr  the  defendant, 
and  a  new  trial  granttrd  to  the  ptainttff  upon  hit 

Sying  eotti,  the  court  may  permit  the  plamtiff'to 
wniM  hnuiit  and  may  raider  judgment,  ufiti 
SMh  dUmiuioru  for  the  coct* ;  or  whether  Judg- 
ment ought  to  be  entered  u/ton  the  verdict^  on  the 
plaintifTi  reftning  to  ptiy  uie  eott*  of  theHrlal  ; 
of  whieh  reAital  tuch  order  to  dismiss  the  suit  may 
be  eonndered  tufflcient  evidence  ?    Ibid. 

3.  After  re^^ularlr  disroisdng  an  appeal  for  want  of 
proKcution,  toe  appellate  ooart  cannot  rv -instate 
the  same  at  a  subsequent  term,  without  a  role 
having  been  made  upon,  or  due  notice  gjlven  to 
the  adVene  party  to  appear  and  contest  the  mo* 
tion.    Crofifie$-  y.  IVesf,  p.  2W. 

4.  See  Detinue;  and  Etam  ▼.  Basy§  Exectuen^  pL  2, 
p.  301. 

5*    See  Ctte  i  and  Vanet  v.  Bird  and  Mhert,  p.  SA4. 

4.  It  is  error  to  </i/miff  a  bill  in  chancenr  as  to  partiei 
who  Lave  not  answered,  and  on  whom  a  decree 
niH  has  not  been  served,  or  published  accordiM  to 
law.  Hendergm  and  tther*  v.  Anderton**  Eat' 
eutrbF  and  cffiers.  p.,  435. 

.7.  On  the  hearinsrof  a  suit  in  thaneery.  If  it  be  dia- 
eovered  that  the  cause  is  not  maturrd  fbr  hearing 
as  to  some  of  the  def^ants  against  whom  (he 

C'kiintifr  appears  to  ha%e  a  claim  in  equity,  die 
II  oudit  not  to  be  dismissrd  upon  the  roeritt; 
but  only  as  to  those  defendants,  asainst  whom 
there  it  no  equity  ;*as  to  the  other  dt  fendants,  it 
should  be  sent  back  to  the  /ules  fur  farther  pro* 
eeedipgi;  notwithstanding  the  plaintifl  may  luive 
been  negliKent,  and  the  cause  was  prematurely 
set  for  hearing  on  his  rootioiu  Key  v.  Herdand 
4Hher»i  p.  485. 

DISSOLUTION. 

T.  hhtx  the  dissolution  of  a  mercantile  firm,  one  of 
the  partners  eannot  bind  the  rest,  without  their 
constiit,  fay  settling  aceounto  with,  or  allowing 
credits  to,  customers  of  the  firm.  Raaiet  v.  ITeAk 
roTd&Co,p,%lS,    . 

2.  It  ieemi  illegal  and  irregnbur  to  gnmt  an  n^one- 
tion,  to  eootiQue  in  force  until  the  eomm^  in  of 
the  answer,  and  then  to  stand  dissolved  withont 
arule  AM.   Mwr,  If^tdvUle and uher^^  pL  3.  p. 

m. 

DISTRIBUTION. 

1,  Where  an  execntoris  directed  by  the  win  of  his  tes- 
tator, to  sell  the  r»  al  as  well  as  the  personal  estatCL 
and  to  distribute  the  surplus,  after  payment  of 
debts,  among  the  legatees,  he  rasv  aarisni  the 
bonds,  taken  for  the  property  sold,  to  the  per* 
aons  entitled  to  distribution  and  be  discharged 
as  to  so  much ;  the  bonds  appearing  to  have  been 
well  secured  when  taken,  and  to  remain  due  fVom 
responsible  persons  at  the  time  of  such  asrign- 
ment.  Guerrant  % .  J^Aiuon  &  others^  p.  300. 
4b  Queere,  whether  a  decree  requirinc  persons  en- 
^  titled  to  disti  ibution  of  the  estate  ofa  decedent  t^ 
give  bond  and  security  fbr  rrfiinding  due  propor- 
ttons  of  such  debts  as  the  udministrator  orexecu- 
jiar,  may  thereafter  be  e^mpeiled  to  pay,  ISce.  be 
correct,  or  not  ?  Ibid, 

DIVISION. 

.  A  teitttorhitviDgdeTiicil  cefftaio  sltvet  to  bii  till' 


t^r,  **  during  her  life,  and,  af^er  her  decease,  to  the 
childten  which  she  shall  leave  at  hrr  death,  to  be 
equally  divided  among  them,  to  them  and  their 
heirs  forever;"  a  written  BgreemcAit,  not  under 
seal,  entered  into.  In  her  tife  time,  by  aH  her  chil. 
dren  then  living.  **  to  stand  lu  a  fair  and  equal  di* 
vision  of  said  estate  among  the  childi  ?n  who  shall 
be  living  tt  her  death,  and  the  irnie  of  such  as 
have  or  may  die  beftre  fxr,"  is  not  a  nudum  pac- 
tum, but  founded  on  sufficient  consideratioo,  and 
therefore  faind.ng  on  the  contracting  parties^ 
Frice  and  or  here  v.  Wmtten  and  others^  p.  63. 
Such  agreement  eoures,  also,  to  the  benefit  of  the 
issue  of  4hose  children  who  died  ftr/wv  the  date 
thereof; /M</. 

But  if  any  of  the  children  living  at  the  daU  therff, 
refute  t»  eimn  it ;  and  there  be  no  stipubition  pro- 
vidingfor  that  event;  sach  agreemeiu  i» thereby 
rendered  null  and  void,  IM, 
If  a  dispute,  coneeming  the  division  of  a  traetdT 
land  under  a  will,  be  submitted  to  arbitration  in 
general  temu;  and  an  award  be  made,  statmg, 
tbMU**/r»mthe^r9tfs  adduced  to  the arbdratert, 
from  the  tenor  tfthe  md,  and  evident  intention  ef 
the  testator ;*  one  of  the  parties  is  entitled  to  a  eer- 
tain  number  of  acres,  to  be  divided  from  the  rest 
bf  a  specified  line,  and  the  other  to  the  residue 
or  the  tract ;  such  award  (bdnr  free  from  ob- 
jection in  other  respeeu)  is  valid,  notwithstand- 
ing the  line  establisbed  by  it  is  difltrent  firom  the 
dividing  line  mentioned  in  the  wiU.  Hottitigt' 
worth  v.  Lupton  tr  v^e,  p.  114. 


DOWEB. 


A  deeree  cannot  be  made  against  a  widow,  (rdL 
straining  hertlVom  conveying  her  r^Af^dssperJ 
inasuitto  whichsheisnot  madea  party  as  w^ 
dew,  but  only  as  admirdstratrix  of  the  decedent, 
and  guardian  of  her  children.  Pennington  f^ 
Hanby  and  others,  p.  144. 

Although  it  is  not  competent  to  a  husband,  after 
his  marriage,  to  defeat  or  obstruet  his  creditorst 
by  selling  orexehanging  his  property,  and  taking 
a  conveyance  of  the  money  or  other  propcrtir  re* 
eeived  therefor  to  th^  use,  or  for  the  benefit  of 
his  Yife  end  nunily;  (such  e<mveyances  bong 
deemed  voluntary,*  and  flraudtilent  as  to  credi- 
tors ;)  yet  the  case  may  be  otherwise  in  relation 
to  so  much  of  such  money  or  other  propeny  as 
mes  to  compensate  the  just  interests  of  the  wifb. 
fi;  therefore,  the  wife  relinquish  her  rig^t  of  dow- 
er in  other  land,  in  consideration  <^  such  convey* 
anee,  the  value  of  sueh  dower  ought  to  be  saved 
to  her,  in  opponiion  to  the  claims  of  her  hn^- 
bands^  creditors,  j^orfef  v.  Lacy,  p.  251.  ^ 
The  real  and  personal  property  or  an  intestate^ 
beinp;  undivided  between  his  widow  (who  wasalao 
administratrix)  and  his  only  child,  a  tlaughtei^ ; 
and  the  marriage  of  the  latter,  being  about  to  be 
solemnized^  a  deed  of  settlement,  1^  the  daugh- 
ter and  her  intended  husband,  was  executed,  con- 
veying to  the  trustees  (of  whom  the  mother  was 
one)  certain  tracts  of  land  by  metes  and  btninds, 
and  slaves  by  name,  describing  them  as  the  pro- 
perty of  the  daughter ;  the  same  being  in  fact  all 
the  hinds  and  slaves  of  which  the  intestate  died 
seized  and  possess^  d.  It  was  determined  that  the 
roother*s  right  to  dower  of  the  lands,  and  thirds  oi 
the  personal  estate,  of  the  intestate,  was  not  re- 
linquished by  her  being  a  party  to  this  deed.  IViU 
XV.  Hubard  tr  others,  and  Hubard  v.  Wdeox  & 
•#,  p.  346. 
,  A  plaintiff  in  ^ectment  may  recover,  notwith- 
itanding  a  widow  appears  to  be  entitled  to  dower 
in  the  land  in  controversy,  if  such  dower  has  fioc 
been  assigned  ;  for,  until  lucli  assignment,  she  has 
no  right  of  possession,  and  the  recovery  by  the 
pUintiif  is  sut^  to  her  titk.  Chapman  t«  Arml^ 
teadii  pl*  8.  p.  382«. 
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DRArr. 

1.  C.  being  indebted  to  M.  bf  judgment,  gaTe(with 
thtsy-rivity  of  M^  but  wiihoui  his  exprns authori* 
lyj  to  S..  whu,  by  virtue  of  an  order  from  M., 
bad  an  tnttrestin  the  xinie  judgiiienC,  a  draft  on 
L  ,  which  was  partly  paid,  tmd never  returnaL  M. 
received.  <>f  &  mrkon  who  undertook  the  collec- 
tion, a  pnrt  of  the  drift,  amouniiiig  to  more  than 
his  share  of  thf  judgment,  and  paid  the  surplus  to 
the  assignee  of  S.  It  was  adjudged  th^t  C,  wat 
entitled  to  a  credit,  agriinst  the  judgnu-nt,  for  the 
fiill  amount  of  the  dnlU  CumitbcU  v.  MoMby^  p. 
487. 


EJECTMENT. 

1.  See  Inuriutims  t9  Juriet ;  and  Whitacre  ▼.  V //• 
hnneys^.  310. 

B.  The  (>oucssion  of  the  mort|;agor,  c<»ttinuiDg  by 
the  riiortagfe's  permiss'on,  is  to  be  considered  the 

EMsc'iision  of  the  mortgagee ;  so  that^wh^re  the 
tXf  r  could  iveoTf  r  in  cjeotinent,  his  detrd,  as- 
sigiiiiigthe  mortgage,  will  enable  the  assignee  to 
recover  in  like  manner.    Chipmon  v.  ArmUtead, 

£1. 1  i».  382. 
a  dfebior,  having  taken  the  oath  of  in8ol>-ency, 
afterwards  buy  a  tr.icii  of  land  of  commission- 
ers under  a  decree  in  chmioery.  end  convey  it  by 
deed  of  bargain  and  sale,  the  purchaser  Jrombira 
M  entitled  to  recover  in  ejecrment,  against  the 
defendant  in  chancery  withnoUUrtg  the  pussi  tsiun; 
whatever  the  claims  of  such  ceudor\  creditors 
maybe.    Chabwanr  ilfm/Vfitf/i,  pW  ^<,  p.  3SJ. 

4.  The  whole  effect  of  a  judgment  for  xhv  plaiutifT 
in  ejectment  is,  to  put  the  It-snor  of  th<-  »/laii»tiff* 
into  ots\.sion  of  the  land,  and  the  only  point  de> 
ctdvil  i».,  that  he  has  a  better  (itie  to  ibc pofKstion 
than  the  defendant.  Ibid,  pi,  5. 

i»  A  plaintilT  in  ejeetnjrnt  mav  recover,  noiwith- 
■taudiog  a  w'fJuw  appears  to  be  entiilt^d  to  dower 
in  the  land  in  controversy,  if  such  dower  lias  n«e 
been  n.\iigncd ;  for,  until  such  assignment,  the 
has  no  hght  of />M<e#si«n,  and  the  rero\ery  by  the 
plain  tiff  IS  tuhject  e«  her  title.    Ibid,  pi.  8. 

C.  See  Tuxes ;  and  Chruty  r.  Minor^  p.  431. 

7.  iMue  being  joined  in  ejectment  on  the  title  only, 
a  verdict  may  be  found,  and  judgment  wndered, 
for  a  traet  of  land,  **  according  to  a  tucvry  filed  in 
the  cau«0,'*  though  described  in  thecommeneement 
of  die  decianoion  as  a  **  messuage  with  the  appur- 
tenances ;"  in  a  tubiequent  part  thereof  fit  "the 
■aid  tenement,  with  its  appurtenances;^  and  in 
the  conclasionas  "the  plaintifTt  said /arm,"  with- 
out mentioning  quantity  or  boundanet.  FauH. 
Smiky,  p.  468. 

ELECTION. 

1,  On  a  bill  in  eanity  for  tpeei6c  perfbrmance  of  an 
agvecment,  although  the  court,  if  (firom  want  of 
evidence,  which  the  defendant,  being  in  conto- 
macy,  ought  to  disckMe.)  it  be  not  able  to  direet 
ittcb  perfonnancet,  tnaj  decree  a  snm  of  money 
agamtt  him  cpndUimauy^  for  the  purpose  of  com- 
peRing  the  prodaetion  of  mich  evidence ;  and,  in 
tlM»  event  or  hit  not  producing  it,  the  defendant 
will  havehia  election,  either  to  pay  that  tum,  or 
toperformthe  agreement  apecincally;  yet,  if  the 
defendant,  in  obedience  to  the  court^t  order,  do 
produce  evMenee,  which,  though  not  entire- 
fv  tatitfaetory  to  the  plaintiff;  b  actepted  by  him, 
tM  court  ought  not,  thereopon,  to  Kmit  the  plain> 
tiirt  recovery  to  the  tum  of  money  to  decreed, 
but  thouki  proceed  to  decree  a  tpecifie  perform- 
ance.    Hw  ▼.  «••*»*  Admrt,  p.  97. 

8*    Ineateofawleof  landAyfAcac«,reliefiitobe 
KiAoted  for  all  deqpienciea,  not  reuonaUy  impat* 


able  to  the  variation  of  iottfumentt,  and 
errors  in  turveyt ;  whether  tht-  purchaarr  baj 
'  expretslv  retained  an  election  to  huve  tbr  tnrtt 
turveyea,  or  itot.  And  this  principle  it  imk  de- 
parted from,  but  in  oise  of  a  sxle  6y 'Ac  tract,  ite 
pui^haser  clearly  agreeing  to  take  the  baxavd  af 
aU  dvtideaeiet  upon  himself.  Netti  v.  Comi^f- 
ron,  EAeeutiT  of  liurwek,  pi.  1  p.  33S. 

3.  If  N.  purchase  of  B*s  executors,  a  Cract  of  bnd, 
as  **  containing  o60ttf  a  specified  nuoiber  oT  acres, 
mtre  or  iese^  at  a  ceruin  price  per  acrv ;  tke 
quantity  to  be  u^rr-rtdned  by  aaual  survey,  tf  S, 
thnU  rtquire  it  f  tliis  n  a  sale  by  the  acrt,  if  K. 
shall  require  the  turvt  y.  And  if  no  time  be  fia■^ 
ed,  bjr  the  terms  of  the  contracL  for  makiaff  has 
election,  he  hsu  (lie  right  «f  demandiny  ihc  sur* 
vey,  at  any  time  bifos;-  the  wbol*-  bsnfautst 
shall  have  been  conclodtd,  and  a  ntle  to  tbe 
land  made  or  tendered   by  the   v^ndoca.     i£al 

4.  In  such  eas^tbe  purchaser^  right  of  eleetiaa  lo 
have  the  turvt  y  m  not  determined  by  his  caii^ 
postestion  of  the  land,  or  gi^in^  bonds  for  the 

Iiurohase  money ;  nor  it  tach  right  nere^varib' 
iniited  hs  the  last  day  of  payn»enc  :  for,  «]tboqgh 
the  day  oT  payment  ha>  airived,  he  is  dm  boasd 
to  part  wioi  the  purrhaae  money,  nor  to  make  a 
final  a^uttment  of  the  bakusce  due,  nncil  a  tide 
it  made  and  tendered,  agreeably  to  the  tenna  af 
the  coi^  tract.    Ibid.  pL  5. 

5.  Where  a  tract  of  land b  aold,  at  cootanung  abmd  a 
s|>ecified  number  of  acres,  more  or  lets,  at  a  cer- 
tain uriee  per  acre ;  uimtWfcg  to  tlie  pordBaarr 
an  election  to  have  the  true  qttanti^  ascertaiDcd 
byaturvey;  it  is  not  un&ir  or  iinal  for  the 
purchater to  make  hb  election,  after  ilitfinii  liaf 
the  quantity  by  an  fii^^ersmeniafsarvey.  iMLpL 

BLEGJT, 

1.  A  writ  of  elegit,  issued  in  1812,  ona  judgOMat  len- 
dered  in  1806,  (in  which  year  mjerifacmf  vpca  it 
was  returned  nuda  bmaj  ought  not  to  be  quashed 
on  the  ground  that  no  previous  entry  bad  btcn 
made  on  the  reeoid  of  the  plaintitTt  eleccioo  re 
uke  an  elf  git,  nor  because  it  was  itsoed  vritbmt 
obtaining  the  leave  of  the  court ;  the  motion  to 
quash  it  being  made  by  the  dejendm^  againd 
whom  the  judgment  was  rendered,  and  aar  by  a 
fiurckater  from  h'im.    yfaerp  v.  Sobhuont,  p.  MS. 

ENQUIRY  (WRIT  OF.) 

I.  A  judgment  ought  not  to  be  entered  oo  a  bond 
fur  a  turn  of  money,  **  tuUeet  to  a  cvedk  for  a 
hogdiead  of  tobacco,*'  without  ascertainiBg  iu 
value  ;  but  the  amount  of  such  etedh  should. 


the  first  place,  be  ascertained  by  a  writ  of  enqai- 
ry,  and  judgment  should  be  rendered  for  the  W 
lan^.    £af^  Y.  Aloere,  p.  363. 


EqUITY. 

1.  The  plea  of  the  **«MftKffMa^wf«jttrp'*  ought  to 
he  received  in  a  CourtoTEquity.at  oay  fcne, 
before  the  decree  ■  final,  if  tli««  be  •traar  lea- 
■ons,  fVoro  the  statement  in  the  bill,  for  beKeving 
that  the  matter  of  soeh  pkia  may  be  trae.  £4-^ 
ny  V.  Lane*  Executrix^  pi.  1.  p.  06. 

S.  n^  the  party  4eiiding  tuch  plea  has  been  lanirovi. 
dentlyaHowed  to  file  a  biU  of  review,  viiift  hM 
therefore  been  dismbsed  at  Ms^costs,  it  b  w$m' 
acmable  to  require  him  to  pay  those  costs,  in  aU 
ndted  bnie,%s  the  oonditaon  of  reoeivinshb  pka. 
Jbid,pL2, 

3.  Where  a  bill  of  review  has  been  dbmbaedpaa  the 
ground  that  it  ought  boc  to  have  been  aflowed, 
the  decree  not  bong  final ;  the  complaioant  in 
that  bUl  IS  not  authorized,  in  hbsafaaemcntde-' 
fence,  to  make  use  of  the  anawer  to  the  bill  af 
teinewaie?ideBeemhkftTm.   iMLpLs. 
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<.  An  exe«tttor  hexn^  lued  on  •  bond  of  bi*  testator 
of  OMire  than  twtnty  ytmn  ttiindinf^,  was advlitd 
by  hii  conimci  to  reiy  on  the  presuinptioti  of  pay* 
meiit  ariiiitg  from  ine  Icngtn  of  time.  and.  Mip> 
poiiii|[^  tuch  pretumptioii  a  tuflWient  defence, 
neiclected  to  forttf^'  Jt  by  other  tetiiniony,  which 
was  in  hit  power.  In  trousequenee  of  evidence 
g:iven  by  cue  of  the  juron  in  the  jury-room,  a 
verdict  was  found  agauiat  him.  He  moved  fur  a 
new  trial  on  thatgiOMi.d.  but  wiu  denied  it.  He 
afterwards  obtained  a  new  trial,  by  applying  to  a 
Coan  of  EquUyt  on  the  ipround  of  mufuM  and 
acddent.  Price'*  Extcutt  v.  Fuqua'a  Admits 
«rror0r,p.66. 

B.    See  iMtttM  f  No.  10. ;  Smtei  v.  mrbb,  p.  77. 

<!.  On  a  bdl  in  equicy  for  speeifle  iMrfonnunce  of  an 
arreement,  although  the  court,  if  (from  the  want 
or  evidence,  which  the  defendant,  being  in  contu* 
macy,  ought  todisdose)  it  be  not  able  to  direet 
iueh  performanee,  may  dirret  a  lum  of  money 
■gainst  hira  eonditimalw.  for  the  Purpow  of  con»- 
pelling  the  production  «f  such  evidenre :  and,  in 
the  event  of  his  not  producing  it,  the  delendant 
will  have  hb  election,  either  to  pav  that  sum,  or 
tt>  Derfonn  the  agreement  specificaUy ;  yet.  if  the 
dcrendant,  in  obedience  to  the  court*!  order,  do 
prodaer  evidence,  which,  though  aot  entirely  sa- 
tiifiictory  to  tha  ptaintiif,  is  ocoqMecf  by  him,  the 
court  ought  not  tnereupon,  to  limit  the  plaintiiris 
lecovery  to  the  sum  of  money  so  decreed,  but 
should  proaeed  to  decree  a  specific  perfbnnance. 
S§**  V.  Ho*k'^Ji  Adtninutratortt  p.  97. 

7>  If  a  defendant  (wMi  full  knowledge  of  a  decree 
in  chancery,  directing  him  to  deliver  up  cerutn 
slave*  to  commissioners  appointed  to  divide  them) 
purchase  up  executions  against  the  plaintiff,  and 
cause  the  same  lo  be  levied  upon  bis  undivided 
interest  in  those  tbi%-es,  which  interest  thereupon 
is  sold  by  the'  sheriff'  at  an  under  rate ;  the  sale 
ought  to  be  set  aside,  and  the  slaves,  with  their 
increase  and  profits,  still  held  liable  to  the  pro- 
▼isioof  of  the  decree.    Jbfd. 

t.  In  a  suit  upon  an  adraJhistcation  bond,  for  the  be* 
nefit  of  disiributees,  (tuo  ^  vh§m  jptre  the  ad- 
mini*trators01»^gnient  was  rendered  against  the 
executors  of  tbe  securitu  an/y,  for  the  amount  or 
the  invrntorj.  On  a  bill  of  equity  to  injoin  this 
Jodgaient ;  it  appearing,  by  an  &r  parte  settle. 
mentinaCountv  Tourtfthat  a  conriderable  part 
of  the  estate  haa  betn  bottajide  disbursed  by  that 
administrator;  and  |Mrtly  to  some  of  the  distri- 
butees ;  relief  was  given,  though  no  defence  Had 
been  niade  at  law.  Pre*t9n  and  ethere,  ExeeiM 
frt  of  f^alLt  V.  Gretem^t  Distributee^,  p.  110. 

9.  Under  what  circumstances,  a  sale  of  land  by  com* 
missioners,  hi  obedience  to  a  decree  in  chancery, 
ought  not  to  be  set  aside.  Fairfax  v.  Mute**  Ex- 
eeuiortt  p.  134. 

10.  In  a  case  involving  trust  and  confidence^  and  in 
which  it  appears  reasonable  to  allow  the  com- 

(ihunant  the  benefit  of  tbe  defendant's  oath,  re- 
ief  may  be  given  in  equity,  although  the  party 
neglected  to  make  the  proper  defence  at  law. 
Spencer  and  White  w.  WiUm^  p.  130. 

11.  Although  a  part}' may  be  let  into  a  Court  of  E^i- 
tr,  on  grounds  which  he  eouU  not  have  used  on 
the  trial  of  a  roveoC,  and  which,  in  ftct,  make  ano- 


nnds  which  he  eouU  not  have  used  on 
T  a  roveoC,  and  which,  in  ftctj  make  ano- 
ther case :  (In  referenee  to.  that  which  he  might 


have  availed  himself  of  on  sneh  tripl ;)  or  upon  a 
case  sufnesting9^nApT9^ngibMt  he  was  |>revented 
by  flraudor  accident  from  proaeeuting  his  caveat  t 
he  is  not  to  be  sustained  in  the  Court  of  Eauity  on 
Mich  grounds  as  were  or  might  have  been  brought 
forward  on  the  trial  of  the  eeveai*  Ntlandr, 
Cr«m»«tf.p.  15f. 

13.  If  a  bill  in  rAoncery  be  dismisied,  un  the  ground 
that  the  phuntHTs  daim  is  exckisively  cognizable 
at  law  f  be  cannot  plead  the  pendency  of  such 
suit  in  chaacerTtto  prevent  the  act  of  limitations 
from  being  a  bar  to  his  subsegoent  recovery  at 
law.  Croyv  Administratnx  ▼.  Berryaioii,  p.  181. 

13.  /.  if.  hanog  the  equimkk  title  to  •  tract  of  bud. 


soM  it  to  J.  /»..  and  ircei*-ed  of  him  part  of  the 
price  ;  but  finding  soine  difliculiy  in  g^^tiing  the 
Italanre,  he  made  anuth^  sale  of  tbe  unte  lan<l  to 
J.  U..  upon  condition  that  he  wouiil  advar*  e  iliat 
bnlauce.  and  ^ive  J.  t.  six  months  to  fmy  it  to 
him  :  in  which  event,  /.  P.  Mas  still  to  have  the 
land ;  otiii-rwise  il  was  to  l>eloi>g  to  J  II  '1  he 
coninct  so  nade  was  apprtivi-tl  h\  J  P.  who  ac* 
eordingly  prontisi-d  to  pay  the  money  to  J.  H.^ 
aniL  soon  st\er  the  cojitiact,  ntmed  ^ff  the  land, 
of  which  J.  H.  then  took  pouession.  '1  Ins  was 
ai^iuilged  to  be  a  mortgajfc,  «n  the  f tan  of  J.  P. ;  and 
that  a  court  of  equity  »bould  allow  him  to  redeem, 
notwiihstandine  he  tkiled  to  pay  the  money  with- 
in the  six  mimihs  ;  he  not  having  treated  with  /. 
H.  for  a  sale  of  his  title,  nor  entered  into  any  dis* 
cussion  with  him  concerning  the  adequacy  of  the 
sum  allegvd  to  have  been  intended  as  the  price 
or  coiuiueration  therefor  ;-and  the  said  bind  being 
so  far  more  valuable  than  the  said  etmsideiatioij, 
as  to  leave  no  doubt  that  the  contract  in  question 
was  mtended  to  ereate  a  penalty  or  pledge,  to 
ensure  the  punctual  payment  of  the  money. 
Penninffton  v.  Hanby  and  others,  p.  140. 

14.  If  a  person,  havin^f  the  equitable  title  to  a  tract 
of  land,  mortgage  it.  and  arterwurds  sue  for  a  con* 
veyanee  of  the  legal  title;  (the  mortgagpe  being  a 
party  to  the  suit ;)  the  court  ought  not  to  (U  rree  a 
conveyance,  without  hoMing  the  fauid  ultimately 
bounclto  satisfy  the  mortgage,  and  to  be  sold  to 
raise  the  muney  due  with  interest.    Ibid,  p.  144. 

15.  A  decree  cannot  be  made  against  a  wiOow,(re' 
straining  her  from  conveying  her  i^A<  ^Unver^ 
in  a  suit  to  which  she  b  not  made  a  partv  jot  wi< 
dew^  but  only  as  administratrix  of  the  tiecetieiic 
and  guardian  of  her  children,    ibid.  p.  144. 

16.  Tbeneirs  of  a  vendor, retaining  the  legRl  title  to 
the  land,  ought  not  to  be  decreed  to  make  a  con- 
veyance with  genera/,  but  with  special  warraiiiy  : 
neKlicr  ought  they  to  be  compelled  to  nay  co»U. 
i^id  p.  144.  "^^ 

17-  A  Court  of  Equity  ought  not  to  givp  its  aid  to  a 
plaintifT  claiming  under  a  dei-d  ci*  gift  fVom  a 
person  who  made  a  previous  trHnsTer  of  the  same 
property  to  another  fur  the  purpoiie  of  defVauding 
crditors ;  the  ol^ject  of  the  bill  being  to  enforce  a 
sectet  trust  between  sacb  transferor  and  trans  • 
feree.    Xuine*s  Administrator  v.  Fidat,  p.  187. 

18.  See  Contribution  ;  and  Bou/er*s  Exectdorv,  Glen- 
dening  and  oihi  r^,  p.  319. 

19.  If  a  widow  executrix  purchase  skves  for  the 
estate  of  her  husband,  by  his  directian,  with  mo- 
ney left  by  him  fur  that  purpose ;  but  aflerwards 
hold  them  as  her  own,  and  appir  their  profits  to 
her  own  use ;  she  b  to  be  consitlered  a  trustee  for 
the  benefit  of  his  estate,  and  responsible  in  equHy^ 
but  not  at  law,  to  bb  legateet.  Redwood  v.  Riddicic 
andwife^  p.  323. 

20.  And  If  she  marry  again,  her  second  hnsband, 
holding  and  using  the  slaves  and  their  profits,  is 
in  like  manner  responsible.    Ibid, 

91.  A  trustee  cannot  take  advantage  of  the  act  of  li- 
mitations against  the  claim  of  the  cestuy  que  trusty 
or  of  persons  claiming  under  him.    J  bid, 

23.   See  usury  i  and  Four  v.  Tatiqferro,  p.  243. 

23.   See  Suie ;  and  Quarles  v.  Lacu^  p.  352. 

S4.  A  fact,  not  charged  in  the  bifl  in  chancery,  nor 
put  in  issue  by  the  pleadings,  cannot  be  n  lied 
upon  by  the  pkintilf.  Parker  v.  Carter  and  others, 
pL  4,  p.  273. 

25.  A  def^t  in  the  charging  part  of  a  bill  cannot  be 
supplied^ by  a  subsequent  interr^atery,  JbitL 
pi  5. 

86.  A  plfuntiff  comes,  with  a  bad  ^ce.  into  a  Court 
of  Equity,  to  oiforce  a  promise  which  was  indu- 
eed  Jby  unfounded  and  delusive  repreaentatknu  on 
hb  own  part.    Jbid,  pL  7. 

27.  Under  what  drcumstancet  a  suit  in  equity  may 
be  brought  againit  tbe  securities  of  an  executor, 
•drohustrator,  or  guardian,  without  any  pfevious 
Judgment  or  decree  against  their  principal, 
Sjp^tsw9Mtr,Dandridge9nd9Uier*tp,i»9, 
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See  Parttterthip :  ■nd  Fonk  r.  HerrM^  p.  310. 
See  ^fi/kai  ;  and  S/^enrer  v.  Smith,  p.  323. 
See  injunction  ;  «nd  /Im «  v.  WoodviUe^  p.  324. 
See  Partition  j  and  M'CUtUic  and  uhert  v.  Manntt 
p.  323. 

Lai>se  of  time  is  permittetl  in  equity,  to  defhit 
an  aeknowUMged  right,  on  ihir  grouiKl  •nly  of  its 
afTftrduiir  evidence  of  a  preiumption  that  tueh 
rigtit  has  been  atiatidoned.    It  tnereforp  never 

■prevailt,  when  tueh  preiiimptioo  is  outweighed 
by  opposing  facts  or  circumstances.  Jfelson  ▼• 
CaiTingtoii^  Execufr  ^BunerJ^  pi.  fl  p.  332, 
Equity  is  not  fond  of  iMkhig  advani«^  offer- 
fibitures  nrising  meitiy  fKim  a  lapse  oTthe  time 
specified:  on  the  cctnfrary,  it  h  the  constant 
ourse  to  relieve  against  such  forfeitures,  on  mak- 
ing adequate  comp*  nsntion.  WiL  pi.  7,  p.  333. 
It  u  error  to  render  a  Joint  decree  ugauist  two 
CO  oecutors.  when  onfy  me  is  bd'ore  the  court. 
Myrick^  Admijuttrator  of  Lundie.  v.  Adanu,  p. 
366. 

Proof  that  an  order  of  publication  has  been  in- 
serted in  a  newspaper  iwo  moniU<  is  not  suffi* 
cient.  It  should  also  be  proved,  that  a  copy  was 
p-^sted  at  the  front  door  of  the  house  in  which  the 
court  is  held.     Ibid, 

The  account  of  an  executor  having  been  settled 
by  cnrnmisMoncrs  appointed  hy  the  court  before 
wnich  the  will  was  proved,  it  not,  ofcourte,  to  be 
again  referred  to  a  commissioner  on  a  bill  to  sur- 
charge and  fiilsify  :  but  some  evidence  »houkl  be 
exhmted  to  that  effect,  or  something  irapi  oper 
in  the  account  shoukl  he  disclosed  in  the  answer; 
otherwise,  aOih  order  of  account  ought  not  to  be 
made,  but  the  bii  shouM  be  disiT>isied.  H^ytUe 
and  wiff.  ▼.  Venoble't  E.xcctitor^  p.  369, 
On  a  bill  to  surcharge  and  falsify  an  exeeator^s 
account,  the  legatees,  as  well  at  the  executor,  be- 
ing defendants ;  if  the  plaintiff  direct  the  cause 
tobesct  for  hearing,  after  the  e:<ecutor  has  an- 
swered, but  before  the  process  .«gninst  the  lega* 
tees  has  been  served  ;  .md  the  cause  be  heard  oli 
thte  merits,  he  e  nnot  olnert  to  the  want  of  pro- 
per partitt,  or  that  the  decision  was  premature. 
/Md. 

See  Insolvency  g  and  Chapman  r.  Armituads, 
pi.  3.  p.  382, 

See  Deare ;  and  Wd.  pi.  6. 
See  Parties  t  'nd  '^f'-  Pl-  7. 
It  is  error  to  disn.iss  a  tali  in  chancery  as  to  par- 
ties  who  have  not  answen-d,  and  on  whom  a  de> 
cn^e  nhi  has  not  br'efi  served,  or  published  ac- 
cording to  law.  Hrnderson^  &c,  r.  Amkrtah'i 
Executrix,  &c.  p.  430. 

V^here  a  charge  of  fraud  is  made  in  the  bHl,  bnt 
denied  in  the  answer,  and  the  tettimonv  Is  such 
as  (o  leave  it  doubtful,  the  Court  of  Equity  ought 
to  direct  an  issue  to  ascertain  it.  Bullock  r.  if 
urin^t  Adminitti  afon,  pi .   ,  p.  450. 

.  See  imdventy ;  and  Bullock  t.  irvin^s  Admini- 
stratort^  pi.  3. 

.  See  Exfeutortand  Adminisfratert ;  and  Cnitcher 
V.  Crufeher*9  Executors  and  Seruriiies.  p.  457. 

,  Under  what  circumstances,  a  vendor  or  land  may 
recover  the  purchase  money  by  a  s^it  in  etfuify, 
afier  bringing  his  action,  and  being  cast  at  hiw. 
Hawkino  \ .  neftriett,  p.  469. 

.  A  verdict  and  judgment  at  law  againtt  the  plain, 
tiff  is  no  bar  to  his  recovering,  in  equity,  for  tte 
same  cause  oC  action  ;  it  not  appearing,  that  the 
nperits  rf  the  controversy  were  fully  and  fhiriy 
tried  and  determined  at  kiw ;  and  the  case  stated 
in  his  bill,  and  supported  by  nroo^  being  such  as 
to  entitle  him  to  equitable  relief,    ibid,  * 

,  On  ihf  bearing  of  a  suit  in  chancery,  if  it  be  dia* 
covered  that  the  cause  is  not  matured  for  hearing 
as  to  some  of  the  defendants,  against  whom  th« 
plaintiff  appears  to  have  a  claim  in  equity  ;  the 
bill  ought  not  to  be  dismissed  upon  the  merit o ;  hot 
only  as  to  those  defendants  against  whom  -there 
is  no  equity  ;  as  to  the  other  defendants  it  shoukl 
he  teat  hack  to  the  raletfor  fkrther  procMdiogi ; 


Dotwithitanding  the  phuBtiff  may  haTe  beefei^v 

eigent,  and  the  cause  wss  premmturely  set  fiav- 
larintf  on  his  motM«.     iCey  V.  Marrf  aad  othira^ 
p. 485. 

48.  Thr  3d  scetkm  of  the  act  of  January  SOth,  1M4, 
OQoceming  the  |«oceediOg«  tn  Conrta  of  ^^» 
eery,  fk>es  not  apply  to  a  bill  which  is  iM»t  meniy 
a  bill  of  injuncnon,  but  has  the  further  ol^eet  im. 
view  of  obtaining  a  dacree  ibr  a 
Hough  V.  Shrecve,  p.  490. 

49.  See  Power;  and  M'Cienahaiu  ▼. 
499. 

50.  See  Caveat ;  and  Cooteman  v.  Martin,  pw  53X 

51.  If  a  judgment  creditor  (m<Aaii/  ouiiu  ""*  exeats 
tion^)  file  a  bill  in  Chancery,  to  gM  satsslacdan  ««« 
of  the  real  and  personal  propertr  of  die  dehaor  : 
the  whole  being  conveyed  by  a  deed  of  tmai.  c&- 
ecuttd  during  the  term  in  which  the  judg»r»c 
was  obtained,  and  pruvkiing  that  the  property 
conveyed  may  be  sold  by  the  trustres  to  aaswcr 
the  purpose  s  of  the  trust ;  the  court  oug^  to  A»> 
miss  the  bill  mstothe  personal  property  ;  wiihaBt 
prejudiee  to  the  plaintiff's  ridht,  if  any,  to  the  le- 
sidiuiry  money  resnkiag  to  the  debtor,  tnm»  the 
sale  of  that  pmperty,  after  MtisfyioK  the  deed ;  b«t 
should  direct  the  trustees  to  sell  the  Imnds,  asA, 
out  of  the  proceeds  thereof  to  satisfy  ibc  jut^i' 
metit  in  the  Jirst  plare^onA  afterwards  to  pcnboB 
die  trusts  reposed  in  them  by  the  deed.  MiOaai 
Asiuraoce  Society  v.  Stanard  attd  otiero,  p.  S39m 


ERROR. 

See  Capinturs  and  VattghanU  Mnuoiatrotor  t. 
/fTnfWrr'*  £awi/«r,  p.  136. 
See  FmStt ;  and  Boatrinltt  v.  Mef«9,  p.  145. 
•  See yi/a|n}f 72^7  and  Graham  nd&ott  ▼.  Criiiaw 
and  Umt,  p.  205. 

ESTATE  TAIL. 

A  testator,  in  the  veai*  1778,  **jp0nr  and  beqocatt- 
cd,  to  each  of  his  four  sons,  a  tract  of  huul ;     '* 


of  personal  propeny  to  iwro  of 
linrv  legacy  to  each  of  his  daugk- 


several  articles 
them  ;  a  necunifli     „_  . 

ten  ;  all  the  rest  or  his  personal  estate  to  lus  ex- 
ecutors, to  be  equally  divklvd  among  his  aoiu  ; 
and,  if  any  of  h  s  sons  should  die,  tLwir  part  or 
parts  to  be  equally  divided  amoog  the  rest  oC  their 
hrothen ;  and  likewise  with  hit  au|^iers,  in  ease 
an)'Should  die  ;  all  nhith  Ifgadt*  he  has  given  Ms 
sons,  he  did  bind  them,  thetrheirr  and  asssgnsfor 
ever."  Under  this  will,  each  of  the  sons  took  aia 
estate  in  tail.  Hhich,  bj  the  Act  of  Octoher,  1779(, 
was  cfHiverted  into  a  fee  simple.  JTCfiafar  mmd 
other*  V.  Mtmnot  p*  338, 

ESTOPPBL. 

Although  an  appeal,  once  allowed,  trnwrnvn  be  le- 

Silarly  dbmissed  from  the  appeUate  eosirt,  hat  ia 
e  mode  prescribed  by  the  aiatate;  yeudse  par- 
ty4>btainingit  may,  by  his  express  coosent*  or  fay 
acts  iadicanng  suHi  conatnt.  estop  yobelf  ftoita 
objecting  the  pendency  thereof,  and  may,  bv  s«A 
acts  or  consent,  with  the  eoorurrenoe  or  ilie  ad- 
verse party,  restore  the  jiHiidiciiun  of  the  court 
below,  fairfax  r,  Mu*?s  JEoceruf or«,  p.  1S4. 
What  acts  or  an  appellant,  who  frib  to  pcoateuie 
h'ts  appeal,  are  Mifl|ri«^T  tn  .-«top  and  ptveliHle 
him  freif]  rrU  jn^  on    '  icy  thereoC    /ML 

If  judgmenMi,   rai'!  st  an  adnftmtrm- 

torfor  s  jktHi>f  bi»iu  id.  after  b«  death, 

an  actiujT  v\'  ileliMu^i^tinip,-  ^  aiwsiiuiiit  to  have 
beencoiiui'irt*^  hyW]  in  It  it  Jikletime,bohnMBg;ht 

against  di*  nJoiiiusirutor,  meit  delesidantisc 

pedjbv 'h^.' jiid^kLtiuCrrjni  ptfsdii 
sets  01  itiif  eiitBii    of  ili^u  {tritiinal  i 

^  came  tr>  lUr  Utfid*  of  elw  iJiid  oii) ' 

*  tor.    Lppcs'^s  Admitiutrantr-f    f, 
fiiMftttor,  pL4,p.4M. 
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EYIDENCB. 

See  InHructiMi  to  Jttriu  t  tod  Cr^rte  ▼.  Horttn, 
p.  5tt. 

A  verdict  totamittiiig  ta  the  coon,  for  its  Judgment 
•s  to  the  teiv,  certain  documcnti  and  oth«r  evi- 
dence.  oral  and  written,  (without  finding  the  fact* 
establiahed  therebj,)**  too  uncerUinand  insuf- 
ficient for  a  jodgment  to  be  IbundHl  thereupon. 
BlonkK*9  AdministnMT  r.  Fotuhee^  p.  61. 
Where  a  bill  of  reriew  has  been  dMniswd.  on  the 
und  that  it  ought  not  (o  have  been  allowed,  the 


Kroui 
oeen 


oeeree  not  bein^  final ;  the  complainam  in  thut 
bill  is  not  authorized,  in  his  subseouent  defenoe,  to 
make  use  of  the  answer  to  the  bill  oT  reriew  as  evi- 


dence in  hisfavoor. 


pi.  3,  p.  W. 

4.  See  Detinue  ;  and  Btatr^ht  r.  Ment,  p.  145. 

5,  A  letter,  promising  to  make  a  deedAMr  a  tract  of 


EUxty  V.  Lan^i  Executrix, 

i  Detinue  ;  and  Beatright  v.  Me} 

letter,  promising  to  make  a  dec 
land,  **  according  to  contract^^  is  a  suflleient 
random  or  note  in  writing,  under  the  act  to  pre- 
sent fhiads  and  peijuries;  notwithstanding  the 
terms  of  such  contract  are  not  mmtioned  ;  if  the 
party  churning  the  conveyance  can  prove,  by  the 
testimony  of  one  witness,  what  price  was  agreed  to 
be  given  for  the  land.  Johruon  v.  RonaUPt  Admi- 
nlttrator  and  IMrt,  p.  77. 
See  Dtpotitimis  ;  Jeter  y.  Tatk^rro^  Stuart  6*  Co, 


p.  80. 

7.  In  tre$pa»9  for  goods  taken  away,  ^rodf  by  wit- 
nesses, that  the  persmi,  of  whom  the  ptaintiff 
bought  the  goods,  was  heard  tooay^  before  the  in- 
stitution of  the  suit,  that,  when  he  sold  them,  thry^ 
belonged  to  the  defendant,  is  not  admissiblie  ev»> 
dence  agMnst  the  plaintiff.  Faufsfmn*e  Admini^ 
ttator  V.  Winekter*»  Exeeutort  p.  130. 

f .    See  Caveatf  No.  1 ;  Ifoiand  v.  Crom-Ml.  p.  115. 

0.  See  Detinue;  FUxhugh**  AdmbUtlratrix  v.  Betdty 
p.  186. 

10.  iTie  uEijTjtW  ill  deiintu^  miy  juJdtict  i-vidence  af 
pstTOl  Btkn(iiwUnT|(Ti]iriiiH  by  ihe  d^f^xidaut,  or  by 
I  lie  (jH-TTon  unJer  vtliom  die  di.'ttntlnnt  ekcmi,  tlist 
thr  proprriy  belonfiVtJ  lo  iIm?  pl»iniirf  j  Ibr  ihe 
puTivth.'  urr*rbtiuiDgsn*ltegi^<taJia'rH.'  jxihitttian. 
Smith  avdH'ife  v.  *i"4iwifj'j  Adtstinittr^ort^,  |0J, 

11.  A  kuBLtc,  »uiTigtbrs  »lavu  ipt-ciAciilly  bt^qumih^ 
rd,  limy  |>r»Ti\  by  i^e  r-tfrufar.  Oriir  Jut  no  i>b- 
JrcLion  to  beriig  cwirnmtd,^  Am  aw^tut  t§  the  ti^oc^  ; 
bill  he  ramiDt  pMvc  ^  him  that  iIk  ft4tmoT  ftoff 
Itik  to  ihu  ilAw,  and  com  Id  bequ.  sib  it,     Ifjitt. 

VL  Ancord,  k'jriUy  iutheii[lc*tMl,uf  tlw  iifocc^-dHig^ 
Iff  1  court  oiffompeitui  kuiJiority,  in  any  ath^r  of 
iIkt  UniCdl  Scstrt,  is  coitFlnsi'k'b  e^kftiiecrm  cht 
i-a(iTUof't)ui  itaiLv  tt>  diirw  ebst  ■  judgment  was 
rtaidf rtfd^and  i!iat  Oie  partjf  wu  comptflkbli:  to  psy 
tbi?  amount  Tccovemfiagajii.it  bim  ;  bur  it  may  be 
npjf*^ff  1  hy  p  rpwil"  *!*'  r™  ij  li  or  col  lu  ^tm ,  tir  of  lufttf- 
-.  "  r--  -.  •-.:-.  1  r  :'i-  '  ■■■"■  ^'^  fi^-fJv*  Un/irtf, 
p.  MJ. 

13,  l1ie  only  competent  evidence,  that  an  award, 
VBOniie pendente  liCe,  was  afterwards  set  aside  ones- 
eepcions  taken,  is  a  transcript  of  the  record  there* 
ofduly  nuthentieated.  JbU. 


10.  See  Detinue  t  and  EUm  v.  Aim*/  E£ecutore.  p. 
301. 

17.  A  copy  0^  a  cofty  of  a  deed  or  decree  is  not  legal 
evidence,  if  the  original,  or  a  copy  thereof,  could 
be  had.    IVhUacre  v.  iPIlfianey.  |>.  3io. 

18.  Where  a  record  is  offered  us  evidence  on  k  trial 
in  ejectment*  the  court  ought  not  to  adroit  h  to  go 
to  the  jury,  '*  to  prove  that  the  land  in  dispute  was 
assigned  to  the  ^ilaintiff  ;**  for  this  would  be  nn> 
deriaking  to  deeide  not  only  the  kgality  and  re- 
levancy of  thr  evidence,  but  also  its  weight  and* 
effect.  It  shuuM  be  admitted,  only,  as  If^^al  tesH- 
moiiy.in  relation  to  thesulyfct  la  controversy; 
leawpg  the  jury  to  determine  what  facts  are  proved 
by  it.    Ibid. 

19.  See  Deed;  and  Laeu and othert  v.  mi^on^p?:n, 
ao.  See  Account ;  and  W^ytde  and  fFife  v.  VtinMee  Ex- 
ecutor, p.  309.  / 

21.  See  DepOiXione;  and  CahiU,  Executor  ofQuin,  r. 

Pintony.  p.  371. 
23.  A  bill  of  rafe  of  a  slave  shooM  be  permitted  to  go 

to  the  jury  as  evMence,  f  Am^A  not  mrardM.  F»w 

kr  V.  Lee,  p.  373. 

23.  See  BiU  •fExceptiono}  and  Ibid  pi.  2  and  3. 

24.  In  detinue  for  a  slave,  the  defendant  having  pro* 
duced  a  bill  of  sale  to  support  his  title,  the  plain, 
tiff  may  prove  parol  declarations  of  the  defer.dant, 
iH*cUttming  title  to  the  slave  under  the  said  b'dl  of 
sale,  after  he  had  notice  of  the  ptaintiff* »  purchaoe^ 
and  before  he  had  perfected  his  own  Utle  by  obtaiu- 

A<</.pl.4. 


14.  It  is  a  settled  rule  of  Uw,  that  eoontel  and  attor* 
nies  ought  not  to  be  permitted  to  give  evidence 
of  foots  imparted  to  them  by  their  clients,  when 
acting  in  their  professional  character.  And  this 
restrietion  is  not  confined  to  frets  disclosed  in  re* 
lation  to  suits  actually  pending,  hot  extends  to  all 
rases  in  which  the  counsel  or  attorney  n  applied 
to  in  the  line  of  his  proftssion,  whether  socb  focu 
were  communicated  with  an  injunction  of  secrecy, 
or  for  the  purpose  of  asking  advice,  or  otherwise ; 
.  unless,  indeed  the  client  sfiould  seem  to  vaunt  his 
dtscloraves  to  the  public,  and,  as  it  weip,  challenge 
the  bystanders  to  bear  then.  Parker  v.  Carter 
and  others,  p.  273. 

19.  The  lame  rule  applies  to  a  Beensed  eoonsel  or  at- 
tomey,  eraployed,  as  such,  to  draw  a  deed ;  and, 
also,  to  interpreten.  acting  as  the  organ  of  commo- 
aication  between  tlie  dieok  and  attorney.   i0/(f. 


inf.  -    -^- _ 

25.  It  IS  error  in  the  court  to  instniet  the  jury,  that 
either  party  *•  wu  a  fair  purchater  Jhr  a  valuabte 
consUleration  f*  that  being  a  question  which  ought 
to  be  lefk  to  the  jury  upon  the  evidence.  Ibid,  pT  5. 

26.  Irteeme,  that  a  special  verdict,  finding,  in  hax 
verba,  "the  proceedtngir  in  ■  suit,  /•  have  iheir/uU 
iaal  meet,  ogrecfMy  to  the  taw  tf  evidence,**  ooT- 
fieienUy  finds  ^le  focts  appearing  to  be  esublished 
by  those  proceedings.    Cliapmanv,  Armieteade,^ 

27.  Proof  that  an  order  of  publication  has  been  in- 
serted in  a  newspaper  two  months  is  not  sufficient. 
It  shouU  also  be  oroved,  that  a  copy  was  posted  at 
the  frontdoor  of  the  house  in  which  the  court  it 
held.   Myrkk,AdminiitratertfLundie,r.Adami, 

£360, 
though  in  controverries  concerning  mills,  wills, 
roads,  the  probate  of  wUk,  and  grammgofadmi. 
■istxations,  the  Superior  Court  of  Law,  to  which 
an  appealu  taken  fknm  the  County  or  Corpora. 
tMn  Court,  may  hear  new  evidence  open  que*, 
taoos  submitted  to  its  revisal  by  the  rwm^it  ought 
not  to  receive  any  evidence  but  that  of  the  recoid 
iiself,  to  prove  what  questions  were  in  Cut  tried 
in  the  court  bdow.  Bohn  v.  Sheppard,  pi.  5,  p.  403. 
SO.  A  deed  fVom  the  manhal  of  the  Federal  Court,  to 
the  purchaser  of  land  sold  for  non-payment  of  the 
direct  tax  impoied  by  the  Congress  of  the  United 
States,  IS  not  sufficient  evidence  to  support  the 
title  of  the  purchaser  on  a  trial  in  ^ectment ;  hut 
other  proof  is  requisite  of  the  authority  of  the 
uianhal  to  make  such  conveyance,'  under  the 
several  acts  of  congress  recited  therein^  ChriHy 
T.  Afiasr,  p.  431.  ' 

30.  A  dedantion,  not  upon  oath,  by  a  person  not  a 
party  to  the  cause,  that  he  committed  the  tres- 
pass  Tor  which  the  suit  is  brought,  cannot  be  eiven 
m  evidenoe  to  exculpate  the  defendanu  ^nner 
V.  Cooper,  p.  458. 

31.  A  magistrste>s  committing  a  penon  accused  of 
felony,  or  binding  him  in  a  re«tgnizance  to  ap- 
pear at  court  ind  answer  the  chaige,  is  sufficient 
evidenoe  that  the  prosecution  was  with  probable 
cause;  althoogh  the  penon  accused  was  acquit- 
ted by  the  court,  unless,  in  his  action  for  malicious 
proseeutMD,  he  can  prove,  by  other  evklenee, 
that,  in  fret,  the  prosecution  was  without  pro^ble 
cause.    Mttddox  v.  ^K^utn,  p.  463. 

32.  In  case  for  a  malicious  proseeutioo,  the  coort^  in- 
MTuctisg  thjB  jury  that  a  magistrate's  having  com- 
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mitted  the  plaintifT,  or  bovnd  him  m  •  recosnW 
zance  to  «n«wer  the  charge,  **  fumiahed  sufllcient 
vyAtace  of  probable  eauae  to  iwliice  (he  pfotecv^ 
tioUf^  i«  not  to  be  uodctstood  as  exdudinr  fron 
the  lury^iher  evidenct;  on  the  part  of  the  plaintiff, 
to  aj«i>rDTe  the  probtbh;  cause  mfenble  ttook  such 
commitment  or  rectgnixance.    Ibid.  pl.  2. 

S3.  A  legally  eertiAed  c^  of  an  ancitnt  deed,  record- 
ed on  the  grantee'i  acknowledgment,  and  aeconi- 
panied  with  poMetwm  of  the  bnd  by  the  grantee, 
•ttght  to  be  recenred  at  eridtrnce,  without  any 
proof  that  the  original  it  kMt  or  destroyed.  Etuf 
kU4  V.  DanieL,  pl.  1,  p  473. 

34.  In  debt,  on  a  promissory  note,  hy  the  ass^^ 
tigainst  the  drawer,  the  note  qfipetuitig  to  be  **Jhr, 


value  recaved^'  but  no  eoouderation  for  the  assign' 

cinr  alleged,;  "     .  " 

the  defenduyit  was  admitted  to  prove  that,  before 


nteitf  beini 


\,par9l  evidence  on  the  part  of 

_i  admitted  to  prove  that,  before 

the  phimoffpakl  to  the  assignor  any  eonsideratioa 
for  the  note,  he,  the  defenduit.  gave  (he  plaintiff 
notice  not  to  take  h,  or  to  pay  any  thing  for  it, 
for  that  he  had  made  it  without  any  eonsidenti<ui, 
and  should  not  pity  it,  and  also  gave  notice  at  the 
bank,  that  it  might  not  be  distwunled ;  that  the 
pi-iintilf  had  acknowledged  that  he  hod  never  paid 
any  thing  for  it,  and  was  not  interested  in  it ;  and 
thai  the  same  was  made  as  an  accomnudatitn  note. 
SorveUv.  Hudgin  f^pl  h  p.  496, 
35.  Upon  a  declaration  m  co%-enanc,  charging;  in  g<^ 
neral  terms,  the  breach  of  a  contract  to  deliver  a 
quantity  of  com  at  a  givm  time;  the  juir,  in  as- 
sessing the  damages,  arc  not  ret tricied  to  toe  valae 
of  the  eom  at  the  time  when  it  bhoukl  have  been 
delivered,  with  interest  thereon  until  pavment ; 
but  may  give  such  damages,  as,  upon  uie  evi- 
dmce^  the  plaiutiff  appears  to  have  sustained. 
Merryman  vu  CriddUt  p  543. 

EXCRPTIONS,  (BILL  OF.) 

1.    See  BtU  0/ Exc^tu. 

EXECUTION. 

1.  Uhder  the  act  of  January  20th,  1805,  **to  reform 
the  praetiee  of  the  District,  County  and  Corpora- 
tion Courts  in  certain  cases,' VMrmew  may  be  en- 
tered, as  well  at  exeeatioa  issatd,  for  ttueregt^ 
though  not  mentioned  in  the  writing,  and  not  de> 
jnanaied  by  the  declaration.    Baird  v.  Peter^  p.  76, 

t*  A  notice  that  a  motion  wiU  be  made  for  a  jndgment 
against  a  sheriff  for  the  amwnt  oiim  reeeipt  for 
sundnr  executiont  for  fines, "  as  appears  by  a  copy 
of  said  receipt,*'  b  sufficient,  without  raenttoning 
Che  aggregate  sum  doe^  the  separate  amount  <^ 
each  execution,  or  the  time  when  defiveied  to  the 


nd  a  jodrment  thereupon  for  the  aggro, 
gate  sum  due,  wiinoat  distingnUiinff  the  anuNint 
of  each  executi<m,  will  be  sustained,  If  conformable 
to  law  in  other  respects.  Segidne  t.  the  Auditor  qf 
pubUe  aecwntst  p.  398. 

3.  A  judgment  by  default  againH  a  sheriff  for  fines 
eoUecied  upon  executions  in  behalf  of  the  com- 
mottwealth,  may  be  sustained,  although  his  receipt 
for  the  executions  be  not  inserted  m  the  reeord. 
Ibid. 

4.  A  saleoTatnietoflAnd,  br  adebtor  charged  in 
execution,  is  not  necetsariqr  ftaudulent  and  Toid 
as  to  the  creditors  at  whose  snit  he  is  in  enstody, 
but  may  be  supported,  if  made  to  a  bona  fide  ere  • 
ditor,  for  a  reasonable  eonsideratMm.  and  witbont 
any  secret  agreemmt  or  undetstanoing  between 
the  parties,  that  the  land  is  to  be  boUen  for  the 
Qse  and  benefit  of  such  debtor.  BuUaek  v.  irvine^t 
AdmmUtratorf,  p.  450, 

f .  If  a  debtor  charged  in  exeeati<Mi,  convey  a  tnet  of 
land,  without  a  reasonable  consideratk>n,  or  with 
a  seeief  itfreemMit,  or  understanding  that  th*  per- 
•an,  to  whom  such  convejrsnce  is  made,  shall  bold 
the  hmd  for  his  use ;  snu  he  afterwards  take  the 
oath  of  bisolveocT ;  a  creditor,  at  whose  snit  he 
Fas  not  in  custody,  nay  file  a  biU  to  have  the  COD* 


Tcyanee  set  aside  as  ftauidnle&t;  andmoahsai^ 
pearing  that  such  was  the  case,  mmIi  tiedjaiar 
ought  to  have  liberty  to  make  the  shrr^n  f^ 
to  the  suit,  and  ohiain  satisflKtioo  oTbis  dasm  aa 
may  apprar  right.    JbUL  pL  3. 

6.  It  seems,  that  rtooe  the  attorney  at  law,  who  psK» 
sefutes  a  suit  and  obtains  judgment,  hss  fiifl  puw 
er  to  receive  the  waooef  reeovered  when  levM  hf 
exeeution,  (tee  Bramck  r.  Bamleu  l  Call,  147J  a 
demand  niackibyhiia  of  the  sheriff  by  vboeik  is 
levied,  is  sufficient  to  authorize  a  nkOtsoB  i 
such  ihertfffbr  noo-payment.  WiUati  t. 
antf£e^/4,P'450. 

7.  Under  the  aet  of  January  31st,  1809,  ** 
exeeutions,  and  for  othrr  purposes,"  the  dettor 
was  not  entitled  to  a  stay  of  execnuon,  or  io  a  mkt 
<^the  property  on  credit,  on  wayjbrtkc^ma^  humd 
eaecnted  after  the  passage  thereof.  Richiaiittm  «. 
PtrkiMa^  p.  512. 

8.  The  provisions  of  the  13th  section  of  tlsac  arc,  se* 
quiring  the  debtor  to  pay  all  costs,  fee  d^l  mm. 
embrace  the  ease  of  a  ssle  under  the  I4th  scctiosb 
Ibid.  pL  s.  See  BaUi  and  Higginbttham  v.  £'ie?ai, 
pl.  2and3,p.5KV. 

9.  A  writ  of  ek  git  issued  in  1812,  on  a  jndpxicat  re» 
dered  in  1800,  (in  which  year  a  ^fiert/ac*  m*  upon  k 
was  returned  nuUa  b^w.)  ouy(ht  imm  to  be-  quashed 
on  the  ground  that  no  previoos  entry  haJ  farcn 
n»de  on  the  record,  of  ihe  plaintitTs  dcctadn  ta 
take  elegit,  nor  because  it  «as  issued  withoat  o^ 
tainingUielenve  of  the  court;  the  ^KKiota  to  qaash 
it  being  luade  by  the  dejrndotd  against  whMB  the 
judg'iient  was  rcmleted.  and  not  by  a  purtkuer 
fbom  him.    ^iiery  v.  i2«foif«iii,  p.  546w 

EXECUTORS  AND  ADlbCDIISTRATORS. 


An  execwor,  bf  ing  soed  on  a  bond  oThts  t_ 
of  more  than  twenty  years  stsndins,  wtv  osfvjvtf 
by  ha  cottntH  to  rely  on  the  pmumpck»o  ef  pST- 
ment  arising  from  the  length  «jf  time;  aad,  sa^ 
posing  such  presumption  a  sufficient  defrsMe,  nr- 
glecied  to  foitifV  it  fy  other  teatimony.  whiai  ^ 
la  bis  power-    in  eoiisequence  oTevUener  gi^ 


by  one  of  the  jurors  in  the  jury-voomt 
was  found  against  hkn.    He  moved  for  a  new  trissl 
on  that  ground,  bat  was  denied  it    Heaftcrwanla 
»ined  a  new  trial,  by  applying  to  a  Court  ei' 
'  mtstmrmA^ 


Equity,  oa  the  gronnd  of  ..._ 

iTJce'r  Exead«r  r.  Fuqutfi  AdmMttraf^r,  p.  6S. 
If  one  of  two  exeentors  take  a  bond  to  hnnetf  na 
exeeator  of  the  testator,  (without  mentioiiins  t^ 
otherO  his  executor  may  me  npon  it,  not  with - 
standmg  Ibe  other  exeeotor  ionrived  him,  and 
Mied  at  such,  and  gave  BO  asKM  to  the ' 
of  the  soit.  FuUiaaft  Extcutrix  r.  J 
eihm^*^  p.  71. 

Quart,  whether  an  action  opon  the  eaie  fiee  In 
fiiroor  o#  the  ejwiit#r  of  a  peison  iirit 


_  ^ li^nicdbyihe 

ma^bamuitee  in  office  of  the  elesk  of  a  eomt^ 
M*nrte  r.  WtMt  Exteutortf  p.  73. 
It  is  error,  (though  the  biU  be  taken  for  wnftwc  d J 
to  deeree  axainot  an  admlnistxator  db  b»iii»  iwn, 
that  he  sbaB  pay  a  legacy,  without  'reqoiriBg  the 
legatee  to  give  bond  and  seeaiity  for  refunding 
his  dae  pronortkm  of  any  debti  or  demands, 
which  may  afterwards  uppeu  ^^afaist  the  estate 
of  the  testator,  and  the  costs  attendii 
very  theteoC**  Rttiet  r  IFeM,  p.  77. 

An  executor  may  be  alkhred  a  coir. . 

turning  bonds,  or  other  debts,  payable  to  hit  tes- 
tator, into  mortgages,  (trithoot  any  actnal  receipt 
of  themoneyO  and deKvering sueh  uMNtgaeea  to 
the  legatees.  Hipkim  t.  Bernard,  Bjceeutm'  af 
apkins^  p.  83.     . 

An  executor  is  entitled  to  a  eommiaiion  noon  aalea 
of  crops  made  by  him  upon  the  lands  of  his  ieata- 
tor ;  the  proceeds  thereofbeing  hiwfnlfy  reeencd 
and  aceounted  for  by  him;  and  abo  upon  aoncy- 
foond  hi  the  house,  and  disbursed  by  him  fi>r  rbe 
use  of  the  family,  or  inrested  in  bank  stock,  ibid. 
Under  elreunuumm,9n  ezaeatar  may  be  aOowtd 
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90. 
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«xp«iuetoradaMnistntioii,  fmelodinf  deik^birak 
raic  of •  oonntiDgroom, and pottagetj in addkion 
to  his  eommiMkm  of  five  per  cenL  i>.  83. 
In  a  suit  upon  an  adminutration  bond,  fbr  the  be* 
nefit  of  dutributeei,  (rq>9  qfwAtm  were  the  adniu 
niHratert^)  wdgment  was  rendered  against  the 
executors  of  the  securku  eniy,  for  the  amount  of 
the  inventoij.  On  a  bill  in  equity  to  i^join  rhw 
judgment;  it  appearing,  by  an  ear  patte  letile- 
ineni  m  a  CoontV  Court,  that  a  consKlerabie  part 
or  the  estate  had  been  bona  flde  disbursed  by  that 
administrator ;  and  partly  to  some  of  the  distribu- 
tees; relief  was  given,  though  no  defence  had 
been  nia^e  at  law.  Prutm  ana  mhers,  Exeauwe 
ofiVfai,  r.  Gruwrft  Dittribuuee^  p.  lit),  . 
An  executor  cannot  defend  himself  against  the 
suit  of  a  creditor,  by  khewing  that,  beftjre  he  had 
notice  of  the  pUintifPs  demand,  lie  paid  over  the 
assets  to  the  legafees  of  the  testator.  Kifipen  6* 
Cfc  V.  Carr't  Executor,  p.  119. 
.  In  what  form  the  declaration  may  be  drawn,  in 
trespass,  by  an  exeentor  against  an  adniinistrator, 
for  goods  taken  away  by  the  intestate  fW»m  the 
testator.  I^aughan*e  AdminUtraler  v.  WincklerU 
Executor,  p.  136. 

Quaere,  whether  vintBcttoe  damages  may  be  reco- 
vered in  such  action  ?  Ibid. 
In  trespass  against  an  adminietrmer  for  goods  taken 
away  by  the  intestate,  judgment  ought  not  to  be 
reversed  for  codeluding,  **  and  the  defendant  may 
be  taken,''  &c.  insiend  of;  "  and  the  de&ndaot  in 
mercy,"  &c.  Ibid. 

See  Equity,  No.  60;  Pemdngten  t.  Hanby  and 
others,  p.  144. 

See  Legacy  f  and  Smith  and  W\feir,  Tewnet'e  Ad- 
mhiiftralor,p,  101. 

A  sale  of  a  slave  belonging  to  the  estate  of  a  testa- 
tor, by  a  person  nam^du  one  of  the  executors, 
but  who,  at  the  lime  of  such  sale,  had  not  qualified^ 
and  afterwards  died,  without  having  qualifiedf,  by 
giving  bond  and  security,  is  void  agamst  ilw  exe- 
cutor who  did  qualify ;  notwithstanding  such  sale 
was  made  for  valuable  consideration,  and  at  a  time 
when  there  was  no  qualified  executor.  Monroe^ 
Executor  ^Jonu,  v.  Jame»^  p.  194. 
If,  without  fhiud  or  colluswn,  a  decree  be  rooder- 
cd,  by  a  court  of  competent  Jurisdiction,  against 
an  executor ;  he  may  bring  his  suit  in  equity 
alfamst  the  legatees,  for  contribution  to  satisfy 
such  decree ;  without  paying  the  raoDey  hlnueu; 
and  without  having  appeded  to  a  superior  court ; 
thou^  requested  and  advis^  to  do  so.  Bofwer'e 
Executor  v.  Glendemngt  p.  S19. 
If  a  widofr  executrix  purchase  slaves  fbr  the  estate 
of  her  husband,  by  hu  direction,  with  money  left 
by  him  for  that  purpose ;  but  afterwards  hold  them 
■s  her  own,  and  apply  their  profits  to  her  own 
use ;  she  is  to  be  oonsidereda  trustee  fbr  lhebene> 
fit  of  his  estate,  and  responsible  in  equky,  but  net 
at  law,  to  hb  legatees.    Redmoed  v.  Biddick  and 

And  if  she  marnr  again,  her  second  husband,  hoU-  . 
ing  and  using  tne  slaves  and  their  profits,  is  in  like 
maimer  responsible.    Redwood  v.  Biddick  and 

Upon  the  death  of  a  husband,  who  siurvived  his 
wifei^nd  adminisiered  upon  her  estate,  Me  execu- 
tor, ror.  It  seems,  hi*  adminiMrafr,)  n  entitled  to 
be  administrator  de  bonit  non  of  (he  wifb,  in  pre> 
ferenoe  to  her  next  of  km.  Hendren  v.  Cetgins  p. 
S31. 

It  eiemt,  too,  that  his  eMcttfsr  is  entitled,  in  pre- 
firrmce  to  bis  residuary  legatee.  Ibid, 
WhereanexecoUMrdies  without  any  personal  re* 
presentative.'a  Court  of  Equity  may,  at  the  suit  of 
a  legatee,  and  wi/hatd  any  prevUuo  tuit  having 
been  brought  against  the  executor  to  convict  him 
of  a  devaetavit,  convene  the  securities  of  the  exe- 
cutor, or  their  representatives,  and  the  persons 
who  would  be  interested  in  any  estate  wkeh  the 
execQtor  may  have  left,  and  make  the  securities 
liable  for  any  nunpplicAtiOB  or  wMting  of  the  is- 
VOL.    IV. 


sets  which  shall  he  estabTishcd  in  the  progress  of 
such  s'uit  in  Cbaiicery.  S^oUswoed  v.  IMmdridge 
and  ot/ierM,  pi.  2,  p.  289.    • 

S2.  Under  what  circumstances  a  suit  in  equity  may 
be  brought  tgain^t  the  securities  of  au  executor, 
administratoi-.  or  guardun,  without  any  previous 
judgmt'nt  or  decree  against  iheir  principal, 
SfHHtnvood  V.  Dandridge  and  othert,  p.  289. 

23.  Under  like  circumitJiiiues,  a  court  of  equity  will 
give  rf  lief  airainst  the  securities  in  a  guardian's 
bond,  and  if  the  executor  of  the  decedent  was  also 
guardian  toihe  legatee,  ihe  two  sets  of  securities, 
and  Uieir  repi-Csentatives,  may  be  jointly  sued. 
Ibia.  pi.  3. 

2<*  ^r^n  «ffr*^ment  of  sale,  by  an  executor,  under  the 
will  of  his  tesutor,  be  equivocal,  the  court  shoi'ld 
be  inclmed  to  Cdnskler  it  a  sale  by  tfie  acre  and  not 
by  the  tract ;  h  being  a  dangeroua  principle,  that 
executors,  or  other  fiduciary  characiers.  should 
»ke  upon  themselves,  by  means  of  faurgains  of 
haxard,  to  Jeoifard;ze  the  interesU  confided  to 
their  care.  Ifehon  v.  Carrlngton,  Executor  of 
Burweli,  pi.  3.  p.  332. 

25.  A  testator,  m  the  year  1784.  hfivine  directed  that 
hu  executors  shoukl  sell  all  his  resJ  anu  personal 
esUte  for  the  payment  of  his  debu;  and  havirg 
appointedTlur  exccuturs,  three  of  whom  qualified ; 
a  sale,  in  the  year  1794,  by  tvfo  of  the  acting  cxfc- 
eotors,  was  considered  valid ;  and  the  thin\  execu- 
tor, (as  well  as  ih-  fourth,  who  never  qualifiedj 
was  presumed  to  have  renounced  bis  right  to  ad- 
mimster,  as  at  the  date  of  the  sate  in  question. 
Ibid.  pi.  9. 

26.  If  the  written  agreement  of  sale  be  signed  by  the 
purchaser,  and  one  of  the  two  actintc  executors ; 
the  other  may,  bjr  acu  in  pais,  thou|^  not  in  writ- 
ting,  (such  as  debvering  possession  of  the  land  and 
the  like.)  manifest  bis  a<sint  to  Ihe  sale,  ftnd  mako 
it  his  own  act.    llnd.  pi.  10. 

27.  Although  a  ti-act  of  lan<i  be  decided  to  be  sold  to 
satisfy  a  roongage.  the  executors  of  ihe  mortgagor, 
beug  authori/^d  by  his  will  to  sell  all  his  real  and 
personal  estate,  may  sell  it  for  a  full  and  fiur  price, 
with  the  assent  of  the  mortgagee,  of  his  attorney. 
Ibid.  pi.  11. 

28.  Where  an  executor  is  directed  by  the  will  of  his 
testator,  to  sell  the  real  as  well  as  the  personal  es. 
ttite,  and  to  distribute  the  surplus,  after  payment 
of  debu,  among  the  legatees,  lie  may  assign  the 
bonds,  taken  for  the  property  sold,  to  the  persons 
entitled  to  distribution,  ami  be  discharged  as  to  so 
much;  the  bonds  appearuig  to  have  been  well 
sectfrt^  when  taken,  and  to  remain  due  from  re- 

Stonsible  persoiu  at  the  time  of  such  assignment. 
uerrant  v.  Johnson  and  others,  ik  360. 

20.  J2u<nv«  whether  a  decree,  requiring  persons, en|t 
tied  to  distribution  of  the  estate  of  a  decedent,  fo 
give  bond  and  security  for  refunding  flue  ^ropor- 
tions  of  such  debts  as  the  executor  or  administrator 
**inay  thereaAerbecamipeaBi/  to  pay ^  &e.  be  cot^ 
rector  not?  Ibid. 

30.  An  executor,  who  soM  the  estate  of  hb  testator  in 
Harehl78l,  taking  bonds  payable  the  25th  of  De- 
eeraber  eiuuing.  aiMl  received,  in  payanent,  n 
quantity  of  paper  money,  a  day  or  two  alter  the 
bonds  became  due,  was  held  responsible  for  the 
value  thereof  in  March  1781,  liecause.  by  virtue  of 
the  actesublishing  tbescale  of  depreciation,  which 
passed  December  24th,  1781,  paper  money  ceased, 
from  and  ajter  the  passing  tfthat  ocf ,  to  be  a  legal 
tender ;  and  if  the  executor  had  ref\ised  to  receive 
it,  the  debtors  wooU  have  been  tompelled  to  pay, 
in  sOeeie,  the  value  of  the  paper  money,  at  the  time 
of  the  contract,  as  fixed  1^  the  scale.  Myrick^ 
Administrator  ofLundie^  v.  AdamSy  p.  366.    • 

91.  In  Ibis  case,  the  paper  money  having  been  reoeHr- 
ed  by  one  of  two  co^xeautors,  the  decn-e,  directed 
by  this  court,  was  against  the  estate  of  Mm  only 
who  received  it.    IbuL 

32.  It  is  error  to  render  a  joint  decree  againsc  two  co- 
executors,  when  only  one  Is  before  t£e  coon,  ibid, 

33.  The  Account  of  an  execatm  hiTing  been  lettkd 

4C 
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appointed  bf  the  eoait,  beAm 
the  will  «M  prored.  k  not,  oTcMirjc  to  be 
lin  referred  to  m  eoaunMMmer,  on  a  bill  to  saiv 
ne  and fthify, bat  toine  evidence  ahooM  be 
eodtibited  to  that  effect,  or  tooiethinff  improper 
loaed  in  the  I 


again  refc 
cfaane  ai 

exhibited  

In  the  aeeount  ihoald  be  dinloMd  a 

otfaerwife,  mch  order  of  aeeount  ought  not  to  be 
made^batthebiUihouldbedianiMed.   /KyUronrf      1. 
mft  V.  FenaUe'*  Exeeut»r»^  p.  3flO- 
34*  On  a  bill  to  lurchai^ge  and  fbiaify  an  esecutoi^ 
aeeount,  the  legatee^  at  well  a*  the  executor,  be- 
ing deflandants;  if  the  phintiflr  direct  the  cause 
to bcfct for  heairing,  after  the  -eseentor  hai  ai^  ' 
•wered,  but  before  uie  proecM  against  the  lega* 
tees  hat  been  served  ;  :>nd  theeausebe  heaidon 
the  merits,  he  c«nnot  object  to  the  want  of  pro- 
per parties,  or  that  the  dcniinon  was  premature. 

35.  See  AdminiHratUm:  and  BMn  ▼.  SIkfihard,  pL  1. 
a,  3,  and  4,  p.  403. 

M.  A  judgment  cannot  be  obtained  upon  a  fhcth- 
coniinc  bond,  bearingdate  before  the  7th  of  Ja- 
nuary, 1807,  against  the  slierifl;  to  whom  the 
ettateofa  deceased  obGgorhasbeeneommictcd,as 
against  an  executor  or  adminstimtor  in  ordfaiarf 
cases ;  but  the  pfauntifr  must  exhibit  bis  claim,  be- 
ftre  the  court,  according  to  the  act  of  1793. 
,^ck*on  &  JietM,  Ejceaatt  tfFaimf,  r,  EweO^ 


F£EBILL. 

See  Ckrki  ;  and  Ami  ▼.  Darifh 

i«»p.4S8. 


^€kank. 


38. 


30. 


out  satisfying  the  same;  a  second  suit  may  be 
brought,  against  him  and  them,  in  the  Supmr 
Court  of  Cbaneenr  of  any  other  district,  in  wUeh 
the  securitiet  reside,  to  get  tatis&ction  from  cAem. 
Cntleher  ▼.   OiiicAer*«  jBjwutm-  and  Seairitm, 

p.  457. 

On  tJiLK'  ttle&  of  "  n«  n^iftr,^  «  i  t'rdiet  finAiw  that 
the  acltnuifimtDT  Iiai  en  hii  liiittl^asseUwIong- 
iug;  w  ilic  4.  iiare  oT  the  UHvMiMiL\  without  laying 
lo  wbai  amf^uiiu  ii  deF^iive.  and  a  new  trial 
oifghv  u  Ur  dinretiftl.    EppttU  ^*<fminittraiwsw, 

,  It'  ajtid[^^Tncnt  ift  RiidcMxtl  n^wiiit  an  admini* 
ftraE^r.  lur  |  debi  of  hLi  hnt^iate,  and  after  hb 
ilcBcb,  an  leiJoii  4>r  di^hi^  nii^riiini;  a  devattarit 
lotiarcbKiieomiriirrti  h^  tiimiu  hisHfc^nci  be 
bcuugbt  Bgtinit  hk  tiln^iniiiritur,  lach  deftndant 
l«  f'^topped  toy  Cw  juit^mrtit  from  plea" 
that  noaurtt  of  thK-  enaic  uC  ihf  originai  ■ 

laTFfTCT  came  iniu  tht  handi  at  ilmmaAan^ 

wlminiitrmtorii  Epper't  Admin  ittrimrt  v.  B^gieg*i 

4fi.  Sui  Mantii  and  Wmxl  ^EtiMOf  r.  the  FUdkx 
Jtutkei,^494.  ^^ 

KXFENCES  OF  ADMINISTRATION. 

1<  rndcrcfrcimurimcw,  an  executor  mar  be  allowed 
$xp€na»  tf  adminUtratUn,  fuiduding  clerk  hire, 
rent  of  a  countfaig  room,  and  postagesj  to  odUK. 
nan  to  his  commission  of  Hve  per  cent.    Hipkhu 

Ik    r.BenmrdfBxecutm-^H^^kbut^Bi. 


FATHER  AND  SO>r. 

A  promise  faiwritinr,  not  under  seal,  by  a  mo  to 
pay  a  deta  fi>r  hu  ftther,  must  be  contidaud  mi- 
rnrni  Aooruifi,  unless  some  consideration,  moring 
awn  the  creditor  to  the  son,  or  some  agieemewL 
bmding  the  creditor  to  forbearance,  or  the  like! 
m  the  event  of  the  assumption  l^  the  son,  he 
proved.    Forker  y.  Corter  &  tthert^  pi.  6.  p.  «73. 


p.  490. 

.  If  a  decree  be  pronounced  by  a  Superior  Court  of 
Chancery  agamst  an  exeentor,  in  a  suit  bro«ght 
agabtst  him  and  his  tecurkiu  ;  but  without  charg- 
ing or  exonerating  (Aem  by  such  deerm;  and  the 
of  thee 


FELONY. 

In  an  aetion  of  trmpass  on  the  caae  ngpinat  • 
eammon  carrier,  if  it  appear,  by  a  bill  ur  iswp 
tkns,  to  have  been  proTcd,  at  the  trial,  ihnt  the 
defendant  fivitduUntly  opened  certain  |iaiiaaii 
and  casks,  bein^  in  his  care,  and  bdongoB^  aa  the 
plaint«tr,  took  thcreAum  a  part  of  their  oomaena^ 
and  converted  ihr  same  to  his  own  taat  ;  hat  nac 
that  the  said  contents  were  ftloniously  earned 
away;  audi  offoMe  is  to  becoosidcrcd  as  amov- 
ing to  a  tmpau  only.    Caa/tv.  I>er6|f,p.444. 

,  Quarft  whethHr  the  richt  of  action  for  tke  citft 
ii^ury  be  mer|ed  in  the  felony,  or  not.  m  this 
country,  as  in  England  ?  Ibid,  pL  S. 

.  See  MaUckui  Prmecrnkmi  Md  JtafdNr  ▼•  Acfr- 
Mfl,  pl.lb8.p.4fi8.    . 

FEOFFMENT. 

,    See  l/^er;  and  Jlsaatauv.  Daniel,  pLs.pb  473. 

FINES.    . 

SeeJ*w^|ind/«d.pL»&4.  "^ 

FORECLOSURE. 

A  fln4  deeree  of  Ciredosure,  m  &voar  oT  tkew- 
afgnee  of  a  mortgage,  ought  to  put  to  ust—y  aim- 
troTcny  between  the  parties  thereto  am  «he 
nonndofaar  supposed  defect  in  the  deed  oTm- 
dgnmenL  rAq^mmi  v.  if  rmtsttod,  p.  40. 
SaeMir^fV«l  andi^jd. 

FORFEITURES. 

Equity  is  not  fbndofmkmg  advanli^eof  Ihifti- 
turesariiing  merely  amn  the  topar  of  &  tiaae  spe> 
cified  :  on  the  contrary,  it  isthe  cooaiant  coone 
to  relieve  against  such  Airfeiturcs  on  makJognde- 
qnate  compenatiQn.  Neltm  v.  C^rrnmfam,  Ex* 
€cutm-  tfBtmpeU,  pL  7.  p.  333. 

FORTHCOMING  BOND. 

The  effect  of  a  writ  of  n^penedbar  may  bn  ex- 
tended to  a  subsequent  judgment  on  a  ftiftitod 
forthcoming  bond,  withoutmuing  onadker  writ. 
jBei<v.Bajy,p.20O. 

Afortheommg  bond,  appearing  in  other  napcala 
to  be  m  proper  fboD,  ought  not  to  be-qnaalwd  an 
die  ground  that,  in  the  oUigatory  or  nenal  pvt 
thenqf.  a  MafO;  it  kA  tor  the  names  oftbe  obi«Dcs. 
Beak  v.  Hlitpn  and  tthertn  p.  380: 
A  fbrthcoming  bond,  being  inserted  in  the  tiam- 
criptof  then  coed,  is  to  betaken  as  the  boad  on 


which  the  court  gai  e  judgment,  withovt  any  t 
tificate  by  thr  clerk  to  that  effbec  iMc/.pl  S. 
If  a  judgment  quashing  a  fbrthcoming  bond  be 
reverted,  the  AjppeUate  court  wiU  not  proceed  to 
give  judgment  fbr  the  plaintiff;  unless  it  ngularlr 
appear,  ihat  thr  defendants  had  Irgal  n&e  of 
the  motion,  or  appeared  to  oppoaeiu  U;  thesv- 
fore,  there  be  no  mltftxceptmu,  making  the  n«»> 
tiee,  stated  in  the  record,a  part  thereof,  and  it  do 
not  appemr,  by  the  >ii4rmenr  itaeU;  that  the  do. 
fiindanti  had  legal  notice,  or  appeared  m  the 
court  below,  the  cause  thould  be  scut  back,  to  give 
the  plaintiff  an  opportunity  to  prove  his  nooee, 
and  the  dcfbndaau  to  make  aiiy  defence  thereto, 
wUeh  their  case  may  admit  of,  aeeording  to  law. 

A  Judgment  cannot  be  obtained  upon  a  fbr 
mg  bond,  baaring  date  befhre  the  7th  of  Jaa 
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1807,  tgAtntt  the  iherifT  to  whom  the  eitate  of  a 
rtew«»ed  ohligw  hit  been  eommltird,  at  agaloM 
mnezeeator  or  adminutnitor  in  mdlamrf  oa«e«; 
but  the  pfauntUr  mutt  exhibit  bwdaiak  belbrethe 
coait,aeeordinK  to  the  act  otf  1703.  JkelwMi  &  Ji0> 
fM,  Executmn  ^Farmo,  r.  EweU^  p.  436. 
••  Uader  the  set  ofJamuuryaiit,  1800,  **eoocenihis 
KieeatkMU,  and  %  other  pui^iotet,'*  the  debtor 
was  not  emitled  toa  stay  oTeteeatloa  or  to  a  tale 
ofthe  |aupcrt>  on  eredit,  on  tmifjkrthepming  bmt 
caeaMed  ^ifkr  the  patMge  thereoC   Riehanltm 

T*#W«W,p.513. 


FRAUD. 


See  Cmeai;  tmi  N9imhir.  CnmrnU,  p.  155. 
A  Conn  or  Banity  oqght  not  to  rire  itt  aU  to  a 
plaintiff  etein»«  under  a  deed  ornft  fWnn  a  per- 
ioa  who  made  a  previous  tfamfbr  oTthe  tame  pro* 
pertv  to  another.  Ibr  the  purpote  ef  dafrauoins 
ereutort ;  the  ol^eetafthebiQbeingtoenfiNeea 
secret  trust  between  such  tnnsfbror  and  tiant* 
feree.  Aion'i  Admw.  ▼.  HcM.  p.  187. 
A  plaintiffeomes.  with  a  bad  giaee,  tntaa  Cout  of 
Equity,  to  enforce  a  promise  which  was  in- 
duced by  unfbunded  and  dehuire  representations 
on  hii  own  part  Parker  v.  Carter  and  tthtrt.  pL 
7.  fc  373.  «^ 

A  Din  of  exceptions,  stating  flieplaktCiffolRered 
nroTe,  thata  deed  from  a  third  person  to  the  d 
Rodant  was  obtained  \iy frauds  to  defeat  the  rigft 


,^ .„  defeat  the righta 

oicrtuBttr*  and  furchoterty  and  that  the^court  re> 
Jeeted  such  eridenee,  (without  stating  that  the 

"  ■       ""  T,WhO(M* 


anrf^urcAm 

I  eridenee,  i,   

pUdmtiffynA  a  creditor  or  Mirchaser,  whdiM*  rights 
were  aflbeted  by  the  deed,)  is  alio  too  vague  and 
uncertain.  Fwwler  y.  Lee^  p.  373. 
In  an  action  of  trespass  oo  the  case  agfHnst  a  eoa»- 
mon  carder,  if  it  appear,  by  a  biU  or  exeepckms, 
to  have  been  prored,  at  the  trial,  that  the  &t^ka- 
dukt  fraudukntly  opened  certmn  packages  and 
cades,  being  in  hb  care,  and  belonring  to  the 
plaintiff,  took  thereftom  a  part  of  their  eonientt, 
and  conrerted  the  same  to  Us  own  use ;  but  not 
that  the  said  contents  yien  ftltnimui^  carried 
away;  such  offence  is  to  be  considered  as  aotount- 
mg  to  a  trespass  tmly.  C^k  t.  Darty^  p.  444. 
The  aet  of  Hmitations  may  be  pleadedin  bar  to  an 
action  ajminst  a  common  earner,  for  liraudulentlv 
embezzung  goods  entrusted  to  his  care,  <ML  pi.  i* 
A  tale  of  a  tiart  of  hmd,  by  •  debtor  charaedin 
execution,  is  not  necessarily  fraudulent  ana  void 
astothecftrditorsatwhosesoit  he  is  in  custody, 
but  amy  be  supported,  if  made  to  a  bona  fide  ere- 
mr  reasonable  eansideration,and  withoutany 
t  agreement,  or  understandmg,  between  th» 
panics,  that  the  land  is  to  be  holden  fbr  the  tise 
and  benefit  of  such  debtor.  BuUtek  v.  /rvine'f 
i«d^nrr.p.45a.pl.l. 

Where  a  charge  of  ftaiod  Is  made  in  the  bill,  but 
denied  in  the  answer,  and  the  testimony  is  sudi 
as  to  leave  It  doubtfu^  the  Court  of  Euuity  ought 
to  direct  an  issue  to  ascertain  it  JbUf,  pi.  3. 
If  a  debtor,  charged  m  execution,  convey  a  tract 
of  his  land  without  a  reasonable  conriderationj  or 
with  a  secret  agreement,  or  undentanding.  that 
the  person  to  whom  such  oonveyance  is  made, 
shall  hoM  the  land  fbr  hu  use ;  and  he  after^ 
wards  take  the  bath  of  insolvency ;  a  eveditor, 
at  whose  suit  he  was  not  in  custodjr,  may  file 
a  bill  to  hate  the  conveyance  set  aside  as 
firaudaltnt;  and,  upon  iti  appeariiig  that  such 
was  the  case,  such  creditor  6urat  to  have  liberty 
to  make  the  sheriff  a  party  to  tne-suit,  and  obtain 
satisfaction  of  his  claim  as  may  appear  right 
iAidpLS. 

FREEDOM. 

A  native  American  Indian,  brought  into  Tirginia 
sinee  the  year  1691,  could  not  htwfiiUybe  held  in 


davAy  here ;  notwithstanding  sudi  Indian  was 
a  slave  in  the  country  fh>m  which  he  or  she  yas 
brought    Butt  v.  Racket  tr  •ther*t909, 

FRAUDS  (STATUTE  OF.) 

1.  A  letter  promising  lo  make  a  deed  (br  a  tiact  of 
land,  **  according  to  centrocf,**  b  a  sufllcient  me* 
morandum  or  note  in  writink  under  the  act  **  to 
prevent  fhiuds  and  perjuries,"  notprithHandhig 
the  ^<rin«  of  such  contract  are  not  mentioned ; 
if  the  party  claiming  the  conveyance  of  the  les- 
timonv  can  prove  by  one  witness,  what  price  waa 
agreed  to  begiven  for  the  hmd.  jJmem  v.  fbh 
nal^»  whnMHralm'  and  hevt^  p.  77. 


GIFT. 

1.  In  detinue  fbr  a  shve,  the  plaintiff  proved,  that 
the  defendant  (whose  wifb  was  enntled  to  the 
abve  in  <|uestioii,  as  pan  of  her  dower  of  the 
estateof  a  fbrmer  husband)  had  given  said  slave 
to  the  plaintifl^s  wife  when  aybne  <ste^  t^pm  ctm0> 
Um  that  her  brothers  (in  whom  the  reversionary 
Intoiett  was)  would  Jom  in  a  deed  conveying  to 
her  the  absolute  title;  that  thq/  firomitedand 
agreed  to  execute  metk  deed,  but  never  did  g  and 
one  of  them  afterwards  refused  to  do  so :  uponn 
demurrer,  this^vidence  was  adjudged  insufncient 
to  entitle  the  plaintiff  to  recover.  FUxfuigh*§ 
4dmx,  V.  Beate^  p.  180. 

8.    See  fraud,  Roane*t  Admr,  v.  Fcdbi^p.  187. 

GUARDIAN. 

1.  See  Seeurkus  uodS;^tgW9od  v.  Dandrl4ge  and 
•eAcr#.p.  380. 

8.  Anfdloejci4fmeii<againtan  infknt,  who,  in  the 
writn  namedas  defendant  by  I.  K.  kUguardum^ 
cannot  be  sufmorted,  but  miut  be  revcrwd  in  teto, 
if  there  be  nothing  in  the  record  to  shew  that  I.  K. 
was  giurdian  by  testament  or  ex  provishne  tegif, 
or  guardian  ad  litem,  appointed  by  the  court 
Jirswfi#  V.  M'Raea  Exort,  p.  439. 

3.  j^were,  whether  a  writ  against  an  infiuit,  and  his 
testamentary  or  etatutory  guardian,  or  his  guar- 
dian in  neage,  would  be  good  without  any  special 


^SZ 


I  neage,  would  be  good  without  any  special 
itmcntby  thecoun  of  the  I 


adHtem*  Ibid. 


!  person  as  guar* 


HEARSAY. 

1.  Im  trespass  fbr  goods  taken  away,  proof  by  wit- 
nesses, that  the  penon,  of  n^om  the  ptamtiff 
bought  the  goods,  w»s  heard  f  tay^  before  the  in*, 
stitotion  or  the  toit,  that  when  he  sold  them,' 
they  bdonged  to  the  defernlant,  is  not  admitsihie 
evioence  against  the  pfaiintiff.  VaughaiCe  Admi' 
fiWrotar  V.  Winckkr*  Execuim-,  p.  130. 

HKIRS. 

1.  In  debt  on  a  bond,  against  the  hdrs  of  the  obligor; 
if  the  writ  0>emg  made  part  of  the  record  by 
oyer)  be  against  four  penons  a>  heirs  of  said  oUi- 
gor;  hut  oy  the  declaration^  three  onUf  be  charged 
as  sudi ;  the  declaration  is  too  d^ectire  for  a 
judgment  to  be  entered  thereupon  for  Uie  pMo- 
tiff ;  and  defect  is  not  cured  by  verdict  ff^atton** 
Exor.  V,  LyncA'*  heirs,  p.  94. 

%  The  heirs  of  a  vendor,  retaining  the  legal  title  to 
tfie  land,  ousht  not  ^o  be  decreed  to  make  a  con- 
veyance with  general,  but  with  special  warranty ; 
no^r  ought  they  to  be  compelled  to  pay  coits, 
Fenntngion  v.  Hawy  &  othere,  p.  144. 
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HUSBAND  AND  WIFE. 

1.  In  detinoe  for  tliiTei.  proof  on  the  part  of  the  de. 

f«yiidaiic  that  the  phiinr\fr  brought  to  his  hou^e 
one  of  th^  shves  who  had  rtin  away,  and  th-  n 
said  he  had  gtren  ihrm  to  (he  dnfendauOi  ivlfe^  it 
not  amdtmve  in  hw  f  ivour :  biit  the  court  may 
hutruct  the  jury  that  if,  from  the  evidence,  iht-f 
believe  the  plaintifThad  given  the  >biv^  •  to  the 
delendanty  they  thoald  find  for  him.  Boatright  r. 
Mfgti*'  P*  145. 

2.  Set*  aft;  and  FUxhugh^s  Admitdstratrix  r.  Beale^ 
p.  186. 

3.  Upon  the  death  of  a  huihand,  who  survived  his 
wife,  and  adminiiterrd  upon  her  estate,  his  exf 
tf,  (or.  it  teems,  his  admittistrator,)  U  mtitlcd  to 
be  administrator  dr  btnis  non  of  the  wife,  in  pr» 
^renee  to  her  turn  of  kin.  Hcndnn  v. Tci^m, 
p.  231. 

4.  it  se^^tj^AOfK  that  U\%  executor  it  entitled,  iu  pre- 
ference to  hit  residuary  Irgater.  IbiC 

B»  Althoupii  it  n  not  competent  to  a  husband,  after 
hi<  marriage,  to  defeat  or  ob»tmct  hb  crfditon.  by 
selli/fg  or  exchanging  his  property,  and  i^iliiiig  a 
ton\-eyanceof  the  money  or  other  proiirrty  re- 
eeired  therefbr.  to  'he  use,  or  for  the  b  in  fit  of 
h".i  wife  and  family  ^  'sucli  conv  yancrs  being 
deemed  voluntary,  and  fVaudulent  as  torrrditorsi) 
yet  the  ease  may  be  oiherwue  in  rel>ik>n  to  so 
tnuch  uf  tiiefa  monry  or  other  |>ropt*i-ty  as  goes  to 
•ompensate  the  jutt  interests  of^  thf  wife..  If, 
fherc fore,  the  wife  reUnquish  her  right  of  dower 
in  other  land,  in  consideration  of  such  convey- 
ance, the  value  of  such  dower  ought  to  he  ti^ed  to 
*  her.  in  opposition  to  the  claims  of  her  husband*i 
creditors.    Quaries  v.  Lmy,p.  251. 

0.  A  decd,deeUring  a  loan  of  a  slave  from  a  fhther  to 
hi<  dangliter.  during  her  life,  and  a  gift  to  her  chil- 
dron  hlccr  ht  r  di-srli,  {bring  admiftrd  (o  record  wi 
pr»>f  btfone  rvitiiest  amy.)  is  not  gwxl  agatn«t  her 
liusband*s  cmdiiort,  or  purchas»n  from  him, 
withonc  notice  of  tuch  deed  :  possession  f»f  such 
slave  haiiiig  remained  with  the  husband  fur  five 
years  without  interruption.  Lacy  6*  •thtrs  t. 
»Tif£>n,p.3i3. 

7.  Quegre,  whfthei  a  punJiater  from  the  husband, 
t9i(h  nttice  of  the  deed,  wouM  not  have  been  pro- 
tected by  the  Are  years  possession,  in  thb  case  ? 
Ibid, 

t.  A  deed  of  roarriare  settlement,  conveying  '*  all  the 
lands,  slaves*  gooat,  chattels,  aiid  property,*' of  the 
wife,  includes  her  chtfs  in  action ;  so  that  a  turn 
oT  money  due  to  the  wife  before  the  marriage, 
win  not,  when  recovered,  belong  to  the  husband, 
but  to  the  trustees,  for  the  uses  specified  in  the 
deed.  Wdcox  v.  Hubardand  oi Iters  f  and  Hubard 
▼.  Wilcox  and  others,  pi.  2.  p.  246. 

0.  In  snch  case,  theref)Nv,  a  sabmission  to  arbitra- 
tion, of  a  controversy  concerning  a  debt  to  the 
wifir,  being  made  by  the  debtor  with  the  husband, 
is  To|d«  as  reUting  to  a  sulfject  not  in  thi  ir  power 
to  control.  fFiteor  r,  Hufiard^  othertt  and  Hubard 
r.  Wtfcox  &  others.  Ibid,  pi.  3.  p.  346. 

!•,  See  Tiiie;.  and  ATClenahansr.  Hannah,  p.  4W. 

lu  See  Fo9»e9ti»n;  and  Garland  v.  i:nf#,p.  504. 


INDIANS. 

1*  A  mtire  American  Indian,  brought  into  VirgiiUa 
sinoe  the  year  IA91.  cohM  not  bwAiilv  be  held  in 
alavery  here;  notwithstanding  such  ifndian  was  a 
sHve  in  the  country  fVom  which  ho  or  she  was 
brought.    Buu  v.  Rachael  and  others. 

INFANT. 

1,  hnoJHeejudgment  agahist an  infant,  who,  in  tlie 
wmis nancd  as  defendant  hyl.K.  hU  guardian, 


cannot  be  supported,  bat  mast  be  ntfcit^  la  ttftk 
if  there  be  noihing  in  the  record  to  sl»ew  thac  /• 
K  was  guardian liy  tettainetit  or  ex  pimiisstm 
lefiis.  orguaitliiui  ad  litem  appointed  by  die  csmn. 
Br 'tons  v.  M'Rne's  Rxerutors,  p.  430. 
Q'tfT'-e^  wht  ther  a  writ  ag^iiut  an  infant,  nnd  iM 
testanicntar}-  or  statutory  guardian,  or  his  ^Bat 
diaii  in  socage,  lA'ould  be  good,  witboat  any  special 
appointment  by  tbe  court  df  the  same  peraaa  at 
guardian  od  Idem  f    Ibid, 

INJUNCTION. 

In  a  suit  upon  an  administration  bond,  fiv  the  be> 
nefit  of  distributees,  {two  of  whom  -were  fho  mhmi- 
nistroforsy)  JM^Z^^x.  was  rendered  agasast  the 
executors  of^  I  he  steurky  onty^  fbr  the  amoon*  of 
the  inventory.    On  a  bill  in  equity  to  is^ioin  tUs 
judgn*ent ;  it  appearing,  by  an  ex  parte  sttlk 
ni(*nt  in  a  County  Court,  that  a  roiuidrcable  pact 
of  the  estate  hadTbeen  bona  fde  dkhtirsed  by  that 
administrator;  and  partly  to  some  of  tbe  <Sstx*' 
hutees ;  relief  was  gnren,  tliougb  m»  defcnee  had 
been  made  at  law.    Preiton  and  others^  Execaion 
tf  JVnU^  V.  GrestamU  DistHbatees.  p.  110. 
See  Uiury  ;  and  Fox  v.  Tali^crro^  p.  243. 
Under  tlie  act  of  January  27ih,  1810,  tbe  Judges 
of  the  Superior  Courts  of  Chaneery  were  aal 
^mpowt  red  to  giant  appeals  from  nrden  far £000- 
JutKHi  of  injunctiOQs.    Sjpencer  r  SmMh.  p.  31S. 
A  purchaser  (^  land  having  given  boisd  and  saeo- 
riiy  for  the  price,  without  netting  a  good  tttle»  st 
n  conu>etent  to  him  to  bind  bis  sarcty.  as  well  as 
him^flf,  by  waiving  such   a'  title,  aa   he  laigbt 
otherwise  have  ituristed  npoik,  as  a  cawiftfaa  fof 
cedent  to  the  payment  of  the  mosiey.    I£  tber» 
'    fore,  hedo  notanpealllromaD  Ofderdisaotsiagaa 
iinuitction,  whidi  was  gnmted  h mi  fbr  tbe  want 
of  title,  his  surety  has  no  light  to  another  ii^«ae> 
tion  upon  the  tame  grou^    Rou  ▼.  Woododk 
and  others,  p.  324, 
fiut.  in  such  case,  the  poircfaaser.  or  the  sarcty. 


noiwithstandiag  thedissohitiun  of  tbe  iiiia 
Ibid.  pi.  2. 

0.  Jt  teems  illegpl  and  irregular  to  mm  aa  isyaae' 
tion,  to  continue  in  force  nntU  tbe  eoaiiar  aa  of 
answer,  and  then  to  stand  disaolved  withaat  a 
rule-  nisL    Ibid.  pi.  3. 

7.  The  3d  section  of  the  act  of  January  SOtb,  1M4, 
'*oonreming  the  proceedingt  in  the  Coaru  of 
Chancery,**  does  nut  apply  to  a  bSI  which  is  not 
merely  a  bill  of  ii^Junctkm,  but  has  the  ftrthrr 
olvect  in  view  of  obtaining  a  decree  fisr  a  coarcy* 
ance.    Hough  y.Shreevr^p,  490, 

8.  A  date  to  the  inquisition,  npon  a  writ  of  arffvsrf 
damnum,  is  not  essential,  if  it  be  stated,  aadcr 
the  hands  and  seals  of  the  Jurors,  that.  '*hi  sir- 
dienreto  the  annexed  writ,  they  viewed  dbc  laaii 
in  question,  &c**    Dawtan  r,  Mmns,  p.  53S, 

INQUISITION. 

1.  1  f  the  Jiuy  in  a  mill  case  find,  that  a  certain  BB» 
her  of  acres  of  land  bdongaig  to  A.  B.  will  he 
overflowed,  estimated  at  a  eenain  prica,  and  tint 
all  other  damagea.  which  the  said  A.B.wiUsQs* 
tain  fbr/>r«Aq6fe  injury  and  lacoananenras,  are 
estimated  by  them  at  a  fbrther  sum,  esiprewd  ia 
their  inquest ;  it  is  special  enough.  Dmmm  r. 
Moons,  pi  53#. 

JEOFFAILS. 

1.    SeeDerfme;  andlCmlT.jffiaMen<p.71 

S.    See  Variance  ;  and  fTatsonU  Exeeytar  w.  Lymtft 

hebre,  p.  M.  _ 

3.    In  trespass  agaiau  an  adninistntar  fbr  goadi  v> 

ken  awaj  hy  the  intestate,  jndlgiDcnt  oogCc  not  ta 
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be  revcracd  for  coDcludiog,  **  and  the  defbndtnt 
mtf  be  Uktn,**  9u^  insUrMl  of  "  and  the  defen- 
dLnni in merof^  ISce.  Vaughan^i  Adtmnititator v. 
JViiwiderU  Extcufr,  p.  136. 

4.    See  Amendment ,-  and  Bontright  r.  Mejt^t^  p.  145. 

S»  It  seem*t  that  a  deebraiiob,  in  behalf  of  a  mercan- 
tile oonipany,  by  the  name  tf  the  ^rm,  (omittini; 
to  mention  the  names  of  the  partner^i)  u  food  af- 
ter verdkt,  Tttty^t  Extcuter  r.  Dmald  and  Co, 
p.  430. 

6.  It  teems,  that  a  plea  tS**  the  act  «/  limitaftmt^  in 
those  wirdt  eniy,^  to  whieh  the  pfarintilf  replies 
generally,  is  good  after  veidiet.    C—k  v.  Darbyt 

7.  Ihe  plea  of  "'fuOy  admlnUtered,**  ought  not  to 
conclude  to  the  eoantry  bot  with  a  verification, 
Efipeai'e  AdnumHrator  r.  Baxeley^e  Admiaiitra' 
f«r,p.466,pl.3. 

JOINDER. 

1.  In  a  suit  againtt  two  defendants,  the  proeeis  was 
•erred  <m  one  only :  a  plea  was  flVid,  appearing, 
on  its  face,  to  be  the  joint  plea  of  both ;  to  whidi 
•k<>   .a^u...«p  <i..^..._j  .  -«— — ^bing  it  u  **  the 

'  the  transcript  of 


idefimdant,  

in  law  to  bar  the  phuntifik  from  baring  their  said 
swtion  agaiut  him,  Sec.  prays  Jodgment,  &c'  ** 
It  was  determined,  that  the  won!  **  defendant**  m 
the  demurver,  did  not  restrict  it  to  the  plea  of 
one  defendant  only :  andthat  the  joinder  was  by 
both  defendants.  Higginbatham  ▼.  Bromu,  pi.  1, 
pt.516. 

JOINT  ESTATE. 

1.  See  Lien  ;  and  Forde  t.  Herron,  p.  310. 

JUDGMENT. 

1.'  Under  the  act  of  January  29, 1805,  *<to  reform 
the  praeciee  of  the  District,  County,  and  Corpo- 
ration Courts  in  certain  cases,**  judgment  may  be 
entered,  as  well  as  execution  issued  for  itUereH, 
though  not  mentioned  in  the  writing,  and  not  de- 
manded by  the  declaration.  Batrd  v.  Peter't  Ad- 
mini«<raror.  p.  76. 

2.  If  ^  appeal  be  taken,  bat  notjierfeeted,  by  giring 


u  ^1  spifcsi  uc  wikcn,  vox.  noi  peneciea,  ny  giTing 
bond  and  security,  a  writ  of  supersedeas  10  the 
same  judgment  may  be  obtained.    Day ,  Executor 
efTcaef,  V.  Pickett,  p.  104. 
3k ,  See  Limitations  (Act  of) ;  and  Ibid, 

4.  See  Capiaturi  and  Vaughan's  Admhiistrator  t. 
WinckUrU  Extcuter,  p.  IJO. 

5.  If  the  writ  be  issued  against,  and  served  upon, 
•ne  person  only,  who  alone  appears  and  pleads ; 
yet.  if  the  decbuation  6e  against  hhn  and  another  / 
and  judgment  be  entered  against  **the  defen- 
danu  r  such  judgment  is  to  be  undentood  as 
against  both,  and  thetefore  erroneous  as  to  the 
one  who  never  pleaded.  And  such  erroneous 
judgment  majr  be  reversed,  (as  to  the  person 
agaimtwhomitis  improperly  entered,)  upon  an 
appeal  taken  by  the  otbt-r  defendaut.  GraAam 
and  Scott  v.  Grahamand  Lane,  n.  105. 

«.  igt'^^'v,  whether  after  a  verdict  for  the  ddbndant, 
anda  new  trial  granted  to  the  ptaintifT  upon  his 
paymg  costs,  the  court  may  permit  the  pVinttfT 
to  dismiss  his  suit,  and  may  render  judgment, 
men  such  t&smistisn,  for  the  costs ;  or  whether 
judgment  ought  to  be  entered  t^en  the  verdict,  on 
the  phuntiff^s  reiVasing  to  pay  the  cosU  of  the 
tnal ;  of  which  rdUsaisiieh  order  to  dismiss  the 
suit  may  be  considered  sufficient  evidence  ?  C^- 
tncn  ir  Rkhardswv.  Russett,  p.  807. 

7.  If  a  shenflPs  return  on  a  writhe,  **  executed  and 
coBunicted  to  jail  /hr  vntnt  ^  baU,^  judgment 
«08wpo«  to  be  entered  fegaintt  the  deftndant  and 
bati,\m  agaawt  the  dtfendmt  tnlyi  noiwith- 


standing  a  bond,  purporting  to  be  a  bail  bond, 
was  returned  wiih  the  writ,  Henry  v.  Green,  p. 
227.  "^ 

8.  A  record  legally  authenticated  of  the  proceeding^ 
of  a  court  of  competent  authority,  in  any  oilier 
of^the  United  State*,  is  conchi»i\«.  evidrnee  in 
the  couru  of  this  state,  to  shew  ihat  a  judgment 
was  rendered,  and  the  party  was  cumnelhble  to 
pay  the  amount  recovered  against  hiin  ;  bi,t  it 
may  be  opposed  by  proof  of  frnud  or  collusion,  or 
of  subsequent  payments  or  discounts.  Bifvrd  v. 
Buford,  p.  241. 

9.  llie  effect  of  a  writ  of  sutersedeas  may  be  ex- 
tended to  a  subsequent  judgment  on  a  forfeited 
forthcoming  bond,  without  issuing  atiofher  writ. 
Bell  V.  Bugg,  p.  260. 

10.  A  judgment  ought  not  to  be  entered  on  a  bond 
for  a  sum  of  money,  "  subject  to  a  credit  for  a 
hogihead  of  tobacco,**  without  ascertaining  lU 
vaTue  ;  but  the  amount  of  such  creilit  tbould,  in 
the  first  place,  be  au'ertained  by  a  writ  ofeiiquiry, 
and  judgment  should  be  rendered  for  the  balance. 
Early  v.  Moore,  p.  262. 

11.  In  debt  on  a  judgment  fur  the.  penalty  o'*  a  bond. 
•*  to  be  diKhargeuby  asmatlcrsum  with  intorest," 
the  declaration  ought  not  to  UemantI  the  *ntalier 
sum,^  vfith  interest  tUlpaid,^  but  •*  theprr^tty  to 
be  diKharged  thereby."^  And  error  in  thw  respect 
is  fatal,  even  after  verdict.  Anderson,  Admr,^ 
Cody,  r.  Price,  p.  307.  "^ 

12.  See  Damages  ;  and  CahUi,  Executor  of  Quin,  v. 
Pin/ony,  p.  371. 

13.  A  forthcoming  bond,  being  inserted  in  the  tran* 
script  of  the  record,  is  to  be  takt  n  at  the  boid  on 
which  the  court  gave  judgment,  without  any  cer- 
tificate of  the  clerk  to  that  effect.  Beafe  v.  H^U- 
son  and  others^  pL  2.  p.  380. 

14.  Two  suits  were  instituted  on  the  same  day,  in  be* 
half  of  the  same  pbintifls.  The  writ  in  each  case 
wBsagainst  A.  B.  and  C.  D. ;  but  endorsed  to  be 
serveaon  A,  B.  only  ;  in  one  case,  ImU  was  re- 
quired: in  the  other,  not.  The  dechuvtion  in- 
cluded both  A.  B.  and  C.  D,  as  defendants.  The 
appearance  bail,  in  the  case  in  which  bail  was  w 
quired, entered  into  a  recognizance  as  special  bail 
for  them  both;  and  (according  to  the  transc/ipt  of 
the  record,)  they  appeared  by  /A«ir  attorney,  and 
pleaded  payment.  In  the  other  case,  no  plea 
was  filed,  or  appearance  entered,  except  that  A. 
B.  on  whom  the  wnu  were  served,  came,  in  pro- 
per fterson,  and  acknowledged  the  plaintiff's  ae> 
lion  in  both  suits  ;  whereupon,  judgments  wei« 
entered  againtt  him,  and  C.  D,  also.  It  was  held, 
that  C.  D.  was  sufllciently  a  defendant  to  both 
suits  ;  and  that,  if  there  was  error  in  the  judg- 
ments, it  could  not  be  corrected  on  rooiioii  after 
five  years  had  elapsed  firom  the  dare  of  the  judg- 
menu.    Wrenn  v.  Thompson  and  Veiuh,  p.  377. 

15.  If  a  judgment,  quashing  a  forthcoming  bond,  be 
reversed,  the  appellate  court  Will  not  proceed  to 
give  judgment  for  the  pLiintiff.  unleas  it  rvgulariy 
appear  that  the  defendants  had  legal  notice  of  the 
motion,  or  appeared  to  oppose  it.  BeeAe  v.  WU- 
son  and  others,  pi.  3.  p.  380. 

16.  The  whole  effect  of  a  judgment  for  the  plamtiff 
in  ejectment  u,  to  put  the  lessor  of  the  phiintiff 
iaxo  potsrssion  of  the  land,  and  (he  only  point  de> 
cided  is,  that  he  has  a  better  title  to  x\se  possession 
than  the  defendant,  Chapman  v.  Armisteads,  pL  5. 
p.  382. 

17.  SeeS^CT^;  and  Segouine  v.  the  Auditor,  nl.  4, 
p.  308.  "'^ 

18.  A  notice  that  a  motion  win  be  made  for  a  judg- 
ment againtt  a  sheriff  for  the  amount  of  ln»  re- 
ceipt for  sundry  executions  for  fines,  "as  appears 
by  a  copy  of  said  receipt,**  b  sufficient,  without 
mentioning  the  sggrec;ate  sum  due  the  separate 
amount  ot  each  cxecutiofv  or  the  time  when  d%, 
livered  to  the  sheriS;  Andajudgmentthereopoir; 
for  the  aggregate  sum  due,  without  distingtii«hmg 
the  amount  of  ^ch  exeeutioii,  will  be  sustained. 
If  conformable  to  biw  in  other  respects.  Saouine 
Y,  the  Auditor  ofpubOc  occmtrnt  p.  398, 
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10.-  A  jqdgraent  by  defiinit  igftinst  a  theriff  fbrflnes 
eollecied  upon  execiiUooi  id  behalf  of  the  com* 
•inonwtalth,may  becustained,  although  his  receipt 
for  the  ciecations  be  not  inserted  m  the  record. 
V.  398. 

ao.  See  Bfli/  ;  and  Grayt  r.  Hines,  p  437. 

If  the  jury  And  a  Trrdiet  for  the  debt  in  die  ded«* 
ration  meniioiied  and  ihe  |rfaintifi;in  rourt,  r» 
lease  so  much  tfaen^  as  u  equal  to  the  credit 
endorsed  on  the  bond  ;  judgment  oaght  not  to 
be  rendered,  to  be  discharged  b^-  the  jMrtnent  of 
the  sura  stated  in  tl»e  condition  of  the  bond, 
•otgect  to  a  deduction  ot  the  ci^edits  endorsed ; 
bat  such  deduction  ought  to  be  maie,  and  iudg- 
ment  rendered  for  the  real  balance  due  Crmy» 
T.  Hine»,  p.  437. 

21.  See  lufimt ;  and  Brmvn*  t.  MPSae't  Exeeuttrtt 
p.  439. 

28.  ifa  judgment  be  rendered  against  an  administn- 
tor  for  a  debt  of  his  intestate,  and,  after  hb  death, 
an  aetioD  oi  debt,  suggest  in^  a  devastavit  to  have 
been  committed  by  him  in  his  lifetinte,  be  brought 
sigainst  his  administrator,  such  drfendant  is 
estoppe^  by  the  judgment,  fh>m  pleading  that  no 
asseu  or  the  estate  of  ihe  original  intestate,  ever 
came  to  the  hands  of  the  saidoriginal  admlnistm- 
toc  EppetU  AdmbditrcUri  t.  Bagley**  AdmHU' 
atrat^r^  pi.  4.  p.  4M. 

SS.  A  vetdict  and  judgment  at  law  against  the  pUii- 
tiff  is  no  bar  to  his  recovering,  in  equity,  for  the 
sMae  cause  of  action  ;  it  not  ap|ieariiig,  that  the 
nterits  of  the  controversy  were  A1II7  and  lUrly 
tried  and  determined  at  law ;  and  the  ease  stated 
in  his  bill,  and  supported  bv  proof,  being  such  as 
to  entitle  him  to  eqaifahle  rcHeC  HawkHu  v. 
Depriest.p,  469, 

84.  Under  the  8th  and  10th  sections  of  the  act  to 
organize  and  establish  a  superior  court  oTIaw  in 
each  eounty  of  this  commonwealth,  it  was  the 
duty  of  the  clerk  of  the  District  Court,  in  a  case 
in  which  one  of  two  defendants  had  confessed 
judgment  and  the  other  had  not,  to  send  the  pa- 
pen  to  the  Superior  Court  of  that  county,  in 
which  the  defendant,  as  to  whom  the  cause  was 
still  pending,  resided.  Payne  and  tUtertr.  Ladd, 
pL  S.  p.  483. 

85.  And  it  seems,  that  if  there  was  nothing  in  the  re* 
cold  to  shew  the  contrary,  the  eounty  in  wbieh 
the  defendant  was  arrested  was  to  be  considered 
that  in  which  he  reeided.    IhUL  pi.  3. 

36.  SteBiltaf  Exchange;  and  Crnnfibelir.  Mttby,  p. 
487. 

87.  llie  lien  of  a  judgment  upon  the  tends  of  the 
party  relates  back  to  the  cemmencemeru  of  the 
term  at  which  it  is  obtained.  MiOual  Auvmtce 
Society  v.  Stanard  and  athere^  p.  539. 
If  a  judgment  creditor  (vfk^iut  mhu  out  exteu' 
CHfiJfileabillin  Chancery,  to  get  sotis&etkNi  oot 
of  the  real  and  pertmal  proper^  of  Uie  debtor ; 
die  whrie  being  conveyed  by  a  deed  of  trust,  ei- 
ecuted  daring  the  term  in  which  the  judgment 
was  obtained,  and  providing  that  the  property 
conveyed  may  be  soM  by  the  trustees  to  answer 
the  purposes  of  the  trust ;  the  court  oos^t  to  dis* 
miss  the  bill  m  f  ihe  pertmuil  property  ;  without 
fwejudiee  to  the  plaintiff's  right,  if  any,  to  the  re- 
sidnanr  money  resulting  to  me  debtor,  from  dw 
sale  of  that  pmnerty,  after  satisftrinff  tlie  deed ;  bat 
should  direct  the  trustees  to  scA  the  landt^  and, 
outof  Uue  proceeds  ^reoC  to  atisfy  thejiM^ 
fnenf  in  the  ^rttulare^  and  afterwards  to  pecfonn 
the  trusts  reposed  in  them  fay  the  deed.  Mutual 
jUeuraace  Seckty  r.  Stanard  and  tthere.  pL  8*  p. 
539.  »  1-     K 

INSOLYENCT. 

^   If  a  dctMor,  having  taken  the  oath  of  insolvency, 
'   afterwards  bny  a  ttact  of  land  of  commission. 


88, 


under  a  decree  in  ehaneery,  and  convey  it  hjr 
^ — J  of  bargain  and  sate,  theparefaaserftonhina 
u  entided  to  recover  in  ^|eetme&^  a^iaiiitt  the 


defendant  in  chancery  withholding  the  piiiif  ■siaii^ 
whatever  the  daima  of  such  vendor^  inMliiiws 
may  be.  Chapman  ▼  Armuteade,  pL  3,  p.  3^2. 
IfadebtorchaigedinezeeatioOfCooTeya  OBctaf 
his  land,  without  a  >«laable  coossdciMMO.  •* 
with  a  secret  agreemesM,  or  iindiisianiiT  oan 
the  person,  to  whom  sach  eoaveyanee  [ 
sfaallhold  die  land  for  his  use  ;  and  be  aA 
take  the  oath  of  insolvenc}- :  a  creitiior,  at  ' 
•nit  he  was  not  in  custody,  ouiy  file  a  biU  ias  eqm^ 
ty  to  have  the  conveyance  set  aside  as  firandnMil; 
aiid,  upon  Its  appHtfim^  that  such  wna  ^  caae^ 
rach  person  otighi  to  bave  liberty 
sbeiiffa  party  to  the  suit,  and  obtaa 
of  his  claim  as  may  appear  ri^ 
Jrvbu^eAdntri,  pL  3.  p.  410. 

JURISDICTION. 

Itb  the  opinion  of  die  Ceort  of  Appenh  of  Virgi- 
nia, that  s^much  of  the  25th  aeetkin  of  the  net  af 
congress,  passed  September  34th,  1789.  entitM, 
*  an  act  to  esiabush  the  Judicial  Cooru  of  the 
United  States,**  as  extends  the  appeBntr  Joriadn- 
tionof  the  Supreme  Court  of  the  Unaced  Sinws. 
tujadguents  pronouneed  by  aSapresae  Cossit  of 
a  state,  b  not  warranted  by  the  coMdcntsan. 
Hunter  V.  JMonSn,  Device  ef  Fmt fax,  p.  l- 
See  Veto  Trials  Vo.  3,  Priee^o  Exar,  ▼.  Fi^m^e 
Admr,  p.  68. 

See  Equityi  and  Prtefnand  othere,  Exora,  et 
WaU^  V.  CrettmCe  DUtrtbweee^  p.  110. 
Although  an  appeal,  once  allowed,  cannot  be  le- 
galariy  dismissed  fttunthe  Appellate  Coaft,hni 
01  the  mode  presetihed  Iqr  the  statute  ;  yet,  the 
party  obtaining  it  may,  by  his  ca^ireai  eonsefit.  or 
"^  acts  indicating  such  (  -      "* ^ 


ftoin  oljfecting  the  pendencv  th ,  _ 

*"'    "^  ,  wkhthn  eonemrcSKe  if 


Inr  such  acts  ore 

the  adverse  parnr,  reatoie  the  jurisdiction  of  ihe 

court  hek>w.    Fat'^-       "     '     " 

184. 


Fatrjhx  r.  Muae^e  Extamn,  p. 


What  aett  of  ao  appellant,  who  flub  to 
his  appeal,  are  suftcient  to  estop  and 
hun  fron  relying  on  die  pendenct  thereoC  i»:^. 
In  a  case  involving  truet  and  cmMemee,  and  i 
which  It  appears  reasonable  to  sllow  the 
pbinant  the  benefit  of  the  ddei 


lief  maybe  given  in  eqoity,  although  the  paaty 
neglected  to  make  die  proper  d^teee  ait  hnr. 
Spencer  and  mate  r,  mum,  ^VO. 

7.  fee  Caoeats  and  Notandir.Crmnwei^^Ui, 

8.  See  Umitatiam  (aetoQ;  and  Crw'«  Admx.  ▼. 
Berryman,p  18L 

0.  A  verdict  and  judgmoit  at  kwagateitthe  plai» 
tiTis  nobar  to  hn  recovering,  in  equity,  for  the 
same  cause  of  action,  it  not  appearing  that  the 
merits  of  the  controversy  were  ftilly  and  ftiriy 
tried  and  detennined  at  ivm ;  and  the  case  stated 
tai  bis  bill,  and  supported  by  prooi;  being  nsch  as  ta 
enudehim  to  equitable  relieC  JbsriUnf  v.  At- 
A»**,p.469. 

JURY. 


L    See  tnttrvt^em  U  juries ;  and  IFhilaen  ▼.  it  11- 
haneu,  p.  ff*'^ 
Set  Jnotru 
3.  p.  373. 


haneu,  p.  310. 
8.    See  Inetruetimttojuriei ;  and  Fawkr  ▼.  Ur.pL 


IMSPBCTOaS. 


1.    Onei 


Qneimpector  of  tobnceoi,  beinr  i^fored  by  the 
misconduct  of  theodier,  may  brfiig  snit  ■pentha 
official  bond  of  such  delinquent,  against  hha  and 
his  securities.  Scoit  t.  Hardatouu,  p.  863. 
8.  One  inspector  embesxied  a  qoandty  of  transfer  !»• 
bacco  without  the  knowlt^oftheother,wha.ai^ 
posing  it  to  be  in  the  wardwose,  soM  it,  at  dSlca^ 
ed  by  die84di  sectkuHif  die  tobaeiotew,aai  pA 
dw  Bo^ey  ttuingAroB  the  ale  t»  the  pvopoaim 
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«r  the  reedpli,  but,  afterwwdi,  dbeoivrisg  the 
deficieney.  reAuided  to  th*  purduien  the  oraney 
■veeivcd  orthem.  It  was  determiiMd,  that,  fbr  the 
torn  M  refbnded,  he  had  a  tufflcieat  cause  of  ae> 
tioB  ttpoD  the  hood  ofhb  delinquent  eo^nfpeetor* 
p.S03. 

INSTRUCTION  TO  JURIES. 

In  an  aetionon  the  case  fbr  naKeioiu  jproteco* 
tioD,  the  cooit  ought  not  to  instnict  the  Jury  that 
^roMMe  oottje  n^rov0d  to  hareesiMcd  at  the  tine 
the  protecotiod  was  hucituted  ;  hot  should  leave 
the  weifi^  of  the  testimony  to  the  jury ;  unless 
the  facUt  on  which  sudi  question  depends,  be 
agreed  by  the  pleadings,  or  tvbnOued  to  the  osicre 
by  the  parties,  or  by  the  jury.    Crabtrte  r.  Htr' 

See  kuHimiaad  Wyt  f  and  Brntrfght  r,  Meu*% 
p.  145. 

SeelMmie;  and  JUL 

Where  a  reeord  is  oBbed  as  eridenea  on  a  trial 
in  eieetroent,  the  court  ought  not  to  admit  it  to  go 
to  tne  Jury,  **Uprwe  that  the  land  in  dispute  was 
asugned  to  the  pfaUntiff;**  A>r  this  would  be  un« 
deruking  to  decale  not  only  the  legality  and  re- 
levancy of  the  evidenee,  bat  also  its  wdght  and 
effect.  It  should  be  admitted,  oniT,  as  (9(b/ testi- 
mony, in  rekition  to  thesubifet  incontroTersy: 
laivmr  the  Jury  to  determine  what  flwts  are  proved 
by  it.  frhitacrtr.itlthamy,p,3W, 
Itiscrror  in  thecoutt  to  instruct  the  Jury,  that 
either  party  **  M  a/Ur  ^ttrcAofcr  yir  a  vo^uoMe 
emuldtratitm/*  that  being  a  question  which  ought 
to  be  left  toihe  jury  upon  the  evidcnee.  Ftmter  v. 
Lee,  p.  373. 

In  case  Ibr  a  maKeioos  proseeation«  the  conrt's  in- 
structing the  jury  that  a  magistrate's  having  com- 
'itted  the  plaintiff,  or  boimd  l^m  hi  a  recogni> 


___s  to  answer  the  charge, ' 
evidence  of  probable  cause  to  induce  the  proseen- 
tMMk**  is  not  to  be  understood  asexehiding  flom 
theJurj^iOther  evidence  on  the  part  of  the  plaintiff', 
to  oisprove  the  probable  cause  Infbiible  flroo  such 
commitment  or  leeognixanoe.  Mtmkkx  v.  .McA- 
Mfi,  pL  S.  p.  403. 


INTERROGATORY. 

1.  A  defSe«t  in  ihe  chargbyt part ,oir  e  bill  cannot  be 
supplied  by  a  subsequent  interrogatory.  Parker 
V.  Carter  and  tUierit  pi.  5.  p.  273. 

ISSUE. 

1.  See  Pleading  ;  and  Caliegt  v.  jifoore,  p.  60. 

2.  Issues  being  Jointd  on  the  pleas  of  fieri  detinei  and 
the  act  ^lumtationi  i  a  rtrdiei,  that  the  defen- 
dant doth  detain  the  slaves,  in  manner  and  form, 
&e.  is  sufficiently  responsive  Ukboih  issues,  itaot- 
right  V.  Meggt^  p.  145. 

3.  See  Bill  in  Chancery  f  and  Parker  v.  Carter  & 
Uherit  pt  4,  5.  p.  273. 

4.  In  an  action  of  as^nrtipiit.  the  pleadi  w«rc  nen  as* 
fiimf #if , and  the  a*!  ^/  Hfuffnittnt.'  ilic  plaintiif 
replied  generally  im  iLt  f\iti  |i]ra,  wid  ipecially 
to  the  second ;  bot  ne  ifjutfi^er  vtmt  pm  in  bv  the 
defendant.  It  w«^  finid,  jn  the  tnfiitnpt  of  the 
record, that  ajur^  nan  inii^raiipn^^  ya  try  the  i#- 
eueejeined.  But  11  i\m  dtf{n\lv4  hy  ihh  court,  that 
no  issue  was  joitu.-t]  vn  ehi;  ^txAtai  pj^.-^i;  and, 
thereAne.  that  a  ^(.Hii'ifur  dif' ^ilDluoit  beset 
aside,and  anew  tkimi  dim  ted.  TiMtt/t  Bxor,  v. 
Dmald  and  Co.  p,  430. 

J.  Where  a  charge  of  fraud  is  made  in  the  bill,  bot 
denied  in  the  answer,  and  the  tertimony  is  such 
as  to  leave  it  doubtful,  the  Court  of  Equity  ought 
to  direct  an  issue  to  ascertain  it.  BuUeckr.  Ir- 
vme't  AdminUtratwe^  pi.  2,  p.  450. 

0.  Issues  bcingjoined  on  the  pleas  of  paynient  and 
fully  administered,  if  thejury  find  **  for  the  def^n- 
disnt.  he  having  fuUy  adminutered  aU  the  assets 
which  came  to  his  hands,*  the  verdict  is  defective 
in  not  being  responsive  to  the  issue  joined  on  the 
plea  of^oymenr.  Bmon^Bxar.eflnneitr.Hen- 
dereene^  p.  402. 

7.  In  sueh  case  the  Jttdsment  will  be  reversed  by  the 
AnpeUate  Court,  although  the  obiection  was  not 
taken  in  the  court  below :  and  a  ventre  fadae  de 
nooa  will  be  directed  as  to  d«(A(Aew«ue#.    Jlnd, 


INTEREST. 


LANDS. 


thongh  not  mentioned  hi  the 
nmnoed  I7  the  dadamtion. 

(1.70. 


wrilinjb  and  notdc 


S.    Since  the  act  of  January  SOtfa,  1804,  as  expkiaed 


n0ii^«ie,Snd 
the  amount 
with  interest,  flrom 


of  damages  kid  in  the  declaration 

.    -om  a  day  fixed  in  t 

plaintiff  may  rekaee  the 


buger  I 
I  the  d« 
fixed  in  their  verdiet,  the 


^ .  .1  beyond  

amount,  and  take  judgment  ibr  the  balanee,  with 
fctere^  as  ^Areeaid.  CahUl,  Exacuier  ifOmn^  v. 
Pinteny*  p.  371. 
3.  Where  the  deftuh  of  the  sheriff,  or  other  oflleer, 
lesponsade  for  lines  collected,  took  pbee  before 
tAe90(A{^fe6niary  1813,  judgment  ought  not  to 
be  rendered  fbr  interest  at  the  nte  otJffteeH  per 
annum,  but  fyrjhe  per  centum  db> 


centum  per 
/»qfe«,andf 
on  the  whole 


'■  per  centum  per  annutai  ttuereH^ 


,  as  in  the  care  of  pnUio 

taMk    Segmdm  t.  the  AudUer,  pi.  4.  p.  398. 

INTERPRBTORS. 

1..  See  dtttmUe;  m4  Porker  v.  Carter  and  ethers^  p, 
t73. 


1.    See  EvUknceg  and  Jihnnn  v.  SenaWs  Admr.  6* 

Bdrt^  p.  77. 
S.    Seit  CrepsiuAHipklne  1.  Bernard,  Exer.ef  Bip- 

khUfp,  83. 

3.  Under  what  dMnnulaneei,  a  sale  of  knd  by  com- 
missioners,  in  obedienee  to  a  decree  in  chancefy, 
ought  not  to  be  set  aside.  Fair/ax  r.  Mut^i  Ex- 
eeufers^  p.  134. 

4.  See  Pt^fmenti  and  spencer  and  White  v.  WUsen, 
p.  130. 

5.  See  Mertgagei  and  Penningten  v.  Hanby  6*  ethers, 

p.  140,144. 

0.  A  sale  of  hmd  by  trustees,  under  a  decree  in  ehan- 
ceiy,  aiUudged  mvalid,  on  the  grounds  that  such 
sale  wasnot  made  pursuant  to  the  decree,  which 
directed  as  much  of  the  land  to  be  sold  as  would 

Sy  the  debt ;  (which  excluded  the  power  of  sell- 
r  in  smaller  quantities ;)  wherea«  the  trustees 


the  same,  in  smaller  quantities,  at  uMl  rent 
(a  drenmstance  which  might  have  duni- 
the  price  obtained  therefor  j)  and  became 


themselves  the  por^asen  at  a  very  inadequate 
priee ;  the  sale  having  also  been  made  unoer  a 
genend  unpression  existinr  in  the  neighbourhood, 
that  the  famd  had  been  before  soM  by  private  con. 
tract.  Quarks  v.  Lacy,  p.  353. 
A  trustee,  or  commissioner,  selling  land  under  a 
deed  oftrust,  or  decree  in  chancery,  ought  not  to 
permit  the  creditor's  agent  lofsrce  the  sale,  at  an 
maddiuate  price,  in  the  absence  of  other  Udders. 
Ibid* 
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8.  See  PartnenMp ;  and  F^rde  w,  Aerron,  p.  316. 

9.  Hoe  rule  ;  and  Bott  v.  H^UdiWe, 324. 

10.  See  Deficiency  ;  atMl  2fcl*on  v.  Ctnringtm,  Exor, 
of  Bnnvell,  pL  1  Jft  2.  p.  332. 

11.  See  EAecutTt  and  AdmmiHral§rs ;  and  Ibid, 
nl.3. 

^  12.  See  Electim  f  and  Ibid.  pi.  4, 5,  8. 

13.  htx  Executors  tr  Adminutrmor*  i  wuS  Ibidt  tIL  9. 
H  10. 

14.  Sec  Mortgage,;  and  IIM.  pi.  11. 
.15.  See  Furchate  Money  ;  and  Ibki^  pi.  12. 

16.  bee  Ejectntenl ;  and  rAtv^man  t.  Atnutttadtf  pL 
1.  p.  382. 

17.  See  Insolvency  ;  and  Ibid^pL  3. 

18.  S«^  PoMseiiion ;  and  iMd,  pL  5. 

19.  See  Darner;  and  7fru2,  pL  8. 

20.  See  Exeeuiion ;  and  BuUock  r.  IrvineU  ABmrt.  pt 

1  «c  3.  p.  450. 

21.  See  Ejectment;  and  Poti/  t.  5>ni^,  p.  468. 
32.  See  turchate  money ;  and  Hawkbu  r.  Depriest, 

p.  469. 
'  33.  A  person  neg:leicting  to  prowcote  a  eareat  to  pre* 
rent  the  emanaiion  ofa  patent  for  land,  is  not  en- 
titled to  relief  in  eauity,  on  the  ground  of  a  pre- 
Tioiu  certificate  of  the  board  (^eonuniHionenjan* 
der  the  »ct  of  May  1779,  eh.  12.  in  his  fiirour. 
Gooseman  r.  Martin,  p.  533. 
24.  See  Lien  f  and  Mutual  Atsurtmee  Society  y.  Stan- 

ard  &  others^  p.  539. 
S5.'  See  Judgment ;  and  Ibid,  pi.  2. 

LAPSE  OF  HME. 

2. 
1.    See  Time  (Lapse  ^.)  3. 

LEGACY. 

1.  A  specific  article  of  penonal  property  may  be  be>  4. 
queathed,  (hough  not  in  the  testator^s  posseisioo 
at  the  date  of  his  will,  or  at  the  time  of  his  dt-ath; 
so  that,  upon  the  asteiU  of  the  executor,  (he  lega- 
tee may  sue  for  it  in  his  own  name  SmitM  and 
wife  r.  Townes**  Administrator^  p.  191. 

3.  A  legatee,  suing  for  a  slave  specifically  bequeath- 
ed, may  prove,  by  the  executor^  (if  he  hat  no  ob- 
jection to  being  examined.)  his  assent  to  thejegaeyg 
but  he  L-annot  prove  by  him  that  the  testator  had 
tuie  to  the  slave,  and  could  bequeath  it.    INd, 

LEGATEES. 

1.  It  Is  error,  (though  the  bill  be  taken  for  oonfesKdJ 
to  di'cree  ajtainst  an  adminutrator  de  bonis  non, 
that  he  thafl  pay  a  legacy,  without  **  requiring  the 
legatee  to  give  bond  and  security  for  retunding 
his  due  proportion  of  any  debts  or  deaunds, 
which  may  afterwards  appear  against  the  estate 
of  the  testator,  and  the  costs  attending  the  leco- 
very  thereof*  Rootes  r  f^ebb,  p.  77. 

fl.  An  executor  cannot  defend  himself  against  the  suk 
of  a  creditor,  by  shewing,  that,  before  he  had 
notice  of  the  plaintifTs  demand,  he  bad  paid  over 
the  assets  to  the  legatees  of  the  testator.  Kippen 
&Co,  v.  Carres  Exors,  p.  119. 

3.  See  Contribution ;  and  Boner's  Exw.  v.  ClendeH- 
ing  J6r  others,  p,%l9, 

4.  See  IVidgm;  and  Redwood  t.  RStaik^  mfe,  p. 
3SS.  "     "^ 

*,  See  Bxeeutort  ^  Admhustraters;  and  Spott*w6od 
▼.  DmndrUlge  &  others,  p.  889. 

•.  Where  an  executoris  ditected  by  the  will  of  his  tes- 
tator, to  sell  the  real  as  weU  as  the  personal  estate, 
and  to  distribute  the  surplus,  after  payment  of 
debts,  among  the  legatees,  he  miy  «ssign  the 
bonds,  ttken  for  the  prapeity  sold,  to  the  per- 
tons  entitled  to  distribution,  and  be  disdMnred 
as  to  so  much;  the  bonds  appearing  to  have  b»«n 
w«ll  teeured  when  taken,  and  to  remain  doe  fkon 
reaponsiMe  persons  at  the  time  of  saeh  assim- 
wenu    Cuerrant  v.  Jshnsm  &  others,  p.  3607^ 

titled  to  duttlbatkni  of  the  eatate  Ma  deaedeai  to 


riwhoodand  aanrity  f — 
tioBsofsuehdebuasthie  anMiwiaiiiii  arcsBcs- 
tor,  may  thereaAer  be  cw^eBed  to  pm^  flDC  be 
correet,  or  not  ?  V^d. 

On  abitlto  surcharge  and  ftlsi^  an  <■■**■*— ^ 
account,  (he  l^atees,  as  well  as  tbe  eaecator.  be- 
ing defendants ;  if  the  pbinti^  direct  tke  ca— e  » 
be  set  for  hearing,  after  the  executor  kas  awnrr 
ed.  but  before  the  process  agwnst  the  tcfiaxeeahas 
beenMrrred;  and  die  cause  beheaid  natkeaM- 
rita ;  he  cannot  o^feet  to  tbe  warn  oTpavparaar 
ties,  or  (hat  the  deeiiion  was  prematore.  wyst 
ami  wifh  r.  VenaUi^s  Exteut9r,  p.  360. 

LIEN. 

Though  real  property,  parehased  with  ^be«Aec^ 
and  used  for  the  purooics,  of  a  mereaatiie  llmar 
cp-partnery,  amy,  in  eauity,  be  BaUe  to 
the  balance  due  fiom  the 


ly  to  aBT  part- 
ner, in  preforence  to  the  private  and  iBiandaai 
debts--  of  any  other  partner ;  it  is,  oevecthclcs^ 
competent  to  the  members  of  such  eo^oartncry  la 
acquire  such  piopeitj  jointly,  aa  UMnridaals,  or 
to  kMe  the  Ben  aforesaid,  (generally  e 
the  social  property^  by  aeu  ccndfB^to  i 
deceive  creditors  or  pnrdmsers,  in  uus  wtiealM; 
as  where  the  deed  neither  dearribea  use  panics 
pimehasing  as  roert^ants  and  pannetm,  nor  staact 
the  purcMue  to  have  been  mode  by  them  for  die 
use  of  the  ftnn.  but  roerdy  parportsa  taate^aarrt 
to  them  as  mdividuals,  Forde  t.  Herrwrn^  p.  311. 
See Ttk ; and  Rossr,  WoodifiUe  tr  mhtn,^.  334. 
The  lien  of  a  judgnent  upon  the  lands  oriiepar> 
ty  relates  badt  to  the  commeneansosf  of  dbe  tcito 
at  which  itis  obtained.  Mui^ial  AMnarmnce Stagty 
▼.  Stanard  &  others,  p.  539. 
See  .ftK^piMcnr ;  and  iUd;  pL  2. 

LmiTATIQNS  (ACT  OF.} 

1.    A  pleaofthe  aetof  limitatiom,infaarer  a  fcirv 

facias  to  revive  a  Judgment,  cannot  be  rapdkd  by 

.^  .  -    .     .       -|iaw»e  »•• 


a  replicatwn,  that  the  defendant.  wsdonS  „. 
next  before  the  suing  out  of  thesciitf  ^dsi^  m»> 
mised  to  pay  the  amount  of  the  judgaaem.  Day, 
Executor  ^  Totes,  t.  Pickett,  p.  104. 
3.  The  5th  section  of  the  act  of  hmiiatioaB*  ^ITH. 
doea  not  apply  to  Jodgaents  which  exiatod  before 
that  act  took  effect.  Ibid. 

3.  See  Io9m;  and  Boatrixht  r.  Mtigty  p.  14S. 

4.  If  a  bill  fai  chancery  he  disaaiMed,  an  the  grooad 
thatthepkintiff^sdaimii  exehisheiy  eiignisaldf 
at  Urn  i  he  cannot  plead  the  pendracy  of  aach 
rait  in  chancery,  to  prevent  the  aet  ^  Iwattaiiaaa 
fVom  being  a  bar  to  his  subaemient  leewvefyal 
Uw.  GfYiyVt  Admkdstrtdrtx  v.  iTfrrwusan,  p.  ifU 

5.  A  tnutee  cannot  take  advantage  of  the  net  oflr 
aattations  against  the  elaha  of  the  ceatay  9m  tmttt 
orof  penons  claiming  under  hia.  Mtedwoodw, 
Riddi£k&wife,p.aai.  m 

0.  See  Detinue  $  and  Elam  ▼.  Bast**  £vA0irr.  Pi 
301. 

7.  See  Isntes  and  Tatty's  Bxteuttr  t.  DtmdU&Ce, 

p.  489. 

8.  TheaetoflinitatkMis  may  be  pleaded  in  faartoaa 
actkm  against  a  common  earner,  for  fntodnkntfy 
embexzJing  goods  entrusted  to  his  cave.  Cmk  ▼. 
X)ar6p,pl.3.p.444.t 

9.  It  oeems^tbMt  a  pleaof  «ocf  of  BsHka^mso,^  la 
those  words  oniy,  to  wfaidi  the  pHntrfT  frpht 
generally,  is  good  after  reidict.  Co^  t.  Darbm 
pL4.p.  444. 

10.  A  testator,  (after  directing  his  debts  and  mmf  le> 
gacies  to  bepaidO  bequeathed  the  lesldae  of  his 
estate  to  his  children,  equaUy  to  beifividedaaioM 
them;  with  a  proviso, that.  «f  dither  ofhisdaiqsb- 
ters  should  die  without  lawful  heir,  her  part  shoold 
be  equaUy  divided  amonr  Jie  survivora  of  his 
duldren.  Oneofthe  daughters  took  posseasion^ 
eertain  slaves  hi  her  share,  and,ha>uttg  B.ar^-* 
died,  wiihottt  any  child.  For  more  Umd  ftrp  s 
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tfterberdeith.  Imt  iMMknad  coDdnaed  to  hoU. 
and  uie  the  uiTes  u  bb  own.  without  any  de* 
nuuid  bring  made  by  the  sorviving  chiktea  of 
thetettator.  Hb  po«<enk»n  wu  coniidcred  ad- 
Tene  to  iheir  title,  and  a  purehaier  fironi  him  %m 
proteeted  by  the  aet  of  fimitationi.  Cariatut  r. 
£am,P.  S04. 

UVERT  OF  SBISDf. 

%m   See  Dmdi  and  Xtwieut  t.  Dmkt,  pL  a.  ^  473. 

IX>Alf. 

1.  Adeeddeekringaloanof  aslareftomatatherCo 
hit  daughter  daring  har  lifet  sod  a  gift  to  her 
children  after  her  oeath.  (6d»/ otAniMetf  f«  recwrrf 
•nprt^  by  •nt  wiine**  miyj  it  not  good  agaimt 
her  hu%baiid*i  erediton,  or  purchawrt  from  him, 
withour  notice  <^  such  det« :  poewMion  of  »ach 
ahire  baring  remained  with  the  husband  Ibr  five 
years  without  iiiiemipciou.  Lmy  umitthgra  ?• 
WU99n^  p.  313. 

S.  S^umrt,  whether  a  purchaser  fitom  the  husband, 
with  nttict  of  the  drad,  would  not  hare  been  pro- 
leccHl  by  the  fire  yean  poMcsston  in  this  case  ? 


MAUaOTO  PROfiECUnON. 

In  an  actiooan  a  ease  Ibr  malicious  prosecution, 
theeoort  ought  not  to  instmet  the  iury  that  ar^ 
kaUecnsek/fnved  to  have  existed  at  the  ume 
fht  proaeeution  was  instituted ;  but  should  leave 
the  weight  of  the  testimony  to  the  Jury; 
the/ter^  on  whkh  such  que-*"—  ''-— 


agreed  by  the  pleadings,  or  submitted  to  tli«  court 
by  the  patties  or  by  oe  Jury.  Crokne  r.  Hor- 
iMi,  p.  59. 

A  tnagistr*te*s  aonunitUng  a  peiinn  aecnsed  of 
fekmy.  or  binding  him  in  a  reeognixance  to  ap* 
pearat  court  and  answer  the  ehai^  :s  suiRcnent 
eridenee  that  the  proseention  was  with  probable 
caose;  althoogh  the  penon  accused  was  acquit* 
tedb)  the  court,  unless,  in  hb  action  Ibr  malietoua 
proeecution,  he  can  prove,  by  other  eridenee, 
that,  in  ihet,thcpcoeecution  was  without  any  pto< 


/vAusa,  p.  463. 

In  case  for  a  malicioos  proeecution  the  eourt'i 
inatnicUnr  the  joiy  that  a  uiagiitrate's  baring 
•ommictedf  the  pfauntitr.  or  bound  him  in  a  re- 
cognisance to  answer  the  ehnrge,  fljrnished  **  sirf^ 
cient  eridenee  of  the  probalile  cause  to  ind  ico 
the  prosecution,**  is  not  to  be  understood  as  ex- 
elndingftoro  thejui^  other  eridpnce  on  the  part 
of  the  pbunliff  to  duprove  the  probable  cause  in- 
ferible  firom  such  commitment  or  reoognizanoe. 
lUd. 

BfANDATE. 

>.  See  AppeaU  (Cmtrt  VU  No.  1 ;  Hunter  ▼.  Jrortin, 
Devisee  tfFiairfiuc.p,  1. 

MARRIAGE  SBTTLBMENT. 

1.  The  real  and  personal  property  of  an  IntesUte, 
bei'g  undivided  between  hb  widow  (who  whs  also 
administntrix>  and  hb  only  child,  a  daughter ; 
and  the  marnage  of  the  ktter,  benig  about  to  be 
ediemniud:  atU^edof  lettleraent,  by  the  daugh- 
ter and  her  mtended  husband,  was  executed,  con- 
veying to  trustees  (of  whom  the  mothirr  was 
one)  certain  tracts  of  land  by  metes  and  bounds, 
and  slaves  by  name,  describhig  them  as  the  pro- 
perty of  the  daughter ;  ihu  same  bemg  in  faci  all 
the  lands  and  slaves  of  which  the  imesiatc  iird 
sebed  and  possessed.  It  was  detcrmiucd  that  the 
VOL.,  IV. 


mother*!  right  fMower  of  the  lands,  and  thirdsol 
the  personal  estate,  of  the  intestate,  was  not  re- 
linquished by  her  being  a  party  to  this  4e«).  f^U- 
e*x  V.  Hubard  tr  cthert^  and  nubtu-d  v"  Wikex  & 
ether 9,  p.  346. 
S.  A  deed  of  marriage  settlement,  conveying  **  all 
the  lands,  slaves,  goods,  chattels,  and  propertr,** 
of  the  wife,  includt-s  her  chotee  in  action ;  so  that 
a  sum  of  money  due  to  the  wife  before  the  mar- 
riage, wUI  not^  when  recovcf  ed,  belong  to  the 
husband,  but  to  the  trustees,  for  the  uses  specified 
inthedeed.pl.  2.    Jbid. 

In  such  case,  therefore,  a  sobinission  to  arbitin- 
tion  of  a  controversy  coneeming  a  debt  to  the 
wife,  being  made  by  the  debtor  with  the  hustond* 
b  void,  as  rebtiiig  to  a  subject  not  in  theb  power 
to  control.    Jbi£  pi  3, 

MARSHAL. 

1.  A  deed  firom  the  marshal  of  the  Federal  Co«rt,to 
the  purchaser  of  kind  sold  for  non-payment  of  ^ 
direct  tax  ifuposed  by  the  Congress  of  the  United 
States,  'S  not  sufllcient  evidence  to  support  the 
title  of  the  ourchaser  on  a  trial  in  ejectment ;  but 
other  proof  is  requbite  of  the  authority  ol  the 
marshal  to  make  such  conveyance,  under  the 
several  acts  of  congress  recitea  therein.  Chritty 
r.Mitter,p,43l, 


1.    See  fnUbiofi,' and  BfAn  ▼.  SAfjMurd!,  pL  5.  p.  403. 

%  If  the  juryin  a  mill  case  find,  that  a  certain  num- 
ber of  acres  of  land  bilonging  to  A.  B.  will  ba 
overflowed,  estimated  at  a  certain  price  ;  and  Jut 
all  the  other  ilamages  which  the  said  A-  B.  will 
sustain  for  prebabte  injury  and  inconveniences, 
are  estimated  by  them  at  a  forther  sum,  express- 
ed in  their  inquest ;  it  b  special  ^■^"'■cKr  Dosr- 
een  r.  Meene,  p.  535. 

MISTAKE. 

L  SeeSyie;  and  JtC&nik  ondeiheriY,  Manntt  P» 
328.  ' 

MISTAKE  OF  THE  CLERK. 

1.  If  the  transcript  of  a  record  states,  that  the  defi»* 
dant  tendered  **apka  in  writUiM,**  in  heee  verba^ 
(settingforth/vr  pleas  0  **  to  which  taidplea  the 
plaintiir  replied  generally,  and  issue  was  joined 
between  the  parties  ;**  thn  should  he  considered  a 
•  general  replication  to  atf  the  pleas,  and  a  re- 
pleader ought  not  to  be  awarded.  GaUege  ▼• 
Jlfoere,  p.  M. 

MISTAKE  OF  COUNSEL. 

1.  See  New  Trial  t  and  Priest  Executer  t.  Fuqtu^e 
AdmittUtrator,  p.  08. 

MORTGAGE. 

1.  An  executor  may  be  allowed  a  commission  for 
turning  bonds,  or  other  debtx.  payhble  to  hb  tes- 
tator, into  rrtortgngtrs,  (without  iny  actuni  receipt 
of  the  moneyj  and  deiivenng  such  moi-rg;ige«  to 
the  legatees.  Hipkin*  v.  ^mard,  Ejcicuttrtf 
Hipkim.p  93. 

2.  J.  M  having  the  eouitable  title  to  a  tract  of  land, 
sold  It  toV.  R,  Hnd  received  of  him  part  of  the 
price  ;  but  flnding  some  difflcuhy  in  getting  the 
balance,  he  m-idt*  another  sale'of  the  same  land  to 
/.  H..  upon  t*ondit'ioo  that  he  woukl  advance  that 
balaiKe,  and  i^vc  J.  F,  six  montln  to  pay  it  to 
him ;  in  wh  ch  rvcnt  J,  P.  was  still  to  have  the 
land ;  ©(ht  i  wije  ii  wa/to  Itelone  to  /  H  The 
contract  so  uiadc  was  approved  by  J.  P,  who  ac< 
eonliiigty  promised  to  pxy  ihe  money  to  /.  H., 
and,  soou  after  the  contract,  meved  off  the  land,  ' 

4P 
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of  wUcb  /.  H.  tbco  tuk  pomwon.  This  was 
-  a^'iged  to  be  »  mortitage,  «n  thefwrt  of  J,  P. ;  and 
tfiat  a  court  of  «qony  khouki  allow  him  to  redeem, 
Botwithstamlinr  ne  fiiiled  to  pay  tiic  money  with- 
in (he  six  ra->nuii  ;  hr  not  h%Tiiig  treattrd  with  J. 
K.  for  a  sale  of  his  title,  nor  entered  into  any  dV 
eusaion  with  him  co»eemin|;  the  adequacy  of  the 
.  torn  allee«M  io  have  he«i  inteiMled  as  the  price 
or  consideration  ibervfor ;  and  the  said  land  being 
■ofar  more  valuable  than  the  said  conslderatioii, 
•s  to  leave  no  doubt  that  the  contract  in  question 
was  mtended  to  create  a  penahy  or  pledge,  to 
ensure  the  punctual  payment  of  the  money. 
Pennhyfton  v.  Uanby  and  fhrrg^  p.  140. 

3.  IT  a  person,  having  ibe  (^u>uble  title  to  a  tract 
of  land,  mortgagf  ir.  and  uterwards  sue  tor  a  con- 
▼eyanee  of  the  legal  litle;  (the  iiortgngee  being  a 
party  to  the  suit ;)  the  court  ought  not  to  decree  a 
eonveyaneci  without  holding  tfitt*  buid  ultimately 
bound  to  satisfy  the  mort|pigi ,  ami  tf>  be  sold  to 
raise  the  money  due  with  intetesr.    IbitL  p.  144. 

4.  Althotigh  a  tract  of  tend  br  decreed  to  be  sold  to 
Mti»fy  a  morigMge«  the  executors  of  the  mortgu* 
gor  w\n^  aathurised  by  his  will  to  sell  all  his  r*  al 
and  penonai  estate,  mny  aelt  it  for  a  full  vnd  fa>r 
price  with  the  a«seni  ot  the  mortgagee  or  his  at* 
tomcy.  Vdt  nr.  CarringtM^Ejetcufr  ^'  Bur* 
ne^,  pi.  11,  p.  .'33. 

5.  If  a  mortgagee,  in  eonaequence  of  assurances  that 
he  sha|l  receive  his  money  IVom  another  quarter, 
^lermit  the  mortgagor  to  sell  the  Oremises,  the 
purchaier  will  he  protected  ;  notwitattanding  th^ 
tund,  fVom  whieh  the  mortgagee  expt^ied  pay- 
ment, pi"ves  delusory.    Tnufor  v.  Cmt,  p.  354. 

6.  Under  what  cireumstanees  the  mortgagee  will  be 
considered  a*  intpl  ediy  p«^rmitting  the  mortgagor 
to  seUi  and  abar.doning  nis  claim  under  the  mort* 
gage,  10  far  a»  i  tf  pecu  the  purchaser  and  ihue 
daiming  under  hiin.  pi.  2.  Ibtd, 

7.  His  ftilmg  to  make  any  ol^ection,  when  apprized 
of  the  mt'  ndcd  mIc.  and  not  infuntiiag  the  pur* 
ch  ser  <hat  he  hat  anv  cteim  ;  together  with  his 
tefraioing  frn>n  mforcing  the  mortgage  for  a  long 
tiine;  especia  ly  it'  he  hold  back  unt>l  after  the 
dt>ath  of  the  mortgagor ;  and  his  permitting  the 
mortgagor  to  sflt  loroe  of  the  mortnn  d  artidea ; 
thercH^  itidueiiig  the  purchaser  oToiher  articles 
to  behcve  that  the  mortf^ge  had  b<  en  sausfled  ; 
are  strong  circumstances  in  such  case,  pi.  3.  IbitL 

8.  A  Anal   deciee  of  fbreckMtire  in  flivour  of  the  aa* 

tignee  of  a  mongHge,  ought  to  put  to  rest  any 
eontrovcrsy  between  the  parties  thereto  ua  tlie 
|[round  of  an\  supposed  defect  iu  the  deed  of  as* 
««n'nent.    Cnnprnan  v.  Armitttad^  p.  38S. 

9*  Thr  possession  of  (he  mortgagor  continuing  by 
the  mortgagee's  permission,  is  to  be  consider- 
ed the  possession  of  the  mo»tga|^e;  so  that, 
where  rh'  latter  could  recover  in  cjecffncnt,  hh 
deed,  a  signing  thf  mortgage,  will  enable  the  a> 
ai^ic.  to  r^over  in  like  manner.  Chapman  v. 
Armhfcad,  p.  382. 

10^  If  a  decree  be  rendered,  that  the  complainant  re* 
eover  aaainst  ono  of  several  defrndants  the  resi- 
due of  the  land  cteimrd  and  owned  h>-  that  de- 
fendant under  thn  will  of  hi«  Aiher,  afier  taking 
therefrom  the  portions  told  out  by  him  to  the 
other  defendants;  a  part  of  the  tend  previously 
merfgr.g/^^ty  that  deffodant  to  a  |iefaun,  under 
whom  O'le  of  the  other  defendants  daims  it  by 
assignment  of  ihe  mortng**  and  degree  of  fore* 
closare,  is  not  to  be  understood  as  recovered  by 
the  decree.   Chapman  v.  ArmiHeadt^  pi.  7,  p.  Z99, 

MOTION. 

1.  The  aet  of  December  llth,  1793,  (Rer.  Code, 
1st  roL  p.  3140  aoihurizes  a  motion  in  a  sum- 
mary way  a|piii8t  ftie  deputy  sheriflT,  omf  his 
aecuritics.  jomdy ;  but  not  against  one  or  more 
of  those  securities  sepaiately.    Harrison  t.  Lane, 

p.aj8.  -^      /  » 


And  this,  k  seenn,  wbethet  the  bond  be  Joist 
only,  or  joint  and  several     iM. 

2.  See  S0tke  g  and  Segmiine  v.  the  Aaditar,  pL  t,  p. 
398. 

3.  8ee*S»er(^#,' aniI/Wrf.pl.2. 

4.  The  court,  to  whidi  an  appeal  is  takes  finoai  tn 
order  granting  letters  of  admiimtratioa,  onght 
not  to  take  into  consideration,  in  deeiiQiig  apa« 
such  appeal,  the  ctmiparaiive  merits  of  the 
tr-e ,  ami  of  ihf  ptirty  who  o|>posed  him,  as 


dates  for  the  office,  unless  it  appear,  bv  t 
dencrfrtm  the  rectrd.  that  a  mono  >  for  the  apfoisM* 


ment  of  sui  h  opposing  party  was  subataatiaHy 
made  in  the  ....  —  - 

pard.  p.  403. 


made  in  the  court  below 


rs' 


4.    BafatT.  Sk^ 


U  seemn  that  since  the  attorney  at  law,  wbo  pti^ 
secutes  a  suit  and  obtains  jtidgioent,  has  fbfl  pow- 
er to  receive  the  money  rceorer«d  wlien  levied  by 
execution,  (see  Branch  v.  Burnke^,  1  Citll.  147J  a 
demand  mad  by  him  of  Ihe  dienff  by  wlioai  it  is 
levied,  is  sufficient  to  auibortze  a  motion  mmuam. 
such  sheriff  for  noit-paymenL  WiUan  t.  Sstrj 
atu/B"U,f  450. 
See  EegU  i  and  Avery  v.  JMfiiMR«,  p.  540. 


N 


NEW  TRIAL. 

An  e4«rti/ar,  being  sued  on  a  bond  oThia  tealaior 
of  more  than  twenty  years  standhig,  waa  adbcserf 
by  hi*  countel  to  rely  on  the  presumpciuiB  of  pay- 
ment arising  from  the  length  of  time:  aasi,  t«ip> 
posing  such  presumption  a  auAcient  defence,  m^ 
alect^  to  foitify  it  by  other  testiinonT,  wbidijaas 
in  his  power.  In  eonseqtience  oferalfaMe  given 
by  one  of  the  Jurora  in  the  joryrooom  «  vadkt 
was  found  agdmt  Mm.  He  moved  for  a  new  tnai 
on  that  ground,  but  was  denied  it.  He  aftca  waiJs 
obtaiiMd  a  new  trial,  by  applying  to  a  Covrt  ol 
Equity,  on  the  ground  of  mu/afee  and  oecadnsc 
ptkti  Exreutor  r.  PUgna'r  Admmutrmar,  p.  61; 
Quasrtt  whethc  r,  after  a  verdiet  fbr  the  deMdant, 
»nd  a  new  trial  granted  to  the  pitimiirispan  his 

Sying  costs,  the  eonrt  may  permit  the  plasatiCto 
imiss  his  suit  and  may  render  jo^gmenc,  ajpaa 
atir  A  dlsmittimu  ibr  the  costs ;  or  w^her  jod^ 
ment  onght  to  be  entered  t^an  cAt  verdiier,  on  the 
pWutifTi  rdlising  to  psy  the  eoaCs  of  die  trial ; 
of  which  r^sal  suchordtr  todiamii>s  theaoitmaj 
be  considered  sufficient  evidence?  C^ffmam  mrnd 
Rchardtan r.  Rmtetl,  p.  207. 
Id  the  aetkm  of  c0oenan\  a  verdiet  fbr  a  larger 
•am  than  the  damages  laid  in  the  declatmtisn,  ar 
stated  in  the  nrky  must  he  set  aside,  and  a  new 
trial  awar(!ed.  ClMid  v.  CamfiieH,  p.  214. 
See /fnicj  and  Tatty't  Exeattatv,  fteagW^Ca, 
p.  430, 

See  Asset*  s  »bA  BppuU  Jdminlstnttn  r,  Bqr* 
teg**  Admliiisfrafr^hl  3,  p.  406. 
See  Verdict;  and  Brrvn,  Kxpauer  sf  Imttett  v* 
Uendersanst  pL  2»  p.  492» 

NOTICE. 

^na  magistratetf  of  etMumwsiniifnu  who  have 
taken  a  deposition,  shoiU,  within  the  boon  ap- 
po'uited  by  the  notiee,  open  it  again,  at  tlie  in* 
stance  of  any  party  who  was  not  present  when  it 
was  taken,  and  wishes  to  cross-eiainine  the  wll* 
ness.  JSe(er  v.  Taliqferv,  Stvart  ^  Ta  p.  80. 
If,inatrialarlffsir,ajg^raa/oliieetionbe  made  to 
a  deposition,  withont  aaytna  any  thing  of  want  af 
notice ;  guare,  whether  advanoige  can  be  taken 
in  the  appcltete  court  of  fhe  eircumstmce  that  it 
does  not  appear,  from  the  reeocd,  whcthei  mmkt 
was  proved,  or  not  ?  Ibtd. 
All  executor  cannot deftnd  himadfagBinatdwaBit 
of  a  creditor,  by  shewing  that,  heftre  he  had  n»* 
ticeofthepteintiinidewidyhepaid  orer  tkeai- 
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•ettto  the  Hgateetot  ihK  ttUMtm. 
T.  Carr't  Exeeufrs.  p.  1 19. 

A,    See  Ap/teai  f  and  Crap//er  v.  ff>«f,p.  SOO. 

A.    See  D«td  t  ftud  Lory  and  ofker*  r.  fTi/^on,  pw  313. 

^  /( «eeftu.  that  a  notice,  reouirin|^  security  for  cuiti, 
M  saffliient,  if  siren  to  oie  pbintitTs  attorney  at 
k  w.    Koncr  v.  Bini  and  •'kerty  p.  304. 

7.  Notice  of  taking  depotitions  ii  not  tofllcient,  if 
given  to  the  attorney  of  /a.p  in  the  ahienee  of  the 
principal  from  the  oummoowealih,  but  ought  to 
be  given  to  the  agpu  «r  aftorrtey  in  JkOt  or,  (if 
'  thtfre  be  none.)  by  publicatioii  in  the  maiuier  pre- 
icribed  by  law.    CoMily  Executor  ^f  Quin^  v.  Firi' 


tmffy  p  371. 
t««  Ifajnagmetttqaadil 


_  ^,_  , ^ Jig  a  (brtheoBJking bond  be  re* 

veried,  the  appeUate  eourt  will  not  proceed  to  give 
Judgment  fbr  the  pUinufi;  onlcM  it  regufatfly  ap- 
pear that  the  defendants  had  legal  mtkx  or  the 
moiioB.  or  mfipearmi  to  oppose  It.  *If,  therefbra, 
there  be  no  bdl^  exceptUtu,  makmg  the  notiee, 
stated  in  the  record,  a  part  thereof;  and  it  do  not 
•  apoear,  by  \heju4ifmau  itself;  that  the  def.ndants 
had  legal  notiee.  or  appearM  in  the  court  below, 
the  cause  shoold  be  sent  back,  to  give  the  plaintiir 
•a  oppurtttuity  to  prove  his  notice,  and  the  uefonp 
dants  to  make  any  defence  thereto,  which  thiir 
ease  may  admit  of.  accorJing  to  Imw.  Beak  r. 
Wilton  and  ihtrt^  p.  380. 
0.  A  notire  that  a  motion  will  be  made  for  ajadgment 
against  a  sheriff  for  the  ammtnt  of  his  n^eelpi  fbr 
sundry  cxeeutioos  fbr  fines,  *  asappean ^  a  eopy 
of  said  rweipt,**  is  ■oAdem.  without  mentioning 
the  aggregate  sum  due.  the  separate  anMMmt  of 
eaeh  execution,«r  the  tine  when  delivered  to  the 
•heriff— and  a  jodgment  ihcfcupon  fbr  the  aggre- 
gate sum  due^  without  distinguishing  the  atttount 
of  each  execution,  will  be  rasuincd,  if  eoafbrmaUe 
to  law  in  other  respects.  Seg9ulnt  v.  the  Amlit»r  tf 
puUk  accmtntt,  p.  308. ,  ^        ... 

10.  A  notiee  is  solRcieBt,  if  delivered  to  alV«e  while 
person  above  sixteen  years  of  age,  hi  whose  house 
the  party,  fbr  whom  it  is  intended,  is  a  boarder, 
though  not  a  permanent  resident.    Ibkt, 

11.  See  Prwduery  Vie  ;  and  IfmrvtU  t.  Budg^w,  pk 
l,p.406. 


NUDUM  PACTUM. 


See  Agreement ;  and  Prke  and  elhen  t. 

omf  WArr#.  p.  <V3. 

A  written  agreement,  net  under  eeat,  to  deliver 

bonds  to  a  certahi  amount,  muit  be  considered 

mutumpODtum.  ifno  consideraiion  for  the  contract 

be  stated  on  its  fim,  or  discfcMed  bj  testimony. 


Be9eriey»  v.  IMtne#,  p.  05. 

A  promise  in  wr'fthig,  not 

pay  a  debt  fbr  his  ftther,  most  be  consideved  nil' 


3.   A  promne  in  wrftbir,  not  under  aeal,  by  a  son  to 


'dum  pocfum,  unless  some  eonsideration  moving 
flpom  the  ereditor  toibeson,  or  sofaie  agreement, 
binding  the  creditor  to  fbrbearanee,  or  the  Hke,  in 
the  event  of  the  assumption  by  the  son,  be  proved. 
Parker  w.  Cotter  and  ethers^  pi.  6.  p.  273. 

NUL  TCBL  RECORD. 


'.  Kippen  6*  C;  2.  If  a  defbndant  plead,  as  a  set  off,  an  obligation  of 
the  plainiiff*.  commonly  railed  a  single  bill,  assign- 
ed  to  hiiii  by  a.third  pt  rson,  and  slso  a  gen  ral 
pica  of  payment,  and  the  writing  prodnced  appear 
not  to  be  an  •btigmion^  but  a  promissory,  note, 
which  is  proved  to  have  been  executed  by  the 
plai '  tiff.  It  ought  to  be  n;ceived  as  erioence  on 
the  serundy  though  not  oft  thejlrtt  pka.  Andet' 
—n  v.  Butitck  and  MarthoU,  p.  442. 
A  writing  by  which  the  party  binds  htmtaji;  Me 
heirt,  Kcc  to  pay  a  suiu  of  money /b<  vutue  receiv' 
ed,  as  witne«  his  Aamf,  (sityuig  nothinii  of ftis  «eaO 
is  not  an  obligation  under  le-tl,  but  a  promissory 
n -te,  noiwiihsunding  a  scroll,  purporting  to  be  a 
seal,  be  annexe  J  to  the  sign  iture ;  and  it  be  prov- 
ed that  titt  writing  in  question  was  •  xr cutcl  by 
the  plaintifr;  it  not  appt?  iriiig  explieiily  that  he 
sealed  as  wdi  as  signed  iu  Andersen,  v.  BuUeck 
and  Marehall,  p.  442. 

OFFICE  JUDGMENT. 

If  the  defendant,  in  debt  on  a  bond,  appear  and 
plt^d.  without  g  viug  special  bail ;  and  th«*  court 
vwithoot  ruling  nim  to  give  sudi  hail  J  let  aude  the 
office  jodgment  against  him,  hit  appearance  biil 
is  thereby  ^foeharged.  Gray 9  v.  Mines,  p.  437. 
An  ifficejudgment  against  an  infant,  who.  in  the 
iorU\»  named  as  defendant  by  J  H.  hugttardian^ 
cannot  be  supported,  but  must  be  reversed  in  loto, 
if  there  be  noth'mg  in  the  record  to  shew  that  J. 
H.  was  guardwu  by  teitarmmr,  or  ea.,'*reoiHone 
iegiit  or  guardian  ad  'item  appointed  by  the  court.  - 
Brewne  v.  M-Jiae'*  Executers^  439. 

OFFICES. 

A  deputy  sheriff  h4Uds  his  office  during  the  plea- 
sure  of  bis  principal,  and  m^  v  by  him  be  removed 
fVom office,  notwith»taidin2  he  has  given  bond 
and  lecnrity  to  imlemiiify  the  principal  in  case  of 
his  neglect  or  misconduct,  and  it  was  agreed  be- 
tween them  that  he  should  be  the  deputy  fbr  the 
time  that  the  sheriff' Uiould  continue  m  office  un> 
der  bis  then  commission ;  but  the  deputy  is  not 
deprived  thereby  of  his  remedy  against  the  prin- 
cipal  for  an  undue  exerciae  of  such  pow»-r  of  re- 
HMival.  Hodfte  v.  Trigg,  |».  150. 
If  the  deputy  su«-  the  sht* nff  for  tuminit  him  oot  af 
office  in  volation  of  his  coiuraci ;  a  plea,  that  the 
plaintiff  had  been  guilty  of  ascertain  misfeasance, 
and  other  speciAed  improprietii*s  in  his  office, 
from  wh.cli  hf  was  theref.^i-e  dismissed  by  the  de- 
fc-ndant,  is  a  full  answer  to  the  d«>claration.  Ibid. 
,  Quaere,  whether  a  contract  between  a  sheriff  and 
his  deputy,  that  tlie  Utter  shall  perfbrm  all  the  du- 
ties of  the  sheriffiilt},  receive  otf  the  fees  ind  emo> 
lumaiij  arising  thereflrom,  and  pay  to  the  former 
a  certain  sum  of  mom'y.  be  not  void  under  the  act 
of  assembly  against  buying  and  selling  of  offices? 
Ibid, 


Winaun 


Zppe^t  Adminiitrate^  v.  Bagtey*»  AdminiHrater, 

|l.466,pl.l. 


OBLIGATION. 

Afbrthcomingbond,  appearing  in  other  respeeu 
in  proper  form,  ought  not  to  be  quashed  on  the 
ground  Uiat,  in  ihe  obligatory  or  penal  part  there* 
of;  a  biank  is  left  for  the  naines  of  the  obligors. 
Beak  v.  fVUien  and  tthere,  pL  1,  p.  380. 


PAPER  MONET. 

An  exeeator,  who  sold  the  estate  of  his  testator  in 
.  March  1781,  taking  bonds  payable  the  S5ih  of  De- 
cember ensuing,  and  received,  in  payment,  a 
quantity  of  paper  money,  a  day  or  two  ader  the 
bonds  b^mediie.  was  held  responsible  fbr  the  . 
value  thcri-of  tn  Marth  1781;  because,  by  virtue  of 
the  act  eataUishing  the  scale  of  depreeiatien, 
which  paned  Dr-ceinitet  S4th.  1781,  paper  money 
ceased.// «m  and^fter  thepaetage  efthat  ocr,  to  be 
a  legal  tender,  and  if  the  executor  had  rdiised  to 
ne  Ire  it,  the  Utbtors  svookl  have  been  compiled  - 
to  p.iy,  in  Htecie,  the  vaIuc  of  the  paper  money, 
at  the  time  of  the  conti^et,  ai  fixed  by  the  scale. 
MIyrkkf  Admr,  ^Lundkt  v.  Adanui  p.  300. 


Digitized  by  VjOOQIC 


980 


INDEX  TO  THE  PHINCIPAL  MATTERS. 


I9  tbb  caae,  the  paper  mooryhairiiif  been  reoeir- 
eH  bv  #M  of  two  CO  exrcutora,  the  d,  eree,  dirrcct^ 
bv  tbis  court,  w«t  anintt  tbe  ettate  of  him  00I7 
'  who  received  it.  p.  36A.      •• 

pahtiks.. 

L  A  decree  eaimot  be  made  againn  a  widow,  <re- 
•traminn^  brr  fhm)  eoDrejhig her  rif-hf  ^dnvrrj 
fai  a  luit  to  wbich  she  is  not  made  a  party  tu  vt^ 
tUw^  bat  only  as  mtminutiatrix  of  tbe  d<  redenC, 
.  and  gtmrtban  of  ber  children.  Fenmngtpn  ▼• 
Hanh]^  p.  144. 

%   9ee  Partitien  f  and  HtCUntk  &  mhen  r.  MaiMi, 

pi.  3.  p.  328. 

3.  On  a  bill  to  sonhaife  and  flilsily  am  executor^ 
•e  ount.  the  legatees,  at  well  ns  the  executor,  be- 
iug  ddendunts  ;  If  the  plaiutiS*  direct  the  cause  to 
be  «et  for  h«-artiig,fif\er  the  executor  bu  answer^ 
ed,  but  iM'fore  the  process  afainst  the  I*  gateesbas 
been  sr  rved  ;  and  the  cause  be  heard  on  the  me* 
riu ;  be  cannot  o^jeot  to  the  want  of  proper  par* 
ties,  or  that  the  de<  is  on  was  premature.  WytUe 
and  wifh  t.  VtnddeU  Extntfr^  p.  369. 

4.  In  A  suit  in  bancery  acainst  seTernl  def^ndanta, 
a  d  cree,  that  the  ci>malainant  recover  against «ne 
•f'krm,  the  residue  of  the  hutd  cbdroed  and  own* 
ed  by  that  defendunt  under  tbe  will  of  his  father, 
aAer  taking  therefrom  thr  |iortiont  f«/d  out  by 
him  to  the  other  defends  nU;  that  be  yield  po«« 
•esston  and  execute  a  coi.vryance  of  the  same 
in  A^ ;  ^  without  which  conveyance,  however, 
the  title  is  to  be  in  tbe  mid  corapbinant  by  fbrce 
of  Ibis  decree,**  1  not  a  'ttO'  deree,  uniU  the 
rait  be  disposed  of  as  to  all  Uh>  defendants.  Chap' 
man  V.  .'irmutemUf  pi.  0.  p.  3sa. 

B,  In  «u«di  ease,  a  part  of  the  land,  previously  mfr^ 
gvgrd  by  that  defendant  to  a  person,  under  whoaa 
one  of  the  other  defend  nts  claims  it,  by  auigik- 
ment  of  tbe  mortgage  and  decree  of  foreclosure, 
h  not  to  be  understood  as  rrcoveied  by  the  de> 
eree.    Chd^rmm  v.  ArmittMiit,  pi  7.  p.  '82. 

6.    It  r>  error  to  dhmis*  a  bill  in  cfaaiicenr  as  to  partiea 
who  have  not  answen^.  and  on  «hom  a  decree 
niii  has  not  been  aervt^  or  publtshrd  according  to  . 
kw.    Henderaun  and  ^hers  v.  AtHkrt9iCt  Eac 
eutrKx  and  ttiert.  p.  43j. 

Y.  See  Exteutim  ;  ami  BuU§ek  r.  troinet  jUbiu%  uL 
3.  p.  4J0.  ^"^ 

PARHTIOM. 

a.  A  ale  of  part  of  a  tract  of  land  having  bam  ma^ 
Wider  a  miTMCf^M  •/  fhe  ri^htt  ^thepmrthts 
and  ibe  pureh«>»  r.  w  ih  oiber  pUintifB,  applying 
to  a  Conrt  of  Equiiv  fbr  panitKm  of  the  faiud, 
(sa>ing  iiotblng  of  the  part  sold  )  among  thens- 
aelve«  ad  'Kt  >i*endor«. and  others;  to  which  paiw 
tiiteo  they  appeaivd  entitled  ;  ^nd  the  vmdort 
by  tbrtr  .^Mwer  expett.ng  .:  wish,  that,  if  pans, 
t^  shoiilil  be  di>cr  rd.  the  mle  sboeM  l^sec 
aside:  the  court  reMiiided  the  mle.  uid  direete^ 
partmoa  of  the  whole  traet.  M  Ctimtk  amd  mkera 
V  Mmmu  j».  3t«. 

5.  if  a  testator  devbc  to  his  widow  ■*Arra«<iMP.''mmi 
atr«c'  of  tend,  during  her  life;  and  the  same 
laivl  to  one  tif  hb  ton*  in  fi^  simple^  a  bill  in 
M««ity  lies,  fbr  partiti«  n  of  th«*  land  amonr  tbe 
beurs  of  th  .t  son  m  tbe  w'ldow*^  lifetime,  and  witb. 
out  makisig  her  a  party  ;  fbr  the  deciee  will  be 
made, «  ml^t .«  ktr  r^.**  /M. 

PARTNERSHIP. 

I.  Allcrtbe£>solntionof'a  mercanMe  ftrm.eMar- 
tbe  namm  cannot  bswl  tbe  km.  without  their 

,  consent,  by  sctU.Kg  aeeoums  with.  oraaowSr 
A^hSflT^'^r"  ^  »^  *^  ^^-esTSS 

*■  T^yg'^Sy^ty^PWTbasiJ  wkh  the  ei^eta, 
M^MttMT,  aMy.iat^tikT,  belhye  vadMteite 


the  babnce  doe  fh>m  the  cooipaBfTo  eirr  part- 
ner, ba  prefetvnce  to  tbe  private  and  iiiiliiai«Bl 
debu  of  any  other  partner;  it  ia.  never  bebr«« 
eompeteot  to  the  members  of  socb  co^nrcaer)  aa 
acattiir  such  pnipeny  jointly,  as  indiwiissah.  ar 
to  loae  the  Ken  afbre^ua,  (geiierally  eiiting  efa> 
the  social  property,)  by  aou  tending  to  nsisfi  ad  or 
deceive  ere>inors  or  perebasen,  in  tbis  Mrticalar; 
as  wyre  the  deed  neither  dcsctibts  tte  paries 
purchasing  as  an  1  r  banto  and  partner*,  aorstaica 
the  purebaae  to  have  been  ouide  by  tbein  lor  tbe 
use  of  the  firm,  bat  merely  porpovu  a  eoawTaacc 
to  tbem  as  individuals.  Ftrde  v-  JlrrrMi,  p.  Jliw 
It  Mcmt,  that  a  dechtration  in  behalf  o(r  a  mcr* 
cnatile  company,  by  the  name  <  iks  /b^m,(umi^ 
ting  to  mention  the  names  of  the  parcwcjsj  it 
good  ff/ter  orrdfcf .  T>^*  Exat.r,  DmmM  O-  Ca. 
p.  430. 

A  a  bond  be  eneated  to  Ae  aeting  partner  «f  a 
hte  mercantile  eompaoy,  a  deed  fttwi  ato^  pan* 
ner.  cooveyiag  all  AU  real  and  personal  propcnj, 
in  trust,  fbr  tl^  payment  d  bn  debet  nnd  cboie 
of  the  company,  (wifbont  mentioninig  the  drbii 
due  to  the  eompaiiy,)  is  not  to  be  eoaaiderid  aa 
aasignnient,6f  such  bond,  to  tbe  tnmrciw  Jm- 
dtr*an  v.  BuU§ck amd Mor^haU^p.  441. 

PATENT  FOR  LAND. 

llecting  to  piuitcua  a  eaveav  m  pte- 

nation  ofa  patent  AkIumL  is  not  m* 

tkled  to  relief  in  eooi^.  on  the  gnwnd  ef  a  pie> 
rioas  certiflcateof  the  hoani  of  cenwninicmea  an> 
der  the  aat  of  Bfay  177B.  eh.  H.  in  hit  ftvowr 
Ctttcwsaa  v.  Jfarrin,  p.  533. 

PAYMENT. 

In  a  cate  involviog  tnut  and  rm^d^'iicr.  and  in 
which  it^ppean  reatonable  to  tJlow  the 


phiinant  the  benefit  of  the  defendant's  oath,  ic- 
lief  may  be  given  in  eqeity.  ahhongh  the  pany 
negUcttd  to  make  the  proper  defence  at  law. 
Siiewxr  and  WhUe  v.  WiUm^  p.  130l 
See  FenBet  s  and  Brtsra,  £jr«r.  ff  inmu,  t.  Bn- 
derwnUtpL  I.  ^  492. 

PLAINTIFFS. 

The  dedanrtion  being  in  the  naaeef  fsae  plain* 
ciOk;  iftheicpBcationpeipoit  to  he  ns  behalf  of 
inr  only,  it  is  a  rlfparfa'C  in  alrtdbig ;  asid,  on  de- 
mutter,  judgment  otight  to  be  entered  fir  the  4»> 
fesMbnt:  unlets  the  phintsA  awfe  ti 
aatend  their  leplieation,  which  in  thnt_c 
be  allowed,  on  their  paying  c 
Stett  V.  Graham  and  Lmt^  p.  i 

A  pbmtir  cornea,  with  abadi , 

of  Equity,  to  enfbree  a  pawante  which  ^ 

eed  by  nafnundi  H  and  dclatisf  leMstmnitniitsMtn 
hisownpait.    iiarArrv.Cteter  6*  arAera,  pL  7. 

r27S. 
mle  ought  not  to  be  sH  aside  a 
tmallne«aofprice,if  that  waao 
aett  of  the  comphinanc    fbrder.. 


PLEAMNOw 


Ifthetranteriptol 
fendtnt  tmderH  ^ 


oi  a^recaid  sttiea,  that  the  d»* 

I'^effatiasaritfiv.'*  iaA«rwf^ 
*a. (setting fbrth/h«i>cas;)-le  wWeh  madate 
theplaiiiniriepbrdgeneffaay,andi«HeT  '^^ 
ed  between  the  patties;*  this  ihaaM  be  s 
a getarmi fvpfication to  atfthe  pleat; 
pleoiler  onght  not  to  be  aw  '  ' 
mate.p.«o 

The  plea  of  the  **  atarair  n 
he  received  in  a  Ceart  efEyiity.at'amf  ^tiam, 
beinr  the  dect^  »  SnaL  if  (hen*  be  attengRa- 
tona  feom  the  stateawnt  in  the  Uil.fecbchei^ 
that  the  matter  of  saehplM  asar  be  ttne.  S 
"       •      ■  "  pl.l.Pw«w 
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3.  IT  the  party  pendiiur  wath  pImM*  ^»Btn  inprovi. 
dently  allowed  to  fue  a  bill  of  review,  whirn  has 
thrretore  iMstrn  dUmiMed  at  his  cotta,  it  is  upira* 
•onable  to  require  him  to  pay  those  rotts.  m  a  li« 
mited  time,  a»  the  coiiditioii  of  receiving  his  plea. 
EUxey  v.  Lane*i  Ejceciuiix.  pi.  8. 

4.  A  plea  of  the  act  or  Untitationt,  in  bar  of  a  jrirf 
Jadasio  nr'iw  a  judgment,  cannot  bi*  nipt'll>  d  by 
A  replication,  that  tJie  detVriidaiiu  within  live  yeart 
next  before  the  suing  out  of  the  at  ire  fmcmstpvo- 
mised  to  pay  the  amount  of  the  judgment,  //ay, 
Executor  tf  rate*,  v.  Pickett,  p.  104. 

5.  Ifa  replication  be  iniufflcient,  and  drmnhed  to  aa 
anch  )  yet,  il'  the  plea  be  nbo  inauflkieni,  the 
court  Will  go  up  to  the  first  &alt,  and  give  Judg* 
ment  for  the  plaintiff.    IhkL 

Q.  Ifa  deputy  sheriff  sue  hia  principal  for  taminff 
htm  oat  of  office,  eoninuy  to  agreement;  a  pl«ra» 
that  the  plaintiff  had  been  guilty  of  a  certain  mla* 
feannce,and  other  spicifiea  impropriHi«fS  in  his 
office,  fiom  which  he  was  therefore  dismissed  by 
the  defendant,  is  a  ftiil  answer  to  the  declaratioo. 
Hedge  r.  Trigg,  p.  150. 

7.  If  a  bill  in  chtmcrty  be  diimiaied,  on  the  ground 
that  the  ^aintiff*s  claim  is  excluavely  cognizable 
of  Uno ;  he  eannoc  i^lead  the  pendency  of  such 
suit  in  ehaneery,to  prevent  the  act  of  hmitatiooa 
IVom  being  a  bar  to  his  subsequent  recovery  at 
law.  Croyfr  AUnunbtratrtx  v.  aerryman^p,  181. 

8.  See  Repacatien;  and  Crakamand Scett  ▼. urmham 
and  Lane,  p.  205. 

9.  A  &et,  not  ehavged  in  the  bill  in  chancery,  nor 
pnt  in  issue  k^ine  pleadings,  cannot  be  relied 
upon  by  the  pbintiff.  Parker  v.  CtxrUr  and  eihere, 

».  373.  pi.  4. 

LdefcctintheeAflfy<iurA<»^of  A  ^U  cannot  be 

oent  interrogMtonr.  iftid;  pL  5. 

Etam  V.  Bau^e  Execuurs,  p. 


supplied  by  a  subsequent  interrogMtonr.  Ibid,  pL  5. 

-      "     and  r' "     •   *- 

SOL 


10.  See  PoueseUmt  i 


11.  IVo  suits  were  instituted  on  the  same  day,  in  be> 
half  of  the  same  jplaiiitifli.  The  writ  in  each  ease 
was  against  ^  B.  and  C.  D. ;  tet  endereedte be 
eerveden  A.  B.  enfy  ;  in  one  ease,  bail  was  re- 
quired; in  the  other,  noL    The  deckratiou  in- 


quired;  . _ 

eluded  fMih  A.  B.  andC,  D,  a*  defendants.  The 
appearance  bail,  in  the  case  in  which  bail  was  re- 
quited, entered  mto  a  reeognizanee  as  special  bail 
ibr  them  beth;  and  (acoorduig  to  the  transcript  of 
the  recordO  they  appeared  1^  tAcir  attorney,  and 
.  pleaded  payment.  In  the  other  ease,  no  plea 
was  filed,  or  appearance  entered,  eseept  that  A. 
B.  on  wliom  the  wnU  were  served,  came,  in  fnr^-^ 
per  peraen.  and  acknowledged  the  pbintiiTs  ae> 
action  ia  bth  suits.  It  was  held,  that  C.  D. 
was  sufficiently  a  ddTendant  to  both  suits ;  and 
that,  if  there  was  error  in  the  judgroe-kts,  it 
could  not  be  corrected  on  motioi  after  five  years 
had  elapsed  from  the  date  of  the  judgments. 
Wrenn  v.  2'h$ntpem  and  VetUh,  p.  377. 
IS.  ^e»:Rfi9inderi  and  Tuty'e  Exer.  v.  Dendd  & 
Ce.  p.  430. 

13.  See  Office  judgmtnt;  and  Graye  t.  fiteff,  pL  1.  p. 
437. 

14.  See  Prendisery  NeUf  and  .^ndlrrMn  v.  BuUoek  & 
Marthalt,pl  3.  p.  448. 

15.  /tMem«,that  tt  fl^  nf  *  the  act  ef  thni/atien*,  in 
thete  verde  mdy^  to  which  the  pbiii.tiff  replies 
genftally.  Is  good  after  teidiet.    C-k  v.  Darby, 

IS.  The  mIoi  of**  na  euch  reeetd,*  is  not  to  bo  tried  by 


fiilly  administerrd,  if  the  jury  find  **  for  the  defen- 
dant, he haviuK  hiU^  admntstered  all  the  asseu 
wh^ch  came  to  ht»  hMnds."  the  verdict  is  defuciive 
in  not  being  respopsive  to  the  issue  joined  on  ttie 
plea  ft^ payment,*  Brown^  E.x9r,0flnnte,y»  Hen- 
dertont,  p.  492. 

^a.  In  such  case  the  Judgment  will  be  reversed  1^  the 
Appellate  Court  althongh  the  ol»iectiun  was  not 
take  It  m  iTi+  tcnn  belai*  :  lji*!  a  ^ntut  Jo-tatde 
nov*  «  I  II  M  ^   t!  i )  *  ^  If  ^1  3S  f  Ci  iff  A  ffif  ui«pi.     /J!iy/.      . 

S3.  In  a  mil  H^'RkFiir  r^wi  dif^nrtant  ,  ih  iimrett  was 
sers't  (1  on  oin^  only  ;  a  j»k:n  wai  fikt].  apjHi-.nng, 
on  itt  (are,  Id  Tie  lii*' jq^ni  pldi  oflwilii  i^wliich 
the  jtLoiinift'  dtif^uiTt^  ;  ilcienbmg  if  ai  *Mhe 
said  lAf:.-  t'l  tIm'  «ajd  ffrjh,^jif  i^  ibeiranKriptaf 
the  *'  C'  nT  irai^d.  "*  iSmi  the  fif/^t^ontj^  bj  h)U|I* 
sel,  tilii]  iJir  iQi\iiv^vi'^ JgititStr.  tawt,  'and  the 
said  Ji'frndjjnt .  fur  rhgc  he  ImtU  iiifllci^^nt  inaiter 
inls^  ru  bar  ih^  pLaiikiifl't  (ntm  hSMng^  ihviriaid 
actk^t  N^'iiriil  hni,  &r  proy*  juJ'lfr-tiif,  R:jp,' ** 
It  wii>  dturnLiibi^il,  iliAi  thf  wuitl  '  titfcfidarn.**  in 
the  ilvRiumT,  dkl  ii^t  levir^'i  it  tv  the  pliti  of 
on«-  4h  ii  ndAni  muy  ;  Uiitliliiii  tlH-juJuritr   was  by 

.    p.5j!i.  ^  >l        I 

PLENE  ADMINISIHAMT. 

1.  See  Verdlet:  and  Brewn,  Exeeiner  ofJmue,  v.  HeU' 
^        db-Mll'.pl.  l.p.  492. 
8.    The  plea  of  "jyiy  admMetered,^  ought  not  to 
ooncliide  to  the  country  but  with  a  ver\fication. 
Eppei*  Admre,  v.  Bagky'e  Admr.  p.  466.  pL  8. 

POSSESSION. 

1.  Ifit  be  stated  in  a  bill  of  exceptions,  that  the  plain* 
tiffpreoed  the  delivery  of  the  slaves  to  the  defen- 
dant, to  remain  in  his  service  untii  the  plaintiff 
shouU  call  for  them,  and  theii  to  be  retum«:d ;  tlie 
couit  may  with  propriety  instruct  the  jury  that 
sach  possession,  **  which  was  aequin  d  under  an 
1  cooditioo  at  the  time,*'  u  not  to  be  regard- 


a  jury,  but  by  the  court ;  and  therrfbre  oiighi  not 
to  eonrlode  to  the  country  by  praying  judgment, 
See.    Eppee'*  Administratore  y.  Bugtey^e  Admr.  p. 


agreed  _  ^ 

ed  u  adverse,  unless  the  drfendant  prove  circum* 
atances  to  make  it  so.  Bentrighi  v.  a'rgga,  p.  145; 
8.  A  speeific  article  of  personal  property  may  be  bfr> 
queathed,  thoi.gh  not  in  the  testator's  possecsion 
at  (he  date  of  his  will,  or  at  the  time  of  bis  death; 
so  that,  upon  the  assent  of  the  executor,  thi-  lega- 
tee may  sue  fin*  it  in  his  own  name.    Smith  and 


17.  Ihe  plea  ot'^/iitly  adminietertd,^  ooght  not  to 
conclude  to  the  country  hot  with  a  vcrJ/kariaii. 
Jbid,yL  S. 

If.  A  general  replieation,  and  demaner,  to  the  aome 
plea,  may  be  I  ut  in.  iMJ,  pL  5. 

10.  See  Asseu ;  and  /6sd,pl.  .^. 

80.  See  judgment!  ai^l  /Oitf,  pi  4. 

81.  lisuef  being  joined  on  the  pleai  of  payneBt  and 


H^  V.  Temne%U  /  dmittistrator.  p.  i91. 
3.  The  plaintiff  in  detinui-  m;iy  adaoce  evidence  of 
parol  acknowledgments,  by  the  defendaiit,  or  by 
the  person  onJer  whom  the  defeiidaiit  elans,  that 
th»-  propertv  belonged  to  the  pbiintiff;  for  the 
puruose  of  Kebuttingan  alleged  adverse  possession. 

4*  lit  irr-ipnvt  forTskiri^  and  carrying  away  gooda 
ajiil  thjiiu-J:i,  it  H  i oOleifnt  to  charge  in  the  de- 
eii^t^tiuri.  tJiit  tlie  mi  -ids  were  the  ^reperty  of  the 
phiintlfr,  wiihoui  tilM}  charging  that  Uiey  were 
ittlu  n  OUT  ur  bjs  pii*eestien.  DMiaghe  v.  Meude- 
i^niiih,  p.  H^l* 

5.  I'bi  defejHlHDi  rti  dciinuc  may  protect  himself, on 
ihr  i^lea  orntr\itr"ffrf.  (without piendtng  theactof 
tifi'iTMiufik,  by  (rnnieigthai  he,  and  those  under 
Miluiiu  he  claiojh,  bid  posses>ion  of  the  prui>erty  in 
eontrovernr  more  than  five  years  before  the  em«» 
nation  of  the  writ.  Elom  v.  Bas9*t  Exrcuterf^p.  301. 

0.  And  such  eridenee  cHniiot  U.-  rebutted  by  the 
plaintifi  *s  proring  tliat,  hi  fore  the  five  yean  had 
elapsed,  he  broiipit  n  suit  in  Chnncery  to  recover 
the  same  pronertjr ;  (which  suit  was  oisniissed  on 
the  ground  that  hn  claim  WAsexdusitdy  cugiiizn- 
able  at  faiw :)  and  ihau  wuhiu  one  year  aAer  such 
dismission,  he  took  out  tM  writ  in  detinue.    Ibid, 

7.  Se<  Lean ;  and  Laey  and  ether*  v.  WiUm.  p^  313. 

8.  See  Erecuter*  and  .Idminis* rotor* ;  and  Nelson  v. 
Carringtan\  Executot  s/*  BurweU,  pi.  9.  p.  333. 

0.  S'  e  KfecimetU  i  and  Chapman  v.  ArmUmdo,  pt  3. 
p.  382. 
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10.  The  whole  eflhst  of  a  iodcnent  for  the  plahilsff  in 
^eetment,  if  to  put  the  lenor  of  the  pliiatiffitito 
tMtettUn  of  the  bind,  mmI  the  only  point  decided 

'  u  th^t  he  has  a  better  title  to  thepM«e«jricn  than 
the  defendant.    Chapman  v.  Armuteadtj  pi.  5. 

11.  A  pliontitr  in  ejectment  may  recover,  notwith- 
ttandiiig  a  widow  appears  to  be  entitled  to  dower 
'A  the  tend  in  controversy,  if  mch  dower  hat  inM 
been  ataignedt  for,  until  rach  amgnment,  she 
haf  no  nefat  mpot»e»rim^  and  the  reeo*  cry  b^  ^^ 
plaintiff  n  niAfeef  («  Arr  tUU.    Ibid,  pL  8. 

IS.  The  posae«ion  of  the  mortngoc,  contlnQinc  hy 
the  mortagee'apenniMion,  u  to  be  conndo^  the 
ponenipn  of  the  mortgagee ;  m  that,  where  the 
htur  oould  recover  in  ^feetment.  \m  deed,a»- 
'•igning  the  mortgage,  will  enable  the  anignee  to 
recover  in  like  nanner.  Chapman  y.Amdttmdf 
p,  ''53, 

13.  A  \*-§^nv  c^'rtrfied  ru^  of  anondbtf  deed,  reeoid- 
ed  on  liie  rnntce^  iclmowledgnienttandaeeoat- 
pininl  with  poitcftiDii  df  the  tend  by  the  grantee, 
i>ir|^t  ii>  l]C  rt'Fi^i'ved  u  evidence,  without  any 

ELtioribRt  the  origiiinl  it  lott  or  destroyed.    Bt^ 
iMf  V.  Daniel^  p,  ^7l. 

14.  A  dctd.  b^Lii^dtffc^cti^c.at  afeoffinent,  for.  want 
of  iit^tiifoJ^  I  tvi  rj^  Dp  ii:>uin,  may  operate  at  a  eove- 
TkAiii  lo  Eiand  ifittil  til  ute, and  attach  past  iht 
ti[\ir  til  rJir  ^nmnr;  Tur  the  Ute  it  executed  into 
IKitu±itiuii  t)v  die  fiiirce  of  the  Statnie  of  Utet. 
Jb/ii.  pL  •!, 

After  execntitt^  a  deed  opeiating  by  way  of  cove- 
nant to  ttmd  teiied  to  ute,  the  grantor  cannot,  by 
'  a  deed  to  a  third  perton,  convert  his  own  pones* 
tion  into  a  pottettion  adverte  to  that  of  the  grantee. 
ibid.  pL  4. 

15.  A  tettator,  (after  directing  hit  debtt  and  tome  \cgn- 
ciet  to  be  paid.)  bequeathed  the  residue  of  hit  ei> 
tate  to  hn  children,  equally  to  be  divided  among 
thera ;  vriih  a  pnmto.  that,  if  either  of  hit  cteugfa- 
ten  thoukMie  without  tewful  heir,  her  part  thould 
be  equally  divided  among  the  turvivurs  of  his 
ehildn-n.  'One  of  the  dangnters  took  jpottesskm  of 
crrtain  tlaret  in  her  tharc.  and,  having  married, 
died,  without  any  rhiU.  For  more  than  fi  ve  vears 
after  her  death,  her  husband  continued  to  hold  and 


ute  the  ite\-es  at  her  own,  without  any 
BOf  t 


being  mude  bv  the  turvivnig  children  of  the  testa- 
tor. His  poitetsion  was  considered  adverte  to 
their  title;  and  a  purchaser  from  him  was  iwo- 
tected  b>-  the  act  of  limitations.  Gariontf  v.  Enes, 
p.  504. 

POWER. 

1.  A  person,  having  an  equitable  title  to  a  traet  of 
laiid.  executed  a  power  of  attot-ney  to  obtain  a 
conveyance,  but  wiihuot  nuthonting  a  sale  of  his 
right.  The  attorney,  btinr  induced  to  believe  the  . 
titU-bond  defective,  and  nndrng  it  in<-oiivenieut 
to  pny  titebfilsnce  due  of  tiie  pumhase  money,  was 
uenuaned.  notwithstanding  the  Und  had  greatly 
mcrt'Sf  d  in  value,  to  give  up  the  title-bond  (hut 
without  auigtiing  it)  to  the  husband  of  h  woman 
in  whom  thr>  leijpal  title  wat,  in  consideration  of 
the  huilwnd^  giving  up  to  him  the  unsati>Hed 
liond  for  tht  puivhase  money.  .  After  the  death  of 
the  wifi^,  the  hiuband  told  uie  tend,  a^  his  own, 
and  ihe  purrhsser  of  him  fllrd  a  bill  in  equity,  to 
injoin  a  judeiufmi  in  ejectment,  olttained  against 
him  by  the  hrir  of  the  ^%ife.  and  to  get  a  eonvey. 
a  nee  of  the  land.  It  w^tsdciaded  that  the  con- 
.  tract  between  the  atraniey  »iid  the  husband,  did 
not  itraiid  on  such  i  footing  of  fairness  and  eouity 
thnt  it  ought  to  prevail  ovm>  th«>  legal  title  ur  the 
heir  of  the  wif«^  MCienohans  v.  Hannah,  p. 
499.  ^ 

PRACTICE. 

1     See  Special  Verdict  $  and  BUmks'i  JdminUtrattTt 
V.  Fousfiet^  p.  61. 


a,  p.  W. 

e  Anrwer  in  Chancery;  and  ifttdL  pi.  3. 

!  B&ndei  and  PulBam'e  Exeemrix  ▼. 


2.    See  Ueutyi  and  EUaaey  w.  Lan^s  Extadrix^pL 
1,9,  p.  06. 

5.  See/ 
4.    See  B6nfU;  i 

and  eihertf-p,  71. 
B>  See  Detinue,  No.  15 ;  Kent  ▼.  Arnristead,  pb  71. 

6.  Under  the  act  of  Janiiary  89th,  1805,  ''  to  r  ' 
the  practice  of  the  District.  Cbsmty,  aadCr 
tion  Courts  in  certain  rases,"  ^ne^nsKae  aaybe 
entered,  as  well  asexeciifMA  iasaed,  far  iairrrr. 

Eh  not  mentioned  in  the  writing,  nasi  not  de- 
led fay  the  deetentioo.    Baird  t.  fetet^A*- 
mintitri^or,  p.  76. 

If  a  replicati(Mk  be  insoffident,  and  dcsmuaiul  ta  v 
auch ;  yet,  if  the  plen  be  also  immOkckm,  *e 
court  will  go  up  to  the  first  fiioh,  and  grve  ja%^ 
inent  for  the  pteintiff.  Day,  Exnutar  mrrmet,t. 
Pickettt  p.  104. 

llie  dedaration  being  hi  the  nnate  offstvptete- 

tiffi;  if  the  lepTicatiOu  purport  to  he  iai  In  half  of 

one  only,  it  is  a  departure  in  pieadia^;  a»l  «o  do> 

'  "         1  ooglittobeemiKfcdfix'thede. 


ju, 


■oiHiui.  i  uwcM  the  pteintifiB  ^ 
amend  their  replicatJon,wluehii 
be  allowed,  on  thdr  paying  coi 
Scoff  V.  GroAom  and  Lane.  p.  205. 

9.  In  iMit  ill  ft  hftiwi    witfc  t>tMmt*rm*  mmmXmjmmt  Wt^m 

condition  be  not  set  out  in  the  deelaratiaa,  asr 
made  partdbereofby  syer.itsboald  beiT   ' 
stated  m  a  repKcatioo.    Jbid, 

10.  If  the  sherifPs  retnm  on  a  writ  bcL  **e 
eommitted  to  jail,  far  want  ff  tatf,"  Jnilfciiiil 
ought  not  to  be  entered  against  the  deftudaatatf 
Ami,  hot  against  the  d^cndanfeniy;  uutwillaiaad- 
Ing  a  bond,  purporting  to  hen  hail  hood,  was  ae- 
tumed  with  the  writ.    Benry  v.  Craeit,  p.  9S7. 

11.  See  Supersedeas  i  nuABeUw.  Bugg,  p.  9M. 
11.  HecSianders  and  ibid, 

13.  See  Sbmcfer;  and  Uimaghe  w.  /ZoBftm,  p.  361. 

14.  See  iVnofty  ;  and  Andersen,  Adadaittrmar  ntea- 
d|^,v.  iyiM,p.307. 

15.  it  seenu  illet;al  and  irreguter  to  gmnt  an  iirine> 
thm,  to  conunue  in  force  imtil  the  eonins  ■■  ^ 
the  answer,  and  then  to  tland  dissolved  wi&oBt « 


demand      16.  aeeParUtian 


rule jiiH.    Rm  t.  fFsedviUe  and  ethers,  p.  314. 
m;  and  Jirriineic  and  ethers  t.  Ma* 


17. 


nl.  3.P.328.' 


rpon  a  rate  requiring aecarity  for  ca8ts,ifti 
secority  be  tendered,  in  court,  at  th«>  first  cnlBnK^, 
alter  the  expiration  of  the  sixty  days,  it  ought  to 
be  received,  and  the  suit  ought  not  to  be  ifMiisatd 
Vance  v.  Bird  and  ethers,  p.  364. 

18.  Queere,  whrther  a  person,  residmg  widuB  the  cai^ 
roonwealih  at  the  time  of  comoiencsng  Us  aoit, 
but  removing  to  another  sute  while  it  is  pendang, 
can  be  eompidled  to  give  security  for  eoscs,  on  the 
ground  ofhis  absence  from  th'«  state  ? 

19.  it  seems,  that  a  notice,  requirii^  seeurity  for  coats, 
is  sufficient,  if  given  to  the  pteintifTs  attorney  at 

.    tew.    /Aid  , 

30.  It  is  error  to  render  a  Jainf  decree  agaioat  two 
co-executors,  when  «n^  ane  is  before  the  come 
ifvrkslk,  Admitdstrater  ef  Liindie,v.  Adanut  p. 

81.  Proof  that  an  order  of  pubficatioB  has  beesi  in- 
sened  in  a  newspaper  two  months  is  not  iwft. 
dent.  It  shouM  also  be  proved,  that  a  copr  waa 
posted  at  the  front  door  of  the  hooae  inVhsA  tte 
court  is  hekl.    ibid, 

22.  See  Paniesf  and  Chapman  ▼.  Armiaeadi,  pL<6, 

p.  383. 

23.  See  NtdTieilkeerd;  and  Eppes**  Adadmidratere 
w,  Bmleu^s  AdmmisfratPr,  p.  46ew 

24.  On  the  bearing  of  a  suit  in  chancery,  if  K  be  fia. 
covered  that  the  cause  is  not  matured  for  hetring 
as  to  some  of  the.  defendants,  against  whom  the 
pteintiflT  appears  to  have  a  daim  in  equity ;  the 
bHI  ought  not  to  he  dismissed  upon  the  merks ;  hut 
only  as  to  those  defendants  agsinst  whom  diete 
is  no  equity ;  as  to  the  other  oefmdants  it  shooli 
be  sent  back  to  the  rales  for  fiutthcr  proceedings ; 
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DotwiUistandios  the  pkrotilT  vnmj  huve  been  ne- 
rligent,  and  the  eaiue  was  preinmturely  set  for 
bearing  on  hiMaotion.  K§y  v.  Hord  and  mhtn^ 
p.485. 

PRESUMPTION. 

Lapfe  of  time  It  permitted,  in  equity,  to  defeat 
an  acknowledged  right,  on  the  gronnd  en/y  of  iu  • 
afibrriing  evioenee  of  a  brttwnMan  chat  toch 
right  has  been  abandoned.    It  tberrfbre  never 
pnTftila,  when  rach  preiampthm  ii  ootweigfaed 
by  opposing  fiieu  or  dreumstanees.    Mr/MH  y« 
Carringivn.  Exteutt  •fBurtotil^  pi.  A.  p.  338. 
See  Senumiati9n ;  vaalbkL  pL  9.  p.  333. 
The  debt  of  a  tbtriilf  fbr  clerk^  ticket*,  pat  into 
his  hands  for  lolleetion.  may.  ftoin  length  of  tim& 
cottnected  with  other  amtmttanie*^  be  presumea 
to  have  been  paid,  without  positive  proof  to  that 
eflSset.    S9s9r.Ikir6y^Adndni4trqf§rtfCkure/iUt, 
p.  428. 


.     PRESUMPTION  OF  PAYMENT. 

U    See  New  Trial ;  and  Prk^t  Sxtctttar  r,  Fuqu^9 
jUmMstralprf  p.  08. 

PRIVITY. 

1.    Set Bia  ^ Exchanges  VMl  CumpbeBr.  MMViP. 


PROBOSSORY  NOTE. 


1.   A  writing  by  whidithe  . 


PROBABLE  CAUSE. 


1.  See  MaUehuiPrHectitim}  and 
pi.  Land 3.  p.  463. 

PROFITS. 


MbdtfurT.Jteben, 


In  detinne  for  slaves,  if 
r  Court,  rrvening 


r  the  Jadgment  of  the  Sn- 

that  of  the  Coamy  Courtj 

hieh  was  in  the  plamtiirs  fkvour J  be  reversed 
r  the  Court  of  Appeals,  and  that  of  ihn  County 
v^ottrcafRrmed;  no  aedmi  lies  to  recover  the  pro- 
fit* of  the  sbvet,  accruing  betwetn  the  date  ^f  the 
judgmeM^the  Cmmiy  Court,  and  that  ef  Utjlnal 
amrmance  by  the  Court  ^  AppeaU*  JUdenen  v. 
'  Sigger^  Admmirtratar,  p.  528, 

PROMISE. 


«.    A 


r,«» 


be  sartyMndlr  _ 

heire,  &e.  to  pay  a  warn  or  money /b-vo/uereeitio- 
ed;aa  witnesiiiis  AoimI, (saying  nothing  of  his«eaij 
b  not  an  obligation  under  B*-al,  hot  a  promi— ory 
note,  notwithstanding  a  scroll,  purporting  io  be  a 
4e8f,  be  annexed  to  the  signature ;  and  it  be  p.  sved 
that  tht  writing  in  question  was  executed  by  .\e 
pbuntiff;  it  not  appearing  explidtly  that  he  sealed 
as  well  as  signed  II.    Andertmr.  BuUtckand  Mar- 


«Aa//,p.  443. 
2.    Ifadeftndactplead,  asasetoir,  anofaKni 
the  pbintifi;  eouunonly  called  <•  single  btil. 


itkm  of 


-1.  The  plaintllf  in  astumptit  cannot  recover  withoat 
setting  (brdi,  in  his  declaration,  a  C9ntideratim  to 
support  the  promise.    Beverley m  v.  Ap/mef,  p.  95. 

%,  A  written  agreement,  net  under  teak  to  deliver 
bonds  to  a  eertirin  amount,  must  be  considernl  nw- 
dum  pactum,  if  no  eonsidention  for  the  oontract 
be  stated  on  its  flkce,  or  disehited  by  testimony. 
Ibid. 

3.  A  pleaoftheaet  of  limitationfl,  inbarof  aseire 
&cias  to  revive  a  judgment,  cannot  be  rniclled  by 
a  repKeation,  that  the  defendant,  within  five  yean 
next  before  the  suing  out  of  the  «dre/aouw,  pr^ 
mhed  to  pay  the  amount  of  the  Judgment  Dt^, 
Executvr  qfTate*,  v.  Pickett,  p.  104. 

4.  bee  Agreement  f  and  Daniel  v.  JCsrren,  p.  190.    . 
B.    See  Cmditien  ;  and  FbtxhughU  Adminietratrix  t. 

Beale,  p.  180. 

A  promise  in  writinr,  not  under  seal,  b^  a  son  to 
pay  ii  debt  for  his  ftiher,  must  be  considered  nu- 
dum  pactum,  unless  some  eonraleratioa«  moving 
firoin  die  creditor  to  the  son.  or  some  agreement, 
binding  the  creditor  to  forbearance,  or  the  like, 
in   the  event  of  the  assumption  by  the  son,  be 

roved.  Parker  v.  Carter  4r  ethere,  pi.  6.  p.  273. 
plaintiff eomts,  with  a  bad  grace,  into  a  Court  of 
Equity,  to  enforce  a  promise  which  was  in- 
duccd  by  unfounded  ana  delusive  reprefentatiom 
on  his  own  part.  Parlter  v.  Carter  and  there,  pU 
7.  p.  273. 


ed  to  him  hy  a  third  person,  and  also  a  general 
plea  of  payment;  ana  the  writing  produccil  ap- 
pear  not  to  be  an  eMgatim  but  a  promissory  notie, 
whioh  is  proved  to  have  been  executed  by  the 
plaintifr.  it  ought  to  be  rec^ved  as  evidence  on  tl|» 
eeeend,  though  not  the  JlrH  plea.    Ibtd,  pi.  3. 

3.  In  debt,  on  a  promissory  note,  by  the  ass^nee 
against  the  drawer,  the  note  aftpearing  tojbe  *'fer 
value  received,^  but  no  eonsideration  for  the  atsfgn' 
men!  being  alleiCMl.A'''*'  evidence  on  the  part  of 
the  defonduit  was  admiued  to  pro^e  that,  before 
the  olaintaffpaid  to  the  as»ignoMiny  consideration 
for  the  note,  Ike,  the  defendant;  gave  the  plamciff 
notice  not  to  take  h,  or  to  pay  any  thmg  for  it, 
for  that  he  had  made  it  without  any  consideration, 
and  shoitkl  not  psY  it,  and  aho  gave  notice  at  the 
hank,  that  it  might  not  be  discounted ;  that  the 
pbintifi'had  acknowledged  that  he  had  never  paid 
any  thing Jhr  it,  and  was  not  interested  in  it ;  and 

'*'  that  the  same  was  made  as  an  oocommMfotfleftnote. 
NorveU  v.  HudgiWt  pi-  1«  P-  490. 

4.  A  decfauatkm,  by  the  assignee  of  a  promissorT 
note,  is  too  defecdve  to  maintain  the  action,  if  it 
do  not  state  that  the  defendant  failed  to  pay  the 
money  f  the  drawee,  at  weU  as  to  the  ptatnti/T, 
lbid,il^ 

PUBLICATION. 

1.  It  ii  error  to  dismin  a  bill  in  chancery  at  to  par* 
ties  who  have  not  answen  d,  and  on  whom  a  de* 
cr^e  nid  has  not  been  served,  pr  published  ae- 
cording  to  law.  Henderem,  trc,  v.  Andersen^e 
ExecwriA,  tb'c.  p.  435. 

2.  Proof  that  an  order  of  ptihlication  has  been  in- 
serted in  a  newspaper  two  months  is  not  sufficient. 
It  should  also  be  oiroved.  that  a  copy  was  posted  at 
the  front  door  of  the  house  in  whiefa  the  court  ir 
hdd.  Myrick,AdminittraterffLundieiy,  Adams, 
p.36«. 

3.  See  NfHcef  and  CahHl,  Executeref  Quinsy.  Pin- 
laay,  p.  371. 

PURCHASE  MONEY. 

1.  Aveador,by  bringing  suit,  and  obtaining  Judgb. 
ment  for  tne  purchase  money,  ratifies  and  eon- 
finns  the  sale,  so  that  it  cannot  be  set  aside  at  his 
instance.  Nelson  r.  Carringten,  Executor  of  But' 
veil,  pt  12,  p.  333. 

8.  Umier  what  ciraimstanoes,  a  vendor  of  land  may 
recover  the  purchase  money  by  a  suit  in  equity^ 
^tU'V  bringtiig  his  action,  and  being  cast  at  law. 
Hawktne  v.  Dtpriesty  p.  409. 

PURCHASERS. 

1.  Se«  Canveyonee  S  and  Pennis^en  ^.Hanby,  p.  144. 

2.  See  Deed ;  and  Lacy  and  others  v.  fvitton,  p.  313. 

3.  A  purehaser  with  notice,  who  bought  of  a  pur- 
chater  without  notice,  will  not  be  aflected  by  the 
deed.     Lacy  and  other*  v.  fVUson,  pi.  2.  Ibid. 

4.  Sea  Partnership :  and  Forde  v.  Herrm.  p.  310. 

5.  A  purchaser  or  land  hBriag.givfflhontl4nd  securi- 
ty for  the  price,  without  getting  a  good  tiilc,  it  is 
eumpetent  to  him  to  biM  his  surety,  .is  well  as 
hfmieir,  }sj  waiving  such  a  title,  as  he  mighi  ocher> 
wise  have  uuiiied  ttpon,as  acmdiri^n/zrceet/rar  to 
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the  TgKfWWt  of  the  inoiieT«  It  therefore,  he  do 
act  appeal  from  an  order  dwolving  an  inioneikm, 
whieb  was  granted  him  for  iht*  want  ot  title,  hii 
•uretjr  hat  no  rMit  to  another  uUanetion  upon 
the  tame  ground.  X»u  y.  IFoedviat  and  tthert, 
p.  324. 

•.  Butf  in  Mich  case,  the  parchaier.  or  the  ravet;^, 
havios  a  lun  on  thff  land  for  inaemniflcation,  m 
not  precluded  fnim  goinr  oii.  and  obtaining  luch 
eouvevnce,  as  he  can  ihew  hiinkeir  entitk^  to, 
noiwithstandine  thf  dinolution  of  the  uijanclioo. 
IbUi.pUH. 

r.    See  Sale  s  and  ItCiinek  and  tthert  r.  Mann*,  p.  388. 

8.  See  Drfi'  vncy  ;  and  Nds»n  v.  Carringt^n*  Extr, 
•fBurwell,  pi.  1  &  S.  p.  338. 

9.  See  Rltction  ;  and  lh:d.  pi.  4,  $,  and  8. 

10.  See  Executtrt  tr  Adminittnaor* ;  and  /AW,pL  10. 

&  11. 
^1.  See  Purchast  mmry  ;  nnd  Pwl.  pi.  IS- 
IS. If  a  mortgagee,  in  consequence  of  ■noranef^  that 
hf  shall  leceivk*  hit  money  from  another  aunrter, 
perniif  the  mortgagor  lu  sell  the  premiwt  the  pin^ 
chaser  will'  b*    protected  ;   notwithstanding  the 
fund,  from  which  die  mortgagee  expected  pay- 
ment* proves  delusory,    l^ayiwr  v.  Cnh,  p.  354. 
13.  Under  what  chcuintoinoeii  the  mortngee  will  be 


menu  proves  delusory.    I'uylvr  v.  Cok,  p.  354. 
Under  what  chcumtoinoeii  the  mortngee  will  „ 
eonridcred^s  imuUedly  permitting  the  mortgagor 
to  sell,  and  ulMndoniug  hit  claim  under  the  niort* 


ga|pe,  to  far  as  respects  the  pnrfphatrr  and  those 
claiming  under  hi<n.    lUid, 

14.  See  Fraud t  and  Fvnter  v.  Ltfe,  pi.  3.  p.  373. 

15.  It  b  error  in  the  court  to  instrnet  the  jury,  that 
eith(  r  party  **  war  a  fair  punhater  ftr  a  va/tiR/#te 
r^tnidf^aitiwn  C  that  being  a  question  which  ought 
to  be  leO  to  the  Jury  upon  the  evidence.  Fwwkr  v. 
Lee,  p.  373. 

1ft.  If  a  debtor,  having  taken  the  oath  of  insolveney, 
afterwards  buy  a  tract  of  land  of  commissioa- 
ers  under  a  decree  in  chancery,  and  convey  it  by 
deed  of  banrain  and  sale,  the  purchaser  from  him 
is  entided  to  recover  in  eiectment.  against  the 
defendant  in  chancery  withholding  the  pusst  stion; 

*  whatever  the  chums  of  such  vendor*s  credirors 
may  be.    Chapman  v  Armbteodt,  pi.  3,  p.  382. 

17.  See  I'axu;  and  ChrUty  r.  Minar,  p.  43i. 

1$,  See Ex€cutianii  and  Jaery  v. iMtioiu, p. 540, 


See  Sttket  and  Ibid.  pL  3. 

ir  «eem#,  that  a  special  veidiel;  ^nBrntc-  ia  4«r 

verba,  "*  the/NisreaA|r«,  in  a  siii|«  #•  base  ikarfmB 


legal  ^Jfhct,  agreeably  to  the  U 
Aei«>jitly  finds  the  fteti 
fey  those  proceedings. 


ippeanngK 
Chapman  ^i 


to  he 


See  Executkm  ;  and  Sysfdne  ▼.  the  Antjar,  pL 
3.  p.  398. 

10.  The  court,  to  which  an  appeal  is  taken  fteaa  aa 
order  granting  letters  of  adminiatrstioB.  ve^HL 
not  to  take  into  consideration,  in  drciding  npoa 
such  appeal,  the  comparative  merits  of  tfak-  gnsr 
tee,  and  of  the  party  who  opposed  him.  as  tiMsA- 
dates  tor  die  oflloe,  unless  ii  appear,  by  mmt  es»> 
dencefram  the  record^  that  a  mudon  for  the  a^ 
pointmcnt  of  such  oppOMSg  party  was  aBbaH»> 
tta.ly  made  in  the  court  below.  Bdbtv.  Aq^ 
Aon/,  pL  4.  p.  403. 

11.  Although  in  conirovenies  eoneeraing  mWa.  «9^ 
roads,  the  probate  of  wills,  and  granting  of  adma* 
nistntions,  the  Saperior  CoartofLaWfCo  whiefc 
an  appeal  is  taken  from  the  County  or  Cofponb' 
tion  Court,  may  hear  new  evidence  npon  qi»c» 
tioiu  sabmitteil  to  its  revisal  by  the  rvrerdL  it  ewglst 
not  to  reeeive  any  evident  e  bat  that  of  the  nauiJ 
itself,  tu  prove  vmu  questions  wete  m  &ct  cncd 
in  the  court  bek»w.  pi.  5.    Ibid. 

18.  See  Bffainder  ;  and  Ttlty's  Bxecmm-r,  DatmM  & 
C:  p.  430. 

13.  See  Null  Tkl  Recerd;  and  Epfiee'e  i 

V.  BagteyU  Adminittratpr^  p.  400. 

14.  SeeCopyt  uoASowletur,  Dmkl^fA.  l,p.  «7S. 

15.  If  no  one  appeal,  *  '  » - 
ppellaie  ( 
he  appellant ;  he  most  pay 


oopies  '£  die  reebid  be  seat 
t.  and  doekected  OB  dw  inn- 


RECEIPT. 

1.  See  Sherifi  and  Segmdne  r,  l^  Audiur,  pi  S, 
p.  398. 

RECITAL. 

1.  A  declaration  in  slander  containing  only  a  neitai 
of  slanderous  words,  nnd  no  dirett  charge  that 
those  words  were  sptdun  by  the  delendiint,  b 
had  after  verdict.    i)«na^Ae  v.  jeanAshi,  p.  ^1.  1. 

RECORD. 

1.  A  recoid,  lenlly  authenticated,  of  the  proceedings 
of  a  court  of  competent  authority,  in  any  other  of 
the  Uaiited  Stntes,  is  conclusive  e>iden'em  the 
courts  of  this  ttaie.  to  ahrw  that  a  Judrment  was 
rendered,aitd  that  thejparty  was  compellable  to  pay 
the  arootint  recovered  agiujist  him ;  but  it  may  be 
opposed  by  proof  of  fraud  or  collusion,  orof  ;u6ie- 
gueid  payinenu  or  discounts.    Buferd  v.  BufenL 

p.  241.  ^  .f     -1 

S.    The  only  competent  evidence,  that  an  award, 

made /kemi;enx«/&e,  was  afterwards  set  aside  ones*      1. 

ceptions  taken,  is  a  transcript  of  the  record  thei^ 

ofduly  authenticati-d.  Ibia. 
8.    Sec  Insfmctimt  to  Jurki  ;  and  IHiUaere  r.  itil' 

haneytp.  310. 

4.  See  Deed  ;  and  Laq/ and  etherg  v.  IHbri,  p.  3i3. 

5.  See  Bttt  tf Sales  and  Fowier  v.  Lee,  p.  "73. 
16.  See  Forfbcmdng  bmdi  and  BtaU  v.  mUm  ant 

othen,  pL  2,  p.  380. 


to  the  appell 

tion  of  the  a^    , 

casioued  therdiy*  to  die  ap| 
Lone,  p.  495. 

RECOGNIZANCE. 

1.    See  Mlalkhtu  Praiecttf  Im ;  and 
Mn,  pL  1  aad  8,  p.  408. 

REDEMPTION. 

1.    See  Mmigagef  and   PemUngtm  ▼. 
elbert,  p.  140. 

REINSTATEMENT. 
1.   After  rcgnlarly  dismissing  an  appeal  lar« 


rrc^vlarly  dismissing  an  appeal 
r — ccuiMn,  the  appellate  eoort  ca 
Mate  the  i J^^^T^ 


•  ■  >•    ■"•<    ■■■■■■■•    »•  ™    w.«»>^t^«^&»— '   waaa, 

rale  having  been  made  upon,  ordue  n 
to  the  advene  paitYto  appear  aad  i 
motioii.    Cnfiper  v.  Wat,  p.  899. 

REJOINDER.      ■ 

In  an  aetioii  of  assnmpsit.  the  pleaa  were 
fum'fnt,  and  the  art  ^  Hmdatinu  :  the 
replied  genervUv  to  tiieilnt  pica,  and  _ 
to  the  second ;  but  ne  re^smdirr  was  pot  in 
defendant.  It  was  said,  in  the  transcript 
record,  that  a  junr  was  impanelled  to  try 
9ues  iwed.  But  it  was  decided  Iqr  this  co« 
no  issue  was  joined  on  the  tetwtd  pbea. 
therefbre,  that  a  verdict  for  the  idaintiC 
aside, and  anew  trial  directed.  2Wm'# 
D9naldandCo.p,  430. 

RELATION. 

The  Ifen  of  a  judgment  opon  the  tends  ef  the 
party  rehtes  hack  to  the  csmiaencewtwf  of  tk« 
term  at  which  it  is  obtained.  Mutual  AMurmmx 
Sfctely  r,  Stanard  and  ttberttp*  539. 

RELEASE. 

1.    See  Damagea ;  and  CaiUL  Executar  ^  Qtim,  r.* 
Pftirwiy,p.37l.  ^  ^^^ 


the  !»• 
iliat 


beset 
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9.  IT  the  Jmyfuid  a  verdict  for  the  debt  in  the  deela- 
ntjon  menttoBed,  and  the  plamtifl;m  court,  n- 
lemae  to  much  thereof  as  ii  equal  to  the  crediit 
endorsed  on  the  bond  ;  judgment  ou^ht  not  to 
be  rendered,  to  be  discharged  bf  the  uayment  of 
the  sum  stated  in^the  condition  of  the  bond, 
•u^ect  to  a  deduction  ot  the  crediu  endorsed; 
but  sueb  deduction  ought  to  be  made,  and  judg- 
ment rendered  for  the  real  bahmee  due.  Crayf 
T.  Sinu,  p.  439, 

RELIEF. 

1.  In  a  case  inTDlrmg  trust  and  eimfdenet,  and  in 
which  it  appear*  rmsonable  to  allow  the  comnlain* 
ant  I  he  benefit  of  the  defendant's  oath,  relief  may 
be  giTen  in  equity,  although  the  party  negiecUd 
to  make  the  proper  dt^ence  at  law.  Spencer  & 
White  X.  HTtUen,  p.  1  0. 

9.  See  Equity  ;  and  Frattan  and  iher*,  Extcutere  ^ 
WuiU  V.  Gresiom^t  DUtri'iuiee*^  p.  110. 

3.  See  Usuru;  and  far  t.  Tatiafirra,  p.  243. 

4.  See  Formtwret ;  and  IfeUon  v.  Carringtont  Exeew- 
fr  6f  BiinoeU,  pL  7.  p.  333. 

#•    See  Bar  ;  and  Hawkim  ▼.  Deprktt,  p.  469. 

REUNqUISHMENT. 

1.    See  Dewer  ;  and  IFUcox  r.  Hubard,  pL  1,  p.  340. 

RENUNCIATION. 

lb  A  tettalor,  in  the  rear  1784.  having  directed  that 
hie  exfeu-ert  should  sell  all  his  real  and  personal 
esute  for  the  payment  of  his  debtt  ;  and  having 
appoint*  d  fwr  executors,  three  of  whom  quaKArd ; 
a  tale  in  I  he  year  1T94,  by  two  of  the  acting  exe- 
eurors.  was  considered  valid  ;  and  the  third  cxe- 
cutor  (as  well  as  the  fourth,  who  never  oualiflcd) 
was  presumed  to  have  renounced  his  right  to  ad- 
minister as  at  the  date  of  the  sale  in  question. 
Nirifonv.  Carrrngtm^  Executor  ^  hurwett,  pU  9. 
p.333. 

REPLEADER. 

See  PieaOng ;  and  GaUege  v.  Afsarr,p.  60. 

REPLICATION. 

1,  If  the  transcript  of  a  record  states,  that  the  de- 
ferdanu  tendered  **  a  plea  in  writhi^^**  in  hoc 
verba,  (setting  forth  five  pleas  ;)•  to  which  said^p4ea 
the  plaintiff  replied  gem-rally^  and  issue  was  join- 
ed between  the  pkrti-  s ;"  thrs  should  be  consi- 
dered a  general  replication  to  ail  the  pleas ;  and  a 
repleader  ought  not  to  be  awarded.  Callego  v  * 
Maore,  p.  60.  ,    .        « 

3  A  plea  of  the  act  of  limitations,  in  bar  of  a  edre 
facias  to  revive  a  judgment,  cannot  be  repelled 
by  a  replication,  that  the  defendant,  within  five 
years  next  befom  the  suing  out  of  the  scire  fariat^ 
'promised  to  pay  the  amount  of  the  judgmenu 
Day,  Executor  of  Tatet.  v.  Pickett,  p.  IP4. 

S.  If  a  replication  be  msufficient,  and  demurred  to 
as  such;  yet  if  the  plea  be  ako  insuffleieat,  the 
court  will  go  up  to  the  fint  fault,  and  give  judg- 
ment for  the  plaintiff.    Ibid.         , 

4.  The  declaration  being  hi  the  name  of  twe  plain* 
tiffs  ;  if  the  replication  purport  to  be  hi  behalf  of 
'ene  only,  it  is  a  Cepanure  in  pipading ;  and,  on 
demurrer.  Judgment  ought  to  be  entered  for  the 
defendant ;  unlets  the  planitifh  move  the  court 
to^mend  their  replication,  which,  in  that  case, 
should  be  allowed,  on  their  pay'mg  costs.  Gra- 
ham &  Scott  V.  Graham  &  Lane,  p.  205. 

5.  In  debt  on  a  bond  with  eolbitenl  condition,  if  the 
condition  be  not  set  out  in  the  deelaiatkm,  nor 
made  part  thereo  fby  oyer,  it  shooid  be  distinctly 
stated  in  the  replication.    Ibid 

«.  A  genera  IrephcatioBUul  demamrto  the  «IM 
VOL.   IV. 


plea,  mar  he  put  in.    Eppet^g  Admrt.  v.  BagieyU  * 
Admr.  pL  5,  p.  460; 

RESIDENCE. 

1.  If  therebenothin|[  intherecoidtosh^thecon- 
traryy  the  county  m  which  the  defendant  was  ar- 
rested is  to  be  consi'-fered  that  in  aiuch  he  resided. 
Fay  lie  and  othere  v.  Laddt  pL  2,  p.  483, 

RETURN. 

1.  If  the  shrrifTk  return  on  a  writ  be, "  exeented  and 
committed  to  jail  for  want  of  baii,^  Judgment 
ought  not  to  be  entered  ag.tinst  the  defendant  end 
bail,  but  against  the  dtfendaiu  only ;  notwith* 
standing  a  boud.  purporting  to  be  a  bail  bond, 
was  returned  with  the  writ,  henry  r,  Green,]^ 
227. 

2.  See  Mi/U  ;  and  Daxoton  v.  Moans,  pi.  3.  p.  53«. 

3.  See  Inquisition  ;  and  Ibid,  pi.  1. 

4.  The  court  ought  to  permit  the  sheriff  to  amend 
his  return  upoi»  a  wnt  of  ad  quod  tUnnnum  at  any 
time  before  the  judgment  upon  it.  Dawson  r. 
Moonst  p.  535, 


REVERSAL. 
1.    See  Usury;  and  Pox  v.  TaUa/em,  pL  3,p.  24S. 

ROADS, 
i    See  Evidence  ;  and  Bohn  r,  Sheppard,  pL  5,  p.  403. 

RULE  NISL 

1.  h  «eem«ille^l  and  irregular  to  grant  an  ii\jane> 
tion.  to.oonunue  in  force  until  the  comhig  in  of 
th<-  answer,  and  then  to  stand  dissolved  without 
a  rule  tdsi,    Bass  Yt,  tVoadviUe  and  others^  p.  324. 


SALE. 
L    See  Equity;  and  Rsss  v.  HtsVs  AdmistUtralars, 

p.  97. 

2.  See  Trespass;  and  Vaughan^s  Admr,  v.  WHseh' 
ler'*s  Exor.  p.  136. 

3.  Under  what  circumstances,  a  sale  of  Und  by  com- 
misMoners,  in  obedience  to  adeeree^anchanecfry, 
ought  not  to  be  set  aside.  Ptdrfiue  v.  Muse*s  £4> 
ecutors,  p.  124. 

4.  See  Mortgage ;  and  Pennington  t.  Bcmbjf,  p.  I40u 
&  n : 

5.  A  ulc  '^>  :b  vJB  ¥(-  'i4rM^iPik;i;ii;  "^  the  estate  of  a  testis 
ri»i\  bjr  a  ]x;x»n  nan^fit  h*  fine  of  the  exeentori, 
but  wbu*  at  ib«!  ihmtt  of^uch  iale,7udfi«e  ot/a/(/fa^ 
miiH  af^erwRrJi  Ahi^,  wiihiMii  having  ^uauflea,faj 
^v\\nfi  boL'tcl  Add  i4N£uriiT,  i^  void  agamat  the  ex^ 
tutuf  wlitidtd  qimlif>%  Sli^nroe,  ExecutSf  tfjisssu^ 

6.  A  \o\v  ol  lAitii  bj  trutteei,  under  a  deeree  in  clauai 
ctni^  atjjtitt^t^  invilii,  on  Uie  noondsihat  sudk 
lal^.'  "ttttciot  rojiElr  pi«r^«iuriT  to  the  decree,  whidi 
ilirLKTied  ^  muih  <■'  I  to  be  soldas  woohl 
Miy  iht  Asbi ;  Cv^  l<  '  ed  the  power  of  sell- 
mu:  FH  4'r.ttl].  r  ^v-  >  •  arhoreas  the  trusteea 
^.^  ^u  ajtu.%;,  ui  duuilkr  uuantitjet,  at  difiVrrent 
times ;  (a  circumstance  which  might  have  dSmi* 
niihed  the  price  obmined)  and  heeame  theni^ 
teUes  the  purchasers  at  a  very  inadenuate 
price ;  the  sale  having  also  be^  made  oQcler  m 
general  impresnon  existine  in  the  neighbouihood, 
that  the  huid  bad  been  before  sold  by  private  co»> 
tract.    Quartets  Lacif,y,i5%, 

7.  A  tnutee,  or  commissioner,  aeUiDg  tand  uader  • 

4  £ 
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deed  of  trust,  or  decree  in  cfanncery,  ouf^ht  not  to 
permit  the  creditor^  agent  to/0rre  the  tale,  nt  an 
madeqoAte  mice,  in  the  abitiicy;  of  other  Inddcn. 
.    jpiiorVf  ▼.  Lacv,  p.  252. 

8.  A  eontnct  for  the  nle  of  6000  dotbri  United  States 
8  per  ceni.  atock,  to  be  drKrered  and  regularly 
transft'rred  on  a  future  day.  foe  6000  dollars  cur- 
rent money  m  liand  paid,  is  not  usurious.  BuU 
V.  Dtntglcf,  Admiivstrefor  of  Turnbuil.  p.  333. 

0.  In  sudi  CMS* ,  if  the  certificate  oi  stock  be  not  de- 
lirervd  and  tians&rred  according  to  contract, 
.  the  |m>per  nceasure  of  corn  pens  nr  ion  is  not  the 
nominal  amount  of  the  stock,  with  8  per  cent. 
interrsT  ftota  the  day  when  it  should  have  been 
delirertd,  but  (tj  true  value  on  that  day  (include 
ing  the  interest  then  due^  voifh  lav(ful  bUerett  on 
mch  value  until  payment.    Ibid,  pi  2. 

10.  A  sale  ought  not  to  be  set  aside  on  the  ground  of 
smalliiess  ol'  price,  if  that  was  occationra  by  the 
acu  of  the  complainsnt.    Forde  v.  Heiron^  p.  316. 

11.  A  sale  of  part  of  a  tract  of  land  having  bevn  made 
under  a  mifr«ncr^'0n  of  the  rights  ofihe  parties ; 
and  the  purchuser.  with  other  plam tiffs,  Mppiyinff 
to  a  Cour'  c''  ICquity  for  partition  of  ilie  kind, 
(ssying  nothing  uf  the  iwiiisoM.)  amout*  ihem> 
aelv^  nnd  the  vendors,  and  others ;  to  u  liich  p.ir> 
titiun  theylippeMred  emiiitKl ;  and  tiir  vt^iidon  by 
their  answer  expressing  a  wivh,  thni,  il  parti- 
tion should  be  dt'creed,  the  sale  should  be 'set 
atidf  ;  the  court  resi  iuUed  the  suIp,  and  directed 
partition  of  the  whole  tract.  M'Ciimie  &  thtr* 
V.  Manns^  p.  328. 

la.  In  case  of  a  sale  of  fauid  by  the  acre,  relief  is  to  be 
granted  r>r  all  deficiencies,  not  reasonably  tmmiia* 
ble  to  the  vai*ia(ion  of  instruiuenu.  Mud  siuall  er- 
rors In  surv  j-s;  whether  the  punhaser  has  eV. 
pressly  retained  an  election  to  have  the  tmet  sur- 
veyed 6r  not.  And  this  principal  is  not  departed 
finom,  but  in  case  of  a  sale  bu  the  tivct,  the  pur- 
chaser clearty  agi-ceiug  to  take  the  huzard  of  all 
deficiencies  upon  himself.  NeUon  v.  Canin  ton, 
EAvr.  tfBunoeU.  ul.  l.  p.  332, 

13.  llie  meftsui^  of  the  compensation  to  be  made 
for  a  deficienc}-,  in  case  of  a  sale  by  the  acre,  un. 
attended  with  any  particular  circumstancc-s,  is 
the  average  value  of  the  whole  tract ;  without 
regard  to  the  circumstance  that  the  d^ciency 
was  in  this  or  that  descripikm  of  the  hind.    JbiA 

am  agreement  of  sale,  by  an  executor,  under  the 
will  of  hi*  testator,  be  e<|uivoe)il.  the  court  ahouk! 
be  inclined  to  consider  it  a  sale  by  the  acre,  and  not 
by  the  tract ;  it  being  »  dangerous  principle,  that 
executors,  or  other  fiduciary  charncfers.  sltould 
take  ii|)on  themselves,  by  meaiu  of  bai-gains  of 
httxnnlt  to  jeopardize  the  interesU  confided  to 
their  care.    /6i£/pl.  3. 

15.  If  N.  purchase  of  B.\  executors  a  tract  of  land,  ai 
**  containing  about  a  specified  number  of  acres, 
ma»r  or  ku,  at  a  certain  price  per  acn?;  thr  quan- 
tity to  be  atcertained  by  actual  survof,  if  }f.  thait 
reguirt  if  ,'♦  thU  is  a  sale  by  the  acre,  if  N.  shNll 
require  the  survey.  And  if  no  ti  ne  be  limited,  by 
«»e  teWM  of  the  contract,  for  making  his  election, 

•  ".*"?*?*  '^**'  of  demanding  the  survey,  at  atiy 
tune  bdbre  the  whole  busincM  shall  have  been 
concluded,  and  a  title  to  the  famd  made  or  tender- 
ed by  the  vendors.  Ibid,  pi.  4. 

16.  bi  such  ease,  the  purehaser's  right  of  election  to 
naveuie  survey  is  not  determmcd  by  his  taidnf 
posa»sion  of  the  land,  or  giving  bonds  for  the 

I?I!5S!;^"f^y»  J***  9  ~^  "Kht  necesMirilT 
bmited  by  the  last  day  of  payment ;  for,  altkouiph 
the  day  of  payment  has  arnved.  he  is  WK  bound 
to  part  with  the  purchase  money,  norto  make  a 
ilnal  adjustment  of  the  balance  due,  until  a  Utle 

n.  Where  a  tract  ofland  isaoUas  conlaiiuiur  6bm£ 
lAPH!!?^  n«'ttbcr  of  acres,  mwar  Si^  a  cei^ 
tampnceperactei  reierviDgtothepurchiMeran 


dectMo  to  haTc  the  true  qaaatity  i 

a  survey;  it  is  not  unfair  or  iUcgal  for    the  pmr- 

chaser  to  make  hii  electioa,  after  dlscovrri^  ite 

?uantity  by  an  experimenfal  surrey.     Jfrl^am  v. 
arringfon,  Execmtr  of  Burwelt,  pi.  8.  pw  333. 
.  A  tesutor,  in  the  year  1784,  linvinr  <I««-ec*:sl  cte 
hu  executort  should  Si.llPaU  his  reaJ  assd  j 


19. 


20. 


estate  for  the  payment  of  hb  debta  ;  and  having 
appointed /bui-  executors,  three  of  whoa  tpM^Aed; 
a  sale,  in  the  year  1794,  by  two  of  i  he  aetang  cae* 
cutors.  was  consktered  vahd ;  and  the  th  id  eseea- 
lor,  (as  well  as  tht  fourth,  who  isever  tylifirdJ 
was  presumed  to  have  renounced  his  right  tn  m- 
mir  Uter,  as  at  the  date  of  the  a«le  io  queaciwi. 
Ibi'i.  pL  P. 

If  the  vri/ttfl  agreement  of  sale  be  signed  by  the 
purchaser,  ami  ane  of  the  twooc^inf  esecuton; 
the  oiher  may.  by  acu  in  finite  thotigii  not  in  wm- 
1  ing,  (such  asdehvering  pcMsession  of  the  laMtaad 
the  likeO  manifest  his  assent  to  the  sale,  and  nahe 
it  his  own  act.  Ibid.  pi.  10. 
Although  a  tract  of  land  be  decrted  to  be  aoU  la 
satiafy  a  mortgage,  the  executors  of  the  mortgage 
being  authorii^rd  by  his  will  to  sell  all  fan  real  and 
peiwnal  esute,  may  sell  it  for  a  full  and  lair  prkr, 
with  the  assent  of  the  morigagee,  or  hi«  attdnvy. 
Ibid,  pi.  11. 

21.  A  t  eiidor,  br  bringing  suit,  and  obtaining  jsdg^ 
ment.  for  lue  purchase  money,  ratifie*  and  con- 
firms the  sale;  so  that  it  cannot  be  aet  aside  at  ha 
inst.nce.  Ibid,  pi  12. 

22.  If  a  morgagee,  w  coosequenee  of  atsonincca  that 
he  shall  rect  ire  hb  inonev  from  another  aaarcer, 
l-entiit  the  moigagor  to  sell  the  premise*.  (W  par- 
chaser  will  be  protected ;  notwithstanding  dhe 
fund  from  which  the  mortgagee  expected  pay 
ment  proves  delusory.    Tttyiar  v.  Caie^  p.  154. 

S3.  Under  what  ctreunisiancea  the  roor  jgmgee  vil  he 
considered  as  impliediy  permitting  i&  mon. 

to  sell,  and  abandoning  bis  cUim  upder  the  i 

ga^,  so  fiir  as  respects  the  purchaicr  and  thoae 
claiming  under  him.    Ibid. 

%A.  See  Distribution  i  and  CuerhaU  r. 
other*,  p.  360. 

25.  See  Paper  Money  ;  and  Myriek^  Jdmr.  ofLaai^ 
v.  ^i/anii.p.366. 

26.  A  bill  of  sale  of  a  stave  should  be  perasittcd  ts  go 
to  the  jury  as  evidence,  though  not  recorded.  Fom- 
kryf.  Lrt,p.373. 

27.  See  Decree;  and  Ch^mn  v.  Jnmisteadu  pLJ. 
p.382.  ^^  "^ 

28.  See  PatHet ;  and  Mid;  pL  6. 

29.  A  sale  ofa  tract  of  land,  by  a  dditor  ehancdh 
execution,  is  not  necessarily  ftaudulesK  and  void 
as  to  the  creditors  at  who«e  suit  he  is  ui  custody, 
but  may  be  supported,  if  made  to  a  bona  fidecn^ 
tor, fora  reasonable  conskleratH>n,aBd«ithoaiaay  . 
secret  agreement,  or  undeffaiandiiig,  bKwecn  the 
partk%  that  the  land  is  to  be  hoMen  for  the  mb 
and  benefit  of  such  debtor.  BuUadk  t.  Jreu^t 
Admrt.  p.  450. 

30.  S<«£.rmi/i0fw;andAKAanlr«iT.PIerttw,pLl, 
2.  p.  512.  •■^^ 

31.  ^tf^  Judgment  i  and  MutwA  Auvrmae€  Soeittyf, 
Stanard  and  others,^  2.p.S3B, 

SATISKACTIQN. 

1.  If  bail  be  bound  in  a  reeogniaance  far  twodM» 
dants;  a  surrender  after  jadginem  of  aae  of  the», 
indue  fbrm  of  law,  and  a  discharge  of  thncne 
from  the  custody  of  the  sheriff,  l^che  plai«ifl% 
written  order,  is  no  satisfiwdon  or  tho  Md^ncat, 
nor  diachaige  of  the  bail;  the  phinUffhaviw 
never  cA0rcei/A6niiie»Kiililm»  fliginftofl^mT. 
Aifwiw,  pL  2.  pb  516.  • 

SCIRE  FACIAS. 

1.  SeeB^Ptkmwni  DeihSxer.orrates.T.Fkkttt, 
P*  104* 
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SCROLL. 

] .  &^  Seni ;  and  Andertm  r.  BuOtck  tr  MarthalU 
pl.l.p.  442. 

SE/IL. 

J.  A  writing,  bf  which  the  party  blmit  hhnieir,  hii 
heiri,  (See.  to  pnj  « tom  of  mmatj  Jhr  value  recriv- 
td^  at  witnen  hit  **  hand^  («y>ng  nothing  of  his 
«ea/J  it  not  an  obliipition  under  seal,  i>ut  a  pn>< 
hiifltory  note :  notwithstanding  a  scroll,  purpur& 
ing  to  be  a  jra/,  be  annexed  to  the  signnrare,  and 
M  be  proved,  that  the  writing  in  question  wai  ex- 
ecuted  by  the  pliSntltr;  it  nfC  appearing,  expli> 
ritly.  thflt  he  sratorf,  as  well  as  siintd  it.  AnaeT' 
MJi  T.  BuUfck^  MarihaU^  pU  S.  p.  443. 

SECURITY. 

1.  An  appeal  bond,  executed  br  a  teturity  onlyj  wiih> 
out  a  principal,  it  not  riflfeient  in  law.  Day, 
Ex^r.ifratu^r.  PfcAtft,  p.  104.     . 

2.  See  Executors  &  AdmirUttratorg  ;  and  Pmtun  tr 
•>her$,  Exori,  of  W9&^  r.  GrttoomU  DUtrtbutees, 
p.  110. 

3.  The  act  of  December  llth,  1793,  (Rer  Code,  1st 
voL  p.  314,}  authorizes  a  motion  in  a  summary 
way  agiiinst  the  deputy  sheriff*,  and  his  securities. 
Jointly ;  but  not  against  one  or  more  of  those  se- 
curitif  •  s«*pfrately.  HarrUon  y.  Lane^  p.  238. 

4.  Atid  t|iif ,  (it  scemsj  whether  the  bond  be  joint  on- 
ly, or  joint  and  several.    Ibid. 

5.  tinder  what  circumstances  a  suit  in  equity  may 
be  brought  sgainit  tfte  secorities  of  an  executor, 
adminisrrator,  or  guardian,  without  any  previous 
judgmmt'  or  decree  agaiim  their  principaL 
^HfUnood  V.  Dandridge  and  othert^  p.  S89. 

0.  Wherean  executor  dies  without  any  personal  re- 
presentativf,  a  Court  of  Equity  may,  at  the  suit  of 
a  legaiv-e,  and  toi/hf/ut  any  previous  suit  baring 
bet.*n  brought  against  tfee  executor  to  conrict  him 
of  a  devaatavU^  conrrne  the  securities  of  the  exe- 
cutor, or  their  representatives,  and  the  persons 
who  would  be  interested  in  any  estate  which  the 
executor  may  have  left,  and  make  the  securities 
liable  for  an  v  misapplication  or  wasting  of  the  as- 
sets which  snail  be  established  in  the  progress  of 
such  suit  in  Chancery.    Ihid,  pi.  3. 

7.  Under  like  cin-umsianees,  a  court  of  equity  will 
give  relief  af^ainst  the  securities  in  a  guardian's 
bond,  and  if  the  executor  of  the  decedent  was  also 
guardian  to  the  legatee,  the  two  seu  of  securities, 
and  their  representatives,  may  be  jointly  sued. 
i6i</,pl.3^ 

8.  An  appeal  bond,  executed  by  a  surety  only,  with- 
out any  principal  obligor,  b  msufilcieoL  Rootet  v. 
HoUiday  &  IVelch,  p.  :»3. 

9.  A  purchaser  ot  land  baring  given  bond  and  secu- 
rity for  the  price,  without  getting  a  good  title*  it 
is^  competent  to  him  to  bind  hir  surety,  as  well  at 
iumielf,  by  waiving  such  a  title,  as  he  might 
otherwise  have  insisted  upon,  as  a  condition  pre- 
cedaU  to  the  payment  of  the  money.  lA  there- 
fore, he  do  not  appeal  firom  ap  order  dissolving  an 
iolunction,  which  was  granted  him  for  the  want 
of  title,  his  surety  has  no  right  to  another  injunc- 
tion upon  the  same  ground.  Ross  v.  WoodvWe 
and  others,  p.  3S4. 

10.  But,  in  sQch  case,  the  purchaser,  or  the  surety, 
having  a  lien  on  the  land /or  indemnification,  is 
not  precluded  from  going  on,  and  obtaining  such 
conveyance,  as  he  can  shew  himself  entitled  to, 
notwithstanding  the  dissolution  of  the  injunction. 
Ibid, 

11. .  Upon  a  rale  requiring  security  Air  eosts.if  sufficient 
security  be  tendered,  in  court,  at  the  nrst  calling, 
af\er  the  expiration  of  the  sixty  days,  it  ouglit  to 
be  received,  and  the  suit  ought  not  to  be  dismissed. 
Vanee  v.  Bird  and  others,  p.  364. 

IS.  QuaoTt  whether  a  person,  residing  within^e  com- 
monwealth at  the  time  of  commencing  his  suit, 


butremoring  fo  another  state  while  it  is  pending^ 
cm  be  co>ii|K>llHt  to  give  security  ftir  costs.  ;n  the 

Sound  of  his  absence  fiHim  this  state?    Vowe  v, 
rd  and  others^  p.    64.  » 

13.  It  sernit.  that  a  notice,  requiring  set;urity  (br  costs, 
is  sufildent,  if  given  to  the  plaintiffs  attorney  at 
taw.    Ibid, 

14.  If  a  decree  be  pronounced  by  a  Superior  Court  of 
Chancery  agiinst  an  executor,  in  a  suit  brought 
agaiiiit  him  and  his  securities  ;  but  without  cbai^. 
ing  or  exonerating  fAem  by  such  decree;  and  Uie 
exfcutor  remove  out  ,of  the  commonwealth  with- 
out satis()'in{;  (he  same;  a  second  suit  may  be 
brought  aniiitt  him  and  them,  in  the  Superior 
Court  of  Chaneerj'  of  any  other  district,  in  which 
the  securities  reside,  to  get  s«cisftction  from  them, 
Crutcher  v.  Crutcher^s  Executor  and  Securities, 
p.  457. 

SETT-OFF. 

1.  If  a  sett-olTbe  claimed  in  luch  manner  that  part 
oiriy  can  with  propriety  be  allowed;  it  is  iucum- 
bent  upon  the  claimant  to  separate  the  admissi- 
ble from  the  objeciional  parts;  otherwise,  the 
whole  should  be  n^ected.  Rootes  v.  IfleHfM  tr 
r«.  p.Sl5. 

2.  If  a  «left-nd»nt  plead,  as  a  sot'ofT,  an  obligation  of 
ihe  plMintiff.  commonly  called  a  single  bill,  assign- 
ed to  him  by  a  third  person,  and  also  n  general 
plea  of  payment,  and  the  writing  produced  appear 
not  to  be  un  ebfigation^  but  a  promissory  note, 
which  is  proved  to  have  been  executid  by  the 
plai<  tiff,  It  ought  to  be  r^:ei%ed  as  evidence  oa 
the  scfond,  thonfjli  iidi  on  xhisjirst  plea.  AndtT' 
sen  V.  Bullock  and  MarshalU  pi  3.  p.  442. 

SHERIFF. 

1.  A  depurj'  ihfrirf  tiiili*s  ht>«>mee  4itring  tJic  plt**- 
sure  of  liij  (in  ii(ti|>tii  %\i^\  tijuj-  U\  uSiu  ti*  n-iMnv* 
ed  from  i'\\\'  K\  n\A->ti\%}\M\n.M%i\mA  he  Ua%  r^-vvf-n 
bond  and  ft-L^iini>  (<j  jridtrmuify  m^<  \muf^\f*-  iii 
case  of  hn  rnvi^Tcci  or  mitfondurt.  anAl  ii  «iii 
agreed  betw^'i^ti  Them  ttut  kr  iJicii lit  V  iIk*  dt>i^u- 
ty  for  vhe  ii*n>'  Uiat  \l\»:  ibthlT  thmiM  roni4fiii«  Jr 
office  ii'iid^'rlii^  tlit^mrcn' til isriur. ;  bm  tbi  (kcpiin' 
n  not  »Itf»iivi,-rMI*ri-'.v  .i|  {..'<  r.iinrlT    LL'.iiri*r  |||# 

principtil.  loi  hu  c^h-j  .-  ■_.._; -.lic  u: r--^f  of 

removal.    Hof^e  v.  'Vrizx  p.  130. 

8.  If  iliedeput);  sue  the  sheriff  fur  turning  him  out 
of  ofnce  in  violation  of  his  contract ;  a  plea,  that 
the  phimiifi*  had  been  guilty  of  a  certain  misfea- 
sance, and  other  speciMed  improprieties  in  his  of< 
jRce,  from  which  he  was  therefore  dismissed  by 
the  defendant,  is  a  full  snswer  to  the  declaration. 
Ibid. 

S.  Quare,  whether  a  contract  between  ^  sheriff'  and 
bis  deputy,  that  the  latter  ^all  perform  all  the 
duties  of  ihe  sheriffiilty,  reopiVe  all  the  fees  and 
emoluments  arising  therefrom,  and  poy  to  the 
former  a  certain  sum  of  money,  be  not  void  un> 
der  the  act  of  assembly  against  buying  and  selling 
of  offices?    Ibid. 

4.  The  act  of  December  llth,  1793.  CRev.  Code,  1st 
vol.  p.  314,)  anthorixes  a  motion  in  tk,  summary 
way  against  the  deputy  sheriff,  and  his  securitici, 
jointly,  but  not  against  one  or  more  of  those  se- 
curities separately.    HarrUon  v.  Lane^  p.  238. 

B.  And  this,  (it  seents }  \»  hcther  the  bond  be  joint 
only,  or  joint  iind  several.    I'/id.  * 

C.  A  notice  that  a  motion  will  be  made  for  a  judg- 
ment against  a  sheriff  for  the  amount  of  his  re- 
ceipt fur  sundr}' exciutions  for  fines.  '*as  appetn 
by  a  copy  of  sail  i-eceipt,"  is  sufficient,  without 
mentioning  the  aggregate  sum  due,  the  separate 
amount  ot  each  execution,  or  the  time  when  dQ> 
livered  to  the  sheriff.  And  a^udgmei)t  therenpiMi, 
for  the  aggregate  sum  due,  without  dutinguishiiir 
the  amount  of  each  executkm,  will  be  sustaineq^ 
if  conformable  to  biw  in  other  respects.  Segouint 
V.  the  Auditor  »J'pubUc  accourUSt  pL  1.  p.  398. 
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9*    A  jadgownt  by  deflralt  agaiiMC  a  AerifT  for  fine*      6w 
coflceted  upon  exeeutioiM  in  behalf  ofthe  com* 
roonw.^th,  may  be  sustained,  tf  tboii]|h  his  receipt 
for  the  exeeutioiu  be  not  inseAcA  in  the  reeora. 
Ibidy  pi.  2.  •  V 

8.  Where  the  defiivit  of  the  therift  or  other  officer,      7. 
responsible  for  fines  collected,  to6k  place  bef*re 

tAtf  SOrA  9^  Fi^niary  1812,  judgment  ought  not  to      8. 
be  rendered  for  interest  at  the  rate  ai  fifteen  per 
centum  per  annum,  but  ^rfive  per  centum  do*      9. 
magci,  and  five  per  centum  per  annum  interett 
on  ihe  whole  amount,  as  hi  the  case  of  public 
taxes.    S^ttdne  r.  the  Auditor,  pL  4.  p.  308. 

9.  A  judgment  cannot  be  obuined  upon  a  fiirth- 
coming  bond,  bearing  date  before  the  7th  of  Ja- 
nuary, >B07,  against  the  dierili^  to  whom  the 
estatrof  a  deeeMed  obligorhas  been  committed,  a* 
against  an  exeoitor  or  administrator  inordinary 
ones ;  but  the  pteintifF  mtut  esliibit  his  rtaim,  b^ 
Ibre  the  cotirt,  acconiing  to  the  act  of  1793. 
judum  tr  Reno^  Execufrt  •/Farrtw,  r.  EweUf 
P.4SA. 

10.  llipdebt  of  a  sherifi"  for  clerk's  tickets,  put  into 
hb  hands  for  collection,  may,  from  length  of  time* 
connected  with  other  eircumetanee*t  be  presunua 
to  have  been  paid  without  poutiTe  pro^  to  that 
^ect  Rue  r.  Darbtft  ^IdmlnlHrafr  efChurchiU, 
p.  438. 

11.  See  Imeheney  ;  and  BuUeck  ▼.  Irvitu**  Adrnt- 
nietratore,  pi,  S,p  450. 

IS.  It  teenut  that  since  the  attorney  at  kw,  who  pro- 
•ecutes  a  suit  and  obtains  judgment,  has  full  pom 
er  to  receive  the  money  recovered,  when  levied 
by  execttiion,  (See  Branch  r.  Bum/ley,  L  Call,  147J 
n  demand  mode  by  him  of  the  dierift^  by  whom  it 
is  levied,  b  sufficient  to  authorise  a  motkni 
against  such  sheriff  for  non-paymenu  Ji^tteen  r. 
SMeee  &  Beite.p,  455. 

SLANDER. 

1,  A  declaration  in  slander,  hying  the  charge  in  the 
alternative^  tiz.  that  the  defendant  spoke  certain 
words.  *?  or  iporde  ef  the  eame  tmpeH^  is  good 
after  Terdict.    Aif  v.  Bujif ,  p^aoo. 

3.  A  declaration  in  shuider,  eontaiiung  only  a  recital 
of  slanderous  wonb,  and  no  dirtct  charge  that 
those  words  were  spoken  by  the  defendant,  is  bad 
after  verdict.    Dmaghe  v.  Rankm,  p.  861. 


•  being  joined  on  tiie  ( 

ct  •/  Umkatienet  a  verdict,  that  the  jdcCoi- 


SLAVES. 

A  deelantion  in  detinue,  for  a  slave,  is  insoffl- 
tient  to  support  the  action,  if  it  omit  to  state  that 
the  slave  in  question  &e'«ftfB(f  (a,  or  wastfae/>r«> 
nerfy  of  the^<aiM/^,andfuch  defect  is  not  cured 
by  verdict.  Kent  v.  Atmittead^p, 72. 
See  Equity  f  and  R$si  v.  HeoVe  AdminUtreHore* 
0.97 

in  detinue  for  sUves,  proof,  on  the  part  of  the  de- 
fendant, that  the  plaintiff'  brought  to  his  house 
(me  of  the  slaves  who  had  run  away,  and  then 
aaad  he  had  given  them  to  ihe  dffi-nd^t*s  m/e,  is 
not  cvnduiive  in  his  ftvour :  but  Uie  court  may 
instruct  the  jury,  that  iC  from  the  evidence,  they 
believe  the  plamtifl'had  given  the  slaves  to  the 
defendant^  they  should  find  for  him.  Beatright  r. 
Sfefe'/,p.l45. 

If  It  be  r 


e  stated  in  a  bill  of  exceptions,  that  the  plain- 
tin  ^rvoetf  the  delivery  ofthe  slave*  to  the  defen- 
dant, to  reroitoi  in  his  service  until  the  plaintiff 
ihould  can  for  them,  and  then  to  be  returned ;  the 
court  may  with  propriety  instruct  the  jury  that 
■neb possescion,  "which  waiacquirt^  under  an 
agreed  condition  at  the  Ume,**  is  not  to  be  i^nl- 
ed  as  adverte^ unless  the  difendant  prove ciieam- 
ttances  to  make  it  so.  Ibid. 
U  the  jury  find  for  the  pbintiif  the  stoves  in  the 
dtfdUration  menuoned,  and.  proceeding  to  state 
*^*'-5*?*^  »nd  several  values,  recite  the  name  of 
ojecfthem  erroneously ;  such  error  ahooM  be 
ooneeted  by  reference  to  the  decUntion.    Ibkt, 


Issues  t 

theorrs, 

dant  doth  detain  the  slav»8,  in  manner  s 

Sec,  is  sufficiently  ret|>onsive  to  both  nanab  iM^ 

right  V.  Megge^.  145. 

SieeCifiitSiPUxhughUAdtninietretrixw^BeA, 

n. 186. 

Bee  Lapocy  ;  and  Smith  and  nifh  r,  Tmrme^e  Mf 


miautrof  ar,  p.  191. 
See5^fe;andl 


I  Ifanrae,  Extaaar  ^Jm 

X.194. 
natire  American  Indian,  brought  into  Yifciaia 
since  the  year  1691,  oouki  not  UwfUlly  be  bcid  in 
davt  ry  here;  notwithstanding aiich  Ii 
shive  ui  the  epuptij  fi<om  which  he 
brought.    Butt  v.  tbatskt  I  and  aihere. 


11.  Ifa  widow  executrix  jMirdimse 
,  by  hb  direetif 


'  of  her  husband,  I 


direction,  with  n.oi»ry  left 


by  him  for  that  purpose ;  but  aftarwaids  hold  tl 
as  her  ovm,  and  apply  their  profita  to  her  < 
use;  shebtobeconsidetcdatrwteelbrihebi 
fit  of  his  estate,  and  responsible  la  eqtdtv,  ftstf  aac 
or  tow,  to  hb  legatees.  Btdmved  ▼.  mdOck  mad 
W^e.^^%. 
19.  And  ifshe  marrr  agatah  her  aeeosid  koabaad,  baU- 
ing  and  using  the  Saves  and  their  profits,  b  sn  Hdc 
manner  responsible.    IbkL 

13.  See  Bitf  tfSale;  and  Ftmkr  v.  Lee.  pL  1  &  4.  p.  373. 

14.  See  Putestitn  ;  and  Garland  v.  fnar,  p.  504. 

15.  In  detinue  for  slaves,  if  the  judgment  of  the  Sa- 
— "  r  Court,  reversing  that  of  tJhe  County  Coart, 

h  was  in  the  plamtifTs  fiivour)  be  mcisid 
a  Court  of  Appeals,  and  that  of  the  County 


art  affirmed ;  no  action  lies  to  recover  the 
nis of  the  slaves,  aceru/hg between  the  dmeoj  a 
judgment  efthe  Ceunty  Ceurt,  and  that  ef  ita  fim 
ttpirmancety  the  Ceurt  efJpfieate,    Judertm  ' 
^igger^e  Admr.  p.  518. 

SPECIAL  VERDICT.     CT  See  VERDICT. 


1.  A  verdict,  snbroittin^to  the  court,  Ibr  its  jadg* 
ment  as  tu  the  (osa,  certain  doeuroenta  and  other 
evidettcetOnX  and  writteti,  (without  finding  the 
facte  I  stablished  thereby^  b  too  oneettain  and 
insufficient  for  a  judgment  to  be  founded  tbecc' 
upon.    Bhni^*  AdmMetrater  v.  Fetuhee,  p.  6i. 

SPECIFIC  PERfOEMANCE. 

1*  Ona  bill  in  eqnity  for  apedflc  petformanec  of  an 
arreement,  altbou^  the  court,  if  (fiom  the  want 
of  evidence,  which  the  defendant,  beinc  m  eonta* 
maey,  ought  todiscluse)  it  be  not  able  to  direct 
such  pertbrmance,  may  direct  a^um  of  money 
against  him  canditienaiiff,  for  the  parpoce  of  com' 
pelKng  the  production  ot  sudi  evidenre :  and,  in 
the  event  of  his  not  producing  it,  the  oafendaac 
will  have  hb  election,  either  to  pay  that  Mna,  or 
to  perfoim  the  agreement  specifically ;  yet.  if  the 
defendant,  in  obedience  to  the  coort*s  older,  do. 
pruduc<  evidence,  which,  though  not  entirely  sa- 
tbfectory  to  the  plaintilf,  b  accepted  by  him,  the 
court  ought  not  thereupon  to  limit  the  plaintiflFH 
recovery  to  the  sum  of  money  so  decreed,  but 
shouM  proceed  to  decree  »  specifie  perfonnanee. 
Reu  ▼.  Heeiet  Adminietratere,  p.  97. 

STOCK. 

1.  Set  Sale;  and  BuU  ▼.  Deugtae,  Adminitlmtm'  §f 
Tumbutltp,303,  ' 

SUMMARY  REBISDT.   07  Sea  MOTION. 

1..  See  Neike ;  and  Segaidne  r.  the  Anditer,  pL  1.  p. 

S.    Seit:Sherijr»i  mad  Ibid, pL9. 

SUPERIOR  COXmTS  OF  LAW. 

1.  Under  the  8th  and  15th  sections  of  the  act  to 
oiganize  and  eitahlbh  a  superior  court  of  h«  bi 
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tftch  eoQBty  of  thi^commonvMlth,  it  was  the 
duty  of  the  derk  of  the  DiMriet  Court,  in  «  caw 
in  whieh  one  of  two  defendant*  had  confoned 
Judf  oest  and  the  other  had  not,  to  lend  the  pft- 
pm  to  the  Superior  Court  of  that  county,  in 
which  (he  defendant,  aa  to  whom  the  eauie  was 
still  pending.  re«Med.    Fayne  and  others  r.  Ladd, 

8.  Anditseeras^thatif  there  was  nothing  in  the  re* 
eord  to  shew  the  contrary,  the  county  in  which 
the  defendant  was  to  be  arrested  was  to  be  con* 
sklered  that  in  which  he  resided.    Ibid,  pL  8. 

SUPERSEDEAS. 

1.  Ifan  appeal  be  taken,  but  not  peffccted,  by  firing 
bond  iind  security,  a  writ  oTsupersedeas  to  the 
same  Judgment  may  be  obtained.  Day,  Executtr 
of  rates,  V.  Fickett,  p.  104. 

%,  The  effect  of  a  wnt  of  iupenedeat  may  be  ex- 
tended to  a  subsequent  judgpnent  on  a  ftwftited 
forthcoming  bond,  widiout  issuing  antther  wric 

SUPREME  COURT  OF  THE  UNITEB'  STATESi 

1.  See  Appeal*,  (Court  fO;  Nos.  1,  S;  Hunter  r. 
Xartmt  Devitee  tf  Fairfhx,  p.  L 

SURPRISE. 

1.  See  yew  Trial;  and  Frket  Exteutar  r.  Fuqu^^t 
Adminittrator,  p.  08. 

SURRENDER. 

1.  If  bail  be  bound  in  a  reeognixanec  fiw  two  de- 
fendnnts  :  a  surrender  after  iuderornt  of  one  of 
'  them,  in  due  form  of  law,  and  a  discharge  of  that 
one  from  the  custody  of  the  shcrifT,  by  the  pliin- 
liini  written  order,  u  no  satisfiiction  of  the  judg- 
ment, nor  discharge  of  the  bail ;  the  plaintitr 
hnring  never  c/Wir;^  hhn  in  executim,  Higgin- 
botham  r.  Browns^  pl.S,  p.  51<i. 

S.  A  surrender  of  a  defendant  by  his  bail,  either  be- 
fore or  af^  judgment,  and  his  discharge  from 
etutody,  vUtmut  being  charged  in  execution,  is  no 
bar  to  a  ca,  to.  against  him,  whether  such  dis- 
charge from  custody  was  by  the  plaintiffs  order, 
or  not.    llnd^  pi.  3. 

SURVEY. 

1.    See  Defiekney  ;  and  NeUm  r.  Carringtant  Execu- 
tor of  Burtoetl,  pi.  1,  p.  333. 
i.    8ee£«Kdan;and/6i^pl.4,5,&8. 


T 

^  TAXES. 

1.  A  deed  from  the  marshal  of  the  Federal  Court,  to 
the  purchaser  of  hnd  sold  for  non-payment  of  the 
direct  tak  impoied  by  the  Congress  of  the  United 
States,  IS  not  tufflcient  eridence  to  support  the 
title  of  the  purchaser  on  a  trial  in  ejecimi-nt ;  but 
other  proof  is  requisite  of  (he  authority  <A  the 
marshal  to  make  such  conveyance,  under  the 
•everal  aets  of  congreu  recitea  therein.  Chritty 
V,  Minor,  p,  431, 

TICKETS. 

1.  See  Cterko  s  and  Rose  r.  Darbyt  Admr.  of  Church- 
i«,p.428. 

TIME  (LAPSE  OFO 

JU  Lapse  of  time  is  permitted,  in  equity,  t©^*^* 
an  acknowledged  right,  on  the  ground  only  of  its 
taalniam  eridence  of  a  prciwnptim  that  sQch. 


right  has  been  abandoned.  It  therefore  never 
prevails,  when  such  ,pretumpt!on  is  outweighed 
by  opposing  facts  or  circumstances.  Nelfon  r* 
Carrtngton,  E^utor  ^Burwed.  pi.  6.  p.  33S. 
Equity^  is  not  fimdoftakiiig  advantage  of  forfisH 
tures arising  iHfrrelyfnMn  alapse  of  the  time sfie- 
cified  :  on  the  contrary,  it  is  the  constant  c^rse 
to  relieve  against  such  forfeitures  on  mfltdng  ade- 
quate compensation.  Ib'ui,  pi.  7.  p.  :^33. 
See  Judgment;  and  Wrenn  v.  Thompson  &  Feitch, 
p.  377. 

The  debc  of  a  sheriff  for  clerk*s  tickets,  put  into 
his  hands  for  rollection-  may,  from  length  of  lime. 
eoMuected  with  other  ctrcumstameg,  be  presumed 
to  have  been  paid,  without  positive  proof  to  that 
effect.  &ose  v.  Darl^y  AdnwUxl rotor  ^  ChurchiU, 
p.  428. 

TITLE. 

A  putehaser  of  land  having  given  bond  and  securi- 
ty for  the  price,  without  getting  n  good  title,  it  u 
competent  to  him  to  bind  his  surety,  »s  well  as 
himself,  by  w)«iving  such  a  title,  as  he  might  other- 
wise have  insiated  xipon,  as  a  condition  tn-ecedent  to 
the  payment  (if  the  moner.  if.  therefore,  he  do 
not  appeal  from  an  order  dissolving  an  imunctioii, 
whiih  was  granted  him  for  the  want  of  title,  his 
surety  has  no  right  to  another  iiy  unction  upon 
the  same  grounoL  Ro^e  v.  fVoodvUle  and  othere, 
p.  3S4. 

But,  in  such  case,  the  purchaser,  or  the  surety, 
having  a  lien  on  the  land  for  indeninijication,  is 
not  precluded  from  going  on,  and  obtaining  such 
convey  >nce,  as  he  can  shew  hirakclf  entitled  to, 
notwithstanding  the  dissolutkin  of  the  ii^unctioB. 
Ibid. 
,    See  Defcieney  ;  and  Neloon  r.  Carringtoot  Exer, 
of  Biirweit,  pi.  1  &  S.  p.  33S. 
See  Executory  &  AdmmUtrators;  and  Ibid,  pi.  3. 
See  Elrction  ;  Hnd  Ibid,  pi.  4  &  5. 
See  D^/bndant$  ;  and  Chapman  v.  ArmUteadi,  pU 
6.  p.  382. 

See  Taxe»i  and  Chritty  r.  Minor,  p.  431. 
A  person,  having  an  equitable  title  to  a  traet  of 
land,  executed  a  power  of  attorney  to  obtain  a 
conveyance^  but  without  HUthonzing  a  sale  of  his 
rigfau  The  attorney,  being  induced  to  believe  iha 
^Ue-^ond  drfective.  and  finding  it  inconvenient 
to  pay  the  balance  due  of  the  purchase  money,  was 
persuaded,  notwithstanding  the  land  had  greatly 
ina«as<>d  in  value,  to  give  up  the  title^bond  (but 
without  assigning  it)  to  the  husband  of  a  woman 
in  whom  the  le»l  title  was,  in  consideration  of 
the  husband's  giving  up  to  him  the  unastitfled 
bond  for  the  purchase  money.  AAer  the  death  of 
the  wife,  the  husband  soid  the  land,  as  his  own. 


ance  if  the  land.  It  was  decided.  Aai  the  con- 
tract between  the  attorney  and  the  husband,  did 
not  stand  on  such  a  footing  of  fairness  and  eouity 
that  it  ought  to  prevail  over  the  legal  title  of  tha 
heir  of  the  wife.  ATCtenflAans  v.  Hamiah,  p. 
499. 

TOBACCO. 

I.    See  Intpeetort ;  and  Scott  v.  Hardaway,  p.  aw. 

TRESPASS. 

1,  In  what  form  the  declaration  may  be  drawn,  in 
trespass,  by  an  executor  against  an  administvator, 
for  goods  taken  away  by  the  intestate  fronit^ 
testator,  ycuf han't  Administrator  ▼.  WinckUr'e 
Executor,  p.  I3d.  . 

2,  Quttsre,  whether  vindiethe  damages  may  bo  refl*i 
veced in suchaction?  IbU.  ^^ 

3,  In  trespass  for  goods  takm  away,  PJ^o*^  trit- 
ncsscs,^t  the  person,  rf  whom  the  phintif 
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,  dt,ir«t  hevdtB  m»,  befbie  the  in- 
atitution  of  the  tuit.  tbtt,  wheo  he  told  them, 
the T  belonged  to  (he  defeMdaat,  it  oot  tdmMible 
eridence  against  the  pkiintilT.  Faughan**  Adm^ 
fdttrtu«r  V.  H^tndder**  Executtr^  p.  13<J. 

4.  In  tretlMnagmio«t«H(irfmini<#ra^«r  for  goods  tiken 
hwMj  ay  the  intestate,  j'idgmeiit  ought  not  to  be 
f^.fersed  for  condudtog,  **  and  the  defendant  may 
be  tiken,^  &c.  instead  of,  f  and  the  defendant  ia 
mercy,**  &c  lAld. 

5.  In  trespass  for  taldnr  and  carrying  away  goods 
and  chattels,  it  n  sutReient  fo  mai^  in  the  de- 


claration, that  the  I 


s  were  the  riroperty  of  the 


6  goods 
plaintiff,  without  also  efaargiug  that  they  were 
taken  out  of  hit  faetMn,    iMnagfie  v.  R^ud^ 
bou$h^  p.  351. 

6.  In  declaring  for  the  taking  away  of  •  aoantity  of 
poultry,  eoniittihg  of  tuixiet,  gv«te,  oucks,  and 
benf,  it  it  not  neeet«ary  to  ttatehow  nMny  there 
were  of  each  description ;  the  collective  value  of 
the  whole  being  stated.    Ibid. 

7.  In  an  action  of  tresp  tti  on  the  case  anintt  a 
common  carrier,  if  it  appear,  by  a  bill  or  e.^cep- 
tiont,  to  have  been  proved,  at  the  trni,  that  the 
defendant  fhiudulentty  opened  certain  padiagei 
and  casks,  being  in  his  care,  and  belonging  to  the 
plaintifi;  took  therefrom  a  part  of  their  contenfi^ 
and  converted  the  tame  to  hit  own  use  ;  but  not 
that  the  said  contents  were  feloniously  carried 
away;  such  offence  is  to  be  considered  as  amount- 
ing to  a  trespass  only.    Ctok  v.  Darby,  p.  444. 

8.  A  declarati<m,  not  upon  oath,  by  a  person  not  a 
party  to  the  cause,  that  he  committed  the  tres- 
pass for  which  the  suit  it  broosht,  cannot  be  given 
in  evidence  to  exculpate  tbe  oefi-ndant.  Pawer 
V.  r«:)fkrr,p.4J8. 

TRIAL. 

1.    The  plea  of  ^  n»  tueh  renrd^  it  not  to  he  tried  1^ 

.  a  Jii  17,  but  by  the  court,  and  therefore  ought  not 

to  Hbnelude  to  the  country,  but  praying  Jw^nenc 

Ebftet't  Jdmini9trat$r»  v.  Bagley*t  jUbmniHrattrt 

pi.  X.  ^  4W. 

TRUST. 

1.  In  a  case  invtrfving  trust  and  andidnct,  and  in 
which  it  appean  reasonable  to  allow  the  eom- 
pteinant  the  benefit  of  the  defendant^  oatl^  ce> 
fief  may  be  given  inequity,  although  the  party 
negkctid  to  make  the  proper  defence  at  law. 
Spencermd  Whke%,  mUm,  p.  130. 

%  A  Court  of  Bouity  ought  not  to  nve  its  aid  to  a 
plaintiff  daimmg  under  a  deed  of  gift  ftom  a  per^ 
son  who  made  a  previous  traiufer  cMt  the  tame 


>  ptke  obtain^  ;>aad 
sdvet  the  ptirehaien.  ata  very r 
I  made 


asfc 


tbe  sale  iMving  also  been 
impression  existing  in  the  neighh 
the  Und   had  been   Bold  by  private 
QjHtrh*  V.  Lory,  p.  353. 
A  tnisfee,  or  commissaoner. 


;jrd 


deed  of  trust,  or  decree  in  cbaneety.  4    _ 

p  rmir  the  creditor's  agent  to/trt*  the  sale,  aiaa 

madequute  price,  in  the  ahtenee  of  otker  1'^" 

JbkL 


UKITED  STATES. 

1.    The  Coart  of  Appeals  of  Vnrnsia  wiB  coaiiier 
whether  a  mandate,  issued  by  the  Soperior  Oaat 


of  the  United  States,  directing  this  < 
a  judgment,  reverting  one  aditcli  it  heveisCife 
pronooncrd,  be  authorized  by  the  conatMisKioa, 
or  laot,  and,  being  of  op'nion  that  soch  tammdmtt 
is  not  so  authonsed,  will  disobey  iu  Utamo-r, 
Martin,  Devisee  rf  Fairfruc,  p.  1. 
It  is  the  opinion  of  this  court,  that  so  nracfc  if 
the  35th  section  of  the  aot  of  cotigrest,  paaaed  Sc»> 
tember  34th,  1789.  entitled,  *"  an  act  to  estabfiA 
the  Judicial  Conrta  of  the  United  States.**  as  ca- 
tends  the  appellate  iorisdictkm  of  the  Saiwae 
Court  of  the  United  Sutes,  to  i«M* 
noaneed  by  a  Supreme  Coort  of  a 
warranted  by  the  eonstitution.  Ibid. 
A  record  legally  authenticated  ef  the  | 
of  a  court  of  competent  authoritjr,  in  any  odMr 
of  the  United  Stales,  is  conclaM^-e  evidence  ia 
the  courts  of  this  state,  to  thew  that  a  jadprneaf 
was  rendered,  and  the  party  was  eompellable  •» 
pay  the  amount  reeoveted  against  hwa  ;  I 


r  disconais     Barfsrdt. 


may  be  opposed  hf  proof  of  Gcand  or  c 
of  subsequent  payments  or  disconais 
Biderd,  p.  341. 
A  deed  fVom  the  marshal  of  theFcdecal  Coart,  t* 
the  pnrrhater  of  knd,  sold  for  non  paynsent  of 
the  direct  tax,  imposed  by  the  congrbsa  of  the 
United  States,  is  not  sufBeient  evidosee  to  sep* 
port  the  title  of  the  purchaser  on  a  trial  in  qeei- 
ment,  but  other  preor-ss  requisite  of  the  aathority 
of  the  marshal  to  make  sach  eonvevaaee*  ander 
the  several  acu  of  congress  ceeiled  thesesB.  Cftrs^ 
lyv.  JMmfr,p.  431. 

USES. 

A  deed,  being  defeetivi,  u  a  feoffineot,  Ifar  wint 
of  proofof  livery  of  seism,  may  opetate  as  a  ca— 


perty  to  another,  for  the  purpose  of  ddVatiding  nant  to  stand  seised  to  use,  and  as  aaefa  pass  the 

creditors ;  the  ol^ect  of  the  bill  hpfng  to  enfocoe  a  title  to  tbe  grantee :  for  the  use  is  caecuted  iaila 

secret  trust  between  such  tranfieror  and  trans*  possession  Mr  the  force  of  the  Stataie  of  Uacat 

feree.  Rumens  Admr,  v.  FideT,  p.  187.  Rgw^etU  v.  DanieL,yk.  3.  p.  473. . 

htitiridmiVtARedwmi^,  Biddkktr  WifCt^*  S.    A  volantary  deed,  «laly  reaorded,  openMiag  at  a 


feree.  Rumens  Admr,  v.  FideT,  p.  187. 

3.  SttHndtm;voARedwmir,  miidkk&  fFifetP> 
233. 

4.  See  Tnutees  ;  and  /Md 
s.   See  PartTtersM/^i  and  Jndersm  \  Bidbck  and 

MarshoU,  p.  443.  JLLSL 

6.  See  JudgmeM ;  and  M^tudJigglgi^^iSocietif  r. 
Sumard&9eherst^i,p*j 

TRUSTSS8. 

1.  A  trustee  cannot  tak»  advantam  dC  tteaet  of  Hr 
mitatlons,  against  the  claim  ^f^kt  QMuy  que 
(ruse, or  c^persoiu  claiming noderhlkn.  ttedm$$d 
▼.  Riddick  &  wtfg,  p.  383. 

3.  A  sale  of  Und  bv  trustees  under  a  decree  in  ehan- 
eery  adjudjlfled  invalid,  00  die  ground,  tlyit  such 
sale  was  not  aiade  pursuant  to  the  decree,  whidi 
directed  as  mucAof  the  land  to  be  sold  as  would 
naythedebt;  (which  exdoded  the  power  of  sell- 
ing in  smaller  quantities  ;)  whereas  the  trasf  qes 
sold  thesame  in  smaller  onantiliea,  at  dHRftnt 
times;  (a  clremnnancc  wiikh  uigbX  faatedhiii- 


A  voluntary  deed,  «l3y  reeorded,  opriaiiiig 
eovenant  to  stand  seised  to  the  use  or  thegiaa 
cannot  be  limited  in  its  efieet  by  a  sabec^hiwi 
deedfirom  diegcantor  to  a  thiid  penoo.    Md, 
pL3. 

After  exeentingadeedopeiatiagbyway  of  cove- 
nant to  stand  seised  to  use,  the  grantor  caanoc,  by 
adeed  to  a  thifed  pemn,  convert  Us  ova  prars 

sion  intoa  poatcaann  advewe  to  tbat  of  theg '^ 

iNd;pl.4. 

USURY. 


The  plea  of  the  "  statute 
he  received  in  a  Court 


ii«iiiV*oaghtto 

Hv  ivQcaTvu  iH  m  «i>viaK«v«  B%aity,at  any  ciasc* 
before  the  decree  is  final,  if  there  be  1 ' 


'  stsoaarea- 
sons,firom  the  statement  hi  the  bill,  for  bel^riac 
'  It  the  matter  of  such  plea 
f  ▼.  Lan^s  Bxteutrix,  pL  1 


that  the  matter  of  such  plea  may  be  txae.    E^ 
'     *  "  ii,p.6o. 


xeu  ▼.  Lan^s  Exteutrix,  pL  1,  p.  00. 

If  die  party  tendering  such  plea  has  beenlaniovv 

denUfallowed  tofifeahiuof  laview^  whichhaa 


deoural 
thoafoie 


bcea  rtiimiBtd  at  hit  coats»  11  is  1 


Digitized  by  V!iOOQIC 


INDEX  TO  THE  PRINCIPAL.  MATTERS. 


591 


•mable  t«  re<|«tirc  him  to  pay  tbote  cosH,  in  a  li* 
micrd  lime.  ■•  tbt>  ronditioii  of  rectrivijighis  plea. 
EUxey  t.  Lane's  E.xteuirix,  pi.  S.  p.  M. 

3.  If  a  bund  for  usurioiit  mtcrt- st  be  ukt- n.  in  €onri> 
dcrtitkm  of  tbrbeatance  to  briug  suit  on  a  pre- 
viout  bond,  which,  in  its  origin,  wa»  finee  ftwn  ob- 
jection ;  it  is  iHNnpei^ni  Tor  thr  obligor  to  obtain 
relief  bi  equity  animt  ihe  obligee,  by  having 
aui-h  usurioiifbonacaneellHt,  tir  credit gin-u  him, 
for  the  amount  of  the  prindpal  and  interest  due 
thereon,  agiinst  the  original  bond.  Jndthi*  rigid 
U  n$t  lo't  b*/  the  tutignnteiU  $/  either  ^  the  btndu 
fox  V.  TaUafen-o,  p.  243. 

4.  On  a  bill  or  injunction  against  the  assignee  in 
anrh  case,  the  oUigee  befaig  also  a  defendant,  the 
court  ought  not  to  decree  that  the  ininnction  be 
dissolved^ and  the  bill  dismissed  as  to  tbe  assignee, 
and  ihst  the  obligee  p«y  to  the  complainant  the 
•mount  of  such  osurioQs  bond  ;  but  should  ap* 
point  a  reasonable  time  for  the  oiiligee  to  produce 
to  the  complainant  the  bond  for  the  usnrioos  in- 
terest, or  a  satisfkttory  aoouittance  therefor;  and, 
in  that  event,  should  dissolve  the  injunction  ;  or 
(if  he  do  not  produce  such  bond  or  acquiitanceO 
should  make  it  perpetual  As  to  so  modi :  and,  in 
the  bst  event,  a  nirther  decree  should  be  made, 
that  the  tbOgee  pay  to  the  tutinrtee  the  sum  for 
which  the  injunction  is  made  perpetual.  /Mrf. 
S.  And  if  a  decree  dismissing  the  bill  be  reversed, 
and  the  injunction  ordered  to  be  re-iastated,  the 
court  reversing  such  decree,  should  moreover  di- 
rret,  that,  if  it  shall  appear  that  the  whole  amount 
of  the  judgmeni  has  been  coerced  from  the  com* 
plainant  by  the  atsignte,  such  farther  decree  shtll 
*not  be  entered  in  f-^voor  of  the  assignee,  but  of 
the  rtmptainant.  Ibid. 
6,  A  contract  for  the  tale  of  6000  dollars  United 
Sutes  8  per  cent,  stock,  to  be  delivered  and  regu- 
fau-ly  transferred  on  a  future  day,  for  6000  dolbrs 
eorrent  oMwey  in  hand  paid,  is  not  usurioua.  BuU 
T.  Dmigla»i  Admr»  tj"  TumbuU,  p.  303. 


VARIANCE. 

In  debt  on  a  bond,  against  the  heirs  of  the  obligor; 
if  the  writ  (being  made  part  of  the  record^  by 
ayer)  be  against  four  persons  as  heirs  of  said  obln 
gor;  but;  by  the  declaratifi*  fArreoiny  bechaiged 
as  such  ;  tne  declaratioo  b  too  defective  for  a 
judgment  to  be  entered  thereupon  for  the  phin- 
titt* ;  and  such  defect  is  not  cured  by  verdicu  H'ta- 
Mn*«  Exer,  v.  Lynch**  heirt^  p.  94. 

VENDOR  AND  VENDEE. 

The  hein  of  a  vendor,  retaining  the  ff-gal  tide  to 
the  land,  ought  not  to  be  decreed  to  make  a  con- 
veyance with  ^^neraA  but  with  tfiedai  warranty, 
neither  ought  they  to  be  com  pelted  to  pay  costs. 
Pennmffton  v.  Hanby,  p.  144 
A  sale  ought  not  to  be  set  aside  on  the  ground  of 
smalln'.ss  of  l^rice,  if  that  was  occasioned  by  acta 
of  the  complainant.  Forde  v.  Hcrron^  p.  316, 
See  Sale ;  and  Arciinttc  and  other*  v.  Aftfnn^ ,  p.  328. 
A  vendor,  by*  bringing  suit,  and  obtaining  ^vA^ 
ment  for  tne  purchase  money,  ratitiet  and  eon- 
finna  the  «le,  so  that  it  cannot  be  set  aside  at  his 
Instance.  Neiton  v,  Carringtent  Executor  tfBur- 
veU.pU  12,  p.  333. 

Under  what  cirrurostanees  a  vendor  of  land  may 
recover  the  purrhuse  nnniey  by  a  suit  in  eqitify, 
after  bringiM  his  action,  and  being  out  at  law. 
Hamkint  *.  Depriett,  p.  409. 
See  Purchasers i  Deed;  Lands;  Sate, 

VERDICT. 

A  veidiet,«Qbmitting  to  the  court,  Ibr  ha  Jodgroent 
«  to  thi^lfir,  certain  documcDti  and  other  cvi- 


denee^  oral  and  written,  (without  finding  the  far's 
6stabli«hed  thereby  J  is  too  uncertain  and  iuMjiR. 
eient  fur  a  jud^.uent  to  be  founded  thereupon. 
BUmk*s  AdminUtrafr  v.  Foushee,  p.  61, 

I.  An  exrcwoTf  b-ing  sued  on  a  bond  of  his  testator 
of  more  than  twruty  years  standinq:.  ^m  adxtised 
by  his  counsel  to  rely  on  the  presnmptiun  of  pay- 
ment arising  from  the  IrnKihoftime:  and.  sup- 
posing such  presumption  a  sufficient  defence,  ne- 
glected  to  foi  tifV  it  by  other  testimony,  which  was 
in  his  puwer.  In  consequence  of  evidence  given 
by  one  of  the  jurors  in  the  jury  room,  a  verdict 
was  found  against  him.  He  moved  for  a  new  trial 
on  that  ground,  b<it  Was  denied  it.  He  afterwards 
ohtHineda  new  trial,  by  applying  to  a  Court  ot 
Equity,  on  the  ground  of  mutiOte  and  accident, 
Prke\  Exeeuttr  v.  Fugua's  Admifdsirafor^  p.  681. 

3.  See  Dfttnve  ;  and  Kent  v.  ArmittewU  p«  72. 

4.  If  a  jury  find  foi  the  plainiifTthe  sUres  in  the  de- 
claration mentioned,  and,  proceeding  to  state  their 
names  and  several  values,  and  recite  the  naii>e  of 
one  of  them  erroneously;  such  error  should  be 
corrected  by  reference  to  the  deeJaralion.  .B«tf> 
right  V.  Mcggs.  p.  145. 

5.  See  hsue;  and  IbitL 

9.  Qttceres  vhether,  after  a  verdict  Ibr  the  defendant, 
and  a  new  trial  granted  to  the  plaintiff  npon  his 
paying  <  osts.  the  court  may  permit  the  uiaintiflT 
to  dtsiiiiss  his  suir,  and  may  render  judgment, 
ti/<9n  suih  dismisihn^  for  the  costs ;  or  whether 
judgment  ought  to  be  entered  upon  the  vetdiet^  on 
tbe  plaintiS^s  refusing  to  pay  the  costs  of  the 
trial;  of  which  refusalsurh  older  to  dismiss  the 
suit  may  be  consid.  red  sufficient  evidence  t  C^* 
man  &  Richat  dton  v.  RusteU^  p.  207. 

7.  In  the  action  of  covenan^^  a  verdict  for  a  larger 
sam  than  the  damages  laid  in  the  deckiration,  or 
stafid  in  the  writ^  most  be  set  aside,  and  a  near 
trial  awanled.    Clotid  v.  Camfibell^  p.  214. 

8.  See  InterfH ;  and  Cakiti^  Executor  o/Qum,  ▼.  i*m- 
tony,  p.  371. 

0.  it  seems,  that  a  special  verdict,  flndhig.  in  htte 
verba.  *'  the  proceedings^  in  a  suit,  to  have  their  full 
legal  ffftxi^  agreeably  to  the  Utw  of  evidence^  suf- 
ficiently finds  the  fkcu  appearing  to  be  estab.ished 
by  those  proceedings.    Chapman  v.  Armisteads^  p. 

10.  See  Rnoinder  ;  unA  Totty*s  Exec%uor  v.  Donald  & 
Co.  p.  430. 

II.  See  Pnrtnershi/t ;  ai;d  Ibid.\i\.  2. 

12.  On  the  plea  of  **  na  asseur  a  verdict,  finding  that 
the  adminiktrator  has  in  his  hands  assets  belong- 
iiigto  the  estate  of  the  intesta£p.  without  saying 
•o  what  amount,  is  defective,  and  a  new  trial 
ought  to  be  directed.    Eppet's  Administnttors  v. 

tyment  and 
the  defen- 


13, 


Bagley^s  Admiidatrator,  pL  3.  p.  406. 
Inues  b<  ing  joined  on  the  | ' 


pleas  of  I 
fully  administered,  if  the  jury  find  **  f 
dant.  he  having  fuUy  admiutslered  all  the  assets 
wh'eh  came  to  his  hands,**  the  verdict  is  defective 
in  not  being  responsive  to  tlie  issue  jmned  on  the 
plea  oi payment,  Browne  Exor,  of  Iwiest  r.  Hen- 
dersontt  p.  492. 

14.  In  such  cMg^  Jodemeiit  will  he  wvefsed  by  the 
fpeUay^jjitkt,  almoiujib  the  ot^^tiun  was  lyt 

^1^ JbIMJ^^  helinr :  and  a  venire  facias  <k 
«)ovtf^M|^Mpeted  as  to  both  the  issues,    Ib'.d. 

15.  Sec  ^yOBSjj§,^tAJier^gma^^\  Cridd'e^  p.  542. 

W    . 

T^WARRANTY. 

1.  Tbe  heirs  of  a  vendor,  retaining  the  legal  title  to 
the  knds,  ought  Hot  to  be  decreed  (o  make  a  con- 
veyance with  general^  but  with  sftecial  warranty ; 
neither  ought  they  to  be  compelled  to  pay  costs, 
Pennington  v.  Uanby  &  others,  p.  144. 

WIDOW. 

1.   A  decree  cannoi  be  made  agiiiiitt  a  widow,  (re- 
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ttraininK  ^^  frwn  canvrjingheT  r^kt ^d0wer^) 
in  a  tuii  tu  which  she  it  not  PMde  a  IMrty  ««  wk 
i/«Tr,  but  Mily  as  attmirdttrntrix  of  tne  ae«edent, 
and  guardtun  of  h«r  diUdren.  Petiningtm  r. 
Hanby*  |>.  144.. 
3.  If  a  «iHuw  esecutra  purehaie  slarM  for  the 
estate  of  ber  husband,  by  his  direction,  with  mo- 
ney left  by  him  fur  tjiat  purpose;  but  afterwards 
hold  theiM  us  her  bwn,'and  apply  their  profits  to 
ber  own  use :  shr  is  to  be  eonsiderrd  a  trustee  for 
the  benefit  of  his  estate,  and  responsible  in  tqmty^ 
but  not  at  law,  to  his  legatees.  Jiedwoed  ▼.  Ridtttdk 

3.  And  if  ahe  marrT  again,  her  secoifd  hasband,  hold- 
ing and  using  ttie  slares  and  their  profits,  is  in 
lite  manner  responsible.    Ibid. 

A,  If  a  tesutor  derise  to  his  widow  »*  her  Uvint**  upon 
a  tract  of  land,  during  her  life  \  and  the  taroe 
fauid  to  one  or  his  sons  in  Tee  sunple  ;  a  bill  in 
eauity  lies,  for  pariitinn  of  the  land  among  the 
heWs  of  that  son,  in  the  widows  lifetime,  and  with- 
out  making  her  a  party  ;  (br  the  derree  wUI  be 
made, "  su^  l§  her  ligktt.'"  M  CiitUk  and  athtrs 
▼.  Mann»^  pi.  3,  p.  328. 

5.  See  D9wer  t  and  mtctjc  t.  Hubard,  p,  34fi, 

6.  A  plsintifT  ii»  ejectment  may  recover,  notwiih» 
standing  a  widow  appears  to  be  entitled  lo  duwer 
in  the  land  in  controversy,  if  such  dower  hss  n0t 
been  ntvgned ;  for  until  such  assignment,  she  has 
no  right  of  posussiou,  and  the  recoveiy  by  the 
|jlainii(r  is  Muffectto  her  tuk*  Chopntan  v.  Armi' 
«ttoc(i,  pi.  8,p.383. 

WILLS. 

1.  See  Af^rtrment;  and  Price  und  ethers  y,  Whutm 
Of  id  Vherty  p  63. 

2.  If  a  dispute  concerning  the  division  of  a  tract  of 
Uuid  under  a  will,  1*6  submitted  to  arbitration  in 
generai  fermt ;  and  an  award  be  made,  suting 
that  *-  from  the  proafs  adduced  f  the  arbitratore. 

from  the  tenor  of  the  loi  W,  ortd  evidtnt  intention  of 
the  testator,**  one  of  the  parties  is  entitled  to  a 
certain  number  of  acres,  to  be  divided  from  the 
irtt  by  a  specified  Kne,  and  the  other  to  the  rest- 
doe  of  the  tract;  such  award  (being  ftee  ft»in 
objection  in  other  respects)  is  vhM,  notwithstand> 
ingthe  line  cstahtislRtl  br  it  b  differi'nt  from  the 
dividing  Kne  mentioned  in  the  will.  UolUngO' 
worth*  V.  Lhfitcn  ana  iVifr,  p.  114. 

3.  A  specific  articl-of  persotial  property  may  be  be- 
queathed, though  not  in  the  testator  s  missession 
at  the  date  of  his  will,  or  at  'he  time  of  hisdiath; 
so  that,  upon  the  a^tent  of  the  executor,  the  lega- 
tee may  sue  fur  it  in  his  own  name.  Smith  and 
xoife  V.  Townet^t  Administrator^  p.  191. 

4.  A  legatee,  suing  for  a  shive  specifically  bequeath- 
ed,  may  provr,  by  the  rxenttor.  (if  he  has  no  ob- 
J*  ctioii  to  being  examined,)  hi$  assent  to  t/ie  legacy  ; 
but  he  cannot  prove  by  bim  that  the  testator  had 
tdie  to  the  slave,  and  conkl  bcqu<  aih  it.    Ibid. 

5.  A  tesUtor,  in  tli«'  year  1778,  **gavr  and  bequeath, 
ed^  to  each  of  bis  fbur  sons  a  tract  pf  laud  ;  with 
•everal  articles  of  personal  pro(>carty  to  two  of 
them  ;  a  pecnnisiry  If  gitcj-  to  ea«-h  «  his  dnugh- 
ters;  all  the  i-est«4  Wis  personal  estate  to  his  ex- 
ecutors (o  be  e<iually  diviti  d  among  his  sons ; 
and  if  any  of  bis  sons  should  die,  their  part  ae 
parts  to  on  eqjually  divided  amoni^  the  rt<«t  of  their 
teothen ;  and  likewise  with  his  daugbt<:n,  in  case 


aUvMch  kgmes  kehaignm 


■nyshooTddie;**  aBvhkh  kgmekf  ke  ht 
his  sons,  hedidhfnd  them,  their  heir*  mmd 


forever.**  (Tnder  this  n-i/l,  each  of  Use  wms  met. 
an  estate  ia  Uil.  which,  by  tbe  aet  of  October, 
1770,  was  concerted  into  a  fee  MBtpfe.  itCbmk 
and  others^ 

6,  If  a  testator  d 

onatractofli . „  _. 

bnd  to  one  of  his  sons  In  fee  simple :  a  bil  ia 
equity  Kei  fin-  partition  of  the  la»d  asMog  the 
heirs  of  that  son,  In  the  widow's  lileciRv,  aisi 
withoqt  making  her  a  party;  for  ibedcecee  wii 
be  made  snl^ect  to  her  rights."    Jbtd,  pL  3. 

7.  See  Sale  i  wmI  Vetson  v.  Carrington^  Ezccwar  of 


I  con«enea  into  a  leeMDipWi    jwcwn 
'sx,Hanns,jf  338. 

ator  devise  to  bis  widow  •  htrBrnmg^i^ 
It  of  land,  during  her  hSe  ;  and  ike  mm* 


(Mmi\ 


Bunvelt,  pi.  3,  p.  333. 

8.  See5M«;and/ftid;pl*9,l3,bll,|».733. 

9.  See  DiotrifiuVon  ;  and  Guerrmat  ▼•  JJtmaom  aad 
others,  p.  300. 

10.  See  Evidence ;  and  BohM  t.  Skeppard,  pL  S.  p. 
403. 

11.  A  testator,  (after  dhteting  his  defaia  and  soase  le- 
gacies to  be  paid.)  bequeathed  the  rrstdee  of  his 
estate  to  his  chiMren,  eqnally  to  be  divided  anastg 
them ;  with  a  proviso,  that,  if  either  oTIusdMi^ 
ters  sbouM  die  without  lawfUl  hei^,  her  part  shoaltf 
be  equally  divided  among  the  survivors  of  hii 
children.  One  of  the  dsughtrrs  took  poMessiosi  af 
certain  slaves  in  her  share,  and,  havsnc  vasried, 
died,  wi'hout  any  chiM.  For  more  than  five  ycafs 
after  her  death,  her  husband  conunnt^  to  hoU 
and  us<'  the  shves  as  his  own,  withoot  any  de- 
mand being  made  by  the  surviring  fhadr  n  if 
the  testator.  His  possession  was  eoowrfpfed  ad- 
verse to  their  title;  and  a  porehaae 
protected  by  the  act  of  hnutatiooa. 
£n««,  p.  504. 

WITNESS, 

1.  The  magistrites,  or  eommisnoiien,  vho  have 
taken  a  depodtfon.  should,  within  the  hoon  ap- 
pointed by  the  notice,  open  it  agam,  at  the  in- 
suiice  of  any  party  who  was  no'  present  when  it 
was  taken,  and  wishes  to  cross-examine  the  w^ 
ness.    JHer  v.  Tatbiferro.  ^leart  6*  Csi  p.  80. 

3.  See  Dtpositims;  and  Higginhothem  v.  Chnsher- 
layiKi  p.  547. 

WRIT. 

1.    See  DamoMi  ;  and  Cloud  ▼.  CamtMU  p*  314. 

3.  If  the  shenffS  return  on  a  writ  be,  **  exec  uied  and 
committed  to  jail,  for  want  of  bait.'*  j*d|pneftt 
ought  not  to  be  entered  aeainst  the  df^Hnfant  rjtd 
batf,  but  aeainst  the  ck/emAraf  oniy ;  notwitlutaad. 
ing  a  bond,  purporting  to  be  a  bail  bond,  was  re- 
turned  with  the  writ.    Hettry  r.  Crww,  p.  2J7. 

3.  The  effect  of  a  writ  of  supersedeas  m»j  be  ex- 
tended to  a  subsequent  judgment  on  a  forfeited 
forthcoming  bond,  without  issuing  anmker  srnL 
Bf//v.  fit/jr/r,p.  300. 

4.  See   Appearance  i  and   Wrma  r,  Tkm^oom  & 

Veltch,  p.  377. 

5.  j^i/i»r<>,  whether  a  writ  ajrainst  an  infiint.and  his 

testamentary  or  ttatvtory  gnardian.  or  lus  guar- 
dian in  socage.  wooM  be  gmid.  «iiho«t  .<ny  special 
appointment  by  the  court  of  the  person  as  guaff. 
dixn  ad  tkem  f  Brown*  v.  HCJRoe's  E^cm'sr*, 
p.  430  •     • 

6.  See  ild^varfefamiium;  and  DovMn  V.  Jlfaaiu,  pi. 
1,3,  p.  535. 
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